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Preface 

The European Union: A Work in Progress 

At a service opening the Octave of Prayer for Christian unity a few years ago, the 
abbot of San. Miniato al Monte -an ancient church which lies on a hill on the 
north side of the river Arno, overlooking the city of Florence- preached a sermon 
on 'The Christian vision of Europe'. He spoke of the two great scourges which 
had afflicted Europe in the last century, Nazism and Stalinism. He talked of the 
post -war division of Europe by the agreement of the triumvirate of Churchill, 
Stalin and Roosevelt reached at the 1945 Yalta Conference. He presented this 
rending of Europe in two as the imposition of a Manichean dualism in the world 
which, he claimed, was antithetical to the true Christian vision. He saw, however, 
a Christian response to this division, to this glaciation of Europe into a state of 
Cold War, in the work of three other statesmen: Robert Schuman, twice Prime 
Minister of France; West Germany's Chancellor Konrad Adenauer; and the Italian 
Premier, Alcide de Gasperi. These three Christian Democrat politicians were, he 
said, respdnsible for the formulation of the idea and realisation of the ideal of 
what is now known as the European Union. The abbot contrasted their work with 
the earlier Yalta troika. Inspired by their common Catholicism, these new men 
(whose work ultimately resulted in the Treaty of Rome) sought, on the abbot's 
account, to bind and build up rather than to divide and destroy, and to work for 
lasting peace and the healing of wounds rather than to remain in a state of frozen 
hostilities. 

For the Abbot of San Miniato, the creation of a Community of Nations within 
Europe was seen to be one in which Christian hope might flourish and Christian 
faith find a unity which transcended national boundaries. For some, the Treaty of 
Rome might even be an opportunity to heal an earlier division of Europe -that 
caused by the Reformation -and to bring back a cultural and political unity to 
Latin Christendom not seen since the days of the Carolingian empire. Others look 
earlier yet, to an undivided imperium under the first Christian Emperor, Constan- 
tine, a united Europe stretching from the shores of Black Sea to the Atlantic coast; 
albeit one where in the Balkans a cultural fault -line ran (and runs), east of which 
looked to Constantinople as their mother city, and west of which to Rome for 
their heritage. 

In articulating such a high historico -religious vision of 'Europe'- canonising or 
colonising for Christianity, in classic Italianate style, une certain idée de l'Europe- 
the abbot of San Miniato was reflecting in a theological context something of a 
political commonplace on the Continent: that is to say that the current European 
Project is unreservedly a 'good thing', for what is the alternative? Professor 
Joseph Weiler does much the same thing in his work 'A Christian Europe? Europe 
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and Christianity: rules of commitment'? On this vision, a religiously informed 
European Union is seen as the means to rescue the peoples of Europe -and their 
nations -from themselves, and from the all too evident shortcomings of their 
various domestic political institutions.2 

It might be said that the European Union project is born out of shame and 
horror (at the evident failings of the 'modern' European State in the run up to, 
and during the prosecution of, the Second World War) allied, however, to an 
Enlightenment optimism in the perfectability of man. It would not, of course, be 
the only grand political project based on such a union of opposites: the United 
States of America, after all, at its 1776 foundation based its assertion to independ- 
ence from the colonial power on claims to liberty and equality of all, but yet in its 
1789 Constitution made express provision for slavery and for certain of its people 
to be treated as the property of others. 

But such idealistic hostility to the idea of the nation State has little or no 
resonance in the common political discourse and historic consciousness of the 
United Kingdom. Britain has no Holocaust for which to atone; neither does it 
have any sustained history of wide- spread slave labour within the home islands 
of the Anglo -Celtic Archipelago. The exploitation of slavery happened beyond 
the horizon, in the colonies, and was ended far sooner by Britain than by other 
European colonial powers. And from the vantage point of the undisputed 
political, cultural and economic centre of these islands, the almost city -State that 
is London, the historic vision is one of continuity, of evolution in the institutions 
of government over a millennium, rather than any revolutionary moment of days 
that shook the world. People and politicians in the UK therefore have a tendency 
to see themselves as (of economic necessity) in Europe but yet not (quite) of 
Europe. 

But to see the European Union as nothing more than a free trade area -or as 
functional association of still sovereign States contingently agreeing to cooperate 
with one another, the better to achieve their individual national interests -means 
that little sense can be made of how the Union in fact works. The European Union 
is, in fact, based on a conviction, confirmed in and by World War II, that the 
experiment of the nation State has failed. Something else is needed in its place, 
not just to ensure Europe's people continued economic prosperity, but also to 
ensure peace among (European) nations and the protection and preservation of 
civilised values within the nations (of Europe). Quite how the democratic ideal of 
a government by the people for the people is to be recognised by effective 
Continent -wide governance is still in the process of being worked out. The 
European Union remains a work in progress. 

This book attempt to chart how far, in law at least, the European Union has 
progressed in the 60 years since its foundations in the European Coal and Steel 
Community by the Treaty of Paris 1951. The structure of the book should be fairly 
self -explanatory. The first part -chapters one to six-sets out how EU law 

I JHH Weiler, 'A Christian Europe? Europe and Christianity: rules of commitment' (2007) 6 
European View 143 -50. 

2 For a contrasting view, see A O'Neill, 'Roman Catholicism and the temptation of shari'a' (2009) 15 
Common Knowledge 269 -315. 
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impacts in general upon national law and lawyers' practices. The second part is 
subject specific, with each chapter being able to be read by the user as an 
independent article on a particular area of the law and the impact that EU law has 
upon it. Despite its length, this book does not aspire to be a comprehensive 
account of EU law. Thus, rather than dwell on the intricacies of EU regulatory law 
or the ins and outs of European monetary union or the institutional relationships 
between, say, the Commission, the Council and the European Parliament, I have 
instead sought to highlight those areas of EU law which directly impact upon 
individuals' rights and obligations. The structure of each of the subject -specific 
chapters follows the same general pattern: first, setting out the relevant Treaty 
provisions; secondly, highlighting the potentially relevant provisions of the EU 
Charter of Fundamental Rights; then summarising the main provisions of EU 
secondary law (directives and regulations) applicable in this area; and, lastly, 
looking at the relevant jurisprudence of what is now to be referred to as the Court 
of Justice of the European Union ('CJEU'). 

The account given of EU law in this book differs from the approach given in 
many introductory EU law texts in that it consciously attempts to read EU law in 
a manner which is informed by fundamental rights, as found both in the EU 
Charter of Fundamental Rights and in that other great post- Nuremberg project, 
the European Convention on Human Rights and the relevant jurisprudence of the 
European Court of Human Rights. It seems to me that there is an on -going 
inevitable convergence between these two formerly distinct systems of European 
law. Since we are exhorted by the CJEU always to interpret and apply EU law in 
a teleological or purposive manner, it seem to me to be necessary now for the 
proper understanding of EU law not only to master its texts but also always to 
place it in the context of fundamental rights. It is this underlying theme which has 
informed the writing of this book. 

I have attempted to state the law as at 1 January 2011, although in some 
instances I have managed to take account of developments up until the beginning 
of May 2011. Needless to say, any errors or omissions in this work are my 
responsibility. 
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If anybody reads my book, let him pass judgment on me. But if I have said 
something reasonable, let him follow, not me, but reason itself. 

Augustine of Hippo- Sermon 162C, 29 June 397 CE 
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The European Legal Order 

The EEC Treaty has established its own system of law, integrated in the legal systems of 
the Member States and which must be applied by their courts.1 

INTRODUCTION 

When, on 17 October 1972, the Royal Assent was given to the European Commu- 1.01 
nities Act 1972, the legal systems of Northern Ireland, Scotland, and England and 
Wales became constituent elements of a supranational legal system governing the 
activities of both the central institutions and the Member States of the European 
Communities (now the European Union (EU)). The EU legal system had been in 
existence for some 20 years prior to the accession of the United Kingdom. It was 
by then already 'a new legal order' capable of creating individual rights directly, 
without the need for any specific national implementing measures,2 which 
proclaimed its supremacy over national laws and which bound national courts to 
uphold and protect the rights granted under EU law against the provisions of any 
contrary national laws .3 

A still not uncommon misapprehension among lawyers in the UK is that EU law 1.02 
is a set of regulations which apply only in certain areas of specialised practice, 
like competition law and international trade. In fact, its impact is so much wider 
than this and is ever -increasing. In July 1993 the Department of Trade and' 
Industry stated that: 

Over a third of existing UK legislation arises from an obligation to implement EC law 
and this proportion is likely to increase. 

and 

[A]lmost 70 percent of future business law is likely to be derived from the European 
Community4 

Case 14/68 Walt Wilhelm v Bundeskartellamt [1969] ECR 1 at 14. 
2 Case 26/62 Van Gend en Loos v Nederlandse Administratie der Belastingen [1963] ECR 1 at 12. 
3 Case 6/64 Costa v ENEL [1964] ECR 585 at 593 -94. 
4 Department of Trade and Industry, Review of the Implementation and Enforcement of EC Law in the 

UK (London, HMSO, 1993) at v, para 1 and at 41, para 4.14 respectively. Cf EC Page, 'The impact of 
European legislation on British Policy- making: a research note' (1998) 76 Public Administration 803-09, 
who calculated in 1997 that fewer than one in six statutory instruments could be traced directly to 
European legislative antecedents. 
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1.03 In May 2009 the British Chambers of Commerce published a report which 
calculated that, in terms simply of quantity of laws passed in any one year, the EU 
was responsible for some 30 per cent of the new regulations which were 
produced in 2006 -07 and which applied to business in the UK, and 20 per cent of 
the regulations applying to business in 2007 -08.5 

1.04 Clearly the impact of EU law is not uniform across the whole range of national 
regulation. In some areas -for example, agriculture and environmental 
policy -EU law effectively occupies the field. In others -for example criminal 
law -its impact has to date been minimal, but this may change when the 
implications of the increased competences accorded to the EU under the Lisbon 
Treaty are realised properly. What is clear is that EU law cannot be regarded (or 

ignored) as a matter of particular and peculiar specialist interest. Rather, a 

consideration of the relevance of EU law must form an integral part of the whole 
range of advice and assistance offered by legal practitioners in the United 
Kingdom. 

1.05 In order to understand how this legal order works, and how it interrelates with 
the existing domestic legal systems of the United Kingdom, some knowledge of 

the distinctive characteristics of EU law is required. In this chapter, the informa- 
tion fundamental to a proper appreciation of the applicability of EU law in 

everyday practice is presented. For the sake of simplicity of exposition it is 

proposed to use the term 'EU law' throughout this work to mean the whole of the 
European legal order over which the Court of Justice of the European Union 
(which will be referred to in this book by way of shorthand as 'the CJEU') 
currently has jurisdiction; and we shall use the term 'the EU' to mean the 

collective structures of the European Union. 

1.06 The following matters will now be considered: 

a) the origins of the EU; 
b) the jurisdiction of the CJEU; 
c) the objectives of EU law; 
d) the competences of the EU; 
e) the relationship between EU law and public international law; 
f) the relationship between EU law and the domestic legal systems of the 

Member States; 
g) the application of EU law to the individual; 
h) methods of interpretation in EU law; 
i) the doctrine of precedent in EU law; 
j) the European Economic Area. 

1.07 In general, most reference in this work will be made to the provisions of the 

Treaty on the Functioning of the European Union (TFEU) which, since the reforms 
introduced by the Lisbon Treaty, is how what was originally the 1957 Treaty of 

Rome is now to be referred to. It is the provisions of this much -amended treaty 

5 T Ambler and F Chittenden, Worlds Apart: the EU and British Regulatory Systems (London, British 
Chambers of Commerce, 2009) passim. 
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which form the heart of the current European legal order. The relevant provisions 
of the TFEU will be cited according to their form and numbering following the 
amendments introduced by the Lisbon Treaty, in the style 'Article y TFEU'. If 
reference needs to be made to Articles using their earlier numbering, the style 
used will be 'formerly Article w EC' or, if to yet earlier versions, 'formerly Article 
x of the EC Treaty'. Articles in the Treaty on European Union (TEU) as amended 
by the Lisbon Treaty will generally be referred to as 'Article y TEU', but earlier 
versions of Articles in the EU Treaty will be referred to as 'formerly Article z of the 
EU Treaty'. 

THE ORIGINS OF THE EU 

European Union law consists of those rights and obligations which may ulti- 1.08 
mately be traced to, or derived from, a set of international treaties which have 
been concluded among a number of European countries since the 1950s. 

The first three of these treaties -the 1951 Treaty of Paris which set up the 1.09 
European Coal and Steel Community, the 1957 Euratom Treaty which governed 
the non -military use of nuclear power, and the 1957 Treaty of Rome which set up 
the European Economic Community -were originally concluded only between 
France, West Germany, Italy, Belgium, The Netherlands and Luxembourg. In 1972 
a Treaty of Accession was signed whereby Denmark, Ireland and the United 
Kingdom joined the three European Communities with effect from 1 January 
1973. Greece joined on 1 January 1981, and Spain and Portugal together became 
members on 1 January 1986. October 1990 saw the absorption of the territory of 
the former (East) German Democratic Republic into the (West) Federal Republic 
of Germany, with the consequent territorial expansion of the EU to the Oder - 
Neisse line and an immediate increase of some 16 million in its population. In 
1995 Sweden, Finland and Austria all became EU members. 

Following the end of Communist rule and the disaggregation of the Soviet Union, 1.10 
COMECON -the association for economic cooperation between the USSR and 
the Communist -run States of Central and Eastern Europe -was formally dis- 
banded in June 1991. The impetus for the further eastward enlargement of the EU 
grew in the course of the 1990s. Before being allowed to join the EU, the then 
Member States stipulated in June 1993 that a candidate European State had to 
enjoy a liberal democratic system of government, together with its corresponding 
freedoms and institutions, and respect for the rule of law (the 'Copenhagen 
criteria'6). Under the terms of the TEU, enlargement of the Union is made 
conditional upon the agreement of each existing Member State as well as 

6 The European Council in Copenhagen concluded in June 1993 as follows: 'Membership requires 
that candidate country has achieved stability of institutions guaranteeing democracy, the Rule of Law, 
Human Rights and respect for and protection of minorities, the existence of a functioning market 
economy as well as the capacity to cope with competitive pressure and market forces within the 
Union. Membership presupposes the candidate's ability to take on the obligations of membership 
including adherence to the aims of political, economic and monetary union.' 
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approval by the European Parliament.? On 1 May 2004 the following countries, 
having been duly assessed as fulfilling the relevant liberal democracy criteria, 
were admitted to full EU membership: Cyprus, the Czech Republic, Estonia, 
Hungary, Latvia, Lithuania, Malta, Poland, Slovakia and Slovenia. And on 1 

January 2007 Bulgaria and Romania also became Member States of the EU. These 
(now) 27 countries will be referred to throughout this works as 'the Member 
States'. 

1.11 Since the early 1990s each European inter- governmental conference (IGC) dealing 
with Treaty revision had, because of an inability to agree on the nature and extent 
of further changes, ended with an agreement between the Member States for a 

further IGC to be convened within three or four years to look at the Treaties again 
and deal with unfinished business. The pressure for further enlargement contin- 
ues at the time of writing, with applications being actively considered from 
Croatia, from the former Yugoslav Republic of Macedonia and from Turkey. If 

political and economic stability could be restored to and maintained in the 
southern Balkans, further applications might be expected from States in that 
region. Such expansion will necessarily mean further substantial changes in the 
governing structures of the EU. 

1.12 The collective entities created by each of the foundation Treaties constituted legal 
persons distinct from their Member States in both international and domestic 
law.8 They had their own rights, powers and duties, independently of the 
countries which constitute them. While the later Treaties were all concluded for 

an unlimited period, the European Coal and Steel Community Treaty was 
concluded for a period of 50 years which expired on 23 July 2002, from which 
date the assets, liabilities and functions of the Coal and Steel Community 
transferred to the European Community.9 

1.13 The original 1950s Community Treaties had provided for the creation of four 
central European institutions: a parliamentary Assembly, a legislating Council, an 

independent executive Commission or High Authority, and a supervisory Court. 
The purpose of these institutions was to ensure the better attainment of the 

objectives of their respective Communities. These institutions did not, in general, 

Art 49 of the pre- Lisbon EU Treaty formerly provided that any European State which respected 
the principles of 'liberty, democracy, respect for human rights and fundamental freedoms and the rule 
of law' could apply to become a member of the EU. Art 49 TEU (as amended by the 2007 Lisbon 
Treaty) now provides that 'any European State which respects the values referred to in Article 2 and is 

committed to promoting them may apply to become a member of the Union'. The values listed in Art 
2 TEU include 'respect for human dignity, freedom, democracy, equality, the rule of law and respect 
for human rights, including the rights of persons belonging to minorities ... values [which] are 

common to the Member States in a society in which pluralism, non -discrimination, tolerance, justice 
and solidarity and equality between men and women prevail.' 

8 See Art 47 TEU ('The Union shall have legal personality') and Art 335 TFEU: 'In each of the 

Member States, the Union shall enjoy the most extensive legal capacity accorded to legal persons 
under their laws; it may, in particular, acquire or dispose of movable and immovable property and 

may be a party to legal proceedings. To this end, the Union shall be represented by the Commission. 
However, the Union shall be represented by each of the institutions, by virtue of their administrative 
autonomy, in matters relating to their respective operation.' 

9 See the Nice Protocol to the EC Treaty on the Financial Consequences of the expiry of the ECSC 
Treaty. 
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correspond to the classical notion of the division of governmental powers but 
instead shared among themselves judicial, legislative and executive functions. 
And although there were in strict law three separate European Communities, in 
practice these three Communities were administered as one. The 1965 Merger 
Treaty provided that all three Communities should share a single Council and 
Commission; a convention to the EC Treaty, had already made each Community 
institution subject to the same Court and. Parliament. 

The foundation Treaties from the 1950s have been significantly altered or replaced 1.14 
since the first establishment of the original European Communities. The Single 
European Act of 1986 made substantial amendments to the original Treaties, with 
a particular emphasis on the completion of the single European market, a 
programme to ensure the abolition of barriers to trade within the EU by 31 
December 1992. The 1992 Maastricht Treaty, which came into force on 1 Novem- 
ber 1993 -after some difficulties with its ratification in various Member States - 
made further changes to the foundation Treaties, expanding the competences of 
the European Community and establishing the timetable and conditions for 
European economic and monetary union; the TEU was also concluded at that 
time.10 In October 1997, the Member States signed the Treaty of Amsterdam 
which, among other matters, sought to consolidate and, in the process, renumber 
many of the central provisions of the original Treaty of Rome, as well as to make 
significant amendments to the TEU. Subsequently the Treaty of Nice -which was 
primarily concerned with setting up the structures for further enlargement of the 
Union by appropriate amendment of the foundation Treaties -was signed in 
February 2001; as with the Maastricht Treaty there were difficulties in its final 
ratification by all the Member States,11 but the Treaty itself finally came into force 
on 1 February 2003. 

This awkward superimposition of a European Union over and against the then 1.15 
three existing European Communities may be ascribed to the tension which has 
been inherent in the European project from its outset: that is to say, between the 
idea of the Union as being no more than a contingent cooperative international 
venture between the governments of wholly independent sovereign States; and 
the idea of the Union as forming the basis for a new supranational entity in which 
the sovereignties of the Member States are permanently subsumed (the 'European 
Super- State' of Eurosceptic nightmare).12 It is against that background that one 

10 The constitutionality of the UK Government's ratification of the Maastricht Treaty was the 
subject of an unsuccessful challenge in the English High Court in R v Secretary of State for Foreign and 
Commonwealth Affairs, ex p Lord Rees -Mogg [1994] QB 552 and before the Court of Session in Scotland in 
Monckton v Lord Advocate, 1995 SLT 1201 (OH). 

" In a referendum in the Spring of 2001, the Irish electorate rejected ratification of the Treaty of 
Nice. A second referendum was held in the Autumn of 2002 and found in favour of ratification. The 
Irish electorate were deemed by those in power to have got the 'right result' the second time round. A 
sunilar 'two -goes' repeated referendum exercise was once again carried out in Ireland in June 2008, 
and again in October 2009 in relation to the ratification of the Lisbon Treaty. 

'Z For a discussion of the political and legal parallels between the pre -Civil War discussions of the 
role of legal and political federalism in the United States of America and the current state of European 
integration, see L Cath Baker, 'The Extra- National State: American Confederate Federalism and the 
European Union' (2001) 7 Columbia Journal of European Law 173. 
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may perhaps understand the failure of the grand plan to consolidate, rationalise 
and replace the foundation Treaties with a new European Constitution, which 

came to grief in 2005 following its rejection in referenda by the electorates of 

France and The Netherlands. But the structure created by the superimposition of 

a European Union over and against the three original European Communities 
was always a provisional one, created by considerations of immediate political 

expediency rather than by any guiding overarching legal or constitutional theory; 

and the unresolved (and perhaps irresolvable) tension between two visions of 

Europe noted above (the 'international' as against the 'supranational') built a 

dynamic of change into the treaty negotiation process. 

1.16 In 2007 the Lisbon Treaty was proposed, further amending the 2002 TEU 

originally concluded at Maastricht and the 1957 Treaty of Rome establishing the 

European Community (including, as we have seen, re- naming the EC Treaty 'the 

Treaty on the Functioning of the Union'). The Lisbon Treaty eventually limped 
into force on 1 December 2009, and the Final Act of the IGC which adopted it 
annexed a series of declarations, the legal significance of which is currently less 

than clear from the CJEU's own jurisprudence.13 

1.17 Until the amendments to the foundation Treaties instituted by the 2007 Lisbon 

Treaty the European Union itself had no independent legal personality and 

therefore was not competent to conclude agreements binding in international law 

in its own name. The 2007 Lisbon Treaty further provided for the granting of 

certain new powers to the European Commission, European Parliament and 

CJEU, notably in the field of justice and home affairs, as well as for the removal of 

national vetoes in a number of other areas. It also, for the first time, made express 
provision in the new Article 50(1) TEU for the possibility of a Member State 

unilaterally deciding 'to withdraw from the Union in accordance with its own 

constitutional requirements'. 

1.18 Article 1(3) TEU (as amended by the 2007 Lisbon Treaty) stipulates that 

The [European] Union shall be founded on the present Treaty and on the Treaty on the 

Functioning of the European Union (hereinafter referred to as 'the Treaties'). Those two 

Treaties shall have the same legal value. The Union shall replace and succeed the 

European Community.14 

And Article 13(1) TEU (as amended by the 2007 Lisbon Treaty) now provides that 

The Union shall have an institutional framework which shall aim to promote its values, 

advance its objectives, serve its interests, those of its citizens and those of the Member 

States, and ensure the consistency, effectiveness and continuity of its policies and 

actions. The Union's institutions shall be: the European Parliament; the European 

13 See the Grand Chamber decision in Case C- 135/08 Janko Rottmann v Bavaria, 2 March, [2010] 

ECR I -nyr at para 40, that Council declarations 'have to be taken into consideration as being 

instruments for the interpretation of the EC Treaty'. But contrast this with the Grand Chamber 
decision in Case C- 355/04 P Segi v Council of the European Union [2007] ECR I -1657 at para 60, to the 

effect that Council declarations cannot be used 'in the interpretation of law emanating from the EU 

Treaty'. 
14 See the parallel provision to like effect in Art 1(2) '11-1EU. 
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Council; the Council; the European Commission; the Court of Justice of the European 
Union; the European Central Bank; [and] the Court of Auditors. 

Lastly, new Article 51 TEU provides that 'the Protocol and Annexes to the Treaties 
shall form an integral part thereof'. 

Among the other political constitutional changes which the Lisbon Treaty made 1.19 
within the framework of the EU Treaties are: 

a) the appointment of an individual politician to be President of the European 
Council for two -and -a -half years, replacing the previous system under which 
Member States took turns at being President for six months (Article 15(5) 
TEU); 

b) the creation of a new post combining the previously separate positions of EU 
foreign affairs supremo and the Commission's External Affairs Commis- 
sioner, to be formally termed by Article 18(2) TEU 'The High Representative 
of the Union for Foreign Affairs and Security Policy 

c) as from 1 November 2014, a reduction in the size of the European Commis- 
sion from one Commissioner from every Member State (currently 27) to a 
number of Commissioners, including its President and the High Representa- 
tive of the Union for Foreign Affairs and Security Policy, corresponding to 
two- thirds of the number of Member States (unless the European Council, 
acting unanimously, decides to alter this number) (Article 17(5) TEU); 

d) a redistribution of voting weights on the Council as among the Member 
States, to be phased in between 2014 and 2017 (see Article 3 of Protocol No 36 
to the Lisbon Treaty, 'On Transitional Provisions'); 

e) as from 1 November 2014, a redefinition of the qualified majority rule on the 
Council as now needing a minimum 55 per cent of votes coming from at least 
15 of the Member States which aggregate at least 65 per cent of the EU total 
population in order to overcome minority opposition (from at least four 
Council members) to the adoption of a particular legal measure (Article 16(4) 
TEU); 

Strictly speaking, however, the 'European Union' remains something of an 1.20 
umbrella term which covers at least three, still distinguishable, areas: 

a) 

b) 

c) 

the original 'Common Market' structures and (primarily economic) law as set 
out in the original EC Treaty (subsequently amended, and renamed by the 
2007 Lisbon Treaty as the TFEU); 
the possibility of a majority of Member States using the central EU institu- 
tions (including the CJEU) to allow for 'enhanced cooperation' amongst 
themselves in furtherance of EU objectives, allowing for a multi-speed 
Europe or an EU of 'variable geometry' (as set out, after the 2007 Lisbon 
Treaty, in Article 20 TEU and Articles 326 to 334 TFEU). This is already seen 
most clearly in the creation of the euro -zone in respect of those Member 
States which have chosen to enter into monetary union with one another and 
adopt the euro as their common currency; 
the definition and implementation of a common EU foreign policy and 
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security policy, including the progressive forming of a common defence 
policy set out in Article 23 TEU through to Article 46 TEU. 

1.21 Lastly, reference to 'the Court of Justice', without more, will mean the European 
Court of Justice which is made up of one judge from each Member State assisted 
by Advocates - General (see Article 19(2) TEU). The Court of Justice is, formally, 
now one of three categories of court which together form the CJEU. The second 
category of court is, in the terminology of Article 19(1) TEU, the 'General Court' 
whose jurisdiction, as set out in Article 256 [FEU, builds upon the former 
jurisdiction of the Court of First Instance. In the third category are the 'specialised 
courts' formed under and in terms of Article 257 TFEU (for example, the Civil 

Service Tribunal15), which may hear and determine, at first instance, certain 
classes of action or proceeding brought in specific areas and over which the 

General Court now exercises an appellate jurisdiction. These three categories of 

court will be referred to collectively as 'the CJEU'.16 

THE JURISDICTION OF THE COURT OF JUSTICE OF THE EUROPEAN UNION 

1.22 The central paradox which appears to have bedevilled effective communication 
among politicians, citizens and lawyers when discussing the European Union is 

that, at the level of EU law, the on -going political tension between seeing the 

European project as an international concord between nations or as a suprana- 
tional entity subsuming nations has long been resolved. As we shall see in the 

course of this book, the jurisprudence of the Court of Justice has had the effect of 

creating a truly federal legal system across the European Union. Private individu- 
als and undertakings may rely on EU law directly before the national courts," 
and the provisions of EU law permeate every level of the national legal system.18 
National courts must treat EU law as a higher federal law superior to national law 
in the event of conflict between them.19 The foundation Treaties of the European 
project have been ascribed constitutional status?° And the legislation of the 

Member States, is permitted to stand only in so far as it does not contravene the 

requirements of EU law21 

15 The EU Civil Service Tribunal was established by decision of 2 December 2005 (published in The 

Official Journal for 12 December 2005). It functions as the employment tribunal for individuals 
employed by the EU institutions (assuming the jurisdiction in staff cases formerly exercised by the 

Court of First Instance). It delivered its first judgment in April 2006. 
16 See Case C- 294/02 Commission y AMI Semiconductor Belgium BVBA [2005] ECR I -2175 at paras 

49 -50. 
17 Case 26/62 Van Gend en Loos y Nederlandse Administratie der Belastingen [1963] ECR 1 at 12. 
18 Case 106/77 Amministrazione delle Finanze dello Stato y Simmenthal [1978]. ECR 629 at 643. 
19 Case 6/64 Costa y ENEL [1964] ECR 585 at 593 -94. 
20 See Case 294/83 Parti Ecologiste 'Les Verts' y European Parliament [1986] ECR 1339 at 1365: '[The 

European Community] is based on the rule of law, inasmuch as neither the Member States nor its 

institutions can avoid a review of the question whether the measures adopted by them are in 

conformity with the basic constitutional charter, the Treaty.' See too Opinion 1/91 Re a Draft Treaty on 

a European Economic Area [1991] ECR I -6079 at paras 20 -21; and see, generally, P Craig, 'Constitutions, 
Constitutionalism and the European Union' (2001) 7 European Law Journal 125. 

21 Case C- 213/89 R y Secretary of State for Transport, ex p Factortame (No 2) [1990] ECR 2433. 
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But the fact that the EU law already constitutes a European federal legal system to 1.23 
which the Member States' legal systems are subordinate has been routinely 
ignored in political debate over Europe, particularly in the United Kingdom, 
where reference is still made to the allegedly unfettered sovereignty of the 
Westminster Parliament to pass whatever laws it chooses. However, as Lord 
Bridge of Harwich noted in Factortame: 

If the supremacy within the European Community of Community law over the national 
law of member states was not always inherent in the EEC Treaty (Cmnd 5179 -II) it was 
certainly well established in the jurisprudence of the European Court of Justice long 
before the United Kingdom joined the Community. Thus, whatever limitation of its 
sovereignty Parliament accepted when it enacted the European Communities Act 1972 
was entirely voluntary. Under the terms of the Act of 1972 it has always been clear that 
it was the duty of a United Kingdom court, when delivering final judgment, to override 
any rule of national law found to be in conflict with any directly enforceable rule of 
Community law.22 

The 1992 TEU -which as originally drafted at Maastricht sought in Article L EU 1.24 
wholly to exclude the jurisdiction of the CJEU from the interpretation of its 
provisions23- indicated a, perhaps belated, recognition by certain Member States' 
governments of this mismatch between their domestic political rhetoric and 
European legal reality, and an attempt to draw a line in the sand against the tide 
of ever -creeping European legal federalism effected in and by the creative 
jurisprudence of the Court of Justice. The line was of course subsequently 
breached: L EU was renumbered by the Treaty of Amster- 
dam to become Article 46 of the EU Treaty, which gave the Court of Justice a role 
in the interpretation of certain specified provisions of the TEU. And in repealing 
Article 46 of the EU Treaty, the 2007 Lisbon Treaty substituted for it Article 24 
TEU and Article 275 TFEU, which exclude the jurisdiction of the CJEU from areas 
directly concerning the EU's Common Security and Foreign Policy, while Article 
276 TFEU, in effect, provides that the CJEU has no jurisdiction in relation to any 
question concerning the operations of the police and other law- enforcement 

22 R y Secretary of State, ex p Factortame Ltd (No 2) [1991] 1 AC 603 per Lord Bridge of Harwich at 
658 -59. See too R v Secretary of State, ex p Factortame Ltd (No 5) [2000] AC 524 per Lord Hoffmann at 
547 -48: 'My Lords, in passing the Merchant Shipping Act 1988 the United Kingdom (acting by its 
legislature) took a calculated risk. It knew that there was, to put the matter at its lowest, doubt over 
whether the legislation contravened fundamental principles of Community law. ... There is no doubt 
that in discriminating against non -UK Community nationals on the grounds of their nationality, to 
which the requirements of domicile and residence were added to tighten the exclusion of non -UK 
interests, the 11IK] legislature was prima facie flouting one of the most basic principles of Community law.... 
In these circumstances, I do not think that the United Kingdom, having deliberately decided to run the 
risk, can say that the losses caused by the legislation should lie where they fell. Justice requires that the 
wrong should be made good.' 

23 In Case C- 167/94 Criminal Proceedings against Grau Gomis [1995] ECR I -1023 this restriction on its 
jurisdiction was apparently conceded by the Court of Justice, albeit in the course of a reference which 
was otherwise found to be manifestly inadmissible because wholly lacking in the necessary specifica- 
tion. In Case C- 170/96 Commission y Council: re Airport Visas [1998] ECR I -2763, however, the Court of 
Justice asserted that it had jurisdiction in relation to measures expressly adopted under the TEU, at 
least to the extent of ensuring that these measures did not encroach on the powers of the European 
Community conferred under the EC Treaty. 
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agencies of the individual Member States in relation to the maintenance of law 

and order and of internal security. 

1.25 Article 19 TEU (as amended by the 2007 Lisbon Treaty) states that 

the Court of Justice of the European Union ... shall ensure that in the interpretation and 

application of the Treaties [on European Union and on the Functioning of the Union] the 

law is observed ... 

and Member States are obliged by Article 19 TEU to 'provide remedies sufficient 
to ensure effective legal protection in the fields covered by Union law'. This is in 

addition to the general duties set out in Article 4(3) TEU, which requires Member 
States to, among other things, 

take any appropriate measure, general or particular, to ensure fulfilment of the obliga- 

tions arising out of the Treaties or resulting from the acts of the institutions of the Union 

and to 

facilitate the achievement of the Union's tasks and refrain from any measure which 

could jeopardise the attainment of the Union's objectives 24 

1.26 Article 274 TFEU provides that, except where jurisdiction is conferred on the 

CJEU by the Treaties, disputes to which the Union is a party shall not on that 
ground be excluded from the jurisdiction of the courts or tribunals of the Member 
States. The main areas in which the CJEU has been given jurisdiction under the 

TFEU are as follows: 

a) to rule on cases brought against a Member State by the Commission under 
Article 258 TFEU alleging failure on the part of the Member State to fulfil an 

obligation under the Treaties. Where the Member State concerned has failed 
to fulfil its obligation to notify measures transposing a directive adopted 
under a legislative procedure, Article 260(3) TFEU also allows the Commis- 
sion to seek payment of a lump sum or penalty from the Member State. If the 

CJEU finds that there has been a failure of notification it may impose a lump 
sum or penalty payment on the recalcitrant Member State, to be paid with 
effect from the date set by the Court in its judgment of an amount not 

exceeding the amount specified by the Commission; 
b) to consider actions, brought by virtue of Article 259 TFEU, by one Member 

State against another, again alleging failure on the part of a Member State to 

fulfil an obligation under the Treaties; 
c) on an application from the Commission under Article 260 TFEU, to require 

24 See, eg, Case C -82/03 Commission y Italy [2004] ECR I -6635 at paras 15, 18: 'Article 10 EC 

[post- Lisbon Art 4(3) TEU] makes it clear that the Member States are required to cooperate in good 
faith with the enquiries of the Commission pursuant to Article 226 EC [now Article 258 TFEU], and to 

provide the Commission with all the information requested for that purpose (see, inter alia, Case 

192/84 Commission y Greece [1985] ECR 3967, paragraph 19, and Case C- 478/01 Commission V 

Luxembourg [2003] ECR I- 2351, paragraph 24).... [B]y failing genuinely to cooperate with the 

Commission in a case concerning the health and safety of workers in a waste water treatment plant 
situated in the commune of Mandello del Lario in Lombardy (Italy), the Italian Republic has failed to 

fulfil its obligations under Article 10 EC [now Art 4(3) TEU].' 
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payment by a Member State of a lump sum or penalty payment in respect of 
the State's failure to take the necessary measures to comply with an earlier 
judgment of the CJEU; 

d) to review, on the basis of Article 263 TFEU, the legality of acts of the central 
Union institutions, whether on the application of the Member States, the 
Council or the Commission, on the application of the European Parliament, 
the Court of Auditors, the European Central Bank and by the Committee of 
the Regions for the purpose of their protecting their particular prerogatives, 
or on the application of any natural or legal person in so far as directly and 
individually concerned by the act in question. Judicial review may also be 
made under Article 263 TFEU of 'the acts of bodies, officers or agencies of the 
Union intended to produce legal effects vis -à -vis third parties'; 

e) to review, on similar terms as set out in Article 263 TFEU, a failure to act on 
the part of the European Parliament, the European Council, the Commission, 
the Council or the European Central Bank in breach of the Treaty (Article 265 
TFEU). And this Article also applies to bodies, offices and agencies of the 
Union which fail to act; 

f) to give 'preliminary rulings' under Article 267 TFEU on references from any 
court or tribunal of the Member States on questions concerning the interpre- 
tation of the Treaties and the validity and interpretation of acts of the Union 
institutions; 

g) CJEUjurisdiction (under Article 268 TFEU) to consider damages claims 
against the Union based on the non -contractual liability of its institutions or 
of its servants acting in the performance of their duties. Damages claims may 
also be brought before the CJEU against the European Central Bank; 

h) by virtue of Article 269 TFEU, the Court of Justice has been given a specific 
jurisdiction to ensure -solely at the request of the Member State concerned 
by a determination of the European Council or of the Council -that the 
procedural requirements set out in Article 7 TEU have been followed in any 
determination to the effect that that Member State is (or is at clear risk of 
being) in serious breach of the values referred to in Article 2(1) TEU of 

respect for human dignity, freedom, democracy, equality, the rule of law and 
respect for human rights including the rights of persons belonging to minori- 
ties ... pluralism, tolerance, justice, solidarity and equality between men and 
women 

i) 

j) 

k) 

and that is therefore liable to be suspended from the EU. Continued respect 
for, and promotion of, these values has been made a prerequisite for full 
participation within the EU; 
Article 270 TFEU confirms the jurisdiction of the CJEU in employment 
disputes between the Union and its servants; 
Article 271(a) TFEU gives the Board of Directors of the European Investment 
Bank (EIB), created under and in terms of Articles 308 to 309 TFEU, the same 
powers as the Commission has under Article 258 TFEU to bring Member 
States before the CJEU in respect of their non -fulfilment of their obligations 
under the EIB Statute; 
any Member State, the Commission or the Board of Directors of the EIB may 
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institute proceedings before the CJEU under Article 271(b) TFEU in respect of 

measures adopted by the Board of Governors of the EIB; 

1) Article 271(c) TFEU allows Member States or the Commission to bring court 

proceedings against measures adopted by the Board of Directors of the EIB, 

but solely on the grounds of non -compliance with the procedure provided for 

in Article 19(2), (5), (6) and (7) of the EIB Statute; 

m) the Governing Council of the European Central Bank (see Article 282 TFEU) 

is authorised by Article 271(d) TFEU to bring national central banks before 

the CJEU in respect of allegations of the national banks' non -fulfilment of any 

of their obligations, whether under the Treaties or by reference to the Statute 

of the European System of Central Banks and of the European Central Bank; 

n) Article 272 TFEU confers jurisdiction on the CJEU where there is an arbitra- 

tion clause contained in a contract concluded by or on behalf of the Union, 

whether that contract be governed by public or private law; 

o) Article 273 TFEU allows the CJEU to determine any dispute between Member 

States which relates to the subject matter of the Treaties if the dispute is 

submitted to it under a special agreement between the parties. 

1.27 As previously noted at para 1.24 above, Article 275 '1i-EU limits the CJEU's 

jurisdiction in matters concerning the Common Foreign and Security Policy of the 

EU to reviewing the legality of 'restrictive measures' adopted by the Council in 

the context of the Union's Common Foreign and Security Policy against legal or 

natural persons (see Article 215 TFEU). 

1.28 By virtue of 276 TFEU, the CJEU is implicitly granted jurisdiction to rule on the 

interpretation or validity of measures or decisions taken (or conventions adopted) 

under the Treaties' provisions on Police and Judicial Cooperation in Criminal 

Matters in any disputes on these matters between Members States, or between 

Member States and the Commission. The CJEU is denied jurisdiction to review 

the validity or proportionality of operations carried out by the police or other law 

enforcement agencies of a Member State. The CJEU is also denied jurisdiction to 

review matters concerning the exercise of Member States' responsibilities in 

relation to the maintenance of law and order and the safeguarding of their 

internal security. 

1.29 Of course, given that this delimitation of the CJEU's jurisdiction is contained in a 

Treaty provision, it is for the CJEU alone authoritatively to determine the scope 

and extent of this delimitation. In particular it may be said to be for the CJEU to 

determine whether any particular national measure has indeed been taken by a 

Member State 'in the exercise of its responsibilities with regard to the mainte- 

nance of law and order and the safeguarding of internal security'. One has always 

to bear in mind in this regard the Court of Justice's line of case law emanating 

from the Greek Television decision,25 to the effect that as soon that as soon as any 

national administrative decision -or indeed primary legislation of the Member 

zs Case C- 260/89 ERT y DEP [1991] ECR I -2925. See too Case C- 368/95 Vereinigte Familiapress 

Zeitungsverlags - und Vertriebs GmbH [1997] ECR I -3689. 
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State -sought to invoke a specific permitted derogation from EU law, the Mem- 
ber State's action was then 'within the scope of EU law' and fundamental rights 
considerations could be used by the CJEU to consider and test the validity of the 
legislative and administrative action of the Member State. 

THE OBJECTIVES OF THE EU 

The terms of the 1957 Treaty of Rome were integrated with and closely modelled 1.30 
on those of other international trade treaties then existing, such as the General 
Agreement on Tariffs and Trade (GATT) and international monetary arrange- 
ments such as the International Monetary Fund (IMF). The provisions of these 
agreements served as a prototype for the customs union rules of the European 
Communities. Articles 2 and 3 of the original 1957 Treaty of Rome provided that 
the purpose of the Treaty was the establishment of a customs union or common 
market, and generally to foster closer relations and increased trade among its 
Member States. The common market was to be achieved by providing for fair 
competition and free movement of goods, services, persons and capital through- 
out the territory of the EU. Common policies were also envisaged in the areas of 
transport, agriculture and fisheries. 

The means originally envisaged for achieving 'an ever closer union among the 1.31 
peoples of Europe' were, then, primarily economic, through the establishment of 
a single internal market throughout the territory of the European Communities 
(and subsequently the European Union) in which the 'four freedoms'26 might be 
secured. It is perhaps instructive to note that when first coined by US President 
Franklin Roosevelt, the phrase 'the four freedoms' meant freedom of speech and 
expression, freedom of religion, freedom from want and freedom from fear.27 In 
the context of EU law, however, the phrase has been used, more prosaically, to 
mean the freedom of persons, goods, services and capital to be able cross, without 
let or hindrance, the national borders of the Member State countries within the 
Union. These freedoms are fundamental to the European project and must be 
respected by the EU institutions in the same way as by the Member States, the 
authorities and the courts of which must also ensure that they do not rely on an 
interpretation of secondary provisions of EU law, such as directives, which would 
be in conflict with the fundamental rights protected by the EU legal order, with 
the other general principles of EU law or with the fundamental freedoms of the 
TFEU, such as the freedom of establishment 28 But none of these four freedoms of 
the EU project are now to be regarded as so fundamental as to trump, in all 

26 See Case T- 115/94 Opel Austria GmbH y Council of the European Communities [1997] ECR II -39 at 
para 108. 

27 President Franklin D Roosevelt, Message to Congress, 6 January 1941, (1941) 9 Public Papers 672: 
'We look forward to a world founded upon four essential human freedoms. The first is freedom of 
speech and expression -everywhere in the world. The second is freedom of every person to worship 
God in his own way- everywhere in the world. The third is freedom from want ... everywhere in the 
world. The fourth is freedom from fear ... anywhere in the world.' 

28 See Case T -16/04 Arcelor SA y European Parliament, 2 March, [2010] ECR II-nyr at para 182. 
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circumstances, other fundamental rights considerations -such as, for example, 
the right to engage in public demonstration and peaceful protest.29 

1.32 Following the amendments wrought by the 2007 Lisbon Treaty, Article 3 TEU 

now reads as follows: 

(1) The Union's aim is to promote peace, its values and the well -being of its peoples. 

(2) The Union shall offer its citizens an area of freedom, security and justice without 
internal frontiers, in which the free movement of persons is ensured in conjunction 
with appropriate measures with respect to external border controls, asylum, 

immigration and the prevention and combating of crime. 

The Union shall establish an internal market. It shall work for the sustainable 
development of Europe based on balanced economic growth and price stability, a 

highly competitive social market economy, aiming at full employment and social 

progress, and a high level of protection and improvement of the quality of the 

environment. 

(3) 

It shall promote scientific and technological advance. 

It shall combat social exclusion and discrimination, and shall promote social justice and 

protection, equality between men and women, solidarity between generations and 

protection of the rights of the child. 

It shall promote economic, social and territorial cohesion, and solidarity among Member 

States. 

It shall respect its rich cultural and linguistic diversity, and shall ensure that Europe's 
cultural heritage is safeguarded and enhanced. 

(4) The Union shall establish an economic and monetary union whose currency is the 

euro. 

(5) In its relations with the wider world, the Union shall uphold and promote its 

values and interests and contribute to the protection of its citizens. It shall 

contribute to peace, security, the sustainable development of the Earth, solidarity 
and mutual respect among peoples, free and fair trade, eradication of poverty and 

the protection of human rights, in particular the rights of the child, as well as to the 

strict observance and the development of international law, including respect for 

the principle of the United Nations Charter. 

(6) The Union shall pursue its objectives by appropriate means commensurate with the 

competences which are conferred upon it in the Treaties. 

1.33 The TFEU sets out in more detail specific areas of law and policy in which the 

Union might be involved. In Article 3 TFEU it provides for the Union to have 

'exclusive competence'3° in the following areas: 

29 See Case C- 112/00 Schmidberger [2003] ECR I -5659; Case C- 438/05 International Transport 
Workers' Federation v Viking Line ABP [2007] ECR I- 10779; and Case C- 341/05 Laval un Partneri Ltd v 

Svenska Byggnadsarbetareforbundet [2007] ECR I- 11767. 
3° 'Exclusive competence' means, per Art 2(1) TFEU, that 'only the Union may legislate and adopt 

legally binding acts, the Member States being able to do so themselves only if so empowered by the 

Union or for the implementation of Union acts'. 
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a) customs union; 

b) the establishing of the competition rules necessary for the functioning of the 
internal market; 

c) monetary policy for the Member States whose currency is the euro; 

d) the conservation of marine biological resources under the common fisheries policy; 

e) common commercial policy. 

Article 4(2) TFEU includes the following in the list of the 'principal areas' where 1.34 
competences is deemed to be `shared'31 between the Union and the Member 
States (unless and until the Union decides to act, in which case it pre -empts the 
Member States' competence and occupies the field): 

a) internal market; 

b) social policy, for the aspects defined in this Treaty; 

c) economic, social and territorial cohesion; 

d) agriculture and fisheries, excluding the conservation of marine biological resources; 

environment; 

e) consumer protection; 

f) transport; 

g) trans- European networks; 

h) energy; 

i) area of freedom, security and justice; 

j) common safety concerns in public health matters, for the aspects defined in this 
Treaty. 

Lastly, Article 6 '1'NEU has listed among the areas in which it would be competent 1.35 
for the Union 'to carry out actions to support, coordinate or supplement the 
actions of the Member States' the following: 

a) protection and improvement of human health; 

b) industry; 

c) culture; 

d) tourism; 

e) education, youth, sport and vocational training; 

f) civil protection; 

g) administrative cooperation. 

31 Art 2(2) TFEU specifies that in areas of 'shared competence', 'the Union and the Member States 
may legislate and adopt legally binding acts' but that 'the Member States shall exercise to the extent 
that the Union has not exercised its competence' and that 'the Member States shall again exercise their 
competence to the extent that the Union has decided to cease exercising its competence'. 
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1.36 This listing of the objectives and competences of the EU indicates clearly and 
beyond peradventure that the EU simply cannot be seen or discussed in terms as 

if it were merely a customs union or a European free trade area. As noted above, 

a panoply of democratic liberal values was expressly espoused in Article 2(1) 

TEU; and Article 6(1) TEU also provides that 

the Union recognises the rights, freedoms and principles set out in the Charter of 

Fundamental Rights of 7 December 2000... which shall have the same legal value as the 

Treaties. 

Further, provision is made -in Article 7(3) TEU and Article 354 TFEU -for the 

possibility of suspension of certain of the Treaty rights (but not obligations) of a 

Member State which has been found to be in serious and persistent breach of 

these principles 32 Nevertheless, the whole EU project does still remain at base (if 

not at heart) a mercantile one 33 

1.37 Articles 9 to 12 TFEU when read together require the Union, in defining and 

implementing its policies and actions, to 'take into account' requirements linked 
to the promotion of a high level of employment, the guarantee of adequate social 

protection, the fight against social exclusion, a high level of education, training 
and protection of human health and consumer protection requirements, while 

also 'integrating' environmental protection requirements and 'aiming to combat' 
discrimination based on sex, racial or ethnic origin, religion or belief, disability, 
age or sexual orientation. 

1.38 Article 13 TFEU requires the Union, in formulating and implementing its policies 

on agriculture and fisheries, transport internal market and research, to 'pay full 

regard' to the welfare requirements of animals, while yet respecting religious 
rites, cultural tradition and regional heritage in relation to the use of animals. And 

Article 17 TFEU states that: 

1. The Union respects and does not prejudice the status under national law of 

churches and religious associations or communities in the Member States. 

2. The Union equally respects the status under national law of philosophical and 

non -confessional organisations. 

3. Recognising their identity and specific contribution, the Union shall maintain an 

open, transparent and regular dialogue with these churches and organisations. 

32 The possibility of the participation in the government of Austria (in coalition with the Austrian 
Peoples Party) by the far -right Freedom Party headed by Jörg Heider in 2000 resulted in the invocation 
of the procedures for the suspension of Austria from full participation in the EU under the then 

applicable provisions of Art 7 of the EU Treaty. See A Duxbury, 'Austria and the European Union: the 

report of the three wise men' [2000] Melbourne Journal of International Law 10. 
33 Art 1 of the Single European Act 1986 stated that one objective of the EC Treaty was to 

contribute together to making concrete progress towards European unity'. In Opinion 1/91 Re a draft 

Treaty on a European Economic Area [1991] ECR I -6079 at paras 49 -50, the Court of Justice seized on and 

relied upon this statement to define its own role as follows: '[T]o secure observance of a particular 
legal order and to foster its development with a view to achieving the objectives set out in Articles 2, 

8a and 102a of the EEC Treaty and to attaining a European Union among Member States.... in ree 

trade and competition are merely means of achieving these objectives.' (emphasis added) 
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The creation of an EU -wide 'area of freedom, security and justice' is set out in 1.39 
Articles 67 to 89 TFEU 34 This area is based on: 

a) the adoption of common policies on (external) border checks, asylum and 
immigration (Articles 77 -80 TFEU); 

b) the establishing of 'minimum rules concerning the definition of criminal 
offences and sanctions' in specific area of 

particularly serious crime with a cross - border dimension:... terrorism, traffick- 
ing in human beings and sexual exploitation of women and children, illicit drug 
trafficking, illicit arms trafficking, money laundering, corruption, counterfeiting 
of means of payment, computer crime and organised crime ... 

(Article 83 TFEU); 
c) cooperation among the judicial authorities of the Member States in both civil 

and criminal matters -where appropriate through the European Judicial 
Cooperation Unit (EUROJUST) -based on the principle of the mutual recog- 
nition of judgments, judicial decisions and decisions in extra- judicial cases, 
and including the possibility of creation of the European Public Prosecutor's 
Office 'in order to combat crimes affecting the financial interest of the Union' 
(Article 86 TFEU); and 

d) inter- agency cooperation between the police in criminal matters, such police 
cooperation being made directly between the police forces, customs authori- 
ties of the Member States and /or through the European Police Office 

(Articles 87 -89 TFEU). 

Express provision is made in the TFEU for the institutions of the EU to be 1.40 
involved in broad areas of social policy, including: a coordinated policy promot- 
ing a high level of employment (Articles 145 to 150 TFEU), and the improvement 
of employment conditions and the health and safety of workers (Articles 151 -153 
TFEU); the promotion of good industrial relations in the workplace (Articles 
154 -155 TFEU); the achievement of equal pay as between men and women 
(Article 157 TFEU); and the securing of social security for migrant workers in 
their host countries (Article 160 TFEU). 

The development of the European dimension in education and sport is provided 1.41 
for in Article 165 TFEU. The promotion and funding of vocational training and 
retraining is covered by Article 166 TFEU. The preservation of Europe's diverse 
cultural heritage is made a legitimate European concern by Article 167 TFEU. The 
protection of public health is dealt with in Article 168 TFEU. The promotion of a 
high level of consumer protection is also within European competence by virtue 
of Article 169 TFEU. 

The EU is charged with developing trans- European networks in transport, 1.42 
telecommunications and energy (Articles 170 to 172 TFEU). Industrial develop- 
ment, particularly focused on small and medium -sized enterprises (SMEs), is 
dealt with in Article 173 TFEU. The promotion of economic, social and territorial 
cohesion within the Union by the creation of a European Regional Development 

34 Replacing the provisions of Title VI, Arts 29 to 42 of the EU Treaty, and Arts 61 EC to 69 EC. 
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Fund to encourage development in under- developed areas is provided for by 

Articles 175 to 178 TFEU. European competence in strengthening scientific and 

industrial research and technological development is set out in Articles 179 to 190 

TFEU, including specific provision for the possibility of a European Union Space 

Programme or policy, potentially in cooperation with the existing European Space 

Agency (Article 189 TFEU). 

1.43 Environmental protection -including measures concerning town and country 

planning and land use, as well as promotion of measures at the international level 

to combat, in particular, climate change -is specified as a legitimate aim of the EU 

in the provisions of Articles 191 to 193 TFEU. Article 194 TFEU provides for the 

development of a common Union policy on energy 

in the context of the establishment and functioning of the internal market and with the 

regard for the need to preserve the environment ... [and] in a spirit of solidarity 

between Member States.35 

Article 195 TFEU makes provision for Union action to complement the action of 

Member States in the tourism sector. 

1.44 Article 196 TFEU allows for Union action in the field of civil protection and the 

coordination of responses to natural and man-made disasters. Article 197 TFEU 

highlights the importance of efficient national administration to ensure effective 

implementation of Union law within the Member States, and allows for Union 

action to support the Member States' efforts in this area of implementation by, 

inter alia, 'facilitating the exchange of information and of civil servants as well as 

supporting training schemes'. 

1.45 Provision is also made for the possibility of the Union carrying out 'external 

action' in a context other than the Union's Common Foreign and Security Policy. 

Article 8 TEU envisages that the Union may conclude specific agreements with a 

view to 'developing a special relationship with neighbouring countries, aiming to 

establish an area of prosperity and good -neighbourliness'. And Articles 206 to 207 

TFEU envisage the conclusion of agreements by the EU aimed at common 

commercial policy and even a customs union with non -EU countries generally. 

The Court of Justice has held that 'mixed agreements' concluded by the EU, its 

Member States and non -member countries have the same status in EU law as 

purely EU agreements in so far as the provisions fall within the scope of EU 

competence.36 

1.46 Articles 208 to 213 TFEU make provision for the promotion of closer relations 

with the countries of the developing world by way of development cooperation 
and economic, financial and technical cooperation measures. Article 214 TFEU 

allows the Union competence to operate in the field of humanitarian aid and 

assistance for the relief and protection of victims of natural or man-made 

35 See too Art 122 TFEU: '[T]he Council, on a proposal from the Commission, may decide, in a 

spirit of solidarity between Member States, upon the measures appropriate to the economic situation, 
in particular if severe difficulties arise in the supply of certain products, notably in the area of energy.' 

36 See C- 239/03 Commission v France [2004] ECR I -9325 at paras 25-31. 
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disasters in non -EU countries. Article 215 TFEU creates a mechanism for the 
enforcement of common 'restrictive measures' (effectively economic and /or 
financial sanctions) against non -EU countries. Articles 216 to 219 TFEU accord a 
general competence to, and set out the procedures for, the EU to conclude 
international agreements - binding on the institutions of the Union and on its 
Member States -with one or more third countries or international organisations, 
'in order to achieve, within the framework of the Union's policies, one of the 
objectives referred to in the Treaties' 37 

Articles 220(2) TFEU provide for EU representation at and cooperation with 1.47 

the organs of the United Nations and its specialised agencies, the Organisation for 
Security and Cooperation in Europe (OSCE) and the Organisation for Economic Coop- 
eration and Development (OECD). 

And Article 222 l'FhU provides for the Union and its Member States acting 
'jointly in a spirit of solidarity if a Member State is the object of a terrorist attack 
or the victim of a natural or man-made disaster', such action including the Union 
'mobilis[ing] all the instruments at its disposal, including the military resources 
made available by the Member States'. 

Lastly, Article 6(2) TEU provides that 'the Union shall accede to the European 1.48 
Convention for the Protection of Human Rights and Fundamental Freedoms', 
although it also guardedly states that 'such accession shall not affect the Union's 
competences as defined in the Treaties'.38 

It will readily be seen from the foregoing that the competences of the EU, and so 1.49 
the scope of EU law, are broad indeed -on their face broader than the compe- 
tences which were expressly afforded under the United States Constitution as 
originally drafted to the United States Government and federal institutions.39 
Many matters of common domestic legal practice in the UK -such as health and 
safety, product liability, sex discrimination, employment protection and company 
transfers -all have a European dimension. And increasingly areas such as intel- 
lectual property, criminal law, immigration and asylum, and even civil procedure 
have an EU law element to be taken into account. European Union law is, then, 
not just for the specialists; it is a matter of importance for each and every legal 
practitioner in his or her everyday legal practice. 

37 The general rule is that EU secondary legislation should be interpreted in a manner that is 
consistent with international agreements concluded by the EU: Case C- 341/95 Bettati y Safety Hi -Tech 
Srl [1998] ECR I -4355, para 20. 

38 See also the Declaration on Art 6(2) TEU appended to the Lisbon Treaty which is in the 
following terms: 'The Conference agrees that the Union's accession to the European Convention for 
the Protection of Human Rights and Fundamental Freedoms should be arranged in such a way as to 
preserve the specific features of Union law. In this connection, the Conference notes the existence of a 
regular dialogue between the Court of Justice of the European Union and the European Court of 
Human Rights; such dialogue could be reinforced when the Union accedes to that Convention.' 

39 Though it should be noted that the subsequent broad reading given by the Supreme Court of 
the United States (SCOTUS) to the power given to Congress in Art 1 § 8 of the US Constitution to 
regulate Commerce among foreign Nations and among the several States' has perhaps been read as 

empowering the Federal legislature more than was originally envisaged by those who drafted and 
ratified the US Constitution. 
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THE COMPETENCES OF THE EU 

1.50 In theory, the EU system -like the US federal system40- operates on the basis of 

the principle of enumerated powers 41 Those areas of legal regulation which have 

not been allocated to the EU in the Treaties remain the responsibility of the 

national governments of the Member States (the 'principle of conferral'42). Fur- 

ther, the use of those powers or competences duly conferred upon the EU is said 

by Article 5(1) TEU to be 'governed by the principles of subsidiarity and 

proportionality'. Article 5(3) TEU provides that 

under the principle of subsidiarity, in areas which do not fall within its exclusive 

competence, the Union shall act only if and in so far as the objectives of the proposed 

action cannot be sufficiently achieved by the Member States, either at central level or at 

regional and local level, but can rather, by reason of the scale or effects of the proposed 

action, be better achieved at Union level. 

And Article 5(4) TEU states that 

under the principle of proportionality, the content and form of Union action shall not 

exceed what is necessary to achieve the objectives of the Treaty. 

1.51 It should be noted, though, that-perhaps from a fear among certain Member 

States as to its definitively federalist implications -none of the European Treaties 

lists definitively those areas, if any, where Member States have exclusive compe- 

tence, that is to say areas in which Union action would be invalid.43 Article 4(2) 

to be intended to go some way towards this goal but it is rather 

weakly worded, stating only that: 

The Union shall respect the equality of Member States before the Treaties as well as their 

national identities, inherent in their fundamental structures, political and constitutional, 
inclusive of regional and local self -government. It shall respect their essential State 

functions, including ensuring the territorial integrity of the State, maintaining law and 

4° The Tenth Amendment to the US Constitution provides: 'The powers not delegated to the 

United States, nor prohibited by it to the States, are reserved to the States respectively, or to the 

people.' 
41 Art 4(1) TEU states that 'competences not conferred upon the Union in the Treaties remain with 

the Member States'. See too the remarks of Laws LI in his (dissenting) opinion in R v Secretary of State 

for Health, ex p Imperial Tobacco [2002] 2 QB 161 at para 117: '[T]he European Union posses no general 

competence to legislate, however benignly, for the conduct of the public or private affairs of the 

Member States. Its competence is limited; ... in any given field it has to be found in positive law 

contained in the Treaty provisions. ... The Community legal order is gravely offended by the making 

of legislation which is not authorised by its asserted parent in the Treaty, not least because the power to 

make subordinate law in many cases determines the procedures to be adopted: such as for example 

the requirement of unanimity among the Member States as opposed to a qualified majority vote. If in 

such a context the rules to vires are not strictly kept, the rule of law is very seriously undermined. But 

where, as here, a measure for which there is no vires anywhere in the Treaty is introduced under the 

colour of a Treaty article which cannot possibly justify it, the damage to the rule of law is all the 

greater.' 
42 Article 5(2) TEU states that 'under the principle of conferral, the Union shall act only within the 

limits of the competences conferred upon it by the Member States in the Treaties to attain the 

objectives set out therein'. 
43 See K Lenaerts, 'Constitutionalism and the many faces of federalism' (1990) 38 American Journal 

of Comparative Law 205 at 220:'[T]here is simply no nucleus of sovereignty that Member States can 

invoke, as such, against the Community.' 
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order and safeguarding national security. In particular, national security remains the 
sole responsibility of each Member State. 

In areas of shared competence the Court of Justice has developed the idea of the 1.52 
pre -emption of Member States' powers by action on the part of the EU institu- 
tions.44 And where the EU has produced EU -wide legislation which forms a 
'complete system' of regulation, the Court- of Justice has held that the Member 
States 'no longer have competence in that field unless Community law expressly 
provides otherwise' 45 These areas of exclusive EU competence have been said by 
the Court of Justice to include a common commercial policy,46 the conservation of 
fisheries, the common organisation of agricultural markets and the general rules 
on competition.47 The areas of exclusive and shared competence are now 
expressly enumerated in Articles 2 to 4 TFEU, and the Court of Justice's jurispru- 
dence of 'creeping pre -emption' has effectively been confirmed and adopted in 
the terms of Article 2(2) TFEU, albeit that once again a certain line in the sand 
appears to have been drawn by Member States in the following provisions of 
Article 2(5) TFEU: 

5. In certain areas and under the conditions laid down in the Treaties, the Union shall 
have competence to carry out actions to support, coordinate or supplement the 
actions of the Member States, without thereby superseding their competence in 
these areas. 

Legally binding acts of the Union adopted on the basis of the provisions of the Treaties 
relating to these areas shall not entail harmonisation of Member States' laws or 
regulations. 

EU LAW AND PUBLIC INTERNATIONAL LAW 

The European Communities (and subsequently the European Union) were estab- 1.53 
fished by means of international agreements between sovereign States which 
were binding in international law. As such, the EU's origins were unremarkable. 
It took its place in the framework of public international law beside the United 
Nations, NATO, the Arab League, the Organisation of African Unity, the Council 

94 In Case 22/70 European Commission y Council of the European Communities [1971] ECR 263 at 
266- 67:'[E]ach time the Community, with a view to implementing a common policy envisaged by the 
Treaty, adopts provisions laying down common rules, whatever form these may take, the Member 
States no longer have the rights, acting individually or even collectively, to undertake obligations with 
third countries which affect those rules.... [T]o the extent to which Community rules are promul- 
gated for the attainment of the objectives of the Treaty, the Member States cannot, outside the 
framework of the Community institutions, assume obligations which might affect those rules or alter 
their scope.' 

45 Case 16/83 Karl Prantl [1984] ECR 1299. 
46 In Case 41/76 Donckerwolke y Procureur de la République [1976] ECR 1921, the Court of Justice 

stated: '[L]imitations may only be placed on the free movement within the Community of goods 
enjoying the right to free circulation by virtue of measures of commercial policy adopted by the 
importing State in accordance with the Treaty. As full responsibility in the matter of commercial policy 
was transferred to the Community by means of Article 113(1) [now Article 207 TFEU] measures of 
commercial policy of a national character are only permissible ... by virtue of a special authorisation 
by the Community.' 

47 See Communication of the Commission to the Council and the European Parliament, 'The 
principle of subsidiarity', Com Doc SEC(92)1990, 27 October 1992, at 5 -7. 
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of Europe and countless other international legal structures set up by agreement 
between States in the post -World War II period. At the same time, the EU as an 

international organisation is special in many respects. The foundation Treaties 

have given birth to a distinct regional supra -national legal system, with its own 

legislation and legislative procedures, its own enforcement mechanisms and 

institutions, and its own court structure and its own sanctions for breach. Yet two 

aspects in particular take EU law beyond the constructs of classical public 

international law: its effectiveness; and its impact upon the individual in creating 

directly effective and enforceable individual rights 4ß 

1.54 The Court of Justice has stated that EU legislation must, so far as possible, be 

interpreted in a manner that is consistent with international law, in particular 
where its provisions are intended specifically to give effect to an international 
agreement concluded by the EU.49 But in Kadi and another y Council and 

Commission -a judgment which concerned a challenge to the validity of EU 

measures aimed at combating international terrorism by the application of 'smart 

sanctions' against individual legal and natural persons alleged to have financial 

links with Al -Qaeda -the Grand Chamber of the Court of Justice overturned a 

decision of the Court of First Instance which upheld the validity of Regulation No 

881/2002 by which the Council had implemented UNSC Resolution 1390(2000) 

imposing economic sanctions on non -State actors. In overturning the judgment at 

first instance, the Grand Chamber set out its view of the place of EU law within 
the hierarchy of international legal norms, and robustly reasserted the principle of 

the autonomy and primacy of the EU legal order, even over and the 

international law obligations of the Member States of the United Nations, under 

the Charter of the United Nations. In holding that the primacy of the UN Charter 

takes place only in the sphere of international law and does not take precedence 
over the general principles of EU law of which fundamental rights form part, the 

Grand Chamber observed as follows: 

326.... [T]he Community judicature must, in accordance with the powers conferred on 

it by the EC Treaty, ensure the review, in principle the full review, of the lawfulness of all 

Community acts in the light of the fundamental rights forming an integral part of the 

general principles of Community law, including review of Community measures which, 

48 In Papoulakos y Greece, App 24960/94 (First Chamber EComHR, 11 January 1995), the European 
Commission of Human Rights accepted that EU directly- effective rights may constitute 'civil rights' 

for the purposes of Art 6(1) of the European Convention on Human Rights (ECHR). Compare, 
however, Adams and Benn y United Kingdom Apps 28979/95, 30343/96 (Plenary Chamber EComHR,13 
January 1997), (1997) 23 EHRR CD 160: '[T]he applicant's claim is based on a provision of a treaty 

which provides in general terms for freedom of movement of citizens of the European Union within 

the territory of Member States. While it appears subject to argument in the English courts as to 

whether this provision is declaratory or confers directly applicable rights in domestic law, the 

Commission in any event is of the opinion that any right involved is of a public law nature, having 
regard to the origin and general nature of the provision, which lacks the personal, economic or 

individual aspects which are characteristic to the private law sphere (see eg Schouten and Meldrum V 

Netherlands (1995) 19 EHRR 432 paragraphs 52 -60). Consequently, the matter falls outside the scope of 

the concept of "civil rights and obligations ".' 
49 See, among others: Case C- 341/95 Bettati [1998] ECR I -4355, para 20; and Case C- 306/05 

Sociedad General de Autores y Editores de España (SGAE) [2006] ECR I- 11519, para 35. 
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like the contested regulation, are designed to give effect to the resolutions adopted by 
the Security Council under Chapter VII of the Charter of the United Nations. 

327. The Court of First Instance erred in law, therefore, when it held, in paragraphs 212 
to 231 of Kadi and 263 to 282 of Yusuf and Al Barakaat, that it followed from the principles 
governing the relationship between the international legal order under the United 
Nations and the Community legal order that the contested regulation, since it is 
designed to give effect to a resolution adopted by the Security Council under Chapter 
VII of the Charter of the United Nations affording no latitude in that respect, must enjoy 
immunity from jurisdiction so far as concerns its internal lawfulness save with regard to 
its compatibility with the norms of jus cogens so 

When the issues raised in Kadi effectively came back for decision before the 1.55 
General Court in 2010, the General Court noted that 

the Security Council has still not deemed it appropriate to establish an independent and 
impartial body responsible for hearing and determining, as regards matters of law and 
fact, actions against individual decisions taken by the Sanctions Committee. 

The General Court further noted (at paragraph 115) that 

certain doubts ... have been voiced in legal circles as to whether the judgment of the 
Court of Justice in Kadi is wholly consistent with, on the one hand, international law 
and, more particularly, Articles 25 and 103 of the Charter of the United Nations and, on 
the other hand, the EC and EU Treaties ... 

and went so far as to acknowledge (at paragraph 121) that 'those criticisms are 
not entirely without foundation'. However, the General Court did not consider 
that it was its place to depart from a decision of the Grand Chamber of the Court 
of Justice, which it summarised as follows: 

50 Joined Cases C- 402/05 P & C- 415/05 P Kadi & Al Barakaat International Foundation y Council and 
Commission [2008] ECR I -6351 at paras 326 -27. The parallel case within a purely UK constitutional 
context is Ahmed and others v HM Treasury [2010] 2 WLR 378 (UKSC) per Lord Phillips of Worth 
Matravers PSC, at paras 85,153-54 and 157: '... At issue is the extent to which Parliament has, by the 
United Nations Act 1946, delegated to the executive the power to legislate. Resolution of this issue 
depends upon the approach properly to be adopted by the court in interpreting legislation which may 
affect fundamental rights at common law or under the European Convention for the Protection of 
Human Rights and Fundamental Freedoms. ... Reference to Hansard demonstrates the enthusiasm in 
1946 of all sections of both Houses for the new United Nations and the Security Council, of which the 
United Kingdom was a permanent member. Parliament should not be presumed to have intended that 
the measures covered by section 1 of the 1946 Act would be restricted to measures similar to the 
examples in article 41 of the Charter. ... Different considerations apply, however, to the question of 
whether Parliament would have appreciated the possibility that the Security Council would, under 
article 41, decide on measures that seriously interfered with the rights of individuals in the United 
Kingdom on the ground of the behaviour of those individuals without providing them with a means 
of effective challenge before a court. I conclude that Parliament would not have foreseen this 
possibility, having particular regard to the reference to human rights in the Preamble and article 1(3) 
of the Charter and to the fact that the 1946 Act was passed at a time when the importance of human 
rights was generally recognised, as exemplified two years later by the adoption by the General 
Assembly of the Universal Declaration of Human Rights. This is material, for it makes the principle of 
legality a realistic guide to the presumed intention of Parliament. ... Nobody should conclude that the 
result of these appeals constitutes judicial interference with the will of Parliament. On the contrary it 
upholds the supremacy of Parliament in deciding whether or not measures should be imposed that 
affect the fundamental rights of those in this country.' 
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[W]hile the Court of Justice normally views relations between Community law and 

international law in the light of Article 307 EC [now Article 351 TFEU] (see, in that 

regard, Case C- 124/95 Centro -Com [1997] ECR I -81, paragraphs 56 to 61, in which the 

Court held that Article 234 of the EC Treaty (subsequently, after amendment, Article 307 

EC [and now Article 351 TFEU]) may allow derogations even from primary law -in that 

instance Article 133 EC [now Article 207 TFEU]), it held in Kadi that Article 307 EC does 

not apply when at issue are 

'the principles of liberty, democracy and respect for human rights and fundamental 

freedoms enshrined in Article 6(1) EU as a foundation of the Union' (paragraph 303) 

or, in other words, 

'the principles that form part of the very foundations of the Community legal order, one 

of which is the protection of fundamental rights' (paragraph 304). 

So far as those principles are concerned, the Court of Justice thus seems to have 

regarded the constitutional framework created by the EC Treaty as a wholly autono- 

mous legal order, not subject to the higher rules of international law -in this case the 

law deriving from the Charter of the United Nations.51 

The Effectiveness of EU Law 

1.56 Public international law may be constituted by the custom and practice of 

States such as to create legal norms which may bind State and non -State 

parties. International legal obligations may also be constituted by bilateral or 

multilateral agreements or treaties among States which, in general, bind State 

parties only. There exists a customary internal norm requiring State parties 

to a Treaty to conform their domestic laws to their external obligations 52 

Customary international law is incorporated automatically into the domestic 

law of the legal systems of the United Kingdom53 -and indeed into EU 

51 Case T -85/09 Kadi v Commission, 30 September, [2010] ECR II-nyr at para 119. See also para 121: 

'The General Court acknowledges that those criticisms [of the Court of Justice decision in Kadi and 

Yusuf and Al Barakaat] are not entirely without foundation. However, with regard to their relevance, it 

takes the view that, in circumstances such as those of the present case -which concerns a measure 

adopted by the Commission to replace an earlier measure annulled by the Court of Justice in an 

appeal against the judgment of this Court dismissing an action for annulment of the earlier 

measure -the appellate principle itself and the hierarchical judicial structure which is its corollary 

generally advise against the General Court revisiting points of law which have been decided by the 

Court of Justice. That is a fortiori the case when, as here, the Court of Justice was sitting in Grand 

Chamber formation and clearly intended to deliver a judgment establishing certain principles. 
Accordingly, if an answer is to be given to the questions raised by the institutions, Member States and 

interested legal quarters following the judgment of the Court of Justice in Kadi, it is for the Court of Justice itself 

to provide that answer in the context of future cases before it.' (emphasis added) 
52 See the 1925 Advisory Opinion of the Permanent Court of International Justice on The 

Exchange of Greek and Turkish Populations', PCIJ Reports Series B No 10 at 20: '[There exists] a 

principle which is self- evident according to which a State which has contracted valid international 
obligations is bound to make in its legislation such modifications as may be necessary to ensure the 

fulfillment of the obligations undertaken.' 
an See Trendtex v Central Bank of Nigeria [1977] QB 529 per Denning MR at 553B -554H. The position 

in Scotland is considered in Lord Advocate's Reference (No 1 of 2000) re nuclear weapons, 2001 JC 143 

(HCJ). In R v Margaret Jones and others [2007] 1 AC 136, the House of Lords held, however, that there 

was no automatic assimilation of crimes recognised and defined under customary international law 

into domestic English criminal law. More specifically, their Lordships held that there needed to be 
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law -and there is a duty on the courts 'so far as possible to keep in step with 
the settled practice of other nations'.55 Under the UK constitution -at least as 
currently understood and interpreted -rules contained in treaties, however, 
have generally to be specifically incorporated by an Act of the Parliament at 
Westminster.56 

Once a norm has become incorporated into customary international law, it will 1.57 
not cease to be a binding norm simply because it has been breached or repudiated 
by a State or an international legal actor.57 For the customary norm to cease to be 
regarded as a binding legal obligation under international law there has to grow 
up a contrary custom or international practice accepted within (or acquiesced in 
by) the rest of the international legal community that the action in breach of 
custom is not to be regarded as illega1.58 

The problem with public international law as a normative system, however, is 1.58 
that it has limited effective enforcement mechanisms, and international legal rules 
may be flouted by States with relative impunity. The judgments of the Interna- 
tional Court of Justice at The Hague have been ignored and its jurisdiction 

express Parliamentary authority before it was possible to treat the customary international law crime 
of aggression as a domestic crime in English law. 

The Court of Justice has stated that the EU's powers must be exercised in observance of 
international law, including provisions of international agreements in so far as they codify customary 
rules of general international law. See, to this effect: Case C- 286/90 Poulsen and Diva Navigation [1992] 
ECR I -6019, paras 9 and 10; Case C- 405/92 Mondiet [1993] ECR I -6133, paras 13 to 15; and Case 
C- 162 /96 Racke [1998] ECR I -3655, para 45. 

55 Standard Chartered Bank v International Tin Council [1987] 1 WLR 641 per Bingham J at 648. 
56 See Lord Hoffmann in R v Lyons [2003] 1 AC 976 at 992, paras 27 -28: '... [I]t is firmly established 

that international treaties do not form part of English law and that English courts have no jurisdiction 
to interpret or apply them: the International Tin Council case [1990] 2 AC 418. Parliament may pass a 
law which mirrors the terms of the treaty and in that sense incorporates the treaty into English law. 
But even then, the metaphor of incorporation may be misleading. It is not the treaty but the statute 
which forms part of English law. And English courts will not (unless the statute expressly so provides) 
be bound to give effect to interpretations of the treaty by an international court, even though the 
United Kingdom is bound by international law to do so. Of course there is a strong presumption in 
favour of interpreting English law (whether common law or statute) in a way which does not place the 
United Kingdom in breach of an international obligation. As Lord Goff of Chieveley said in [1990] 1 
AC 109, 283: "I conceive it to be my duty, when I am free to do so, to interpret the law in accordance 
with the obligations of the Crown under [the Convention]." ... But for present purposes the important 
words are "when I am free to do so ". The sovereign legislator in the United Kingdom is Parliament. If 
Parliament has plainly laid down the law, it is the duty of the courts to apply it, whether that would 
involve the Crown in breach of an international treaty or not.' 

57 As the Third Restatement of the Foreign Relations Law of the US (1987) observes at vol I, para 102, 
Comment at 26: '[I]n principle, a State that indicates its dissent from a practice while the law is still in 
the process of development is not bound by that rule even after it matures. Historically such dissent and 
consequent exemption from a principle that became general customary law is rare.' (emphasis added) 

58 ICJ judgment in Nicaragua v US (Merits) [1986] ICI Rep 14 at para 208: 'The significance for the 
Court of cases of State conduct prima facie inconsistent with the principle of non -intervention [in 
another State's internal affairs] lies in the nature of the ground offered as justification. Reliance by a 
State on a novel right or any unprecedented exception to the principle might, if shared in principle by 
other States, tend toward the modification of customary international law. In fact, however, the Court 
finds that States have not justified their conduct by reference to a new right of intervention or to a new 
exception in principle to its prohibition. The United States authorities have on some occasions clearly 
stated their ground for intervening in the affairs of a foreign State connected with, for example, the 
domestic policies of that country, its ideology, the level of armaments, or the direction of its foreign 
policy. But these were statements of international policy, and not an assertion of rules of existing 
international law.' 
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repudiated by powerful States unwilling to accept adverse rulings on their 

conduct. The response to breaches of public international law may at times be 

limited to public condemnation rather than the imposition and enforcement of 

true and effective sanctions. 

1.59 By contrast, EU law seems to be treated by those States subject to it as being 

normatively strong.59 There appears to have grown up a general 'habit of 

obedience' to EU law on the part of Member States, recognising its normative 
binding force as law rather than following its norms from considerations and 

calculation of political expediency and immediate national self -interest. Thus, 

directives from the Commission or Council are, in general, duly implemented by 

the Member States. The jurisdiction of the CJEU is respected and its judgments 
obeyed by the Member States. Under Article 260 TFEU the CJEU has the power to 

impose financial penalties against a Member State for its failure to fulfil an 

obligation incumbent upon it under the Treaties.60 Further, Article 7 TEU allows 

the Council to suspend the voting and other rights of a Member State which has 

been found to be in serious and persistent breach of the liberal democratic and 

human rights principles set out in Article 2 TEU. Thus the binding nature of EU 

law is ensured not simply by political pressure, but also by specific legal sanction, 

1.60 A central concern of the Court of Justice has been to strengthen the effectiveness 
of EU law in practice by emphasising the binding nature of EU law on both 

Member States and private individuals. In consequence, the Court itself stresses 

the distinctiveness of the EU legal order from other systems of public interna- 
tional law.61 Thus, while in general public international law the default of one 

party in carrying out his obligations can have the effect of suspending the 

reciprocal obligations of the other party,62 the Court of Justice has rejected the 

contention that obligations under EU law may be contingent on reciprocal 

performance by some other party.63 Instead, the Court of Justice has held that a 

Member State's obligations under EU law exist and are enforceable, notwith- 
standing the alleged failures even of the Commission to carry out its duties to 

Member States64 or the alleged failure by one Member State to carry out its 

obligations in relation to another Member State.65 Further, Member States have a 

duty to take all necessary and appropriate measures to ensure that the principles 
of EU law are duly respected within their territory even against the actions of 

59 For an account of this development from the point of view of a political scientist, see K Alter, 

Establishing the Supremacy of European Law: the making of an international rule of law in Europe (Oxford, 

Oxford University Press, 2001). 
69 See, eg, Case 387/97 Commission y Greece [2000] ECR I -5047, in which this power to impose a 

financial penalty on a Member State for its non -compliance with the requirements of EU law was first 

used. 
61 See Case 6/64 Costa y ENEL [1964] ECR 585 at 593. 
62 See Art 60 of the Vienna Convention on the Law of Treaties for the conditions of applicability of 

this principle in public international law. 
63 It is settled case law that implementation of the obligations imposed on Member States by the 

Treaty or secondary legislation cannot be made subject to a condition of reciprocity: see Case C- 405/01 

Colegio de. Oficiales de la Marina Mercante Española [2003] ECR I- 10391, para 61. 
64 Joined Cases 90 and 91/63 Commission y Luxembourg and Belgium [1964] ECR 625. 
65 Case 232/78 Commission y France [1979]. ECR 2729 on France's banning of imports of mutton and 

lamb. 
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their own citizens; where they, for example, seek to disrupt the free movement of 
goods from other Member States: apprehension of internal difficulties does not 
justify a failure by a Member State to apply EU law correctly.66 

A Member State may not plead internal situations, such as constitutional difficul- 1.61 
ties of implementation which emerge at the stage of putting an EU measure into 
effect 67 or difficulties relating to opposition on the part of certain individuals, in 
order to justify a failure to comply with obligations and time- limits laid down by 
EU law.68 Neither can the presence of criminal activity, or of persons operating 'on 
the fringes of the law', justify the failure by a Member State to fulfil its obligations 
under EU law.69 And the simple non -performance of contractual obligations by 
third -party undertakings entrusted with a task by the Member States will not, for 
the purposes of justifying non -performance by the States of an EU law obligation, 
be regarded as force majeure, which requires instead that the non -performance of 
the act in question is attributable to: 

a) abnormal and unforeseeable circumstances; 
b) beyond the control of the party claiming force majeure; and 
c) the consequences of which could not have been avoided despite the exercise 

of all due diligence 70 

EU law is not, then, a matter of contingent or theoretical obligations. It is 1.62 
an overarching legal order binding on and enforced against the Member States. 
Membership of the EU may be likened to a form of international citizenship 
for nations. Just as the citizen cannot select obligations once citizenship has 
been accepted, so Member States may not reject Treaty obligations which prove 
uncongenial.71 The EU Treaties have been concluded for an unlimited 

66 See Case 265/95 Commission y France [1997] ECR I -6959 in relation to the failure by the French 
Government to prevent its protesting farmers from carrying out systematic acts of vandalism and 
intimidation in relation to imported agricultural goods in an effort to discourage trade in these 
products. 

67 See Case C- 433/02 Commission y Belgium [2003] ECR I -12191 at paras 21 -22: ' ... According to 
settled case -law, a Member State cannot justify its failure to perform its obligations under Community 
law by relying on the fact that other Member States are also in breach of their obligations (see Case 
C- 173/99 BECTU [2001] ECR I -4881, paragraph 56). ... Finally, with respect to the difficulties 
encountered by the federal authorities in convincing the federated entities to accept that an obligation 
to pay a remuneration for public lending should be imposed on the establishments falling within the 
scope of Article 1(3) of the Directive, it is settled case -law that a Member State cannot rely on 
provisions, practices or circumstances in its internal legal order to justify failure to comply with 
obligations and time -limits laid down by a directive (see Case C- 419/01 Commission y Spain [2003] 
ECR I -4947, paragraph 22).' 

68 See, eg, Case C -45/91 Commission y Greece [1992] ECR I -2509, paras 20 and 21; and Case 
C- 121/07 Commission y France [2008] ECR I -9159, para 72. 

69 See to this effect Case C- 263/05 Commission v Italy [2007] ECR I- 11745, para 51 and Case 
C- 297/08 

Commission y Italy, 4 March, [2010] ECR I -nyr at para 84. 
70 See Case 296/86 McNicholl and Others [1988] ECR 1491, para 11. 
71 In Case C- 124/95 R (Centro -Coni) y HM Treasury and Bank of England [1997] ECR I -114, the Court 

of Justice by way of exception and under reference to Art 351 TFEU allowed for the possibility of 
Member States derogating from their obligations under EU law (in case, the common commercial 
policy envisaged under Art 207 TFEU), 'if necessary to ensure that the Member State concerned 
performs its obligations towards non -Member countries under an agreement concluded prior to the 
entry into force of the Treaty or prior to accession by that Member State.' Cf, however, with Joined 
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period 72 Indeed, until the insertion of a new Article 50 TEU by the 2007 Lisbon 

Treaty, the Treaties contained no provisions for the secession or unilateral with- 

drawal of Member States from the EU. Before that, a State or part thereof might 

leave the EU but not by unilateral act, only after negotiation and agreement; thus, 

in 1985, Greenland left the EU after formal amendment of the Treaty. Article 50(3) 

EU now provides that the Treaties shall cease to apply to a Member State from the 

date of entry into force of any withdrawal agreement; or failing which, two years 

from the date of notification of withdrawal has formally been given by the 

Member State to the European Council.73 

EU Law and the Individual 

1.63 Little mention was made in the EU Treaties as originally drafted of any rights or 

duties conferred by EU law upon private individuals. This is unsurprising since, 

except in the case of provisions concerning piracy and other crimes under 
international law,74 the law of treaties classically (at least in 300 -year period from 

the conclusion of the Peace Treaties of Westphalia of 1648 and the end of the 

Second World War) concerned only the direct relations between sovereign 
States.75 Private individuals were not, in general, regarded as being capable of 

being subjects of international law.76 Individuals' rights and obligations were, 

instead, matters for the internal domestic law of States. 

Cases C- 402/05 P & C- 415/05 P Kadi & Al Barakaat International Foundation v Council and Commission 

[2008] ECR I -6351 at paras 326-27 and Case T -85/09 Kadi v Commission, 30 September, [2010] ECR 

II-nyr at para 119. 

72 See Art 53 TEU. 
73 See H Hofmeister, "'Should I stay or should I go ?" A critical analysis of the right to withdraw 

from the EU' (2010) 16 European Law Journal 583 -603. 
74 Principles I and II of the Nuremberg Principles (set out in (1950) H Yearbook of the International 

Law Commission 195) now affirms the existence of legal responsibilities even on private individuals 
who are not directly part of the official State apparatus, as follows: 

'(I) Any person who commits or is an accomplice in the commission of an act which constitutes a 

crime under international law is responsible therefor and liable to punishment. 
(II) The fact that domestic law does not impose a penalty for an act which constitutes a crime 

under international law does not free the person who committed the act from responsibility under 

international law.' 
Nuremberg Principle VI includes among its definition of crimes under international law 'crimes 

against peace', which is said to involve the 'planning, preparation or waging of ... a war in violation of 

international treaties agreements or assurances' and includes 'participation in a common plan or 

conspiracy for the accomplishment of any of the[se] acts'. And Nuremberg Principle VII provides that 

'complicity in the commission of a crime against peace ... as set forth in Principle VI is a crime under 

international law'. The Westminster Parliament was advised in 1963 by the then Lord Chancellor that 

the United Kingdom took the view that the Nuremberg Principles, as formulated by the International 
Law Commission, were 'generally accepted among States and have the status of customary interna- 

tional law' (see Hansard HL, vol 253, col 831, 2 December 1963). 
75 Leo Gross, 'The Peace of Westphalia, 1648 -1948' (1948) 42 The American Journal of International 

Law 20. See also S Beaulac, 'The Westphalian Legal Orthodoxy -Myth or Reality?' (2000) 2 Journal of 

the History of International Law 148. 
76 The Special Rapporteur of the International Law Commission charged by the United Nations in 

1950 with the task of reformulating the Principles applied by the Nuremberg Tribunal noted (in (1950) 

II Yearbook of the International Law Commission 192 at paras (2) and (3)): '(2) The general principle of law 

underlying [Nuremberg] Principle I is that international law may impose duties on the individual without 
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However, the foundation Treaties for the present EU did, from the outset, provide 1.64 
for secondary legislation to be made by EU institutions. Article 288 TFEU now 
provides that 'to exercise the Union's competences, the institutions shall adopt 
regulations, directives, recommendations and opinions'. Of these different kinds 
of secondary provisions, directives are addressed only to Member States, but 
regulations are said to be binding and directly applicable in all Member States, 
and individual decisions were to be binding upon those to whom they were 
addressed. In addition, Article 263 TFEU specifically provides that any natural or 
legal person may institute proceedings before the CJEU seeking to review the 
legality of any EU act which is addressed to him or which is of 'direct and 
individual concern' to him, as well as any 'regulatory act" which is of direct 
concern to him or her and does not entail implementing measures'. And Article 
265(3) TFEU also allows any natural or legal person to complain to the CJEU that 
a Union institution has failed to address to that person any act other than a 
recommendation or an opinion. It was therefore a basic assumption from the 
outset that EU law would not be confined to creating international obligations on 
the Member States but would also have some relevance for the individual. 

Nevertheless, the Union Treaties as originally drafted did not, in terms, apply 1.65 
directly or generally to private citizens in their relations to Member States. Failure 
by a Member State properly to fulfil an obligation laid on it by the Treaty laid that 
State open to legal action brought only by the Commission or by another Member 
State before the Court of Justice.' There was and is no provision in the Treaties 
for private parties to challenge Member State's actions in relation to the latter's 
(non -)conformity with the requirements of the Treaties. There was and is no 
provision within the Treaties that Articles of the Treaties themselves -or indeed 
unwritten general principles of law -might confer rights and duties on individuals 
which national courts might be obliged to protect and enforce. All of these 
perceived 'shortcomings' in the Treaties have, however, been 'remedied' by 
decisions of the judges of the Court of Justice in a series of cases brought before 

any interpretation of domestic law directly, a conception which in theory is considered as involving the 
"international personality" of individuals. The findings of the Court are very definite on the question 
of whether rules of international law may apply to individuals. "That international law imposes 
duties and liabilities upon individuals as well as upon States ", says the Court, "has long been 
recognised." (Trials of War Criminals before the Nuremberg Military Tribunals (Washington DC: US 
Government Printing Office, 1951) III at 52) And elsewhere: "Crimes against international law are 
committed by men, not by abstract entities, and only by punishing individuals who commit such 
crimes can the provisions of international law be enforced." (Trials of War Criminals before the 
Nuremberg Military Tribunals (Washington DC: US Government Printing Office, 1951) III at 53) ... (3) 
[Nuremberg] principle [II] that a person committing an international crime is responsible therefor and 
liable to punishment under international law, independently of the attitude of domestic law, implies 
what is commonly called the "supremacy" of international law over domestic law. It is accordingly 
considered that international law can bind individuals even if domestic law does not direct them to observe the 
rules of international law. (It is in this sense that the term "supremacy" is used here). Characteristic of 
the above inference is the following passage of the Court's findings: "... The very essence of the 
Charter is that individuals have international law duties which transcend the national obligations 
imposed by the individual State (Trials of War Criminals before the Nuremberg Military Tribunals 
(Washington DC: US Government Printing Office, 1951) III at 53). "' (emphasis added) 

77 See Arts 258 and 259 TFEU. 
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the CJEU, and the Member States would appear subsequently to have acquiesced 
in these judge -led developments.78 

1.66 Thus, in Van Gend en Loos, the Court of Justice stated that EU law could not only 

impose obligations on individuals independently of Member States' legislation, 
but could also directly confer rights upon them, both expressly and by implica- 

tion.79 This affirmation by the Court that individuals might be bearers of rights 

and obligations under the EU legal order was confirmed by the Member States' 

introduction, after the Maastricht Treaty, of the principle of EU citizenship now 

contained in Articles 20 to 24 TFEU. Article 9 TEU provides that every person 
holding the nationality of a Member State shall be a citizen of the European 
Union.80 To be a citizen of the Union means that one enjoys the rights conferred 
by and is subject to the duties imposed on individuals by the Treaties.81 European 
Union citizenship is said by the CJEU to be 'intended to be the fundamental 
status of nationals of the Member States',82 and Member States must, when 

exercising their powers in the sphere of nationality, have due regard to European 
Union law.83 In Zambrano o Office national de l'emploi (ONEm) the Grand Chamber 
of the CJEU observed: 

78 Eg, Protocol (No 2) on the application of the principles of subsidiarity and proportionality, 
annexed by the Lisbon Treaty to the l'fEU, provides (in Art 8) that: 'The Court of Justice of the 

European Union shall have jurisdiction in actions on grounds of infringement of the principle of 

subsidiarity by a legislative act, brought in accordance with the rules laid down in Article 263 of the 

Treaty on the Functioning of the European Union by Member States, or notified by them in accordance 
with their legal order on behalf of their national Parliament or a chamber thereof.' 

79 Case 26/62 Van Gend en Loos v Nederlandse Administratie der Belastingen [1963] ECR 1 at 12: 'The 

objective of the EEC Treaty, which is to establish a Common Market, the functioning of which is of 

direct concern to interested parties in the Community, implies that this Treaty is more than an 

agreement which merely creates mutual obligations between contracting States. ... [T]he Community 
constitutes a new legal order of international law for the benefit of which States have limited their 

sovereign rights, albeit within limited fields, and the subjects of which comprise not only Member 
States but also their nationals. Independently of the legislation of Member States, Community law 

therefore not only imposes obligations on individuals, but is also intended to confer upon them rights 

which become part of their legal heritage. These rights arise not only where they are expressly granted 
by the Treaty, but also by reason of obligations which the Treaty imposes in a clearly defined way 

upon individuals as well as upon Member States and upon the institutions of the Community.' 
80 Compare with the terms of the 14th Amendment to the US Constitution of 1868, § 1: 'All 

persons born or naturalised in the United States and subject to the jurisdiction thereof are citizens of 

the United States and of the State wherein they reside. No State shall make or enforce any laws which 

shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive 
any person of life, liberty or property without due process of law; nor deny to any person within its 

jurisdiction the equal protection of the laws.' 
81 As the Grand Chamber of the Court of Justice observed in Cases C- 76/05, C- 318/05 Schwarz and 

another y Finanzamt Bergisch Gladbach; European Commission y Germany [2007] ECR I -6849: 'The status of 

citizen of the Union is destined to be the fundamental status of nationals of the Member States, 

enabling those among such nationals who find themselves in the same situation to enjoy the same 

treatment in law within the area of application ratione materiae of the EC Treaty irrespective of their 

nationality, subject to such exceptions as are expressly provided for in that regard.' 
82 See, among others: Case C- 184/99 Grzelczyk [2001] ECR I -6193, para 31; Case C- 413/99 Baumbast 

and R [2002] ECR I -7091, para 82; and Case C- 135/08 Janko Rottmann v Bavaria, 2 March, [2010] ECR 

I -nyr at para 43. 
s3 See, among others: Case C- 369/90 Micheletti and Others [1992] ECR I -4239, para 10; Case 

C- 179/98 Mesbah [1999] ECR I -7955, para 29; Case C- 192 /99 Kaur [2001] ECR 1 -1237, para 19; and Case 

C- 200/02 Zhu and Chen [2004] ECR I -9925, para 37. 
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Article 20 TFEU precludes national measures which have the effect of depriving citizens of 
the Union of the genuine enjoyment of the substance of the rights conferred by virtue of 
their status as citizens of the Union.84 

In creating rights and obligations for individuals, EU law is operating in precisely 1.67 
the same territory and juristic sphere as the domestic legal systems of the Member 
States. And, in the words of the Grand Chamber of the Court of Justice: 

37. It is to be noted at the outset that, according to settled case law, the principle of 
effective judicial protection is a general principle of Community law stemming 
from the constitutional traditions common to the Member States, which has been 
enshrined in Arts 6 and 13 of the European Convention for the Protection of 
Human Rights and Fundamental Freedoms and which has also been reaffirmed by 
Art 47 of the Charter of fundamental rights of the European Union, proclaimed on 
December 7, 2000 in Nice 85 

38. Under the principle of cooperation laid down in Art 10 EC, it is for the Member 
States to ensure judicial protection of an individual's rights under Community 
law.S6 

The question necessarily arises as to how these different legal orders interrelate 
with one another. 

EU LAW AND THE NATIONAL LEGAL ORDER 

Conflict between EU law and national law is inevitable. Across the whole range of 1.68 
EU legal regulation individuals find that their rights or duties under national law 
are less than wholly consistent with the rights and duties laid down by EU law. 
There was and is no provision in the Treaties to the effect that rights and duties 
under EU law prevail over national laws in the courts of Member States. Accord- 
ing to the Court of Justice, the solution to such conflict is clear -EU law takes 
precedence over national law in all situations. 

The Court of Justice stated in Costa v ENEL S7 that membership of the EU entailed 1.69 
a permanent limitation of the sovereign rights of the Member States to the extent 
that national laws passed after entry into the EU could not be given effect to if 
and in so far as contrary to EU law.88 Later, the Court affirmed the supremacy of 
EU law over the provisions of national constitutions, even those relating to the 
protection of fundamental rights or to the internal constitutional structure of the 

84 Case C -34/09 Zambrano y Office national de l'emploi (ONEm) 8 March [2011] ECR I -nyr, para 42. 
85 [2000] OJ C- 364/1. 
86 Case C- 432/05 Unibet (London) Ltd and Another y Justitiekanslern [2007] ECR I -2271 at paras 

37 -38. 

87 Case 6/64 Costa y ENEL [1964] ECR 585 at 593 -94. 
88 Compare with Art VI of the US Constitution, which states that 'This Constitution, and the laws 

of the United States which shall be made in pursuance thereof, and all Treaties made, or which shall be 
made, under the authority of the United States shall be the supreme law of the Land; and the judges in 
every State shall be bound thereby, anything in the Constitution of Laws of any State to the contrary notwithstanding.' See too Missouri y Holland 252 US 416 (1920). 
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Member State 89 In a 'Declaration concerning primacy', the following extract from 

an Opinion of 22 June 2007 of the Council Legal Service was formally appended 

as an Annex to the Final Act of the post- Lisbon Union Treaties: 

It results from the case -law of the Court of Justice that primacy of EC law is a 

cornerstone principle of Community law. According to the Court, this principle is 

inherent to the specific nature of the European Community. At the time of the first 

judgment of this established case -law (Costa/ENEL,15 July 1964, Case 6/64) there was no 

mention of primacy in the treaty. It is still the case today. The fact that the principle of 

primacy will not be included in the future treaty shall not in any way change the 

existence of the principle and the existing case -law of the Court of Justice. 

1.70 Member States are said to have a duty under EU law to repeal national laws 

which are contrary to EU law 90 Where this has not been done, the Court of Justice 

has repeatedly stressed that it is the duty of national courts to give full effect and 

precedence to EU law in situations of conflict with national law,91 including 

fundamental constitutional norms.92 Since a national law which has the effect of 

denying or restricting an individual's EU law rights cannot be enforced before the 

national courts, it is a good defence to a criminal charge (or a civil action) that the 

domestic legal instrument which forms the basis of the action is itself in breach of 

EU law. 

1.71 In England and Wales this 'Euro -fact' of the 'primacy' of EU law over national 

law was notoriously relied in the course of the early 1990s by large retailers in a 

concerted campaign seeking to render the then existing restrictions on Sunday 

trading unenforceable. The retailers opened in defiance of the Sunday trading 

89 Case 11/70 Internationale Handelsgesellschaft GmbH v Einfuhr and Vorratstelle für Getriede and 

Futtermittel [1970] ECR 1125. 
90 Case 167/73 Commission y France [1974] ECR 359. 
91 See, eg, Case C- 381/89 VASKO [1992] ECR I -2111. 
92 See Case C- 409/06 Winner Wetten GmbH y Bürgermeisterin der Stadt Bergheim, 8 September, [2010] 

ECR I -nyr, where the Grand Chamber reiterated (at paras 54-57, 61): '[D]irectly applicable rules of law 

of the Union which are an immediate source of rights and obligations for all concerned, whether 

Member States or individuals who are parties to legal relationships under Union law, must deploy 

their full effects, in a uniform manner in all Member States, as from their entry into force and 

throughout the duration of their validity (see, to that effect, Simmenthal, paragraphs 14 and 15, and 

Factortame, paragraph 18). ... It is also settled case -law that any national court, hearing a case within 

its jurisdiction, has, as an organ of a Member State, the obligation pursuant to the principle of 

cooperation set out in Article 10 EC, fully to apply the directly applicable law of the Union and to 

protect the rights which the latter confers upon individuals, disapplying any provision of national law 

which may be to the contrary, whether the latter is prior to or subsequent to the rule of law of the 

Union (see to that effect, in particular, Simmenthal, paragraphs 16 and 21, and Factortame, paragraph 
19). ... It follows from the above that any provision of a national legal system and any legislative, 

administrative or judicial practice which might impair the effectiveness of Union law by withholding 
from the national court having jurisdiction to apply such law the power to do everything necessary at 

the moment of its application to set aside national legislative provisions which might prevent directly 

applicable Union rules from having full force and effect are incompatible with the requirements which 

are the very essence of Union law (Simmenthal, paragraph 22, and Factortame, paragraph 20). The 

Court has stated that that would be the case if, in the event of a conflict between a provision of Union 

law and a subsequent national law, the solution of the conflict were to be reserved for an authority 

with a discretion of its own, other than the court called upon to apply Union law, even if such an 

impediment to the full effectiveness of Union law were only temporary (Simmenthal, paragraph 23). 

Rules of national law, even of a constitutional order, cannot be allowed to undermine the unity and 

effectiveness of Union law. ...' 
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restrictions imposed on them by the Shops Act 1950. They then put forward 
defences against any attempt to enforce the national law by court action, by 
relying in court upon considerations of EU law which, they said, gave them á 
right to stay open and trade on a Sunday regardless of what the Shops Act 
provided. It was initially argued by the retailers, defending actions brought 
against them by local authorities seeking to enforce the Sunday trading rules, that 
these national restrictions on Sunday opening constituted a quantitative restric- 
tion on imports from other Member States in the EU and so contravened Article 
30 of the EC Treaty (now Article 34 TFEU).93 When this argument was ultimately 
rejected by the Court of Justice,94 a new 'Euro- defence' was found. The retailers 
then claimed that since the majority of people employed by them on a Sunday in 
retail outlets were women, restrictions on Sunday opening disproportionately 
and adversely affected women's employment, contrary to the EU law prohibition 
on indirect sex discrimination.95 The restrictions on Sunday trading in England 
and Wales were liberalised by the UK Parliament before this new defence had run 
its course. The retailers' extra -Parliamentary campaign for reform was successful. 

DIRECT EFFECT: THE APPLICABILITY OF EU LAW TO THE INDIVIDUAL 

The doctrine of 'direct effect' allows provisions of EU law to be relied upon 1.72 
directly in national courts. European Union law is able to confer rights and 
impose obligations directly upon individuals. National courts have a duty to 
protect those rights and enforce those obligations. Not all provisions of EU law, 
however, have this quality of direct effect. 

The European Treaties and the secondary legislation issued under them deal 1.73 
primarily with obligations between Member States. Some provisions of EU law 
may not be intended to create individual rights. Some provisions may be 
intended to confer rights but do not adequately specify the parties against whom 
these rights may be enforced or the precise content of those rights. The Court of 
Justice has, over the years, developed various criteria to be applied in determin- 
ing whether or not a particular provision is capable of having direct effect. Three 
factors have been particularly important: 
a) The content of the provision must be clear and precise.96 
b) The provision must be self -executing, in the sense that it imposes a specific 

duty, and neither the Member States nor the EU institutions have any 
discretion as to whether or not a particular duty is to be carried out 97 

c) The provision must not contain any conditions or qualifications such as to 

93 See, eg, WH Smith Do -it -All Ltd and Another y Peterborough City Council [1990] 2 CMLR 577; B &Q 
Pic v Shrewsbury and Atcham Borough Council [1990] 3 CMLR 535; Mendip District Council y B &Q plc 
[1991] 1 CMLR 113; Stoke on Trent City Council y B &Q plc [1991] 2 WLR 42; Kirklees Metropolitan Borough 
Council y Wickes Building Supplies Ltd [1991] 3 WLR 985. 

94 Case C- 169/91 Stoke on Trent Borough Council y B &Q plc [1992] ECR I -6635. 
95 Chisholm y Kirklees Metropolitan Borough Council [1993] ICR 826. 
96 Case 6/64 Van Gend en Loos [1964] ECR 585. 
97 Case 28/67 Molkerei -Zentrale Westfalen y Hauptzollamt Paderborn [1968] ECR 143. 
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make the existence of an obligation contingent on some further occurrence or 

external event.98 

1.74 Whether or not a provision of an EU instrument has direct effect depends on the 

application of the relevant part of the instrument to the particular facts at issue. 

Direct effect is not something determined in the abstract as regards the whole of 

an EU instrument. It is not even clear that an EU provision needs to have been 
intended to create specific rights in individuals for it to have direct effect, as the 

direct effect of an EU provision may, in some cases, be relied upon by any person 
with a recognised interest in the outcome of the action.99 

1.75 Whilst it is possible to elucidate some rules of general application, the attribution 
of direct effect and the consequences which arise from it vary according to the 

legislative form of the EU provision at issue. It is necessary, therefore, to consider 
each of these legislative forms in turn. 

Direct Effect and Articles of the Treaties 

1.76 Applying the principle that, to be relied upon in national courts, obligations must 
be clear, precise, unconditional and non -discretionary, the Court of Justice has 

found a substantial number of the provisions of Treaty Articles to be directly 
effective, either separately or read in conjunction with other Articles. These 

include: Article 18 TFEU prohibiting discrimination on grounds of nationalityloo; 
Article 34 TF'F;U prohibiting quantitative restrictions on imports from Member 
States101; Article 36 TFEU prohibiting any arbitrary discrimination or disguised 
restriction in tr.adel82; Article 45 TFEU establishing the free movement of work - 
ers103; Article 49 TFEU on the freedom of establishment for the self- employed104; 
Article 56 TFEU abolishing restrictions on freedom to provide,105 or to receive,'" 
services; Article 101 TFEU outlawing anti- competitive agreements107; Article 102 

TFEU prohibiting abuse of a dominant position in the market- place108; Article 110 

TFEU forbidding any indirect protection of home products by Member States' 

98 Case 57/65 Alfons Lütticke GmbH v Hauptzollamt Saarlouis [1966] ECR 205. See also Case 2/74 
Reyners v Belgium [1974] ECR 631. 

99 Cf Kincardine and Deeside District Council v Forestry Commissioners, 1992 SLT 1185, [1992] 

Environmental Law Reports 151, with Twyford Parish Council v Secretary of State for the Environment 
[1993] Environmental Law Reports 37. Both cases deal with the question of the direct effect of the 

Environmental Impact Assessment Directive 85/337/EEC, [1985] OJ L175/40. 
100 Case 36/74 Walrave and Koch v Association Union Cycliste Internationale [1975] ECR 1405. See also 

Case C -20/92 Hubbard v Hamburger [1993] ECR I -3777. 
101 Case 74/76 Ianelli & Volpi v Paolo Meroni [1977] ECR 577; Case 83/78 Pig Marketing Board y 

Redmond [1978] ECR 2347. 
102 Case 120/78 Rewe -Zentral AG v Bundesmonopolverwaltung für Branntwein ('Cassis de Dijon') [1979] 

ECR 649. See also Case C- 145/88 Torfaen Borough Council y B &Q [1989] ECR 3851. 
103 Case 118/75 Watson & Bellman [1976] ECR 1185 and Case C- 281/98 Angonese v Cassa di Risparmio 

di Bolzano [2000] ECR I -4139. 
104 Case 2/74 Reyners v Belgium [1974] ECR 631. 
105 Case 33/74 Van Binsbergen [1974] ECR 1299. 
106 Joined Cases 286/82 & 26/83 Luisi and Carbone y Italian Ministry of Finance [1984] ECR 377. 
107 Case 127/73 Belgische Radio en Televisie (BRT) v SABAM [1974] ECR 51 
108 Case 127/73 Belgische Radio en Televisie (BRT) v SABAM [1974] ECR 51. See also Joined Cases 

T -68, 77 & 78/89 Società Italiana Vetro SpA and others v Commission ('Flat Glass') [1992] ECR II -1403. 
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internal tax provisions109; and Article 157 TFEU establishing the principle of equal 
pay as between men and women.11° 

Applying the same tests to the facts before them, the Court of Justice has also 1.77 
found a number of Treaty Articles not to be directly effective, including: Article 
4(2) TEU on the general duty on Member States to promote the Treaties' 
objectivesul; Article 56(2) TFEU on the freédom of established non -EU nationals 
to provide services112; and Article 108 TFEU on the supervision and review of 
State aids.113 

It should be borne in mind that any list of directly effective Treaty Articles is not a 1.78 
closed or conclusive one. Treaty Articles which in earlier circumstances might 
have been considered to be insufficiently precise to have direct effect, might in the 
light of the Court of Justice's case law be considered to have become vested with 
the requisite qualities of definitiveness and unconditionality. The Court of Jus- 
tice's substantial reliance in its reasoning in many cases on principles derived 
from Article 4(3) TEU, may be a case in point.114 Further, the addition of new 
Articles to-and the amendment of existing Articles of -the foundation Treaties 
may also open up the possibilities of arguments in relation to their possible direct 
effect. 

Vertical and Horizontal Direct Effect 

The issue of direct effect for Articles of the Treaty usually arises in actions where 1.79 
an individual seeks to use a provision against the State or some public authority 
forming part of the State. This is known as vertical direct effect. However, the 
Court of Justice has held that there is nothing in principle to prevent Treaty 
Articles also having horizontal direct effect, that is, against other private parties.115 
Whether a Treaty Article actually does impose obligations upon other individuals 
is a matter of construction -some, which require the enactment, non -enactment 
or repeal of legislation, can clearly bind only the State. 

The primary provisions of EU competition law, Articles 101 and 102 TFEU against 1.80 
cartels and abuse of a dominant position in the market -place, have been held to 
impose obligations on individuals in relation to other private individuals. Simi- 
larly, the Treaty prohibition on discrimination on grounds of nationality, and the 
principle contained in Article 157 TFEU that men and women should receive 
equal pay for equal work have also been held to impose obligations directly on 
private parties. 

109 Case 57/65 Alfons Lütticke GmbH v Hauptzollamt Saarlouis [1966] ECR 205 and Case 27/67 
Fink -Frucht v Hauptzollamt München [1968] ECR 223. 

11° Case 43/75 Defrenne v SABENA (No 2) [1976] ECR 455. Ill Case 9/73 Schlüter v Hauptzollamt Lörrach [1973] ECR 1135. 
112 Case 52/79 Procureur du Roi v Debauve [1980] ECR 833. 
113 Case 6/64 Costa v ENEL [1964] ECR 585. 
114 
ns See, eg, Caser C 8% 

State 
International Transport sport 

[2001] 2 AC 603 
Federationrv 

Lord 
Viking Lie BP [ 0 

614-16. 
ECR 

I- 10779, [2008] ICR 741. 
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1.81 But the question as to whether specific Treaty Articles may or may not have direct 
effect becomes less important as the Union legislature acts upon the competences 
granted it in the Treaties and acts upon the Articles in question, producing 
secondary legislation, acts decision and other instruments. The focus of the 

question as to whether a provision of EU law has direct effect thus switches from 
the primary empowering provision in the Treaty to the secondary legislation 
produced under reference to it. 

1.82 Nevertheless, it remains the case that in any EU law matter the starting point for 

a lawyer must be to consider the provision of the Treaties which provides the 

legal basis for the secondary EU provision in the area. Where a case turns on a 

provision of secondary legislation which is not (horizontally) directly effective, 

the principle of the Treaty Article under which it has been issued may be cited in 

its place and (horizontal) direct effect attained thereby. 

Direct Effect and EU Regulations 

1.83 Article 288(2) TFEU provides that 'a regulation shall have general application. It 

shall be binding in its entirety and directly applicable in all Member States.' The 

'direct applicability' of EU regulations means that no national legislation is 

required to implement the regulations to give them legal effect in the domestic 
legal systems of the Member States. Regulations bind the Member States and 

have the force of law within the national territories without the intervention of 

national parliaments. 

1.84 Whether or not the provisions of a regulation have direct effect, in the sense of 

creating enforceable rights for individuals which may be relied upon before the 

national courts, is a matter for the proper construction of the provision in 

question on the basis of the tests outlined above.116 In so far as these regulations 
can be construed as creating vested rights in individuals, they may be said also to 

be 'directly effective' in the same way as Treaty Articles. As with Articles of the 

Treaties, the direct effect of regulations may, in principle, be either vertical or 

horizonta1.117 

Vertical Direct Effect for Directives118 

1.85 Article 288(3) TFEU states that 

116 See the Opinion of AG Warner in Case 131/79 R v Secretary of State for Home Affairs, ex p Santillo 

[1980] ECR 1585. 
117 See Case C- 253/00 Antonio Muñoz y Cia SA v Frumar Ltd [2002] ECR I -7289, where a Grand 

Chamber of the Court of Justice held that it must be possible to enforce obligations contained in 

regulations by means of civil proceedings instituted by a trader against a competitor. 
118 The CJEU's case law on the direct effect of directives was usefully summarised in the Opinion of 

AG Mazák of 15 February 2007 in Case C- 411/05 Félix Palacios de la Villa v Cortefiel Servicios SA [2007] 

ECR I -8531 at paras 107 -12. 
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a directive shall be binding, as to the result to be achieved, upon each Member 
State to which it is addressed, but shall leave to the national authorities the choice 
of form and methods. 

Directives are not addressed to individuals They are instructions to the Member 1.86 
States to ensure the achievement in their national territory of the result envisaged 
by the directive. The Member States are obliged, within a specified time limit, to 
enact legislation or to promulgate other legally - binding instruments in imple- 
mentation of the directive. 

The Court of Justice has, however, extended the notion of direct effect as applying 1.87 
not only to Treaty provisions but also, in certain circumstances, to directives.119 
Granting direct effect to a directive serves as a remedy for individuals (and also 
other public bodies within the State120) where a Member State has failed alto- 
gether to implement a provision of a directive, or has done so incorrectly. After 
the expiry of the time limit for due implementation, a party may rely upon 
directly- effective provisions of or within EU directives against national laws 
which are inconsistent with them.121 Thus, for example, in Rechnungshof y 
Osterreichischer Rundfunk and Others, the Court of Justice stated: 

[W]herever the provisions of a directive appear, so far as their subject -matter is 
concerned, to be unconditional and sufficiently precise, they may, in the absence of 
implementing measures adopted within the prescribed period, be relied on against any 
national provision which is incompatible with the directive or in so far as they define 
rights which individuals are able to assert against the State (see, inter cilia, Case 8/81 
Becker [1982] ECR 53, paragraph 25, and Case C- 141/00 Kugler [2002] ECR I -6833, 
paragraph 51). 

[W]hile Directive 95/46 undoubtedly confers on the Member States a greater or lesser 
discretion in the implementation of some of its provisions, Articles 6(1)(c) and 7(c) or (e) 
for their part state unconditional obligations [and] ... are directly applicable, in that they 

19 See Case 41/74 Van Duyn y Home Office [1974] ECR 1337. 
120 See Joined Cases 231/87 & 129/88 Ufficio distrettuale delle imposte dirette di Fiorenzuola d'Arda and 

others v Comune di Carpaneto Piacentino and others [1989] ECR 3233 at paras 30 -31: '... As the Court has 
consistently held (see, in particular, the judgment of 19 January 1982 in Case 8/81 Becker v Finanzamt 
Muenster -Innenstadt [1982] ECR 53), wherever the provisions of a directive appear, as far as their 
subject -matter is concerned, to be unconditional and sufficiently precise, those provisions may, in the 
absence of implementing measures adopted within the prescribed period, be relied upon as against 
any national provision which is incompatible with the directive or in so far as the provisions define 
rights which individuals are able to assert against the State. ... Article 4(5) of the Sixth Directive fulfils 
those criteria, since the bodies and activities in regard to which the rule of treatment as non -taxable 
persons applies are clearly defined in that provision. Bodies governed by public law, which, in this context 
must be assimilated to individuals, are therefore entitled to rely on that rule in respect of activities engaged in as 
public authorities.' (emphasis added) 

121 See Case 148/79 Ratti [1979] ECR 1629. In Case C- 144/04 Mangold [2005] ECR I -9981, a Grand 
Chamber of the Court of Justice held that between the period of the adoption of the directive by the 
Council and the date for its national implementation Member States were under an obligation not to 
introduce legislation which fell below the level of protection of rights afforded by the directive or 
otherwise seriously compromised its goals, in effect turning the date of adoption of a directive into a 
standstill provision for Member State's existing legislation. See too Case C- 129/96 Inter -environment 
Wallonie v Région Wallone [1997] ECR I -7411. 
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may be relied on by an individual before the national courts to oust the application of 

rules of national law which are contrary to those provisions.122 

1.88 The Court of Justice, keen to provide remedies for individuals in the event of 

non -implementation of directives, has not explicitly modified the established 
criteria for determining direct effect but, instead, has applied them with a certain 
flexibility in the case of directives. First, in considering the direct effectiveness of 

directives, the Court of Justice has emphasised the importance of ends over 

means. Where the result intended by a directive is clear, the fact that the directive 
allows a choice of means does not necessarily mean that it is not directly 
effective.123 Secondly, the Court of Justice has held that provisions of directives 
can be directly effective even where the precise content of the rights to be 

protected by national legislation, and so the result required by the directive, is 

subject to a margin of appreciation. Directives may be imprecise as to results in 

that they frequently lay down only minimum standards which must be achieved 
by the Member States - national governments are free to accord a greater degree 
of protection to individuals if they so wish. If a Member State has failed to 

exercise the discretion given to it by the directive, the Court of Justice may apply 
that requirement which imposes the least burdensome obligation upon it so as to 

confer upon individuals the minimum guaranteed rights.124 And if a discretion 
afforded a Member State under a directive has been duly exercised by it, this may 

be sufficient to give the relevant provision of the directive direct effect 125 

Similarly, the fact that directive may provide for the possibility of the Member 
State derogating from its terms in any implementation does not of itself preclude 
the possibility of the directive's provisions having direct effect.126 It now seems 

that a provision of a directive may have direct effect provided that the intended 
individual beneficiaries of the directive, the essentials of the substantive rights 
granted to those individuals and the identity of the person(s) placed under the 

correlative obligations can all be identified from its terms. 

1.89 The most important limitation upon the direct effect of directives is that, in 

contrast to Treaty Articles and EU regulations, their provisions cannot be directly 
relied upon by individuals against other private parties. This distinction between 
the duties owed under EU law by public and private parties depending on the 

type of Community provision in question was initially justified by the Court of 

Justice on the basis that Member States could not be permitted to rely on their 

own wrongdoing in failing to implement directives. This argument applies 
equally where the State seeks to enforce against a private party the provisions of a 

directive which it has not implemented.127 As against the Member State and its 

institutions, however, the Court of Justice determined that the directive should be 

122 Joined Cases C- 465/00, C- 138/01, C- 139/01 Rechnungshof v Osterreichischer Rundfunk and Others 

[2003] ECR I-4989 at paras 98, 100 -01. 
123 Case C- 271/91 Marshall v Southampton and SW Hampshire Area Health Authority ('Marshall II') 

[1993] ECR I -4367 at para 37. See also Case 286/85 McDermott & Cotter v Minister for Social Welfare 

[1987] ECR 1453 at para 15. 
124 Joined Cases C -6/90 and C -9/90 Francovich & Bonifaci v Italy [1991] ECR I -5403 at para 19. 
125 See Case C- 441/99 Gharehveran [2001] ECR I -7687. 
126 See, eg, Joined Cases C- 358/93 & C- 416/93 Bordessa [1995] ECR I -361. 
127 Case 80/86 Officier van Justitie v Kolpinghuis Nijmegen BV [1987] ECR 3969. 
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treated as if it had been duly implemented. Private parties, on the other hand, had 
no responsibility for the due implementation of directives. Since the direct effect 
of directives is rooted in the obligation of the Member State to pass national 
legislation in implementation of EU law, the Court of Justice has held that it 
cannot apply as against individuals who have no analogous obligation or 
legislative competence.128 

The Court of Justice has mitigated, to a certain extent, the effects of its restriction 1.90 
upon the direct effect of directives by giving a broad interpretation to the concept 
of the State or an emanation thereof. Bodies regarded by the Court of Justice as 
unequivocally emanations of the State for the purposes of direct effect are any 
bodies, whatever their legal form, which are responsible for the provision of some 
public service and accordingly have greater powers than are normally accorded 
to private individuals or corporations.129 The institutions of the Member States 
which are said by the Court of Justice to be bound by the direct effect of directives 
are, in effect, any bodies or individuals whose activities may be said to be 
governed by public law. These have been held by the European and national 
courts to include: tax authoritiesl3o; local government bodies131; health boards132; 
police authorities133; statutorily established or supported professional bodies,134 
including Law Societies and Bar Councils135; newly privatised industries operat- 
ing under specific national regulation to provide a public service136; post - 
privatisation water companies137; and the governing body of a voluntary -aided 
school.138 

The denial of horizontal direct effect for directives in this way, however, creates 1.91 
arbitrary distinctions between individuals, and has been criticised as threatening 
the coherence and uniform application of EU law.139 This limitation in the direct 
effect of directives results in different standards of protection of EU rights being 
applied to individuals, depending on whether or not the person against whom 
such protection was sought may be said to be a public or a private body.140 

128 Case C- 91/92 Dori v Recreb [1994] ECR I -3325 (GC), confirmed and followed in Case C- 192/94 
El Corte Ingles v Rovero [1996] ECR 1 -1281 and Case C- 168/95 Arcaro [1996] ECR 14705. 

129 Case C- 188/89 Foster and others v British Gas [1990] ECR 3313 at 3348, para 20. 
13o Case 8/81 Becker v Finanzamt Münster Innenstadt [1982] ECR 53. 
131 Case 103/88 Fratelli Costanzo v Comune di Milano [1989] ECR 1839. 
132 Case 152/84 Marshall v Southampton and SW Hampshire Area Health Authority ('Marshall I') [1986] 

ECR 723. 
133 Case 222/84 Johnston v Chief Constable of the Royal Ulster Constabulary [1986] ECR 1651. 
134 Joined Cases 266 -7/88 R v The Royal Pharmaceutical Society of Great Britain and others [1989] ECR 

1295. See also Case 271/82 Auer v Ministère Public [1983] ECR 2727 on the nature and authority of the 
French veterinary association. 

135 Case 71/76 Thieffry v Conseil de l'Ordre des Avocats à la Cour de Paris [1977] ECR 765 on the Paris 
Bar Council. 

136 Case C- 188/89 Foster v British Gas plc [1990] ECR 1 -3313. 
137 Griffin and others v South -West Water Services Ltd [1995] IRLR 15 (ChD). 
138 National Union of Teachers and Others v Governing Body of St Mary's Church of England (Aided) 

Junior School [1997] ICR 265. 
139 See, eg, C Boch and R Lane, 'EC Law before National Courts: a continuing contradiction' (1992) 

Leiden Journal of International Law 132. 
140 Compare, eg, the result in Case 152/84 Marshall v Southampton and South West Area Health 

Authority ('Marshall I') [1986] ECR 723, an equal pay claim against a public health authority on the 
basis of Directive 76/207/EEC, with the decisions of the House of Lords in Duke v GEC Reliance [1988] 
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Incidental and Indirect Effect for Directives 

1.92 The Court of Justice has thus far resisted calls for it to abandon the distinction 

between horizontal and vertical direct effect in the context of directives.141 

However, in CIA Security y Signalson and Securitel,142 a dispute between two 

private parties, the Court of Justice held, in line with an earlier Commission 

communication,143 that it was not possible for the national court to enforce or rely 

upon national legislation the contents of which had not been duly notified to the 

Commission144 in breach of the Member States' obligation under a directive on 

technical standards.145 This line of case law146 seems to indicate that where a 

Member State has acted147 -or national laws have been passed -contrary to an 

obligation imposed on the Member State under a directive, private parties may 

not benefit from a breach by the State of the requirements laid down by the 

directive to allow them to obtain or exercise rights, even in relation to other 

private individuals or undertakings.1-48 This has been termed 'incidental effect ,149 

and has been held to apply even in the context of purely contractual relations 

IRLR 118 and Finnegan v Clowney Youth Training Programme [1990] IRLR 299, and the decision of the 

Northern Ireland Court of Appeal in Porter v Cannon Hygiene [1993] IRLR 329. 

141 See, eg, the Opinions of AG Van Gerven in Case C- 271/91 Marshall v Southampton and SW 

Hampshire Area Health Authority ('Marshall II') [1993] ECR I -4367 and of AG Lenz in Case C -91/92 Dori 

v Recreb [1994] ECR I -3325. 
142 Case C- 194/94 CIA Security v Signalson and Securitel [1996] ECR I -2201. 
143 See Commission Communication [1986] OJ C245/4. 
144 See, eg, Case C -20/05 Criminal proceedings relating to Karl Josef Wilhelm Schwibbert [2007] ECR 

1 -9446 at para 44: 'According to the case -law of the Court, failure to observe the obligation to notify 

constitutes a procedural defect in the adoption of the technical regulations concerned, and renders 

those technical regulations inapplicable and therefore unenforceable against individuals (see, in 

particular, Case C- 194/94 CIA Security v Signalson and Securitel [1996] ECR I -2201, paragraph 54, and 

Case C- 226 /97 Lemmens [1998] ECR I -3711 paragraph 33). Individuals may rely on that inapplicability 
before the national court which must decline to apply a national technical regulation which has not 

been notified in accordance with Directive 98/34 (see, in particular, Case C- 194/94 CIA Security 

International, paragraph 55, and Case C- 159/00 Sapod Audic [2002] ECR I -5031, paragraph 50).' 
145 hl R v Budimir (Nikolas) and Interfact Ltd v Liverpool City Council [2010] EWCA Crim 1486, the 

Criminal Division of the Court of Appeal of England and Wales referred a criminal appeal to the UK 

Supreme Court for it to determine the validity of past convictions for breach of the requirements of the 

Video Recordings Act 1984 and related regulations which the Government subsequently accepted 

should have, but had not, been notified to the Commission under Directive 83 /189 /EC. 
146 See too Case C- 441/93 Pafitis and others v TKE and others [1996] ECR I -1347, regarding the 

non -enforceability of national legislation on corporate financial restructuring which did not conform 

to a directive on company law, and Case C- 129/94 Ruiz- Bernáldez [1996] ECR I -1829 on motor insurers 

and third party victims of accidents. 
147 See Case C- 201/02 Wells v Secretary of State [2004] ECR I -723, in which the direct effect of a 

directive's provisions was successfully relied upon by a neighbouring proprietor challenging the 

failure by the UK Government to require the carrying out of an environmental impact assessment 
before the authorisation of a private company to recommence quarrying works. See to similar effect in 

the domestic context R v Durham County Council, ex p Huddleston [2000] 1 WLR 1484. 
148 In Case C- 226/97 Johannes Martinus Lemmens [1998] ECR I -3711, however,- the Court of Justice 

rejected arguments in the context of criminal proceedings for drunk driving to the effect that the State 

could not rely on the results obtained from an Intoximeter which had not been duly notified to the 

Commission, holding that the failure to notify rendered national regulations inapplicable only in so 

far as they hindered the use or marketing of goods which did not conform to the specifications set out 

in the regulations. 
149 See, eg, K Lackhoof and H Nyssens, 'Direct Effect of Directives in Triangular Situations' (1998) 

23 European Law Review 397 and M Dougan, 'The Disguised Vertical Direct Effect of Directives' (2000) 

59 Cambridge Law Journal 586. 
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between private parties.150 The result of the Court of Justice's apparent inching 
toward according full (vertical and horizontal) direct effect for directives has been 
described by one commentator as 'a body of case law of considerable complexity 
which may itself be considered damaging to legal certainty.'151 

The Court of Justice has also developed other remedies for use by individuals 1.93 
who are unable to rely directly upon the terms of a directive. In particular, it has 
elaborated a duty upon national courts to interpret national law so as to give 
effect to EU law ('indirect effect')152 and has developed the principle that 
individuals may sue Member States in damages for loss caused to them as a result 
of a Member State's failure properly to implement a directive.153 These alternative 
remedies are discussed in greater detail in chapter two below. 

Direct Effect and Framework Agreements 

It should be noted that the CJEU has held that its case law in relation to the direct 1.94 
effect of directives may also be relied upon in relation to framework agreements 
which are the product of a dialogue, based on Article 155(1) TFEU, between 
management and labour at EU level, and which have been implemented in 
accordance with Article 155(2) TFEU by a directive of the Council of the European 
Union, of which they are thus an integral component.154 Thus, for example, the 
Court of Justice has found that clause 4(1) of the framework agreement on 
fixed -term work concluded by ETUC, UNICE and CEEP, which is contained in 
Directive 1999/70/EC (and which prohibits any difference in treatment of fixed - 
term workers in respect of employment conditions which is not objectively 

1" See Case C- 443/98 Unilever Italia SpA v Central Food SpA [2000] ECR I -7535 and the case note by 
Stephen Weatherill, 'Breach of Directives and breach of contract' (2001) 26 European Law Review 177 at 
185: 'Unilever, which, given the remoteness of the Directive from the relationship between the parties, 
amounts to a step further than previous case law in the direction of allowing alteration in the legal 
position of private parties as a result of State default under a directive, in turn further weakens the 
validity between horizontal and incidental direct effect. It is in short, hard to find reasons of principle 
or of policy that provide support for the Court's willingness to allow the directive to exert such a 
direct and decisive impact on a private contractual dispute while it persists in denying altogether 
"classic" horizontal direct effect.' 

A Arnull, The European Union and its Court of Justice (Oxford, Oxford University Press, 1999) at 
142. Compare, eg, the Grand Chamber decisions in Joined Cases C- 397- 403/01 Pfeiffer and others v 
German Red Cross [2004] ECR I -8835, denying any horizontal effect to the Working Time Directive 
93/104 in the context of an employment dispute with a private employer, with Case C- 144/04 
Mangold [2005] ECR I -9981, where the Court of Justice appeared to rule that the Age Discrimination 
Directive 2000/78 could be applied by a court in the resolution of another employment law dispute 
with a private employer notwithstanding that the period for the implementation of the Directive 
within the Member State (Germany) had not expired at the time the dispute between the parties arose. 
Por further critical comment, see 'Horizontal direct effect -a law of diminishing coherence ?' (2006) 43 
CML Rev 1. 

'52 See, eg, Case C- 106/89 Marleasing SA v La Comercial Internacional de Alimentacion SA [1991] ECR 
I -4135. 

153 
A principle first proclaimed by the Court of Justice in Francovich [1991] ECR I -5403 at para 19. 

154 Case C- 268 /06 Impact [2008] ECR I -2483 at para 58. 
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justified) is sufficiently precise to be able to be relied upon by an individual, and 

to be applied by the national court.155 

Direct Effect and General Principles of EU Law 

1.95 In Kücükdeveci y Swedex GmbH & Co KG,156 the Grand Chamber of the Court of 

Justice held that EU secondary legislation such as directives are not constitutive 
or exhaustive sources for general principles of law in the EU legal order. These 

general principles may instead be derived from various international instruments 
which Member States have entered into, as well as from the constitutional 
traditions of the Member States. Fundamental rights are recognised by the CJEU 

as forming part of the general principles of EU law.157 Directives may be seen in 

this context as simply laying down a general common framework within which 

those general principles may be realised more fully. 

1.96 In Kücükdeveci the Grand Chamber was considering the principle of non- 

discrimination on grounds of age, which it also noted was expressly provided for 

in Article 21(1) of the EU Charter of Fundamental Rights which had been given 

the same legal value as the EU Treaties by the post- Lisbon Article 6(1) EU. The 

effect of this decision was that the national court was said to be obliged as a 

matter of EU law to apply the (horizontally effective) general principle even as 

between private parties before it, and was not restricted to the solely vertically 
effective specific terms of the directive implementing the general principle. 

Direct Effect and Decisions of the Council or Commission 

1.97 Article 288(4) TFEU provides that 'A decision shall be binding in its entirety. A 

decision which specifies those to whom it is addressed shall be binding only on 

them.' Where an individual wishes to challenge the terms of a decision which has 

been addressed to him or her, the TFEU provides a remedy in the form of a direct 

action before the CJEU under Article 263 TFEU (see chapter four). It is possible, 
however, that individuals may wish to rely upon the terms of a decision 
addressed to another before their national courts. 

1.98 Where the addressee of a decision is a Member State, and the obligation 
contained in the decision is clear, precise and unconditional, the Court of Justice 

has held that the right to invoke the terms of the decision might be exercised by 

any third parties who can show that they have an identifiable interest in the 

fulfilment of the obligation.158 On this basis, the Court of Justice found that 

German long- distance road hauliers could rely directly upon the provisions of a 

155 Case C- 486/08 Zentralbetriebsrat der Landeskrankenhäuser Tirols, 22 April, [2010] ECR I -nyr, para 

24. 
156 Case C- 555/07 Seda Kucukdeveci v Swedex GmbH & Co KG, 31 January, [2010] ECR I -nyr. 
157 See Wachauf v Germany [1989] ECR 2609; ERT v DEP [1991] ECR I -2925; Kremzow v Austria [19971 

I -2629; Booker Aquaculture v Scottish Ministers [2003] ECR I -7411; Omega Spielhallen- und Automaten - 

aufstellungs -GmbH [2004] ECR I -9609. 
158 Case 9/70 Grad v Finanzamt Traunstein [1970] ECR 825. 
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Council Decision on common turnover tax system which applied, among other 
things, to road freight haulage. 

Direct Effect and EU Recommendations and Opinions 

Article 288(5) TFEU provides that 'recommendations and opinions shall have no 1.99 
binding force'. These instruments, which are used by the EU to outline general 
directions of policy, cannot, therefore, give rise to enforceable rights or obliga- 
tions, directly or otherwise. However, recommendations may, in certain situa- 
tions, give rise to legitimate expectations on the part of the individual as to the 
Member State's conduct. The Court of Justice has held that where this is the case, 
it is appropriate for national courts to take into account EU recommendations to 
resolve ambiguities, or generally to assist in the interpretation of EU law or 
national measures which seek to implement EU law. This is particularly the case 
where recommendations seek to clarify the law or to supplement binding -EU 
measures.159 

In line with this European case law, the employment tribunal system in the UK 1.100 
has regularly had regard to the Commission Recommendation and Code of 
Practice on the protection of the dignity of employees at work, in coming to a 
view as to whether or not particular conduct constituted sexual harassment, and 
therefore unlawful and discriminatory conduct, for the purposes of the Sex 
Discrimination Act 1975.160 

Direct Effect and International Agreements 

Articles 216 to 219 TFEU confirm the EU's capacity to conclude international 1.101 
agreements with third countries and other international institutions. The provi- 
sions of these treaties are binding upon the Member States. The EU is, in its own 
right, already a party to a number of international agreements. In respect of 
certain agreements, notably the General Agreement on Tariffs and Trade 
(GATT),161 the EU succeeded to the responsibilities and obligations of the Mem- 
ber States. The Court of Justice has also held that the exercise of EU powers 
internally in particular areas gives rise to EU rights and responsibilities on the 
international plane.162 In its 1994 Opinion on certain World Trade Organisation 
(WTO) Agreements,163 however, the Court of Justice found that EU and the 

159 Case 322/88 Grimaldi v Fond des Maladies Professionnelles [1989] ECR 4407. 
160 See, eg, Wadman v Carpenter Farrer Partnership [1993] IRLR 374 (EAT) and Smith v Zeneca 

(Agrochemicals) Ltd [2000] ICR 800 (EAT). 
161 Joined Cases 21 -24/72 International Fruit Company v Commission [1972] ECR 1219. 
162 Case 22/70 Commission v Council: Re the European Road Transport Agreement (ERTA) [1971] ECR 

263. 
163 Opinion 1/94 Re the General Agreement on Trade in Services (GATS) and the Agreement on Trade 

Related Aspects of Intellectual Property Rights [1994] ECR I -5267. 
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Member States had shared or joint competence to conclude international agree- 

ments relating to trade in services and trade -related aspects of intellectual 
property rights. 

1.102 The international agreements to which the EU is a party constitute part of the EU 

legal order and may have direct effect within the Member States to the extent that 
their provisions are clear, precise, unconditional and non -discretionary, and 

confer dear rights on individua1s.164 The Court of Justice has indeed claimed 
jurisdiction to be able to give binding preliminary rulings to the courts of the 

Member States on the proper interpretation of those external treaties to which the 

EU is a party,165 the Grand Chamber summarising its case law thus: 

42. It is clear from Article 300(7) EC [now Article 216(2) TFEU] that the Community 
institutions are bound by agreements concluded by the Community and, conse- 

quently, that those agreements have primacy over secondary Community legisla- 

tion (see, to this effect, Case C -61/94 Commission y Germany [1996] ECR I -3989, 

paragraph 52, and Case C- 311/04 Algemene Scheeps Agentuur Dordrecht [2006] ECR 

I -609, paragraph 25). 

43. It follows that the validity of a measure of secondary Community legislation may 

be affected by the fact that it is incompatible with such rules of international law. 

Where that invalidity is pleaded before a national court, the Court of Justice thus 

reviews, pursuant to Article 234 EC, the validity of the Community measure 
concerned in the light of all the rules of international law, subject to two conditions. 

44. First, the Community must be bound by those rules (see Joined Cases 21/72 to 

24/72 International Fruit Company and Others [1972] ECR 1219, paragraph 7). 

45. Second, the Court can examine the validity of Community legislation in the light of 

an international treaty only where the nature and the broad logic of the latter do not 

preclude this and, in addition, the treaty's provisions appear, as regards their 

content, to be unconditional and sufficiently precise (see to this effect, in particular, 
Case C- 344 /04 LATA and ELFAA [2006] ECR I -403, paragraph 39). 166 

1.103 The Court of Justice has held, however, that neither the GATT rules167 nor the 

provisions of the WT0168 could be directly relied upon by arty (State or private) 
party to challenge the lawfulness of an act of the EU, or to obtain damages from 

the EU institutions for acting in a WTO incompatible manner.169 

164 See Case 104/81 Hauptzollamt Mainz v CA Kupferberg & Cie KG [1982] ECR 3641. Cf Case 192/89 
Sevince v Staatssecrataris van Justitie [1990] ECR 3461. 

165 See Joined Cases 267 -9/81 SPI [1983] ECR 801 and Case 290 -1/81 Singer and Geigy [1983] ECR 

847. 
166 Case C- 308/06 Intertanko and Others [2008] ECR I -4057, paras 42-45. 
167 See Joined Cases 21 -22/72 International Fruit Co [1972] ECR I -1219; Case C- 280/93 Germany v 

Council [1993] ECR I -3667; and Case C- 469/93 Chiquita Italia [1995] ECR I -4533. 
168 See C -53/96 T Hermes International [1998] ECR I -3603. _ 

169 See Joined Cases C- 120/06 P & C- 121/06 P Fabbrica italiana accumulatori motocarri Montecchio 
SpA (FIAMM) and another v Council [2008] ECR I -6513, where the Grand Chamber of the CJEU held 

that there was no non -contractual EU liability giving rise to a claim in damages even following a 

determination by the (WTO) Dispute Settlement Body that the EU regime governing the import of 

bananas was incompatible with WTO rules and authorising the imposition by the United States of 

America of retaliatory measures in the form of increased customs duty levied on imports of certain 
products from various Member States, noting at paras 111, 119 and 212: '... As regards, more 

specifically, the WTO agreements, it is settled case -law that, given their nature and structure, those 
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METHODS OF INTERPRETATION IN EU LAW 

It will be clear to any lawyer trained in any of the legal systems of the United 1.104 
Kingdom that the CJEU does not approach legal texts in the same way as 
common law judges.170 The Court of Justice describes its task of interpreting the 
law as one of uncovering and furthering the purpose of the particular provision. 
In performing this task, the Court of Justice does not consider itself to be bound 
by the precise wording of Treaty provisions or of secondary legislation. The 
wording of any provision has to be read in context, including its preamble, albeit 
that the preamble to a EU act has of itself no binding legal force.171 The context, 
which includes a consideration of the overall spirit and scheme of the foundation 
Treaties, will reveal the purpose of the provision. The wording then has to be 
re -read in such a way as to ensure the achievement of its purpose. This approach 
to the legislative text is known as 'teleological interpretation'.172 

In some ways this is akin to the common law purposive approach to statutory 1.105 
interpretation, or the 'mischief rule'. However, it differs from those techniques in 
that the Court of Justice sees teleological reasoning as the primary paradigm, 
rather than, as in the canons of common law statutory interpretation, a method 
which is resorted to only where there is ambiguity or lack of clarity in the 
authoritative text.173 

agreements are not in principle among the rules in the light of which the Court is to review the legality 
of measures adopted by the Community institutions (see, in particular, Case C- 149/96] Portugal v 
Council [1999] ECR I -8395, paragraph 47; Biret International v Council [2003] ECR I- 10497, paragraph 52; 
and Case C- 377/02 Van Parys [2005] ECR I -1465, paragraph 39). ... The Court also pointed out that to 
accept that the Community courts have the direct responsibility for ensuring that Community law 
complies with the WTO rules would effectively deprive the Community's legislative or executive 
organs of the scope for manoeuvre enjoyed by their counterparts in the Community's trading 
partners. ... [And], as the Court has pointed out, the prospect of actions for damages is liable to 
hinder exercise of the powers of the legislative authority whenever it has occasion to adopt, in the 
public interest, legislative measures which may adversely affect the interests of individuals (Joined 
Cases 83/76, 94/76, 4/77, 15/77 and 40/77 Bayerische HNL Vermehrungsbetriebe and Others v Council 
and Commission [1978] ECR 1209, paragraph 5, and Joined Cases C -46/93 and C -48/93 Brasserie du 
pêcheur and Factortame [1996] ECR I -1029, paragraph 45).' 

170 In Customs and Excise Commissioners v Samex ApS [1983] 3 CMLR 194 (QBD), Bingham J (as he 
then was) observed at 211: 'The interpretation of Community instruments involves very often not the 
process familiar to common lawyers of laboriously extracting the meaning from words used but the 
more creative process of supplying flesh to a spare and loosely constructed skeleton.' 

171 See Case C- 134/08 Tyson Parketthandel [2009] ECR I -2875, para 16; and Case C- 562/08 Müller 
Fleisch GmbH v Land Baden -Württemberg, 25 February, [2010] ECR I -nyr at para 40. 

in See J Millett, 'Rules of Interpretation of EEC Legislation' (1989) 11 Statute Law Review 163. 
13 See also Ghaidan v Godin- Mendoza [2004] 2 AC 557, where the House of Lords interpreted s 3 of 

the Human Rights Act 1998 as mandating, even in the absence of ambiguity, a teleological approach 
similar to that used in an EU law context to the courts' interpretation and application of ordinary 
statutes to ensure their compatibility with Convention rights requirements. In Smith v Scott, 2007 SC 
345, the Scottish Registration Appeal Court considered Ghaidan not be binding upon it (as a House of 
Lords appeal in an English case), and given the 'potentially significant difficulties in the consistent 
interpretation of legislation in the various courts which may have to apply it' expressly reserved its 
opinion as to the extent to which Ghaidan might (not) be followed in Scotland. These obiter remarks 
from the Court of Session judges must be considered to have been implicitly disapproved by the 
decision of the UK Supreme Court in a Scottish appeal Principal Reporter v K [2010] UKSC 56, where 
the UK Supreme Court, in allowing an appeal against the decision of the First Division of the Court of 
Session, read a new clause into the text of a Westminster statute, the Children's (Scotland) Act 1995, so 
as to give rights to appear before a Children's Hearing to any persons 'who appear to have established 
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1.106 Although it was the foundation Treaties which originally gave rise to the EU legal 

order, the Articles of these Treaties are themselves interpreted in the light of what 
is required of a specifically legal order. Thus, where the Treaties appears to the 

Court of Justice to contain contradictions or gaps, the Court of Justice, as creator 
and guardian of this new legal order, has felt justified in removing the contradic- 
tions and filling in the gaps, even if this results in ignoring or adding to the 

original wording of the Treaty. As the then Advocate General (subsequently 
Judge) Mancini stated in his Opinion in Les Verts: 

[T]he obligation to observe the law takes precedence over the strict terms of the written 
law. Whenever required in the interests of judicial protection, the Court is prepared to 

correct or complete rules which limit its powers in the name of the principle which 

defines its mission.174 

1.107 In similar vein, T Koopmans, formerly a judge of the Court of Justice, has 

observed: 

The obligation to follow the applicable texts seems less compelling to the Court when 

the simple fact of applying these texts would counteract the protection of a right 

considered as fundamental. In such a case, even a Treaty text cannot always form an 

obstacle to a judicial strategy aimed at upholding fundamental rights. To that degree, 

the value- oriented approach prevails.175 

1.108 Thus, in performing its task of 'interpretation', the Court of Justice has, in a 

variety of contexts, effectively inserted new provisions into the Treaties. The 

series of cases relating to the involvement of the European Parliament in the EU 

legislative and judicial processes is a prime example. With no support in the 

original EC Treaty wording, the Court of Justice has found: that the European 
Parliament had a right to intervene in cases before the CJEU176 and that it had 

locus standi to raise actions for failure to act under Article 175 of the EC Treaty 

(now, as amended, Article 265 TFEU)177; that the Court of Justice could review the 

legality of the activities of the Parliament under Article 173 of the EC Treaty (now, 

after similar ex post facto amendment, Article 263 TFEU); 78 and that the European 
Parliament was competent to bring actions against other EU institutions under 
Article 173 of the EC Treaty (subsequently after amendment Article 263 TFEU) in 

order to defend its own powers and privileges.179 In effect, the Court of Justice 

has re- written the Treaties as regards the position of the European Parliament. 
The Member States subsequently agreed to an amendment of the terms of Articles 

family life with a child with which the decision of a children's hearing may interfere', in order to make 

this pre -Human Rights Act primary legislation Convention compatible. 
174 Case 294/83 Parti Ecologiste 'Les Verts' v European Parliament [1986] 1339 at 1350. 
175 T Koopmans, 'The Theory of Interpretation and the Court of Justice' in D O'Keefe and A 

Bavasso (eds), Judicial Review in the European Union Law: Volumed of Liber Amicorum in honour of Lord 

Slynn of Hadley (The Hague, Kluwer, 2000), ch 4 at 54. 
176 Case 139 /79 Maizena v Commission [1980] ECR 3393. 
177 Case 13/83 Parliament v Council (Transport Policy) [1985] ECR 3333. 
178 Case 294/83 Les Verts v European Parliament [1986] ECR 1339. See also Case 34/86 Council v 

Parliament (Budget) [1986] ECR 2155. 
179 Case 70/88 Parliament v Commission (Chernobyl) [1990] ECR 2041. See also Case C- 295/90 

European Parliament v Council (Students Rights of Residence) [1992] ECR I -4193. 
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173 and 175 of the then EC Treaty at the 1993 IGC at Maastricht, to bring the 
wording of these Treaty provisions into line with the Court of Justice's case law. 

Of more interest for the development of individual rights under EU law has been 1.109 
the manner in which the Court of Justice has developed Articles 59 to 66 of the EC 
Treaty (now Articles 56 to 61 TFEU), which set out the principle that nationals of 
Member States established in one country should be free to provide services to 
persons throughout the EU. In Luisi and Carbone, the Court of Justice held that 
freedom of services throughout the EU was a general principle of EU law. This 
meant not only that an individual should be free to offer his services to persons 
outside his own country, but that individuals should be free to receive services in 
other EU countries. Any national laws which could have the effect of restricting 
the freedom of their residents to receive services in other Member States would 
therefore be subject to review by the Court of Justice.180 Recipients of services, 
including such broad categories as tourists and cross -border shoppers, have, 
through a process of more or less creative interpretation, been brought under the 
protective umbrella of the EC Treaty.181 

As well as adding to the foundation Treaties, the Court of Justice has felt able to 1.110 
contradict the plain wording of Treaty Articles in pursuit of its own perception of 
the proper goals of the EU. For example, the preliminary reference provision, 
Article 267 TFEU (formerly Article 177 of the EC Treaty), plainly contemplates 
questions as to the validity of acts of the institutions of the EU being raised before 
and ruled upon by national courts. National courts, other than those of final 
instance, have the option (but not the obligation) of making a reference to the 
Court of Justice where they consider that a decision by the Court of Justice is 
necessary for them to give judgment. Earlier versions of this provision in the draft 
EC Treaty specifically stated that it was for the Court of Justice alone to decide 
questions of interpretation or validity of Community acts.182 This limitation was 
not, however, carried over into the final version of the Treaty. Notwithstanding 
the terms of the now Article 267 TFEU, the Court of Justice held in Firma 
Foto -Frost that while national courts might confirm the validity of EU acts, they 
had no jurisdiction to declare acts of EU institutions to be invalid.183 Only the 
Court of Justice itself could make that decision. To have found otherwise, in 
accordance with the actual wording of what is now Article 267 TFEU, would, said 
the Court of Justice, have prejudiced the uniform application of EU law through- 
out the Member States, since EU acts could become, at least temporarily, valid in 
some States but invalid in others. 
Lastly, and perhaps most radically, the Court of Justice has suggested that the 1.111 
independence and strength of the EU legal system is such that certain provisions 

180 Joined Cases 286/82, 26/83 Luisi and Carbone y Italian Ministry of Finance [1984] ECR 377. 
181 See Case 186/87 Cowan y French Treasury [1989] ECR 195. 
182 See T Neri and R Perl (eds), Travaux Préparatoires, Traité Institutant la CEE (Luxembourg, Court 

of Justice, 1960) 376 -77. 
183 Case 314/85 Firma Foto -Frost v Hauptzollamt Itzehoe [1987] ECR 4199. See now Joined Cases 

C143/88, C -92/89 Zuckerfabrik Süderdithmarschen and Zuckerfabrik Soest v Hauptzollamt Itzehoe [1991] 
ECR 415, allowing national courts power to grant interim suspension of Community measures in 
certain very limited circumstances clearly defined by the Court of Justice. 
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of the Treaty might be unalterable and entrenched against any revision or 

amendment by the Member States. In its first Opinion on the draft Treaty for a 

European Economic Area the Court of Justice stated: 

Article 238 of the EEC Treaty [subsequently Article 310 EC and now Article 217 TFEU] 

does not provide any basis for setting up a system of courts which conflicts with Article 

164 of the EEC Treaty [subsequently Article 220 EC and now Article 19(1) TEU] and, 

more generally, with the very foundations of. Community law. For the same reasons, an 

amendment of Article 238 [of the EC Treaty] in the way indicated by the Commission 
could not cure the incompatibility with Community law of the system of courts to be set 

up by the agreement?" 

1.112 For some students of law and legal systems, the performance by the Court of 

Justice of its function of interpreting the Treaty seems to be an unequivocal 
example of judicial activism185; others would demur.186 The result of the Court of 

Justice's jurisprudence is, as one observer of the Court of Justice has put it, that 

the Member States, although originally the creators of the Communities, are no longer 

the independent masters of the Treaties but are bound by them.187 

1.113 For lawyers in practice the primary significance of the Court of Justice's approach 
to interpretation is that the sort of arguments that would appeal to a national 
court in a particular case are not necessarily the same as those that would appeal 
to the Court of Justice, and vice versa. In particular, the fact that the Court of 

Justice is frequently prepared to ignore the literal meaning of a provision in 

favour of an interpretation which furthers its own view of the guiding objectives 
of the foundation Treaties, broadens considerably the scope for legal argument 
about provisions of EU law. 

PRECEDENT IN CJEU CASE LAW188 

1.114 Precedent, in the sense of a practice that previous judicial decisions should be 

regarded as binding on courts at the same level or lower in the judicial hierarchy, 
is not a general feature of the domestic legal systems of Continental Europe.189 

This is a consequence of the codification of those systems and the emphasis on the 

184 Opinion 1/91 Re the Draft Treaty on a European Economic Area [1991] ECR 6079. 
185 See, eg, TC Hartley, Constitutional Problems of the European Union (Oxford, Hart Publishing, 

1999), ch 3; and TC Hartley, 'The European Court, Judicial Objectivity and the Constitution of the 

European Union' (1996) 112 Law Quarterly Review 95. See also DR Phelan, Revolt or Revolution: the 

constitutional boundaries of the European Community (Dublin, Sweet & Maxwell, 1997); and H Rasmus- 
sen, The Court of Justice (Copenhagen, GadJura, 1998). 

186 See, eg, A Arnull, 'The European Court and Judicial Objectivity: a reply to Professor Hartley' 
(1996) 112 Law Quarterly Review 411; T Tridimas, 'The Court of Justice and Judicial Activism' (1996) 21 

European Law Review 187; and J Baquero Cruz, 'The changing constitutional role of the Court of Justice 
(2006) 34 International Journal of Legal Information 223. 

187 See J Schwarze, The Role of the Court of Justice in the Interpretation of Uniform Law among the 

Member States of the European Communities (Baden- Baden, Nomos, 1988) at 11. 
188 See, generally A Arnull, 'Owing up to fallibility: precedent and the Court of Justice' (1993) 36 

Common Market Law Review 247; and A Arnull, The European Union and its Court of Justice, 2nd edn 

(Oxford, Oxford University Press, 2006), esp ch 17, 'The normative status of the case -law'. 
189 For an overview of the position, see R Plender, European Courts: Practice and Precedent (London, 

Sweet and Maxwell, 1997). 
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code as a complete statement of the law which does not require interpretation but 
only application by the judiciary. Accordingly, judicial decisions are not regarded 
as being statements of the law in anything except the particular factual situation 
before the court. Indeed Article 5 of the French Civil Code provides that in 
deciding the cases before them, judges are forbidden to make 'pronouncements of 
a general and normative kind'. 

As we have seen, however, the characteristics of the European legal order have 1.115 
been primarily created in and by the judgments of the CJEU; and as mainly 
judge -made, EU law resembles in many respects the common law systems of the 
British Isles and as running wholly counter to the Code traditions of the Civilian 
legal systems of Continental Europe which do not regard judicial decision - 
making as a proper source of law.190 Previous case law is important in such 
systems because it is in the case law that the guiding principles of the system are 
found. The need therefore arises for some acceptance by the CJEU of the 
persuasive nature of past decisions which have formulated general propositions 
about the law, if only out of respect for the principle of legal certainty. 

Some further recognition of the authority of previous case law is implicit in the 1.116 
Court of Justice's acceptance that national courts of final instance are relieved of 
the obligation to refer a question of EU law to the Court of Justice where they feel 
that, in view of the Court of Justice's previous decisions, the answer is obvious.191 
It is possible to state, in broader terms, that although there is no EU legal doctrine 
to the effect that its past case law is binding upon it, in practice the Court of 
Justice seeks to avoid departing from the principles laid down in earlier cases for 
the sake of consistency in the law. The Court of Justice has a tendency to repeat 
general formulations laid down in its earlier judgments in subsequent cases 
which raise the same or similar points. 

However, in the absence of a doctrine of binding precedent, national courts are 1.117 
not precluded from making a reference to the Court of Justice, notwithstanding 
that the Court of Justice has previously decided on the EU law point at issue. For 
example, in Dori y Recreb,192 a reference was made by an Italian court to determine 

19° See, eg, Case C -91/08 Wall AG v Stadt Frankfurt am Main, 14 April, [2010] ECR I -nyr, in which 
the Grand Chamber of the EU observed (at paras 66 -68), in response to a preliminary reference from 
the Landgericht Frankfurt am Main (Germany): '... The referring court raises, finally, one further 
question. It considers that a purely judge -made development of the law cannot constitute a protective 
law giving rise to liability under the German Bürgerliches Gesetzbuch (Civil Code). Only customary law 
constitutes a rule of law within the meaning of that code. Citing the case -law of the Bundesverfas- 
sungsgericht (Federal Constitutional Court), the referring court states that the recognition of customary 
law requires prolonged usage that is permanent and consistent, equal and general, and is accepted as 
a binding rule of law by the individuals concerned. ... In the national court's opinion, however, the 
obligation of transparency defined in the case -law of the Court is so recent that it cannot be regarded 
as having the status of customary law, as defined in the preceding paragraph. ... It must be observed 
here that the obligation of transparency derives from the law of the European Union, in particular 
Articles 43 EC and 49 EC (see, to that effect, Coname, paragraphs 17 to 19). Those provisions, whose 
observance the Court ensures, have direct effect in the domestic legal systems of the Member States 
and take precedence over any contrary provision of national law.' 

191 Case 283/81 CILFIT v Ministro della Sanità [1982] ECR 3415. 
192 Case C -91/92 Dori v Recreb [1994] ECR I -3325. 
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whether or not a non -implemented directive concerning the protection of con- 

sumers in their dealings with door -to -door and travelling salesmen193 could be 

relied upon by an individual against another private party. The reference was 

made notwithstanding the unequivocal judgment by the Court of Justice in 

Marshall (No 1)194 and subsequent cases195 that directives can only have direct 

effect against public bodies. This ability of national courts to continue make 

references to the Court of Justice notwithstanding a clear line of case law on the 

question at issue may be part of a dialogue between courts, serving as a way for 

the national court to indicate to the Court of Justice its disapproval of this line of 

European case law and seek to persuade that Court of Justice to change its course: 

this certainly seems to have been the dynamic behind the continued references 

from English courts196 on the question of the lawfulness of parallel imports of 

trade- marked goods from outwith the EU after the Court of Justice's decision on 

the matter in Silhouette.197 

1.118 The General Court (previously the Court of First Instance) also does not consider 
itself formally bound to apply even the settled jurisprudence of the CJEU.198 Thus 

in Jégo- Quéré199 the Court of First Instance sought expressly to depart from a 

much- criticised but nonetheless longstanding, clear and consistent (and recently 

reaffirmed200) line of case law of the Court of Justice which imposed very strict 

193 Directive 85/777 [1985] OJ L372/31. 
194 Case 152/84 Marshall v Southampton and SW Hampshire Area Health Authority [1986] ECR 723. 
195 See, eg, Case C- 106/89 Marleasing SA IT La Comercial Internacional de Alimentacion SA [1991] 

ECR I -4135. 
196 Notably Zino Davidoff SA v A & G Imports Ltd [1999] All ER 711 (ChD), on a preliminary 

reference to the Court of Justice reported as Conjoined Cases C- 414/99 Zino Davidoff SA v A & G 

Imports Ltd and Case C- 416/999 Levi -Strauss v Costco [2001] ECR I -8691. 
197 Case C- 355/96 Silhouette International Schmied GmbH & Co KG v Hartlauer Handelsgesellschaft 

[1998] ECR 1 -4799. See too Case C- 173/98 Sebago Inc v GB Unic SA [1999] ECR I -4103. 
198 See Case T- 162/94 NMB y Commission [1996] ECR II-427 at para 36: 'The Court of First Instance 

is only bound by judgments of the Court of Justice, first in the circumstances laid down in the second 

paragraph of Article 54 [now 61] of the Statute of the Court of Justice [a provision regarding referral 

back of a case to the CFI from the Court of Justice on a successful appeal] ... and secondly, pursuant to 

the principle of res judicata.' See also Case T -85/09 Kadi v Commission, 30 September, [2010] ECR II -nyr 

at paras 112 and 121: '... It should be made clear at the outset that, in the context of the present 

proceedings, the General Court is not bound under Article 61 of the Statute of the Court of Justice by 

the points of law decided by the Court of Justice in its judgment in Joined Cases C- 402/05 P & 

C- 415/05 P Kadi & Al Barakaat International Foundation v Council and Commission [2008] ECR I -6351 

... The General Court acknowledges that ... criticisms [of the Court of Justice judgment in Kadi] are 

not entirely without foundation. However, with regard to their relevance, it takes the view that, in 

circumstances such as those of the present case -which concerns a measure adopted by the Commis- 

sion to replace an earlier measure annulled by the Court of Justice in an appeal against the judgment 
of this Court dismissing an action for annulment of the earlier measure -the appellate principle itself 

and the hierarchical judicial structure which is its corollary generally advise against the General Court 

revisiting points of law which have been decided by the Court of Justice. That is a fortiori the case 

when, as here, the Court of Justice was sitting in Grand Chamber formation and clearly intended to 

deliver a judgment establishing certain principles. Accordingly, if an answer is to be given to the 

questions raised by the institutions, Member States and interested legal quarters following the 

judgment of the Court of Justice in Kadi, it is for the Court of Justice itself to provide that answer in the 

context of future cases before it.' 
199 The decision of the Court of First Instance is reported as Case T- 177/01 Jégo -Quere & Cie SAO 

Commission of the European Communities [2002] ECR II -2365. 
200 See Case C -50/00 P Union de Pequenos Agricultores v Council of the European Union [2002] ECR 

I -6677. 
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requirements of individual standing to be able to mount a direct challenge to the 
validity of an EU law measure under Articles 263 and 265 TFEU. On appeal by 
the Commission, however, the Court of Justice overruled the Court of First 
Instance in its attempted departure from its case law.201 

Yet another aspect of the lack of a formal doctrine of precedent is that the 1.119 
distinction between the ratio of a decision of the CJEU and other obiter remarks is 
not recognised in EU law. Instead, the formal position of the CJEU is that 
everything that is said in the text of the CJEU's judgment is viewed as an 
expression of the will of the CJEU and therefore as an authoritative pronounce- 
ment of the law.202 

The most confusing aspect of the lack of any explicit doctrine of precedent is the 1.120 
apparent unwillingness of the CJEU clearly to acknowledge in its judgments 
when its previous decisions are being distinguished, developed, departed from or 
overruled entirely. The Court of Justice has expressly overruled its previous line 
of decisions on only a handful of occasions.203 The more typical approach of the 
Court of Justice, however, is to ignore inconsistencies with earlier decisions 204 
Thus, in Francovich,205 the Court of Justice found the proposition that a State was 
liable in damages to the individual for loss caused through its breach of EU law to 
be a principle of EU law inherent in the Treaty. However, in Russo v AIMA,206 the 
Court of Justice had already ruled that the question as to whether or not a 
Member State was required to pay damages to an individual for loss occasioned 
to that individual by the State's breach of EU law was a matter for the national 
law of that State. Although there was an attempt to distinguish Russo in Advocate 
General Mischo's Opinion in Francovich, the judgment of the Court of Justice in 
Russo was cited as if it fully supported the new judgment. 

Similarly in Marshall (No 2), the Court of Justice found the provisions of Article 6 1.121 
of the Equal Treatment Directive (76/207/EC) to be sufficiently clear and precise 
so as to be able to deduce a directly- effective right to full compensation with 
interest in the event of an unfair dismissa1.207 This finding conflicts with the 

201 Case C- 263/02 P Jégo -Quere & Cie SA v Commission of the European Communities [2004] ECR 
I -3425 at paras 30 -34. 

202 Case 9/61 Netherlands v High Authority of the Coal and Steel Community [1962] ECR 213, 242, per 
AG Roemer. 

203 Case 192/73 Van Zuylen Frères v HAG AG [1974] ECR 731 on common trademarks and 
inter -State trade was explicitly departed from in Case C -10/89 SA CNL -SUCAL v HAG GF AG [1990] 
ECR 3711. In Joined Cases C -267, 268/91 Criminal Proceedings against Keck and Mithouard [1993] ECR 
I -6097, the Court of Justice stated that it was departing from its line of case law on the proper 
interpretation of Art 30 of the EC Treaty (now Art 34 TFEU) prohibiting 'quantitative restrictions on 
imports and all measures having equivalent effect'. And in Case C- 394/96 Brown v Rentokill [1998] 
ECR I -4185, the Court of Justice expressly overruled its decision of the previous year in Case C- 400/95 
Larsson v Fotex Supermerked [1997] ECR I -2757. 

204 Compare, eg, Case 302/87 Parliament v Council (Comitology) [1988] ECR 5615 with Case C -70/88 
Parliament v Council (Chernobyl) [1990] ECR 2041. 

203 Joined Cases C6/90 and C -9/90 Francovich & Bonifaci v Italian State [1991] ECR I -5403 at para 19, 
[1992] IRLR 84. 

206 Case 60/75 Russo v AIMA [1976] ECR 45 at 57. 
207 Case C- 271/91 Marshall v Southampton and SW Hampshire Area Health Authority ('Marshall II') 

[1993] ECR I -4367. 
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decision in Von Colson,208 where the Court of Justice found that although Article 6 

required some kind of judicial protection to be provided against sex discrimina- 

tion, it did not prescribe any specific measures to be taken in the event of a breach 

of the directive but left Member States free to choose among different solutions 209 

1.122 The CJEU is highly sensitive to political, economic and academic reactions to its 

judgments, and it has a tendency to depart from previous decisions, or to halt or 

slow down the development of a line of case law, where these have not been 

well- received in the world outside Luxembourg.21° This of course leaves the CJEU 

open to accusations of inconsistency when, after a period of creative judicial 

activism and teleological reasoning, it subsequently relies on the precise wording 

of the languages211 of the Treaty212 or of secondary EU legislation213 and pro- 

claims that the EU has the power attributed to it by its Treaty and no more.214 One 

noted example of this is the Court of Justice's finding -after years of repeating 

208 Case 14/83 Von Colson v Land Nordrhein- Westfalen [1984] ECR 1891. 
203 See also Case 222/84 Johnston v Chief Constable of the Royal Ulster Constabulary [1986] ECR 1651. 

21° See, eg, the Court of Justice's change of position on the relationship between pre- Maastricht 

Arts 130s and 100a of the EC Treaty (now Art 192 TFEU and Art 114 TFEU respectively) as between 

Case C- 300/89 Commission v Council: re Titanium Dioxide [1991] ECR I -2867 and Case C- 155/91 

Commission v Council: re the Framework Waste Directives [1993] ECR I -939. See also the slowing down of 

the application of the principle of equal treatment to occupational pensions heralded in Case 262/88 

Barber v Guardian Royal Exchange [1990] ECR I -1889, which is evident in the Court of Justice's judgment 
in Case C- 152/91 Neath v Hugh Steeper [1993] ECR I -6935. Further examples of the Court of Justice's 

responsiveness to criticism are given in Arnull, The European Union and its Court of Justice, above n 188, 

ch 16, 'Judging Europe's Judges'. 
211 As the Court of Justice has also noted in Case C- 263/08 Djurgärden -Lilla Värtans Miljöskydds- 

förening v Stockholms kommun genom dess marknämnd, [2009] ECR I -9967 at para 25: 'It is clear from 

settled case -law that the need for an application, and hence a uniform interpretation, of the provisions 
of Community law requires that, in cases of doubt, the text of a provision must not be considered n 
isolation in one of its versions, but, on the contrary, should be interpreted and applied in the light of 

the versions existing in the other official languages (Case C- 174/05 Zuid - Hollandse Milieufederatie and 

Natuur en Milieu [2006] ECR I -2443, paragraph 20, and Case C- 311/06 Consiglio Nazionale degli 

Ingegneri [2009] ECR I -415, paragraph 53).' 
212 EU law provides that the official languages and the working languages of the EU institutions 

are Bulgarian, Spanish, Czech, Danish, German, Estonian, Greek, English, French, Irish, Italian, 

Latvian, Lithuanian, Hungarian, Maltese, Dutch, Polish, Portuguese, Romanian, Slovak, Slovene, 

Finnish and Swedish. In Case T- 205/07 Italian Republic y European Commission 3 February [2011] ECR 

II -nyr the General Court held that the publication, in English, French and German only, on the website 

of the Personnel Selection Office of the European Communities (EPSO) of a call for expression of 

interest in for individuals wishing to be entered into a database of possible candidates to be recruited 

as contract agents carrying out various tasks within the European institutions and agencies constitutes 

unlawful discrimination between potential candidates on the basis of language. 
213 A certain 'textual scrupulousness' in relation to EU secondary legislation may also be seen in 

the unsuccessful attempts to apply the Equal Treatment Directive (76/207/EEC) to cases involving 

discrimination on grounds of sexual orientation in Case C -29/96 Grant v South -West Trains [1998] ECR 

I -621 T- 264/97 and in D and Sweden y Council [1999] ECR (Staff Cases) I -A -I and II -1 and on appeal to 

the Court of Justice as Joined Cases C- 122/99 P & C- 125/99 P D and Sweden v Council [2001] ECR 

I -4319, notwithstanding the earlier extension of the same legislation by the . Court of Justice to 

pre -operative transgendered individuals in Case C -13/94 P v S and Cornwall County Council [19961 

ECR I -2143. 
214 See, eg, Opinion 2/94 On the accession of the EC to the ECHR [1996] ECR 1 -1759, in which the 

Court of Justice stated that it was beyond the competence of the EU as currently constituted by the 

foundation Treaties to accede as a body to the ECHR. See, too, Case C- 376/98 Germany v Parliament 

and Council: re Tobacco Advertising [2000] ECR I -2247, [2000] ECR I -8419, where the Court of Justice 

struck down Directive 98/43/EC for lack of Community competence on the grounds that as a public 

health measure it should have been adopted under the public provisions of what is now Art 168 TFEU 
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that the substantive content of the European Convention on Human Rights could 
be regarded as forming part of the general principles of EU 1aw215 -that, in the 
absence of an express and explicit provision in the Treaties 216 it was simply not 
competent for the EU itself to become a party to the European Convention on 
Human Rights217 (and thereby bring the CJEU itself directly under the jurisdic- 
tional oversight of the European Court of Human Rights). 

The case law of the CJEU is, nonetheless, presented and referred to by the Court 1.123 
of Justice as a coherent and consistent body of ever -developing doctrine. Each 
judgment of the Court of Justice is said to be of the same value and standing as 
any other. No public dissenting opinions of individual judges disagreeing with 
the majority are, however, permitted in the CJEU. The judgments of the CJEU are 
therefore, of necessity, the products of a certain amount of compromise of 
differing views. Further, the increasing volume of work at the CJEU has meant 
that more and more cases are being dealt with by ever -smaller chambers of the 
Court of Justice (which may consist of as few as three judges)218 and of the 
General Court. No matter how many judges are involved, the judgments of the 
Court of Justice are to be regarded by national courts as equally authoritative. It is 
clear, however, that a difference in the (composition of) chambers dealing with a 
case might yield a different result. The unity of the CJEU's approach may 
therefore be more apparent than real. 

There is a the same time an increasing tendency of the Court of Justice formally to 1.124 
convene itself as a Grand Chamber in some cases before it, including on 
preliminary references, though private parties have no standing to request such a 
reference to the Grand Chamber.219 In this the Court of Justice is perhaps taking 
up the practice of the European Court of Human Rights which is convened as a 
Grand Chamber in appeals from smaller sections of the Court. But it is not clear 
on what basis a Grand Chamber of the Court of Justice might be convened, since 
it will not be on appeal from any small chamber of the Court of Justice itself. And 
the convening of a Grand Chamber does not necessarily lead to any greater 
clarity in the approach being taken by the Court of Justice, since what this means 

(formerly Art 152 EC and before that Art 129(1) of the EC Treaty) rather than the single market 
provisions of what is now Art 114 TFEU (formerly Art 95 EC and before that Art 100a of the EC 
Treaty). 

215 See ch 6 for a general discussion of the issues raised by the use of human rights rhetoric by the 
CJEU. 

216 Art 6(2) TEU (following the amendments made by the 2007 Lisbon Treaty) is now intended to 
be just such a Treaty provision allowing for the EU's accession to the ECHR. 

See 
216 With 

Opinion 
fe t from 1 January 2007 (with the accession C of Romanian and Bulgarian judges to the 

CJEU) the Court of Justice operates with four five -judge chambers (the First, Second, Third and Fourth 
Chambers), and four three judge chambers (Fifth, Sixth, Seventh and Eighth Chambers) See generally 
the Annual Reports of the CJEU (available at <www.curia.europa.eu >). 

219 The third paragraph of Art 16 of the Statute of the Court of Justice provides that 'the Court shall 
sit in a Grand Chamber when a Member State or an institution of the Communities that is party to the 
proceedings so requests'. In Case C- 292/05 Lechouritou and others [2007] ECR I -1519 at para 20, the 
Court of Justice held that 'it is apparent from the very wording of the third paragraph of Article 16 
that individuals do not have standing to make such a request ... that the case be referred to a Grand 
Chamber.' 
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is that the unanimous judgments resulting are even more composite products 
than usual, containing and concealing the voices of yet more judges and tending 
to produce a result more akin to Delphi than Babel. 

THE EUROPEAN ECONOMIC AREA 

1.125 On 1 January 1994 the European Economic Area Agreement came into force 

between the EU and five of the countries which formed the European Free Trade 

Area (EFTA). The aim of this Treaty was to create a European Economic Area 

(EEA) in which the EU's free trade rules and competition policy would apply. The 

Treaty provided for a complex system of political and judicial cooperation and 

information exchange, to ensure that these common rules would be interpreted 
and applied in the same way in both the EU and the relevant EFTA States. Four of 

these States (Austria, Finland, Norway and Sweden) subsequently applied for full 

membership of the EU, and three of them were admitted, Norway having 
withdrawn its application following an adverse national referendum. 

1.126 The EEA encompassed at the time of writing 27 Member States of the EU plus 

only three non -EU countries, namely Iceland, Liechtenstein and Norway, Switzer- 

land having failed to ratify the EEA Treaty. It is accordingly unlikely that the EEA 

system of judicial cooperation will have any significant impact on the EU legal 

order created and operated by the CJEU,22o particularly given that the concepts of 

supremacy and of direct effect of unimplemented European would appear to 

be inconsistent with the terms of the EEA Agreement.221 Given that they are 

dealing with legislative provisions which directly parallel existing EU secondary 
legislation, however, decisions of the EEA Court may provide a useful source of 

persuasive but non - binding authority to Member States in matters on which the 

CJEU has not definitively ruled. Further, the EEA States are permitted to inter- 

vene on the same basis as EU Member States in cases before the- CJEU which are 

concerned with provisions of EEA relevance.222 

220 See Opinion 1/91 Re a Draft Treaty on a European Economic Area [1991] ECR I -6079 and Opinion 

1/92 Re a Revised Draft Treaty on a European Economic Area [1992] ECR I -2821. See, too, Case C- 321/97 

Anderson v Sweden [1999] ECR I -3551, in which the Court of Justice affirmed that it had no jurisdiction 
to determine questions arising from the EEA Agreement as it applies or applied in EFTA States. 

221 In particular, Protocol 35 of the EEA Agreement, which provides in Art 1 that EFTA States 

should, where necessary, pass a statutory provision to the effect that implemented EEA rules should 

prevail over other national rules in cases of conflict, also contains the following preamble: 'Whereas 
the Agreement aims at achieving a homogeneous European Economic Area, based on common rules, 

without requiring any Contracting Party to transfer legislative powers to any institution of the European 

Economic Area; and whereas this consequently will have to be achieved through national procedures . 

(emphasis added) 
222 See, eg, Joined Cases C- 20/00, C -64/00 Booker Aquaculture and Hydro Seafoods v Scottish Ministers 

[2003] ECR I -7411, a case in which Norway intervened and which concerned the interpretation of 

European legislation dealing with the detection and eradication of infectious diseases of farmed fish. 
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The Duties of National Courts 
Under EU Law 

INTRODUCTION 

In the previous chapter we examined the general characteristics of EU law as a 2.01 
new kind of legal order which was capable of creating rights and obligations not 
only for States but also for individuals within those States. In this chapter we 
consider some of the issues that may arise in practice when an individual seeks to 
rely upon an EU law right before the national courts of the United Kingdom. We 
shall examine, in particular, the duties incumbent upon a national judge when 
faced with an EU law issue. 

EUROPEAN COMMUNITIES ACT 1972 

The United Kingdom became a Member State of the European Communities by 2.02 
virtue of the 1972 Treaty of Accession. From an EU perspective this Treaty 
resulted in, amongst other things, the bringing of the legal systems of England, 
Wales, Scotland and Northern Ireland into the existing EU legal order. From a 
national perspective, the system of EU law was received into the domestic legal 
systems of the United Kingdom by virtue of an Act of Parliament, the European 
Communities Act (ECA) 1972. 

Section 2(1) of the ECA 1972 requires all national authorities in the United 2.03 
Kingdom- including its courts and tribunals -to recognise, make available in 
law and enforce, allow or follow all rights, powers, liabilities obligations, restric- 
tions, remedies and procedures arising under EU law. Section 2(2) of the Act gives 
power to the Executive to make regulations implementing any EU law obligation 
of the UK. This has been the usual manner in which EU law obligations have been 
brought into effect in the UK as a matter of national law. But as Lord Hoffmann 
observed in R y Secretary of State for Health and others, ex p Imperial Tobacco Ltd and 
others: 

[An EC] directive confers no powers upon the Government. All that it does is to impose 
obligations upon the United Kingdom as a Member State. The powers of the executive 
branch of government of the United Kingdom are entirely a matter of domestic law. It is 
s 2(2) of the [European Communities] Act which confers legislative power upon Her 
Majesty in Council and the Secretary of State. There is no need, as a matter of 
Community law, for the executive to avail itself of Section 2(2) or for Section 2(2) to exist. 
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The legislative branch of government could discharge the Community obligations of the 

United Kingdom by enacting primary legislation. The fact that the government has 

power to do so under Section 2(2) is a matter of domestic convenience. Parliament has 

chosen to make this power conditional upon the existence of a Community obligation? 

2.04 In Oakley Inc y Animal Ltd, the Court of Appeal of England and Wales -in remarks 

subsequently expressly concurred with by Lord Mance sitting in the UK Supreme 

Court2 -disapproved of views expressed in earlier decisions by Lord Johnston 

sitting as chair of the Employment Appeal Tribunals as to the extent of the power 

conferred by the UK Parliament upon the Executive under section 2(2) of the ECA 

1972. The Court of Appeal held that the power to 'give effect' to the United 

Kingdom's international (EU law) obligations was a power sui generis, and should 

not be construed narrowly. Waller LJ observed as follows: 

Lord Johnston's opinion as to the ambit of the section is not in my view right. 

Furthermore I can see nothing in the wording of the section which would support 
the view that in some way a policy decision or a significant policy decision is 

automatically excluded from the ambit of section 2(2)(b). At the same time I do 

not for my part equate the words 'related to' or 'arising from' in this subsection 
with 'not distinct, or separate, or divorced from' (the language used by Otton Ln. 

I would endorse his words that they should be given their natural meaning but, 

as we know, context means everything. That context is the bringing into force 

under section 2 of the laws, which under the Treaties the United Kingdom has 

agreed to make part of its laws. 

whole section is clearly primarily concerned with that obligation and the primary 
objective of any secondary legislation under section 2(2) must be to do just that. 

Section 2(2)(b), and the words 'arising out of' and 'related to' take their context 

from that being the primary purpose of section 2. It seems to me that section 

2(2)(b) from its position in section 2, from the fact that it adds something to both 

1 R y Secretary of State for Health and others, ex p Imperial Tobacco Ltd and others [2001] 1 WLR 127 

(HL) per Lord Hoffmann as noted at 140. 
2 Ahmed and others v HM Treasury (JUSTICE intervening) (Nos 1 and 2) [2010] 2 WLR 378 (UKSC) per 

Lord Mance at 446, para 212. 
3 Addison and Others v Denholm Ship Management (UK) Ltd and others [1997] ICR 770 (EAT) per Lord 

Johnston: 'Without venturing a view as to whether R y Secretary of State for Trade and Industry, ex p 

UNISON [1996] ICR 1003 is correctly decided on its own facts, we confess considerable concern with 

the general approach of Otton LJ if he is seeking to suggest that "related to" in section 2(2)(b) of the 

European Communities Act 1972 can be used to enable a minister to widen, by regulation, the main 

thrust or effect of the Directive it is seeking to implement. In our opinion, as a matter of general law in 

relation to primary and subordinate legislation, as stated by Lord Mackay of Clashfern LC in Hayward 

v Cammell Laird Shipbuilders Ltd (No 2) [1988] ICR 464, 473, if the Directive is to be regarded as the 

parent, the child cannot be larger, wider, or have greater implications than its parent allows. 

Accordingly, if the effect of regulation 2(2) of the [Transfer of Undertakings (Protection of Employ- 

ment) Regulations 1981 (SI 1981/1794)] is to confer a lesser exclusion, and thus a wider benefit, to 

workers otherwise excluded by the Directive, we consider that the regulation is ultra vires the 

enabling power, and would require primary legislation as contemplated by article 7 of Directive 

(77/187/EEC).' See to like effect Perth and Kinross v Donaldson [2004] ICR 667 (EAT) per Lord Johnston 

at 672, para 19: 'If it is to be suggested that the 1981 Regulations have effectively allowed the Directive 

to operate in that context, we consider that it falls foul of the approach that we adopted in Addison v 

Denholm Ship Management (UK) Ltd [1997] ICR 770 to the effect that it is going beyond the scope of the 

Directive and would therefore in that respect be ultra vires. The issue requires to be addressed by 

primary legislation.' 
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subsections (1) and (2), and from its very wording is a subsection to enable 
further measures to be taken which naturally arise from or closely relate to the 
primary purpose being achieved. I accept that I will be accused of adding the 
words 'naturally' and 'closely', but I believe that describes the context which 
provides the meaning of the words.4 

Section 3 of the 1972 Act requires that' judicial notice be taken of the EU 2.05 
foundation Treaties, the contents of the EU's Official Journal and 'any decision of, 
or expression of opinion by the European Court or any court attached thereto', 
and for decisions on EU law matters to be determined by national courts and 
tribunals 'in accordance with the principles laid down by and any relevant 
decision of the European Court [of Justice] or any court attached thereto'. 
National legislation existing prior to the ECA 1972 was impliedly repealed in so 
far as it was inconsistent with EU laws: subsequent legislation was to be 
interpreted in the light of, and in accordance, with the requirements of EU law.6 

ARTICLE 4(3) TEU AND THE EFFECTIVENESS OF EU LAW 

Appeals to the need for consistency and uniformity of EU law have been central 2.06 
to the claim to the supremacy of EU law, to the gradual development and 
widening of the concept of direct effect, and to the discovery of the principle of 
indirect effect. As the Court of Justice stated in Walt Wilhelm: 

4 Oakley Inc v Animal Ltd (Secretary of State for Trade and Industry intervening) [2006] Ch 337 (CA) 
per Waller LJ at 352, para 39, overruling the first- instance decision of the Chancery Division Patents 
Court (reported at [2005] 1 CMLR 51) to the effect that s 2(2) of the ECA 1972 did not enable the 
Executive to make secondary legislation to achieve a result not required by a Community obligation 
simply because the purpose of such legislation was in some way related to or arose from that 
obligation. The Court of Appeal analysis was also followed in the subsequent decision of Moses LJ in 
R (on the application of Cukurova Finance International Ltd) v HM Treasury [2009] European Law Reports 317 
(QBD) at paras 58 and 59, as follows: 'The Court of Appeal in Oakley ruled that was wrong. The 
rejection of Lord Johnston's judgment ... establishes two important propositions which were not in 
dispute. Firstly, the mere fact that secondary legislation goes further than the Directive it is designed 
to implement does not necessarily mean that that secondary legislation is ultra vires. Secondly, the 
mere fact that the extension is a result of an independent domestic policy decision does not necessarily 
mean that the legislation is ultra vires. ... I draw particular attention to the reference by May LJ to 
choice. As he explains, a Directive may permit a Member State to choose how to implement its 
provisions into domestic law. The exercise of that choice would be an exercise by virtue of section 
2(2)(a) since it will be the exercise of a choice designed to further the purpose of the Directive. Section 
2(2)(b) adds something to section 2(2)(a) as Jacobs LJ observed (at paragraph 76). It permits what May 
14 described as an original choice, that is a choice which is not designed to further the purpose of the 
Directive, although of course it would be unlawful were it to be inconsistent or detrimental to that 
purpose. (See also that distinction made by Waller LT in R (on the application of Parker) v Bradford Crown 
Court [2006] EWCH 3213 Admin).' 

5 See, eg, Case 121/85 Conegate v Commissioners of Customs & Excise [1986] ECR 1007, [1987] QB 
254; and Case 34/79 R v Henn & Derby [1979] ECR 3795, [1981] AC 850, on the implied partial repeal of 
provisions regarding 

o 

the 
Sunderland Council [20 3] 

officials 
QBt 151d per s Laws LJl at 186: 'The 1972 Act ... 

incorporated the whole corpus of substantive Community rights and obligations, and gave overriding 
domestic effect to the judicial and administrative machinery of Community law. It may be there has 
never been a statute having such profound effects on so many dimensions of our daily lives. The 1972 
Act is, by force of the common law, a constitutional statute. Ordinary statutes may be impliedly 
repealed. Constitutional statutes may not.' 
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The binding force of the Treaty and of measures taken in application of it must not differ 

from one State to another as a result of internal measures, lest the functioning of the 

Community system should be impeded and the achievement of the aims of the Treaty 

placed in peril.? 

2.07 The Court of Justice has, over time, developed this statement of aspiration that 

the aims of the EU Treaties be achieved, into a legal duty binding on the Member 
States and all their institutions, including their courts. From an EU perspective, 
the duty of national courts to apply EU law in accordance with the decisions and 

principles of the Court of Justice has been situated by the Court of Justice within 
the terms of Article 4(3) TEU (formerly Article 10 EC). The obligation on Member 
States under Article 4(3) TEU 'to ensure fulfillment of the obligations arising out 

of the Treaties or resulting from the acts of Union' has become a fruitful source for 

the Court of Justice to construct new and specific EU law legal duties designed to 

ensure that the aims of the EU Treaties should be fulfilled.8 The Court of Justice 

has observed that while the principle to which Article 4(3) TFEU gives expression 
imposes on Member States and on the institutions mutual duties of sincere 

cooperation,9 the principle cannot be construed as meaning that as a matter of EU 

law a Member State may be obliged, vis -à -vis one of its citizens, to bring an action 

for annulment or an action in respect of a failure to act, albeit that EU law does 

not in principle preclude national law from containing such an obligation or 

providing for liability to be imposed on the Member State for not having acted in 

such a way.lo 

2.08 In considering how EU law is to be applied, sections 2 and 3 of the ECA 1972 

should therefore be read in the light of the case law of the Court of Justice on the 

Article 4(3) TEU duties of national courts. 

2.09 Article 4(3) TEU (formerly Article 10 EC and, before that, Article 5 of the EC 

Treaty) is in the following terms: 

a) Pursuant to the principle of sincere cooperation, the Union and the Member 
States shall, in full mutual respect, assist each other in carrying out tasks 

which flow from the Treaties. 
b) The Member States shall take any appropriate measures, general or particu- 

lar, to ensure fulfilment of the obligations arising out of the Treaties or 

resulting from the acts of the institutions of the Union. 
c) The Member States shall facilitate the achievement of the Union's tasks. 
d) The Member States shall refrain from any measure which could jeopardise 

the attainment of the Union's objectives. 

See Case 14/68 Walt Wilhelm v Bundeskartellamt [1969] ECR 1 at 14. 
8 See J Temple Lang, 'The Principle of Effective Protection of Community Law Rights' in D 

O'Keefe and A Bavasso (eds), Judicial Review in the European Union Law: Volume 1 of Liber Amicorum in 

honour of Lord Slynn of Hadley, ch 17 ( The Hague, Kluwer, 2000) and J Temple Lang, 'Community 
Constitutional Law: Article 5 EEC Treaty' (1990) 27 CML Rev 645 for a survey of CJEU jurisprudence in 

this area. 
9 Case 230/81 Luxembourg v Parliament [1983] ECR 255, para 37; order in Case C -2/88 Zwartveld 

and Others [1990] ECR I -3365, para 17. 
10 Case C- 511/03 Netherlands v Ten Kate Holding Musselkanaal BV [2005] ECR I -8979. o 
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Article 4(3) TEU sets out general duties on the Member States to show loyalty and 210 
good faith in their dealings with the EU, and to cooperate with EU institutions in 
ensuring the achievement of EU objectives. As the Court of Justice has noted in 
the context of EU competition law: 

Whilst it is true that the rules on competition are concerned with the conduct of 
undertakings and not with national legislatión, Member States are none the less obliged 
under the second paragraph of Article 5 of the Treaty [now Article 4(3) TEU] not to 
detract, by means of national legislation, from the full and uniform application of 
Community law or from the effectiveness of its implementing measures; nor may they 
introduce or maintain in force measures, even of a legislative natures, which may render 
ineffective the competition rules applicable to undertakings.11 

And in Marks & Spencer y Commissioners of Customs and Excise a three -judge 2.11 
chamber of the Court of Justice went so far as to claim more generally that: 

[T]he adoption of national measures correctly implementing a directive does not 
exhaust the effects of the directive. Member States remain bound actually to ensure full 
application of the directive even after the adoption of those measures. Individuals are 
therefore entitled to rely before national courts, against the State, on [directly effective 
provisions] not only where the directive has not been implemented or has been 
implemented incorrectly, but also where the national measures correctly implementing 
the directive are not being applied in such a way as to achieve the result sought by it.12 

The CJEU has summarised the position thus: 2.12 

72. The Member States' obligation, arising from a directive, to achieve the result 
envisaged by that directive and their duty under Article 4(3) TEU to take all 
appropriate measures, whether general or particular, to ensure the fulfilment of 
that obligation is binding on all the authorities of the Member States including, for 
matters within their jurisdiction, the courts. Such obligations devolve on those 
authorities, including, where appropriate, in their capacity as a public employer. 

73. Where they are unable to interpret and apply national law in compliance with the 
requirements of EU law, it is for the national courts and administrative bodies to 
apply EU law in its entirety and to protect rights which it confers on individuals, 
disapplying, if necessary, any contrary provision of domestic law (see, to that effect, 
Case 103/88 Costanzo [1989] ECR 1839, paragraph 33, and Case C- 243/09 Fuß 14 
October [2010] ECR I -nyr, paragraph 63).13 

It should always be borne in mind, however, that a national rule which is 2.13 
incompatible with directly effective EU law is not 'invalid' in the sense of being 
void ab initio and incapable of producing legal effect. Instead the principles of the 
primacy and effectiveness of EU law create a procedural duty on the national 
court which must, where it might otherwise apply a national rule in the specific 

11 Case 229/93 Leclerc and others v SARL 'Au blé vert' and others [1985] ECR 1 at para 14. 
12 Case C -62/00 Marks & Spencer v Commissioners of Customs and Excise [2002] ECR I -6325 at para 

27. 
13 Joined Cases C- 444/09 & C- 456/09 Gavieiro Gavieiro and another v Consellería de Educación e 

Ordenación Universitaria de la Xunta de Galicia, 22 December, [2010] I -nyr at paras 72 -73. 
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case before it, disapply that rule in that case to the extent that it is incompatible 
with the effective respect and protection of the EU law rights of the parties to the 

litigation.14 

2.14 It is certainly clear from the case law of the Court of Justice that the duties set out 

in Article 4(3) TEU to promote the objectives of the EU apply to all public 

institutions and authorities within the Member State.15 In Fratelli Costanzo,16 for 

example, the Court of Justice held that the municipal and regional authorities of a 

Member State were bound by the provisions of a directly- effective directive, 
notwithstanding the fact that the directive had not been implemented into 

national law by the central government.17 And all administrative authorities of 

the Member States are bound to give primacy to EU law in the event of conflict 

with national law.18 

2.15 Most importantly from the point of view of the practising lawyer, the duty to 

promote the effectiveness of EU law applies directly and equally to all the 

national courts of the Member States. National courts and tribunals must ensure 
the full and proper effect of EU provisions. And if a specialist court or statutory 
tribunal within a Member State is given the power under national law to 

adjudicate on claims in the field covered by EU law, then it must also have a 

jurisdiction as a matter of EU law to apply directly- effective provisions of EU law 

even if that national tribunal had not been given express jurisdiction under its 

constituting statute to do so under domestic law.19 

2.16 From the point of view of the national court, the performance of its duties under 
Article 4(3) TEU involves essentially a two -stage process. First, the national court 

or tribunal must establish the aims or objectives of the EU provision at issue and 

14 See Local Authorities Mutual Investment Trust v Commissioners for Customs and Excise [2003] 

EWHC 2766 (Ch), [2004] STC 246 per Lawrence Collins J (now Lord Collins) at para 68, referring to 

and relying upon: Joined Cases C -10/97 etc Ministero delle Finanze v IN CO GE '90 SRL [1998] ECR 

I -6307, 6333, para 21; Imperial Chemical Industries plc v Colmer (No 2) [1999] 1 WLR 2035 (HL); and Marks 

and Spencer plc v Commissioners for Customs and Excise [2003] EWCA Civ 1448, [2004] 1 CMLR 8, para 

173. 
18 See, eg, Case C- 341/08 Petersen v Berufungsausschuss für Zahnärzte für den Bezirk Westfalen -Lippe; 

12 January, [2010] ECR I -nyr at paras 80-81: '... The Court has held that all administrative bodies are 

subject to the obligation to respect the primacy of Community law (see, inter alia, Case 103/88 

Costanzo [1989] ECR 1839, paragraph 32, and Case C- 224/97 Ciola [1999] ECR I -2517, paragraph 30). 

That applies to an administrative body such as the Berufungsausschuss für Zahnärzte für den Bezirk 

Westfalen -Lippe. The fact that the national provisions at issue in the main proceedings were already in 

existence before the entry into force of the Directive is immaterial. It is also immaterial that those 

provisions did not make provision for the national court to disapply them in the event of their 

incompatibility with Community law. ... Consequently, the answer to the third question is that, if 

legislation such as that at issue in the main proceedings, having regard to its objective, were contrary 
to the Directive, it would be for the national court hearing a dispute between an individual and an 

administrative body such as the Berufungsausschuss für Zahnärzte für den Bezirk Westfalen -Lippe to 

decline to apply that legislation, even if it were prior to the Directive and national law made no 

provision for disapplying it.' 
16 Case 103/88 Fratelli Costanzo v Comune di Milano [1989] ECR 1839. 
17 See also Case 8/88 Germany v Commission: Re Suckler Cows [1990] ECR I -2321 and Case C -33/90 

Commission v Italy: Toxic Waste in Campania [1991] ECR I -5987. 
18 Case C- 341/08 Petersen v Berufungsausschuss fur Zahnarzte fur den Bezirk Westfalen -Lippe (Grand 

Chamber), 12 January, [2010] ECR I -nyr. 
19 Case C- 268/06 Impact v Minister for Agriculture and Food [2008] ECR I -2483. 



Article 4(3) TEU and the Effectiveness of EU Law 61 

so understand the result which would be sought by EU law. To this end, the 
national judge must become an EU judge, and must apply EU legal principles 
and methods of interpretation 20 In this regard, it should be noted that provisions 
of EU law are often given an 'autonomous' European interpretation by the Court 
of Justice, which may differ from the manner in which similar, or indeed identical, 
terms are applied and understood by national courts in purely domestic law 
contexts. This principle of the autonomous interpretation of EU law is discussed 
more fully in paras 2.129 to 2.132 below as one of the 'general principles' of EU 
law. 

Having established the result to be achieved by the application of the relevant EU 2.17 
law to the facts before it, the national court must, secondly, consider the mecha- 
nism in national law whereby this result might best be achieved. The general 
approach in the protection of EU law by national courts is encapsulated in the 
principle ubi ius, ibi remedium: that is to say that where an EU right has been 
breached, there must be found a means in national law to remedy that breach. 
The national court is under a duty to give full effect to the provisions of EU 1áw; 
if necessary refusing, of its own motion, to apply any conflicting provision of 
national legislation, even if that national legislation post -dates the EU provision 
in question. And it is not necessary for the court to request or await the prior 
setting aside of such provision by legislative or other constitutional means 21 It 
should also be noted that the Grand Chamber of the CJEU has held that national 
courts, even national constitutional courts, have no power in themselves to 
pronounce a stay or suspension of the 'ousting effect' of the national law that 
automatically follows from any finding of incompatibility between provisions of 
national law and the requirements of EU law by virtue of the principle of the 
primacy of EU law.22 

In view of this primacy of EU law over national law,23 the paramount duty of 2.18 
fidelity or loyalty is owed, as a matter of EU law, by each national court to the 
CJEU, rather than to other courts in the national hierarchy.24 If a lower court 
doubts the correctness of the decision of a higher court on a point of EU law, it 

2° See, eg, the comments of Lord McEwan in Frape y Ereco, 2002 SLT 371 (OH) at para 32: 'I am 
firmly of the opinion that I am compelled by authority and by the need to give commercial sense and 
effect to the [Commercial Agents (Council Directive)] Regulations 1993 that I have to interpret them in 
a way that will allow the pursuer compensation. This means as I have said giving a wide purposive 
meaning to the word "termination ". Times have changed and now in the new century it seems to me 
that the old, well loved, and established rules of contractual interpretation may have to give way to a 
bigger picture which is "the European dimension ". It is not an approach I find easy to accept nor do I 
embrace it with unbridled enthusiasm. I am troubled that like public policy this maybe in the future 
a very unruly horse to control, and at times it plainly involves gymnastics with some of our canons of 
interpretation of words and Statutes. I fear that it may lead us far from the sound law we have hitherto 
known and understood. Be all that as it may it is my duty to apply the law as it now is in a modern 
age. Scots law must not be seen to be timid or conservative where our Treaty obligations are in issue.' 

21 Case C- 187/00 Kutz -Bauer [2003] ECR I -2741, para 73; Joined Cases C- 387/02, C- 391/02 & 
C-403/02 Berlusconi and Others [2005] ECR I -3565, para 72; and Case C- 314/08 Filipiak [2009] ECR 
I- 11049, para 81. 

22 
See Case C- 409/06 Winner Wetten GmbH y Bürgermeisterin der Stadt Bergheim, 8 September, [2010] 

ECR I -nyr per the Grand Chamber at paras 63-67. 
23 Case 6/64 Costa y ENEL [1964] ECR 585; [1964] CMLR 425. See ch 1. 
24 Case 106/77 Amministrazione delle Finanze dello Stato v Simmenthal [1978] ECR 629 at 643. 



62 The Duties of National Courts Under EU Law 

should either distinguish the higher court ruling, or make a reference to the CJEU 

under Article 267'l'FEU, even ex proprio motu when the matter has not been raised 
by parties to the litigation.25 The lower court must consider itself free - 
particularly where it considers that a higher court's legal ruling could lead it to 

give a judgment contrary to EU law -to refer to the CJEU questions which 
concern it relative to the requirements of EU law.26 The Court of Justice has 

expressly stated that any rule of national law whereby a national court is bound 
on points of law by the rulings of a superior court cannot deprive lower courts of 

their power to refer to the CJEU questions as to the proper interpretation of EU 

law.27 

2.19 Further, where a national court is concerned that a provision of national law is not 

only contrary to EU law but is also unconstitutional, that national court retains 

the right and duty directly under Article 267 11,EU to refer EU law questions to 

the CJEU, even where the matter is also subject to a mandatory reference to the 

national constitutional court to rule on its constitutionality.28 In situations where 

there is such provision for internal constitutional reference, national lower courts 

must remain free: to refer to the CJEU for a preliminary ruling, at whatever stage 

of the proceedings they consider appropriate, even at the end of the interlocutory 
procedure for the review of constitutionality, any question which they consider 
necessary; to adopt any measure necessary to ensure provisional judicial protec- 

tion of the rights conferred under EU law; and to disapply, at the end of such an 

interlocutory constitutional procedure, the national legislative provision at issue 

if they consider it to be contrary to EU law.29 

2.20 Lastly, the CJEU accepts that, to ensure both stability of the law and legal 

relations and the sound administration of justice, past decisions of national courts 

in specific litigation before it which have become final- whether because all 

rights of appeal have been exhausted or the relevant time limits therefore have 

passed without an appeal being marked -need not be re- opened by the national 
court on the basis that the decisions are incompatible with EU law.30 European 
Union law does not require a national court to disapply domestic rules of 

procedure conferring finality on a decision,31 even if to do so would enable it to 

remedy an infringement of EU law by the final judicial decision at issue.32 

23 Case C- 446/98 Fazenda Pública [2000] ECR I -1135 at para 50. 
26 Case C- 378/08 ERG and Others, 9 March, [2010] ECR I -nyr at para 32. . 

27 Case 166 /73 Rheinmühlen- Düsseldorf [1974] ECR 33 at 38; and Case C- 210/06 Cartesio [2008] ECR 

I -9641, para 90. 
28 See Case C- 348/89 Mecanarte [1991] ECR I -3277, paras 39, 45 and 46. 
29 Joined Cases C- 188/10 and C189/10 Aziz Melki and Sélim Abdeli, 22 June, [2010] ECR I -nyr at 

para 57. 
30 Case C- 224/01 Kibler [2003] ECR I- 10239, para 38. 
31 Case C- 126/97 Eco Swiss [1999] ECR I -3055, paras 46 and 47. 
32 Case C- 234 /04 Kapferer y Schlank & Schick GmbH [2006] ECR I -2585. 

rei 
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'INDIRECT EFFECT' OR THE DUTY OF 'CONSISTENT INTERPRETATION' OF 
NATIONAL LAW WITH EU LAW 

The von Colson Principle 

The obligation of national courts under Article 4(3) TEU to interpret national law 2.21 
in accordance with EU law was first elaborated by the Court of Justice in Von 
Colson v Land Nordrhein- Westfalen.33 The Court of Justice held that in respect of 
national legislation which implements EU law, domestic courts should interpret 
this in the light of the wording and purpose of the relevant directive, so as to 
achieve the result intended by the EU provision. 

This duty was, indeed, anticipated by the courts in the United Kingdom. Thus, in 2.22 
Garland v British Rail Engineering, Lord Diplock observed: 

[I]t is a principle of construction of United Kingdom statutes, now too well established 
to call for any citation of authority, that the words of a statute passed after the Treaty has 
been signed and dealing with the subject matter of the international obligation of the 
United Kingdom are to be construed, if they are reasonably capable of bearing such a 
meaning, as intended to carry out the obligation and not to be inconsistent with it. A 
fortiori is this the case where the Treaty obligation arises under one of the Community 
treaties to which section 2 of the European Communities Act 1972 applies.34 

And in Litster v Forth Dry Dock Co Ltd, a seminal judgment in the House of Lords 2.23 
in a case which turned on the correct interpretation of the Transfer of Undertak- 
ings (Protection of Employment) (TUPE) Regulations 198135 in the light of the EU 
directive36 which the national regulations purported to implement, Lord Oliver of 
Aylmerton noted as follows: 

[I]f ... your Lordships are compelled to conclude that the [TUPE] Regulations are 
gravely defective and the government of the United Kingdom has failed to comply with 
its mandatory obligations under the [Acquired Rights] Directive ... so be it; but it is not, 
I venture to think, a conclusion which any of your Lordships would willingly embrace 
in the absence of the most compulsive context rendering any other conclusion impossi- 
ble. 

[T]he greater flexibility available to the court in applying a purposive construction to 
legislation designed to give effect to the United Kingdom's Treaty obligations to the 
[European]Community enables the court, where necessary, to supply by implication words 
appropriate to comply with those obligations. ... Having regard to the manifest purpose of 
the [UK] regulations I do not for my part feel inhibited from making such an implication 
in the instant case.37 

33 Case 14/83 Von Colson y Land Nordrhein -Westfalen [1984] ECR 1891. 
34 Garland y British Rail Engineering [1983] 2 AC 751 per Lord Diplock at 771A -B. 
33 

SI 1981/1794. 
36 Council Directive 77/187/EEC, [1977] OJ L61/27. 
37 Litster y Forth Dry Dock Co Ltd 1989 SC (FIL) 96 per Lord Oliver of Aylmerton at 108, 120 (also 

reported at [1990] 1 AC 547). (emphasis added) 



64 The Duties of National Courts Under EU Law 

2.24 The decision of the House of Lords in Litster is, in effect, that national courts in 

the UK have power under EU law to add to, delete from or hold ineffective 
provisions of implementing national legislation in order to ensure that they give 

full and accurate effect to EU law.38 It should be noted that in Litster there was no 

ambiguity in the UK regulations. As Lord Slynn, formerly UK judge on the Court 
of Justice, has noted extra judicially: 

[I]t is necessary for the national court to take account of the terms of the directive where 
implemented by specific legislation at all times. It would not be consistent with the 

obligation for a national court to be subject to a precondition such as a requirement that 

it may not look behind the text of a national implementing measure unless it is found to 

be ambiguous. For a court to tie its hands in this way might lead to a 'wrecking' 
interpretation of national provisions which might needlessly bring them into conflict 

with EU law rules 39 

2.25 The judges in Litster were not confronted with two or more possible constructions 
and invited to choose the one which reflected the requirements of EU law. Rather, 

the national regulations were simply inadequately drafted in so far as they were 

intended properly and fully to implement the EU directive. Their Lordships 
accordingly did not interpret the text of the national regulation; instead, they 

re- drafted it. Not only does the national court or tribunal have the power to 

interpret national legislation in this radical, purposive way, it also has a duty to do 

so under EU law. A purposive reading of national regulations may require the 

national court, even where there is no ambiguity in the plain wording of the 

regulations, to add or delete provisions with a view to achieving the objective of 

the directive. In the UK context, this does not involve contra legem interpretation 
or a usurpation of Parliamentary authority, since Parliament's avowed purpose in 

passing the national legislation was to implement the EU directive in full. The 

issue of the direct effect of the provisions of the Acquired Rights Directive 76/207 
never arose in Litster. The respondent company was a private party, and the 

doctrine of vertical direct effect40 meant that the provisions of the directive could 

not be directly applied against it. Instead, the national court's obligation to read 

the national implementing legislation in the light of the wording and purpose of 

the relevant EU provision gave rise to the 'indirect effect' of EU law. The 

provisions of implemented directives could thereby be made effective against all 

parties, public and private. 

38 See Pickstone v Freemans plc [1989] AC 66. The question as to how national courts should deal 

with non -implementing national legislation which conflicts with EU law is dealt with at paras 

2.30 -2.33 below. 
39 Lord Slynn of Hadley, 'Looking at European Community Texts' (1993) Statute Law Review 12 at 

26. And see, in the analogous context of the Convention -compatible interpretation of legislation 
required of the courts under s 3 of the Human Rights Act 1998, R (Wilkinson) y IRC [2005] 1 WLR 1718 

(HL) per Lord Hoffmann at 1723, para 17: 'There is a strong presumption, arising from the 

fundamental nature of Convention rights, that Parliament did not intend a statute to mean something 
which would be incompatible with those rights. This of course goes far beyond the old- fashioned 
notion of using background to "resolve ambiguities" in a text which had notionally been read without 
raising one's eyes to look beyond it.' 

4° The doctrine of the vertical direct effect of directive is discussed in Chapter 1 above at paras 1.85 

to 1.91. 
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In Evans v Secretary of State for Environment, Transport and the Regions 41 the Court 2.26 
of Justice confirmed that the duty of 'conforming interpretation' should be 
applied not only to national legislation in the field of a directive but also to the 
Motor Insurers Bureau Agreement, an agreement concluded between the UK 
Government and a consortium of private insurance companies, the purpose of 
which is to ensure that the victims of uninsured drivers receive compensation in 
the event of injury due to a motor accident, a right also guaranteed under EU law 
by Directive 84/5 /EEC relating to insurance against civil liability in respect of the 
use of motor vehicles 42 

'Indirect effect' may also be given to international agreements: in Parfums Chris- 2.27 
tian Dior v Tuk Consultancy BV,43 the Court of Justice found that national courts 
were bound to apply national law relating to provisional measures for the 
protection of trademarks, a field in which the EU had also legislated, 'as far as 
possible in the light of the wording and purpose of Article 50' of the Agreement 
on Trade Related Aspects of Intellectual Property Rights (TRIPs) which is 
annexed to the WTO Agreement.' 4 

And in its decision on the preliminary reference in the Criminal Proceedings against 2.28 
Maria Pupino, the Court of Justice confirmed that a national court was obliged as a 
matter of EU law when applying national law to interpret it so as far as possible 
in the light of the wording and purpose of, the framework decision produced in 
the context of judicial cooperation in criminal matters under the pre- Lisbon EU 
Treaty, notwithstanding these instruments in 
the now repealed Article 34(2)(b) of the EU Treaty as it was originally drafted.45 

Although the principle of 'conforming interpretation' cannot serve as the basis for 2.29 
an interpretation of national law contra legem, that principle does, however, 

41 Case C -63/01 Evans v Secretary of State for Environment, Transport and the Regions [2003] ECR 
I -14447 at para 37. 

42 The (three judge chamber) Court of Justice decision in Evans would appear to be inconsistent 
with (and hence disapplies ?) the (five judge) decision of the House of Lords in White v White and 
another [2001] 1 WLR 481 (HL), in which a majority of their Lordships (Lord Cooke dissenting on this 
point) agreed with Lord Nicholls that the principle of EU conforming interpretation is one which 
applies only to legislation; as Lord Nicholls stated (at 488, paras 22 -23): 'The rationale of Marleasing is 
that the duty of member states under article 5 [of the EC Treaty] is binding on all the authorities of 
member states, including the courts. The courts must apply national law accordingly, whenever the 
law was enacted or made. But it is one matter to apply this principle to national law. Whatever form it 
may take, law is made by authorities of the state. It is quite another matter to apply this principle to 
contracts made between citizens. The Marleasing principle cannot be stretched to the length of 
requiring contracts to be interpreted in a manner that would impose on one or other of the parties 
obligations which, Marleasing apart, the contract did not impose. This is so even in the case of a 
contract where one of the parties is an emanation of government, here, the Secretary of State. The 
citizen's obligations are those to which he agreed, as construed in accordance with normal principles 
of interpretation. So the Marleasing principle must be put on one side.' u Joined Cases C- 300/98 & C- 392/98 Parfums Christian Dior v Tuk Consultancy BV [2000] ECR 
I- 11307. 

44 See too Case C- 245/02 Anheuser -Busch Inc v Budéjovickÿ Budvar, národní podnik [2004] ECR 
I -10989 (Grand Chamber). 

45 See Case C- 105/03 Criminal Proceedings against Maria Pupino [2005] ECR I -5285, [2006] QB 83 at 
paras 43 and 47. This principle of 'conforming interpretation' of a national statute with a Council 
Framework decision was expressly accepted and applied by the House of Lords in Dabas v High Court 
of Justice in Madrid [2007] 2 AC 31 per Lord Bingham at para 5. 
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require that, where necessary, the national court must consider the whole of 

national law in order to assess how far it can be applied in such a way as not to 

produce a result contrary to that envisaged by the relevant EU legal instrument.46 

In Kolpinghuis Nijmegen47 Advocate General Mischo suggested, further, that 

where a Member State stated that its existing legislation was sufficient to 

implement the provisions of a directive, such legislation should be treated in the 

same way as specific implementing legislation. 

National Provisions that do not Implement EU Law 

2.30 The decision of the Court of Justice in von Colson seemed to leave open the 

question of whether the duty to interpret national law in accordance with EU law 

applied also to national legislation which was not specifically intended to imple- 

ment EU provisions. The broader view of the interpretative obligation presents 
particular problems for national judges, who consider themselves to be con- 

strained by a narrower interpretation of the common law rules of statutory 
construction and by traditional doctrine of the role of the courts in relation to the 

Westminster Parliament. 

2.31 While the creative interpretation of implementing legislation might be justified on 

the grounds that it was the Westminster Parliament's intention to implement EU 

law in full, it is less easy to take a liberal view in respect of other legislation where 

the specific intention to implement is not present. This notwithstanding, broader 
claims about the proper interpretation of national law in the context of EU law 

were increasingly made by national judges. For example, in Garland y British Rail 

Engineering, Lord Diplock stated that unless an Act of Parliament passed after the 

United Kingdom's accession to the EU expressly stated that it was passed with 
the intention of breaching EU obligations, UK legislation should be construed in a 

manner consistent with EU law, 'however wide the departure from the prima facie 

meaning of the language of the provision might be needed to achieve consist - 

encÿ .4ß The argument that Parliament intends to comply with EU law in all 

circumstances unless it expressly says otherwise would provide the courts with a 

general background intention upon which to fasten, and so permit a purposive 
interpretation of all national legislation. It is not, however, an argument which 

has always been consistently adopted by the House of Lords 49 

2.32 Any restriction of the national court's interpretative obligation only to such 

national legislation as was passed with a view to implementing a particular EU 

provision is clearly inconsistent with the requirements of EU law in the light of 

46 See Joined Cases C- 397/01 to C- 403/01 Pfeiffer and Others [2004] ECR I -8835, paras 115, 116,118 

and 119; and Office of the King's Prosecutor, Brussels v Cando Armas [2006] 2 AC 1 per Lord Bingham at 

para 8. 
47. Case 80/86 Officier van Justitie v Kolpinghuis Nijmegen [1987] ECR 3969. 
48 Garland v British Rail Engineering [1983] 2 AC 751 at 770 -71. 
48 In both Duke v GEC Reliance [1988] AC 618 and Finnegan v Clowney Youth Training Programme 

[1990] 2 AC 407, the House of Lords refused to 'distort the plain meaning of the [national] legislation 
so as to find that an employer's policy of compulsory retirement of men and women employees at 

different ages might constitute unlawful sex discrimination. 
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the decision of the Court of Justice in Marleasing v La Comercial,50 in which the 
Court of Justice held that 

in applying national law, whether the provisions in question were adopted before or after the 
directive, the national court called upon to interpret it is required to do so, so far as 
possible, in the light of the wording and the purpose of the directive in order to achieve 
the result pursued by the latter. (emphasis added) 

The obligation to interpret national law in accordance with EU law expressed in 2.33 
von Colson is thereby explicitly extended to cover national provisions which 
pre- dated, and accordingly did not implement, EU law. 

The Need for Ambiguity in the National Provisions? 

The other main issue which arises out of the von Colson principle is to what extent 2.34 
the interpretative obligation is conditional upon ambiguity in the provision of 
national law which is subject to interpretation.51 Does the obligation operate only 
where a statute is reasonably capable of construction in conformity with EU law, 
or must the national judge distort the plain words of a statute or regulation where 
this is necessary to achieve the result prescribed by EU law? One problem is that 
ambiguity is often in the eye of the beholder. And there is, of course, an ambiguity 
about the word 'ambiguity'. Strictly, the word means something capable of bearing 
two or more meanings. It is often used by the courts as if it meant that two 
possible meanings were in the context equally possible or convincing. This is, 
however, arguably to confuse the ambiguous with the equivocal. As the late Lord 
Cooke of Thorndon once observed: 

'Ambiguous' is a word not itself free from the quality which it purports to ascribe. The 
philosopher Sir William Empson famously identified seven types of ambiguity, none of 
which appears to correspond with ordinary legal usage. In ordinary legal usage, I think 
that a provision is ambiguous if reasonably open on orthodox rules of construction to 
more than one meaning 52 

In von Colson itself, national judges were instructed to interpret national law in 2.35 
accordance with EU law in so far as they had discretion to do so under national law. 
In Marleasing, conforming interpretation was required 'as far as possible'. In the 

5° Case C- 106/89 Marleasing SA v La Comercial Internacional de Alimentacion SA [1990] ECR I -4153 at 
4159. 

51 Cf, however, Stirling District Council v Allan, 1995 SC 420 (IH) at 424: '[T]he directions contained 
in the European directive which the regulations were intended to implement ... cannot affect 
construction of the regulations except to the extent that there may be an ambiguity which may be 
resolved by reference to the directive, and in our view there is no ambiguity in the provision made by 
the regulations for discharge of the transferor's liabilities. However we consider not only that the 
construction which we have held to be correct is in accordance with the provisions of the directive, but 
also that the terms of the directive are inconsistent with the applicants' submission on the matter, and 
that they therefore confirm the view which we have expressed.' 52 

R v Secretary of State for the Environment, Transport and the Regions, ex p Spath Holme Ltd [2001] 2 
AC 349 per Lord Cooke of Thorndon at 400. 
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UK there is a long -established presumption in the common law that the Westmin- 

ster Parliament intends to legislate in conformity with its international commit- 
ments, and that where a statutory provision is susceptible of more than one 

interpretation the court should give it the construction which complies most 
closely with those commitments. National courts are regarded as State actors for 

the purposes of public international law. They therefore have a duty to read and 

give effect to statute,53 and to interpret and apply common law doctrines54 so far 

as it is possible to do so in a way which is compatible with the requirements of 

respect for the principles of international law. However, a judicial power to read 

statutes contra legem, which would go beyond even the widest view of interpreta- 
tion, is impossible to reconcile with the common law,55 and indeed is not required 
by EU law.56 

2.36 The strength of the interpretative obligation of national law in cases involving EU 

law matters may be seen from the two decisions of the House of Lords in Webb y 

EMO Cargo, concerning the question whether or not the proper interpretation of 

the Sex Discrimination Act 1975 required a comparison to be made between a 

pregnant woman and a hypothetical sick man in cases alleging discrimination on 

grounds of pregnancy. When the matter first came before the House of Lords,57 

their Lordships accepted that it was their duty, as national judges within the EU, 

to construe domestic legislation in any field covered by an EU directive so as to 

accord with the meaning of the directive as interpreted by the Court of Justice. 

This duty applied to domestic legislation regardless of whether it preceded or 

was subsequent to the directive. This duty was stressed to be one of interpretation 
rather than of legislating between the gaps. Where the national law was not 

intended to implement EU provision, their Lordships considered that the duty of 

the national court did not extend to distorting the otherwise plain meaning of the 

legislation. Rather, such a statute should be read in conformity with EU law only 

where it was open to divergent interpretations. On their first reading of the 

national statute, it seemed plain to their Lordships that such a comparison 
between pregnancy and illness was indeed required. Nevertheless, a preliminary 
reference (under what is now Article 267 TFEU) was made to the Court of Justice 

to ascertain what the position was as regards the interpretation of the Equal 

Treatment Directive 76/207, which post -dated the national legislation by one 

year. The Court of Justice, however, held that the Equal Treatment Directive did 

not require any such comparison.58 Pregnancy is not an illness. The very fact of 

taking pregnancy into account in making an employment decision was said to 

53 See, eg, T, Petitioner, 1997 SLT 724 (IH) at 733 -34; and R v Secretary of State for the Home 

Department, ex p Brind [1991] AC 696. 
54 See, eg, McLeod v Her Majesty's Advocate, 1998 JC 212; and Attorney General v Guardian 

Newspapers (No 2) [1990] AC 109 per Lord Goff at 283 -84: 'I conceive it to be my duty, when I am free 

to do so, to interpret the law in accordance with obligations of the Crown under this Treaty.' 
55 Salomon v Commissioners for Customs and Excise [1967] 2 QB 116. 
56 Case C- 105/03 Criminal Proceedings against Maria Pupino [2005] ECR I -5285, para 47: '[T]he 

principle of interpretation in conformity with Community law cannot serve as the basis for an 

interpretation of national law contra legem.' 
5 Webb v EMO Cargo [1993] ICR 175 (HL). 
58 Case C- 32 /93Webb v EMO [1994] ECR I -3567. 
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constitute sex discrimination since only women could get pregnant. Pregnancy 
was thus given a protected status from discrimination, notwithstanding the lack 
of any specific 'pregnancy protection' provision in either the 1976 Directive or the 
1975 Act 59 This decision by the Court of Justice in Webb v EMO placed the House 
of Lords in a dilemma when the matter was referred back to it by the Court of 
Justice. Their Lordships could either find: , 

a) that the national statute law did indeed require the comparator approach, 
equating a pregnant woman with a sick man, in which case the UK sex 
discrimination statute was out of step with and contrary to EU law, opening 
up the possibility of Francovich damages claims60 against the UK Government 
by women whose pregnant status was not given the special protection under 
national law required of it under EU law; or 

b) they could re- consider their first interpretation of the Sex Discrimination Act 
1975 and hold that, notwithstanding its wording, the national statute could be 
interpreted in line with EU law to give pregnancy a protected status without 
the need for any hypothetical comparator of the opposite sex. 

The House of Lords reluctantly chose the latter course, reading the Sex Discrimi- 
nation Act 1975 second time round in a manner which their Lordships had 
dismissed on their first consideration as artificial, strained and unwarranted by 
the wording of the statutory provision.61 

The strength of the EU obligation of conforming interpretation has become more 2.37 
generally accepted since the House of Lords' decisions in Webb, paradoxically 
perhaps as a result of the incorporation of certain of the substantive provisions of 
the European Convention on Human Rights into the domestic law of the United 
Kingdom. Lord Irvine of Lairg has expressly made the parallel between 
Convention -compatible interpretation under the Human Rights Act 1998 and the 
interpretative obligation already imposed under EU law.62 In particular, the 

s9 Specific provision was subsequently made in Directive 92/85/EC for employment protection 
for pregnant women and nursing mothers, regardless of questions of equal treatment between men 
and women. See ch 14 of this book on 'Equality Law'. 

60 If the result prescribed by a directive cannot be achieved by way of interpretation or in reliance 
on direct effect, in accordance with the judgment in Joined Cases C -6/90 & C -9/90 Francovich and 
Others [1991] ECR I -5357, at para 39, EU law requires the Member States' authorities to make good 
damage caused to individuals through failure to transpose that directive, provided three conditions 
are fulfilled: (i) the purpose of the directive in question must be to grant rights to individuals; (ii) it 
must be possible to identify the content of those rights on the basis of the provisions of the directive; 
(iii) there must be a causal link between the breach of the Member State's obligation and the damage 
suffered (see, to this effect, Case C -91/92 Faccini Dori [1994] ECR I -3325, para 27). 

6i Webb v EMO [1995] ICR 1021 (FIL). 
62 See Lord Irvine of Lairg, 'The Development of Human Rights in Britain under an Incorporated 

Convention on Human Rights' [1998] Public Law 221 at 228 -29: 'The [Human Rights] Act will require 
the courts to read and give effect to the legislation in a way which is compatible with Convention 
rights "so far as it is possible to do so ". This ... goes far beyond the present rule. It will not be 
necessary to find an ambiguity. On the contrary the courts will be required to interpret legislation so 
as to uphold the Convention rights unless the legislation itself is so clearly incompatible with the 
Convention that it is impossible to do so. ... The court will interpret as consistent with the Convention 
not only those provisions which are ambiguous in the sense that the language used is capable of two 
different meanings but also those provisions where there is no ambiguity in that sense unless a clear 
limitation is expressed. In the latter category of cases it will be "possible" (to use the statutory 
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Marleasing reference to the 'possible' is significantly echoed in the terms of section 

3(1) of the Human Rights Act 1998, which requires the court to interpret and 

apply both Scots and Westminster legislation so far as it is possible to do so 'in a 

way which is compatible with the Convention rights'.63 In Ghaidan y Godin- 

Mendoza, Lord Steyn emphasised the strength of the duty of Convention compat- 

ibility under section 3 of the 1998 Act by making express reference to the EU law 

duty of conforming interpretation: 

44. ... Section 3(1) [of the Human Rights Act 19981 applies even if there is no ambiguity in 

the language in the sense of it being capable of bearing two possible meanings. The word 

'possible' in section 3(1) is used in a different and much stronger sense. Secondly, 

section 3(1) imposes a stronger and more radical obligation than to adopt a 

purposive interpretation in the light of the ECHR. Thirdly, the draftsman of the Act 

had before him the model of the New Zealand Bill of Rights Act which imposes a 

requirement that the interpretation to be adopted must be reasonable. Parliament 

specifically rejected the legislative model of requiring a reasonable interpretation. 

45. Instead the draftsman had resort to the analogy of the obligation under the EEC Treaty on 

national courts, as far as possible, to interpret national legislation in the light of the 

wording and purpose of Directives. ... Given the undoubted strength of this interpretative 

obligation under EEC law, this is a significant signpost to the meaning of section 3(1) in the 

1998 Act. 

46. ... How the system modelled on the EEC interpretative obligation would work was 

graphically illustrated for Parliament during the progress of the Bill through both Houses. 

The Lord Chancellor observed that 'in 99% of the cases that will arise, there will be 

no need for judicial declarations of incompatibility' and the Home Secretary said 

'We expect that, in almost all cases, the courts will be able to interpret the 

legislation compatibly with the Convention': Hansard (HL Debates), 5 February 

1998, col 840 (3rd reading) and Hansard (HC Debates), 16 February 1998, col 778 

(2nd reading).64 

language) to read the legislation in a conforming sense because there will be no clear indication that a 

limitation on the protected right was intended so as to make it "impossible" to read it as conforming.' 

63 See Dabas y High Court of Justice in Madrid [2007] 2 AC 31 per Lord Brown of Eaton- under- 

Heywood at para 76: '[Case C- 105/03 Criminal Proceedings against Marial Pupino [[2005] ECR I -5285] 

imposes upon national courts the same interpretative obligation to construe national law so far as 

possible to attain the result sought to be achieved by framework decisions as the Court of Justice 

in Marleasing SA y La Comercial Internacional de Alimentación SA (Case C- 106/89) [1990] ECR I -4135 had 

earlier imposed upon national courts to achieve the purpose of directives. And that in turn, as Lord 

Steyn explained in Ghaidan v Godiñ- Mendoza [2004] 2 AC 557, para 45, is essentially the same strong 

interpretative obligation which section 3 of the Human Rights Act 1998 imposes (not just on courts, of 

course, but on all public authorities) to avoid breaches of the European Convention on Human Rights: 

the requirement "so far as it is possible to do so" to read and give effect to legislation in a way which 

is compatible with Convention rights.' 
64 Ghaidan y Godin- Mendoza [2004] 2 AC 557 per Lord Steyn at 574 (emphasis added). Cf R v 

Lambert [2002] 2 AC 545 per Lord Hope of Craighead at 585, para 81: '[I]t is clear that the courts are not 

bound by previous authority as to what the statute means. It has been suggested that a strained or 

non -literal construction may be adopted, that words may be read in by way of addition to those used 

by the legislator and that the words may be "read down" to give them a narrower construction that 

their ordinary meaning would bear: (Clayton and Tomlinson, The Law of Human Rights, para 428, 

p 168 (Oxford, 2000).) It may be enough simply to say what the effect of the provision is without 

altering the ordinary meaning of the words used (See Brown y Stott 2000 JC 328, 355B -C, per Lord 

Justice General Rodger.) In other cases (as in Vasquez y The Queen [1994] 1 WLR 1304) the words used 

will require to be expressed in different language in order to explain how they are to be read in a way 

i 

s 

1 

r 

c 

e 

t: 

tl 

1] 

c 

t'- 

Ii 

n 
to( 

in 

is 

at 

oI 

th 

ar 

E( 

17 



'Indirect Effect' or the Duty of 'Consistent Interpretation' 71 

Indirect Effect Cannot be Relied Upon by Member States' Implementing 
Authorities 

It should also be noted that in Kolpinghuis Nijmegen the Court of Justice held that 2.38 
the duty of a national court to interpret national law in the light of an EU directive 
did not extend to an interpretation which had the effect of, retrospectively, 
creating a criminal offence.65 As the Court of Justice has subsequently observed: 

[The] obligation of the national court to refer to the content of the directive when 
interpreting the relevant rules of its own national law reaches a limit where such an 
interpretation leads to the imposition on an individual of an obligation laid down by a 
directive which has not been transposed or, more especially, where it has the effect of 
determining or aggravating, on the basis of the directive and in the absence of a law 
enacted for its implementation, the liability in criminal law of persons who act in 
contravention of that directive's provisions.66 

And just as the Member State authorities cannot rely upon the EU law doctrine of 2.39 
'direct effect' against any claim to the effect that they have failed properly, to 
implement the provisions of a directive (and cannot rely upon 'direct effect' to 
seek to enforce against a private party the provisions of a directive which they 
have not timeously implemented67), neither can the Member States' authorities 
rely on the 'indirect effect' interpretative obligation of the courts as a defence to a 
direct challenge to its implementation.68 Conforming interpretation (or 'indirect 
effect') of EU law is a tool which might be used by individuals seeking vindica- 
tion of their rights, not by the the Member State seeking to defend 
the manner of implementation. Instead, when implementing EU law obligations 
into national law, Member States are bound by the EU law principle of legal 
certainty.69 As the Court of Justice has repeatedly observed: 

[E]ach Member State is bound to implement directives in a manner that fully meets the 
requirements of clarity and certainty in legal situations imposed by the Community 
legislature, in the interests of the persons concerned. To that end, the provisions of a 
directive must be implemented with unquestionable binding force and with the requi- 
site specificity, precision and clarity (see, inter alia, Case C- 354/99 Commission y Ireland 
[2001] ECR I -7657, paragraph 27). The provisions intended to transpose a directive must 
thus create a legal situation that is sufficiently clear, precise and transparent that 

that its compatible. The exercise in these cases is one of translation into compatible language from 
language that is incompatible. In other cases (as in Regina v A [2001] 2 WLR 1546, HL) it may be 
necessary for words to be read in to explain the meaning that must be given to the provision if it is to 
be compatible. But the interpretation of a statute by reading words in to give effect to the presumed 
intention must always be distinguished carefully from amendment. Amendment is a legislative act. It 
is an exercise which must be reserved to Parliament.' 

68 Case 80/86 Officier van Justitie v Kolpinghuis Nijmegen BV [1987] ECR 3969. 
66 Case C- 168/95 Luciano Arcaro [1996] ECR I -4705 at para 42. 
67 Case 80/86 Officier van Justitie v Kolpinghuis Nijmegen BV [1987] ECR 3969. 
68 See Case C -97/01 Commission v Luxembourg [2003] ECR I -5797, where the Court of Justice noted 

at para 32: '[A]ccording to settled case -law, in relation to the transposition of a directive into the legal 
order of a Member State, it is essential that the national legislation in question effectively ensures that 
the directive is fully applied, that the legal position under national law is sufficiently precise and clear 
and that individuals are made fully aware of their rights (Case C- 365/93 Commission v Greece [1995] 
ECR I -499, paragraph 9, and Case C- 144/99 Commission v Netherlands [2001] ECR I -3541, paragraph 
17),' 

69 
See Case T -16/04 Arcelor SA v European Parliament, 2 March, [2010] ECR II -nyr at para 198. 



72 The Duties of National Courts Under EU Law 

individuals can ascertain the full extent of their rights and obligations and, where 

appropriate, rely on those rights before the national courts (see, inter alia, Case C- 131/88 

Commission v Germany [1991] ECR I -825, paragraph 6) 7° 

2.40 'Legal certainty' is a general principle of wide application that has been said to 

entail, for example, that legislative provisions applied should be 

governed by an elementary consistency and coherence sufficient to enable [the indi- 

vidual] to discern the consequence (legal and financial) of his activities 71 

It has also been held to follow from the principle of legal certainty that ambigu- 

ous provisions of (tax) legislation should be read contra proferentem and given the 

interpretation which favours the rights of the individual against those of the 

public authority.72 

2.41 Member States are bound by the EU law principle of legal certainty to ensure that, 

in their implementation of EU law obligations, those implementing national 
provisions are clear, unambiguous and precise. Thus in Commission y Netherlands, 

the Court of Justice held that the failure by The Netherlands to make specific 

provision in its national law regarding the need for plain and intelligible lan- 

guage as set out in Articles 4(2) and 5 of the Unfair Contract Terms Directive 

(93/13/EC) constituted a failure on the part of the Member State properly to 

implement that Directive. The Court of Justice rejected the contention from The 

Netherlands Government that existing Dutch consumer protection law could be 

interpreted in a manner compatible with the requirements of the Directive, 
holding that such reliance on 'indirect effect' did not constitute implementation 
sufficient to fulfil the requirements of legal certainty in the case of a directive 

specifically intended to confer new EU law rights on individuals, as follows: 

As regards the argument advanced by the Netherlands Government that, if the Nether- 

lands legislation were interpreted in such a way as to ensure conformity with the 

Directive -a principle endorsed by the Hoge Raad der Nederlanden (Netherlands) -it 
would be possible in any event to remedy any disparity between the provisions of 

Netherlands legislation and those of the Directive, suffice it to note that, as the Advocate 

General explained in point 36 of his Opinion,73 even where the settled case -law of a Member 

State interprets the provisions of national law in a manner deemed to satisfy the requirements of 

70 Case C- 177/04 Commission y France [2006] ECR I -2461 at para 48. 
7' See the Opinion of AG Cosmas in Case C -63/93 Duff v Minister of Agriculture [1996] ECR I -4559 

at para 2. See too the decision of the Grand Chamber in Case C- 308/06 Intertanko and Others [2008] 

ECR I-4057 at para 69: 'The general principle of legal certainty, which is a íindamental principle of 

Community law, requires, in particular, that rules should be clear and precise, so that individuals may 

ascertain unequivocally what their rights and obligations are and may take steps accordingly (see 

Case C- 110/03 Belgium y Commission [2005] ECR I -2801, paragraph 30, and Case C- 344/04 IATA and 

ELFAA [2006 ECR I -403 paragraph 68).' 
72 Case 169/80 Gondrand Frères [1981] ECR 1931. 
73 Case C- 144/99 Commission y Netherlands [2001] ECR I -3541, Opinion of AG Tizzano delivered on 

23 January 2001, at para 36: 'National case -law interpreting provisions of domestic law in a manner 

regarded as being in conformity with the requirements of a directive is not sufficient to make those 

provisions into measures transposing the directive in question. Consistently with that approach, as I 

have already mentioned, the Court explained in the same case that it is particularly important, in 

order to satisfy the requirement for legal certainty, that individuals should have the benefit of a clear 

and precise legal situation enabling them to ascertain the full extent of their rights and, where 

appropriate, to rely on them before the national courts.' 

C 

t] 

A 

o 

S 

a 

o 

tSI 

rf 

d 

d 

n 

u 

( 



'Indirect Effect' or the Duty of 'Consistent Interpretation' 73 

a directive, that cannot achieve the clarity and precision needed to meet the requirement of legal 
certainty. That, moreover, is particularly true in the field of consumer protection.74 

Summary of Indirect Effect or the Duty of Conforming Interpretation 

In summary, from the perspective of EU law, it is the duty of the domestic courts 2.42 
under Article 4(3) TEU to minimise the national Executive's default by interpret- 
ing the existing domestic law, wherever possible, in conformity with the relevant 
EU law.75 In fulfillment of this duty the national court requires to determine the 
result sought by the relevant EU law. The relevant national law has to be read in 
the light of the objectives of this EU law in so far as it is in the power of the 
national court so to do. And it should be noted that in Mangold the CJEU found 
that implementation does not simply refer to original transposition but to all 
domestic measures intended to ensure that the objective pursued by a directive 
may be attained.76 

From the perspective of UK law, the position may now be summarised as follows: 2.43 

Where the UK legislation specifically implements an EU provision, a purpo- 
sive reading should be given to the national law regardless of whether or not 
the wording of its provisions can be said to be equivocal or ambiguous." - Where existing national measures were re- enacted or consolidated subse- 
quent to the adoption of a directive, but no amendments or further imple- 
menting legislation were made on the grounds that the national authorities 
considered that the existing legislation duly complied with the directive, a 
broad purposive reading in line with the relevant EU provision should be 
given to this national law, regardless of the question of any ambiguity in its 
text.78 

- Where the national legislation in question is not specifically in implementa- 
tion of EU law but yet has effects within an area covered by EU law,79 the 
national courts will still be required to interpret it so as to achieve the result 

74 Case C- 144/99 Commission v Netherlands [2001] ECR I -3541 at para 21. (emphasis added). See too 
Case C- 372/99 Commission v Italy [2002] ECR 875 per AG Alber at para 53 of his Opinion: 'I agree with 
the reasoning of Advocate General Tizzano in his Opinion in this case [Case C- 144/99 Commission v 
Netherlands [2001] ECR I- 35411, to the effect that recourse to the principle of interpretation in the light 
of Community law by a national court cannot replace the obligation of the legislature of that Member 
State to transpose the directive in a manner which is precise and free from doubt. The obligation 
arising from a directive to achieve the result envisaged by the directive is binding on all the authorities 
of Member States. In the context of their duty to transpose, Member States are required to establish a 
specific legal framework, the result of which is to bring the national legal system into conformity with 
the requirements of the directive. The requirement for certainty and clarity is therefore one that 
requires to be met, perhaps even in the first place, by the legislator. The provision transposing the 
directive must be sufficiently clear and precise if it is to represent an adequate implementation of the 
directive.' 

75 See R v Secretary of State for the Home Department ex p Brind [1991] 1 AC 696, on the duty of 
national courts to interpret domestic law in conformity with non -EU treaties, specifically the then 
unincorporated European Convention on Human Rights and Fundamental Freedoms. 

76 C- 114/04 Mangold [2005] ECR I -9981 at para 51. 
77 Litster and Others v Forth Dry Dock & Engineering Co Ltd and Another [1990] 1 AC 547. 
78 See Bell Concord Educational Trust Ltd v Commissioners for Customs and Excise [1989] 1 CMLR 845 

(CA); 

Sete Case 
& Moss v Commissioners 
260/89 ERT (Greek Radio and uTelevision Case) [1991] ECR 

CMLR 
925. 
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which would be achieved by application of the EU provision as interpreted 
by the CJEU. 
It is only where the language of the statutory provision is such as to render 

such a conforming interpretation impossible that the ordinary rules of con- 

struction should be applied unmodified, subject only to the possible 'disap- 

plication' of the incompatible national provisions in accordance with the 

principles of direct effect and primacy of EU law (on which see paras 2.45 to 

2.52 below). 
Indirect effect cannot, however, be used to impose criminal sanctions on an 

individual. 
Public authorities of the Member States are not permitted to rely upon the 

principle in the context of a challenge as to whether or not there has been 

proper implementation of the directive sufficient for the purposes of estab- 

lishing legal certainty.80 

Comparison Between Indirect and Direct Effect 

2.44 In the next section of this book we shall consider the implication for national 

courts of the principle of the direct effect of EU law. Certain distinctions between 
the characteristics of direct effect and the approach of indirect effect through 

conforming interpretation should, however, be noted at this stage: 

Conforming interpretation or indirect effect is a remedy in national law, 

which seeks to assert rights under national legislation. Direct effect, on the 

other hand, involves the assertion of rights which have been conferred by EU 

law but which, by definition, national law does not adequately reflect. It 

requires the national court to displace, rather than to uphold, the terms of 

national law. - An argument for direct effect is an argument that the Member State is in 

breach of its obligations under Article 4(3) TEU and /or Article 288 TFEU, 

faithfully to implement EU law. Since a State cannot be allowed to profit from 

its own failure to implement EU law, the relevant EU provision should be 

invoked to override any inconsistent national provisions. The argument for 

conforming interpretation asserts precisely the opposite, that national legisla- 

tion does indeed fully reflect the demands of EU law, if only the national 

80 It is submitted that R (on the application of AMICUS MSF section, NUT and others) v Secretary of 

State for Trade and Industry [2007] ICR 1176 (QBD) per Richards J at para 59 is wrongly decided on this 

point, when he states: 'It would ... be extraordinary if, in considering the challenge to the lawfulness 
of implementation, this court were precluded from interpreting the Regulations in accordance with 

the normal principles applicable to a national measure adopted for the purpose of implementing a 

Directive. The Regulations ... can have only one true construction. Their meaning cannot vary 

according to whether they are being considered in the context of a challenge to their validity or in the 

context of a claim by an individual that he or she has been subject to unlawful discrimination. 
Accordingly I take the view that I should construe the Regulations purposively so as to conform so far 

as possible with the Directive, and that the present challenge should be resolved in the light of what 

consider to be the true construction of the relevant provisions.' 

a 

° 
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court would interpret it in the manner requested. It is the court which may be 
in breach of its obligations under Article 4(3) EU if such an interpretation is 
not given. - Direct effect cannot, in the context of directives, be directly invoked against 
an individual. This is a potentially serious limitation on its usefulness. As we 
have seen, in paras 2.21 to 2.29 the von Colson approach may allow the terms 
of directives to be enforced indirectly against both public bodies and private 
individuals,81 and the Grand Chamber in Kücükdeveci v Swedex GmbH & Co 

KG82 appears to allow general principles of EU law, such as the prohibition 
against discrimination, even when also embodied in EU directive, to be 
prayed in aid directly against private parties. - Direct effect cannot operate until the expiry of the time limit for implementa- 
tion of the EU provisions at issue. Until this point, the Member State is not in 
breach of its EU law obligations. And in Adeneler,S3 a Grand Chamber of the 
Court of Justice confirmed that where a directive is transposed belatedly, the 
general obligation owed by national courts to interpret domestic law in 
conformity with the directive exists only once the period for its transposition 
has expired. However, in Inter -Environment Wallonie ASBL, the Court of 
Justice had held that although Member States are only required to have a 
directive implemented by the transposition date set out in the instrument, 
between the date of the adoption of the directive at EU level and its 
implementation into national law the Member States have an obligation to 
refrain from taking measures which are liable 'seriously to compromise the 
result prescribed' by the EU provision in question,ß4 regardless of whether or 
not the provision of national law at issue which has been adopted after the 
directive in question entered into force is concerned with the transposition of 
the directive.85 As was noted at the start of this chapter, the Article 4(3) 'l'EU 
obligation to ensure that provisions of EU law are given full effect applies to 
the activities of the national court just as much as to the other authorities of 
the Member States 86 and so from the date upon which a directive has entered 
into force, the courts of the Member States must refrain as far as possible from 
interpreting domestic law in a manner which might seriously compromise, 
after the period for transposition has expired, attainment of the objective 
pursued by that directive.87 In this way the provisions of EU directives can 
therefore be brought to bear upon national law from the date of a directive's 
adoption and prior to the date for its transposition.88 

81 See, eg, Case C- 106/89 Marleasing SA y La Comercial Internacional de Alimentacion SA [1990] ECR 
4153, [1992] CMLR 305. 

82 Case C- 555/07 Seda Kücükdeveci v Swedex GmbH & Co KG, 19 January, [2010] ECR I -nyr. See 
further para 2.25 below. 

83 Case C-212/04 Adeneler and others y ELOG [2006] ECR I -6057 at para 115. 
84 Case C- 129/96 Inter -Environment Wallonie ASBL v Région Wallonne [1997] ECR I -7411 at para 45. 
88 Case C- 144/04 Mangold [2005] ECR I -9981 at para 68. 
86 See Case C- 453/00 Kühne & Heitz [2004] ECR I -837 at para 20 on the obligation imposed on an 

administrative body to review a final administrative decision which is contrary to EU law, in the light 
of EU law as it has been interpreted in the meantime by the CJEU 

87 Case C- 212/04 Adeneler and others y ELOG [2006] ECR I -6057 at para 123. 
88 Case C -14/02 ATRAL [2003] ECR I -4431. 
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DIRECT EFFECT: THE DUTY TO DISAPPLY CONTRARY RULES OF 
NATIONAL LAW 

2.45 Even if a national court or tribunal finds itself unable to give effect to EU law 

through a process of interpretation of national law, the relevant EU provisions 
may have direct effect. A finding of direct effect allows litigants before national 
courts to by -pass national legislation and rely directly on the terms of EU 

instruments. All domestic courts and tribunals, from employment tribunals up to 

the UK Supreme Court, have a duty to 'disapply' any rules of national law which 

are inconsistent with the full and proper enjoyment of rights directly conferred 
under EU law.89 This duty is distinct from the interpretative obligation outlined 
above, which applies regardless of any finding of direct effect of the relevant EU 

provisions. 

2.46 Effective judicial review of primary legislation is a requirement of EU law itself, 

notwithstanding that it is in direct conflict with the common law principle of the 

national courts' respect for the sovereignty of the Westminster Parliament. The 

principle that courts in the UK can and must explicitly review national legislation 
for its conformity with EU law began to have an impact in the UK only in the 

wake of the Factortame legislation, which had its origins in 1988 when the 

Parliament at Westminster passed the Merchant Shipping Act in order, it was 

claimed, to implement and to enforce the national quota system established by 

the Common Fisheries Policy. The Merchant Shipping (Registration of Fishing 

Vessels) Regulations 19889° issued under the Act required all vessels previously 
registered under the Merchant Shipping Act 1894 to re- register under new 

conditions which were designed to exclude foreign -owned and foreign- operated 
fishing boats from eligibility for registration as British vessels. Registration was 

the prerequisite to obtaining a licence to fish under the quota permitted the UK 

under the Common Fisheries Policy. The Act came into force on 1 December 1988 

and it was provided that the validity of registrations under the previous Act 

would expire on 31 March 1989. 

2.47 In R y Secretary of State for Transport, ex p Factortame,91 the applicants requested 
judicial review of the refusal of the Secretary of State, in accordance with the Act, 

to re- register certain Spanish -controlled boats. The basis for judicial review was 

that the Act itself (and the regulations and administrative acts issued under it) 

contravened Article 12 EC (now Article 18 TFEU) outlawing discrimination on 

grounds of (other EU member state) nationality and Article 43 EC (now Article 49 

TFEU) on the freedom of the nationals of one Member State to pursue their trade 

in another Member State. 

2.48 The Divisional Court requested the guidance of the Court of Justice on the proper 
interpretation of, among other things, what is now Article 49 TFEU. Pending that 

decision, the Divisional Court also made an interim order purporting to 'disap- 

ply' the operation of both the principal Act and the disputed regulations made 

69 Case 106/77 Amministrazione delle Finanze dello Stato v Simmenthal [1978] ECR 629 at 644. 
90 SI 1988/1926. 
91 R y Secretary of State for Transport, ex p Factortame [1989] 2 CMLR 353 (QBD). 
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under it, and forbidding the Secretary of State to enforce those regulations as 
against the parties to the case, thereby allowing their previous registrations under 
the 1894 Act to continue until the final determination of the case. 

The interim order was appealed to the House of Lords, which held on 18 May 2.49 
1989 that no such order could be granted against the Crown because of two rules 
of English law: that Acts of Parliament were to be presumed to be valid and 
compatible with EU law unless and until the matter was otherwise decided by the 
CJEU; and that, in any event, the courts in England had no power or jurisdiction 
to grant any injunction against the Crown 92 However, their Lordships considered 
that a second reference was needed to the CJEU to ascertain whether EU law 
required that these procedural rules of English law would themselves have to be 
set aside as a matter of EU law so that interim protection could be granted to 
putative EU rights. 

On 19 June 1990 the Court of Justice replied to the House of Lords as follows: 2.50 

Community law must be interpreted as meaning that a national court which, in a case 
before it concerning Community law, considers that the sole obstacle which prevents it 
from granting interim relief is a rule of national law must set aside that rule.93 

On receiving this reference back from the Court of Justice, the House of Lords 2.51 
then granted an order on 9 July 1990, restraining the Secretary of State 

from withholding or withdrawing registration in the Register of British Fishing Vessels 
maintained by him pursuant to the Merchant Shipping (Registration of Fishing Vessels) 
Regulations 198894 

In granting this order, the House of Lords, as required by EU law, set aside the 
clear rule of English law that injunctions could not be pronounced against the 
Crown.95 No clearer illustration can be given of the obligations of courts in the 
UK to protect EU law rights as against conflicting common law and statutory 
provisions. The Spanish fishermen then successfully claimed Francovich damages 
against the UK Government in respect of the losses occasioned to them by the UK 
Parliament's breach of their rights under EU law.96 

92 R y Secretary of State for Transport, ex p Factortame (No 1) [1990] 2 AC 85. 
95 Case C- 213/89 R y Secretary of State for Transport, ex p Factortame (No 2) [1990] ECR 2433 at para 

23. 

n See R v Secretary of State for Transport, ex p Factortame (No 2) [1991] 1 AC 603. 
95 Significantly, in the face of the consequent disparity of treatment between those cases involving 

an element of EU law and those which did not, the House of Lords subsequently overruled their 
finding in Factortame (No 1) [1990] 2 AC 85 that, as a matter of English law and the provisions of s 21 of 
the Crown Proceedings Act 1947, no injunction could be pronounced against the Crown: see M y Home 
Office [1994] 1 AC 377. It took another 12 years before Scots law was brought into line on this point: see 
Davidson y Scottish Ministers, 2006 SC (HL) 42. 

9e The Factortame litigation reached a level almost of Dickensian Jarndyce v Jarndyce complexity, 
having involved three decisions of the House of Lords ([1990] 2 AC 85; [1991] 1 AC 603; [2000] AC 524) 
and three separate references to the CJEU (Case 213/89 [1990] ECR I -2433; Case 221/89 [1991] ECR 
I -3905; C -48/93 [1996] ECR I- 1029). See R y Secretary of State, ex p Factortame [2001] 1 WLR 942 (QBD) 
for a history of the full litigation up to November 2000. The Factortame litigation was finally settled by 
the UK Government in February 2001 -see Hansard (HL) vol 621, col WA 120, 8 February 2001, and 
even then a further two visits to the Court of Appeal were needed to resolve issues of costs ([2002] 1 
WLR 2438 and [2003] QB 381). 
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2.52 More recently, in Kücükdeveci y Swedex GmbH & Co KG, the Grand Chamber of the 

Court of Justice has unequivocally reiterated the duty on every national court 

within the domestic hierarchy of the Member States to themselves give full effect 

to the requirements of EU law to ensure its uncontested primacy within the 

national legal order, notwithstanding any constitutional provision to the contrary. 

In particular, the Grand Chamber observed as follows: 

52. ... [U]nder [German] national law, the referring court cannot decline to apply a 

national provision in force unless that provision has first been declared unconstitu- 
tional by the Bundesverfassungsgericht (Federal Constitutional Court). 

53. The need to ensure the full effectiveness of the principle of non -discrimination on 

grounds of age, as given expression in Directive 2000/78, means that the national 

court, faced with a national provision falling within the scope of European Union 

law which it considers to be incompatible with that principle, and which cannot be 

interpreted in conformity with that principle, must decline to apply that provision, 

without being either compelled to make or prevented from making a reference to 

the Court for a preliminary ruling before doing so. 

54. The possibility thus given to the national court by the second paragraph of Article 

267 [FEU of asking the Court for a preliminary ruling before disapplying the 

national provision that is contrary to European Union law cannot, however, be 

transformed into an obligation because national law does not allow that court to 

disapply a provision it considers to be contrary to the constitution unless the 

provision has first been declared unconstitutional by the Constitutional Court. By 

reason of the principle of the primacy of European Union law, which extends also 

to the principle of non -discrimination on grounds of age, contrary national legisla- 

tion which falls within the scope of European Union law must be disapplied (see, to 

that effect, Mangold, paragraph 77). 

55. It follows that the national court, hearing proceedings between individuals, is not 

obliged but is entitled to make a reference to the Court for a preliminary ruling on 

the interpretation of the principle of non -discrimination on grounds of age, as given 

expression by Directive 2000/78, before disapplying a provision of national law 

which it considers to be contrary to that principle. The optional nature of such a 

reference is not affected by the conditions of national law under which a court may 

disapply a national provision which it considers to be contrary to the constitution 97 

THE DUTY OF THE STATE TO MAKE REPARATION TO INDIVIDUALS IN 

RESPECT OF ITS BREACH OF EU LAW 

The Francovich Case Law 

2.53 The remedies of direct effect and sympathetic interpretation of national law will 

be sufficient to protect rights under EU law in the great majority of cases. As we 

have noted at para 2.29 above, however, the von Colson principle of indirect effect 

does not operate in all circumstances. Reliance on direct effect is also precluded 
where the relevant provision is not sufficiently clear, precise and unconditional, 

97 Case C- 555/07 Seda Kücükdeveci y Swedex GmbH & Co KG, 19 January, [2010] ECR I -nyr at paras 

52 -55. 
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or, in the case of provisions of directives, where the other party to the case is a 
private party98 and cannot be characterised as 'an emanation of the State', 
however broadly this concept is understood 99 

Where neither direct effect nor indirect effect could be prayed in aid, the 2.54 
individual was left with a bare EU law right but no remedy by which to enforce it. 
In Francovich (No 1) the Court of Justice sought to close this disjunction between 
individuals' rights and individuals' remedies by ruling that, under EU law, an 
individual may claim reparation against a Member State for loss caused by its 
failure properly to implement EU law.100 The EU Treaties make no express 
provision for a Member State to be liable in damages for breaches of European 
Union law. However, in Francovich v Italy, the Court of Justice held that such 
liability was implicit in the scheme of the EC Treaty. Thus, in a case where an 
individual cannot rely directly upon a directive against a private party, and the 
national court refuses to give the directive indirect effect, the correct recourse is 
an action for reparation against the Member State for failure to implement the 
terms of the directive. 

The relevant directive in Francovich was intended to protect employees in the 2.55 
event of their employer becoming insolvent, by providing for a guarantee fund to 
ensure that the employees received back pay which was due to them under their 
contracts of employment.101 The Italian Government failed to implement this 
directive, even after a ruling against it by the Court of Justice in proceedings by 
the Commission under what is now Article 258 TFEU.1-02 Two Italian companies 
went into liquidation leaving substantial sums by way of unpaid wages due to 
their employees. Had the directive been implemented in Italy, this money would 
have been recoverable by the employees from a guarantee fund set up for 
precisely this situation. No such guarantee fund existed in Italy, however, and 
there was little chance of recovering any back -pay from the companies' liquida- 
tors. The ill- served employees accordingly brought actions against the Italian 
Government, claiming either the monies which would have been due to them had 
the directive been duly implemented or damages to compensate them for their 
losses resulting from the State's failure to implement the directive. These actions 
were referred by the Italian courts to the Court of Justice. The Court of Justice 
held, first, that the directive in question was not sufficiently clear and precise to 
have direct effect, since it did not identify the national institution which was to be 
responsible for administering the guarantee fund. This was a matter which had 
been left to the discretion of the Member States. The Court of Justice went on to 
hold, however (at paragraph 36 of its judgment), that EU law itself contained a 

99 In Foster v British1Gas[1991] 2 AC 306, pre- privatisation nationalised alised utilities were held to be an 
emanation of the State for the purposes of EU law. In Griffin and others v South -West Water Services Ltd 
[1995] IRLR 15 (ChD), post -privatisation water companies were held to fall within the definition. And 
in National Union of Teachers and Others v Governing Body of St Mary's Church of England (Aided) Junior 
School [1997] ICR 265 (CA) the term was held to cover the governing body of a voluntary -aided school. 

100 Joined Cases C -6/90 and C -9/90 Francovich and Bonifaci v Italy [1991] ECR I -5357. 
101 Council Directive 80 /987 /EEC, [1980] OJ L283/23. 
1oz Case 22/87 Commission v Italy [1989] ECR 143. 
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general principle to the effect that a Member State is obliged to make good the 

damage to individuals caused by a breach of EU law for which that Member State 

was responsible. 

2.56 Subsequently, the Court of Justice held that the retroactive implementation of the 

EU measure in this case into Italian national law was sufficient to remedy the 

harmful consequences of the breach of EU law, since by this action the employees 
were granted the rights from which they would have benefited had the directive 

been duly implemented on time.1 °3 

2.57 This obligation to make reparation was said to arise out of Article 10 EC (now 

Article 4(3) TEU) which, as we have seen, places a general duty on Member States 

to take all appropriate measures to ensure fulfilment of their obligations under 
EU law. Having made its general statement of principle, the Court of Justice has 

in subsequent cases laid down more specific criteria for State liability to make 

reparation for breach of EU law. In particular, in Brasserie du Pêcheur/Factortame 
(No 3),104 the Court of Justice confirmed that the Member States incurred liability 

for loss and damage caused to individuals as a result of breaches of EU law 

(including Treaty Articles), whether or not the breach had been committed by 

national legislatures or by national administrations. Subsequently the Court of 

Justice has held that the possibility of a Francovich damages claim may arise in 

situation where the breach of EU law in question arises from a decision of the 

national court of last instance,105 even where the national court is engaged in 

interpreting provisions of national law or in assessing the facts and evidence led 

before it.106 

2.58 The Court of Justice has also held that where the EU law rule in question 
conferred individual rights, and the disregard of these rights had directly resulted 
in loss to those individuals, a Member State would incur liability to make good 

that loss only if the action of its national legislature which was contrary to EU law 

was sufficiently serious as to show a 'manifest and grave disregard of the limits of 

its discretion' in so legislating in a field also covered by EU law 107 This does not, 

however, mean that a Francovich action may arise only where there is shown to be 

intentional fault or serious misconduct (such as misfeasance in public office) on 

the part of the national authorities.108 The Court of Appeal considered the test of a 

'sufficiently serious breach' in Byrne y Motor Insurers Bureau, and held that it was 

satisfied where it was shown that the United Kingdom had failed to alter its 

scheme for compensation for injuries caused by uninsured drivers to take account 

103 See Case 373/95 Maso v Italy [1997] ECR I-4051 and Cases C -94 -95/95 Bonifaci v Italy [1997] ECR 

I -3969. See also Case C- 261/95 Palmisani v Italy [1997] ECR I -4025 and Case C- 131/97 Carbonari v 

University of Bologna [1999] ECR I -1103. 
104 Joined Cases C -46/93 Brasserie du Pêcheur v Germany, C -48/93 R v Secretary of State for Transport, 

ex p Factortame Ltd (No 3) [1996] ECR I -1029. 
los Case C- 224/01 Köbler v Austria [2003] ECR I- 10239. 
106 Case C- 173/03 Traghetti del Mediterraneo [2006] ECR I -5177. 
107 See, eg, Case C-278/05 Robins and Burnett y Secretary of State for Work and Pensions [2007] ECR 

I -1059 at paras 69 -72. 
los Case C- 173/03 Traghetti del Mediterraneo [2006] ECR I -5177. 

I 

a 

f 

g 

C 

b 

t] 

S 

h 

ti 

Ci 

of 

la 

to 

in 

di 

of 

Fr 

Fe 

C- 

Ph 

Ba 



Duty of the State to Make Reparation to Individuals 81 

of clear guidance from the CJEU. The Court accepted that the test was not one of 
bad faith, and also noted that: 

The 'sufficiently serious' criterion laid down by the Court of Justice for Francovich 
liability is not a hard -edged test. It requires a value judgment by the national court, 
taking account of the various factors summarised by the court in Evans [the earlier 
decision which the UK had failed to comply with]. In the present case, the important 
points to my mind are three -fold: the relative precision of the requirement, following 
Evans; the serious consequences of failure to comply; and the clear warning given in 
Evans of the need to make the comparison.109 

In cases involving issues requiring the transposition of EU law into national law, 2.59 
any claimant for Francovich damages would have to show that the complained -of 
failure in transposition or implementation involved a 'manifest and grave disre- 
gard' for the limits imposed by EU law. On one view, these are subtly distinct 
concepts, 'manifest' referring to how obvious the breach should have been, and 
'grave' to the seriousness for the applicant. However, the judicial tendency has 
been to subsume both elements into a single test. 'Sufficiently serious breach' is 
the standard translation now used by the Court of Justice itself, although in 
Sweden v Stockholm Lindöpark, Advocate General Jacobs observed: 

In French, the Court has always used -originally with regard to liability incurred by the 
Community -the term 'violation suffisamment caractérisée.' This is now normally trans- 
lated into English as 'sufficiently serious breach.' However, the underlying meaning of 
'caractérisé', which gives rise to its inherent implication of seriousness, includes the 
notion that the breach (or other conduct) has been clearly established in accordance with 
its legal definition, in other words, that it is a definite clear -cut breach. This may help to 
explain why the term was previously translated as 'sufficiently flagrant violation' and 
may throw additional light on the choice of factors which the Court has indicated 
should be taken into consideration when deciding whether a breach is 'sufficiently 
serious.'110 

In summary, potential liability under Francovich principles may be said to exist 2.60 
when three factors are present": 
a) the rule of EU law infringed must be intended to confer rights on individu- 

als112; 

109 Byrne y Motor Insurers Bureau [2009] QB 66 (CA) at para 45. 
10 Case C- 150/99 Sweden y Stockholm Lindöpark AB [2001] ECR I -493 per AG Jacobs at para 59. 
"' For a general survey of the case law in this area, see T Tridimas, 'Liability for breach of 

Community law: growing up and mellowing down' (2001) 38 CML Rev 301. See too Spencer y Secretary 
of State for Work and Pensions [2008] ICR 1359 (CA) per Waller LJ at 1364. para 3: 'Under Community 
law it has been held that there are three conditions to be satisfied for a member state to incur liability 
to an individual under Community law: (1) the rule of law infringed is intended to confer rights on 
individuals; (2) the breach is sufficiently serious and, in particular, there was a manifest and grave 
disregard by the member state of its discretion; and (3) there is a direct causal link between the breach 
of the obligation resting on the member state and the damage sustained by the injured party: see 
Francovich y Italian Republic (Joined Cases C -6/90 and C -9/90) [1995] ICR 722, Brasserie du Pêcheur SA v 
Federal Republic of Germany; R v Secretary of State for Transport, ex p Factortame Ltd (No 4) (Joined Cases 
C -46/93 and C- 48/93) [1996] QB 404 and Sir Andrew Moffitt V -C's summary of the position in 
Phonographic Performance Ltd v Department of Trade and Industry [2004] 1 WLR 2893, para 11).' 

112 See Case C- 222/02 Paul and others y Germany [2004] ECR I -9425, where the Court held that the 
Banking Supervision Directive 94/19/EC was not such as to confer rights on individuals such as to 
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b) there must be a direct causal link between the breach of the obligation resting 
on the Member State and the damage suffered by the injured parties,113 with 
the onus of establishing such a nexus resting on the applicants114; 

c) the breach of EU law in question must be regarded as of sufficient seriousness 
to warrant an action for reparation.115 

2.61 These three conditions are necessary and sufficient to found an EU right for 

parties to be able to claim damages against the relevant Member State authori- 
ties.116 In the case of incorrect transposition of an EU law obligation, there has to 

be shown to be a manifest and grave disregard by the Member State of the limits 

of its powers, having regard to, among other factors: the clarity and precision of 

the EU law rule breached117; whether the infringement and the damage caused 

were intentional or involuntary; whether any error of law was excusable or 

inexcusable; and whether or not the position taken by an EU institution may have 

contributed towards the adoption or maintenance of national measures or prac- 

tices contrary to EU law.118 

2.62 A breach of EU law will be sufficiently serious if it has persisted despite a 

preliminary ruling from the Court of Justice from which it is clear that the 

conduct in question constituted an infringement.119 And in the case of a complete 
failure by a Member State to implement a directive by the due date, this would, in 

the absence of pre -existing laws reflecting the requirements of the directive, 
constitute a sufficiently serious disregard of EU law as to attract the possibility of 

claims for damages under Francovich principles. This is confirmed by the decision 

of the Court of Justice in Dillenkofer v Germany, in which the Court of Justice 

stated: 

[F]ailure to take any measure to transpose a directive in order to achieve the result it 

prescribes in the period laid down for that purpose constitutes per se a serious breach of 

EU law and consequently gives rise to a right of reparation for individuals suffering 
injury if the result prescribed by the directive entails the grant to individuals of rights 

whose content is identifiable and a causal link exists between the breach of the State's 

obligation and the loss and damage suffered.12° 

entitle them to compensation in respect of the State's failure to carry out its duties of supervision. See 

to like effect Three Rivers District Council v Bank of England ( No 3) [2003] AC 1 per Lord Hope of 

Craighead at 218 -19. 
173 See R v Secretary of State for the Home Department, ex p Gallagher [1996] 2 CMLR 951 (CA) for an 

unsuccessful attempt to show any causal link between a breach of EU law on free movement of 

persons and the loss claimed to have been suffered by the individual so affected. 
114 See by analogy Joined Cases C- 363/88 & C- 364/88 Finsider and Others v Commission [1992] 

ECR I -359, para 25, and Coldiretti and Others v Council and Commission, para 101. 
Ils In R v Secretary of State for Transport, ex pFactortame (No 5) [2000] 1 AC 524, Lord Clyde observed 

(at 554): 'No single factor is necessarily decisive. But one factor by itself might, where there was little 

or nothing to put into the scales on the other side, be sufficient to justify a conclusion of liability.' 
Ile See Case C- 173/03 Traghetti del Mediterraneo [2006] ECR I -5177, paras 44 and 45. 
117 Joined Cases C- 283/94, C- 291/94, C- 292/94 Denkavit International BV and others v Bundesamt)4'ir 

Finanzen [1996] ECR I -4845. 
118 Case C- 424/97 Salomone Haim v Kassenzahnärztliche Vereinigung Nordrhein [2000] ECR I -5123 at 

para 43. 
119 See, eg, Case C- 118/00 Larsy v INASTI [2001] ECR I -5063 at para 44. 
120 Case C- 178/94 Dillenkofer v Germany [1996] ECR I -4845 at para 29. 
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In Brasserie du Pêcheur/Factortame IV,121 the Court of Justice confirmed that the 2.63 
Member States might incur liability for loss and damage caused to individuals as 
a result of breaches of EU law (including Treaty Articles), whether or not the 
breach had been committed by national legislatures or by national administrations. 

The approach taken by the Court of Justice in relation to the possible liability of 2.64 
national legislatures for breach of EU law May perhaps be contrasted with the 
position adopted by the Court of Justice as regards the possibility of damages 
claims against the EU institutions in respect of their legislative activity. The Court 
of Justice has held that the field of their legislative activity in the EU may be held 
liable only in exceptional circumstances122 and only where there exists a 'higher - 
ranking rule of law for the protection of individuals'.123 Where the EU institutions 
have adopted a legislative measure in the exercise of a wide discretion, the EU 
cannot be held liable unless, in addition, the breach is clear, that is to say, it is of a 
manifest and serious nature.124 It is therefore necessary that the institution in 
question has seriously disregarded the limits on the exercise of its powers.125 
Proof of such unlawfulness must be provided by the claimants.126 The CJEU hás 
confirmed, however, that, as with the Member States, where an EU institution has 
only a considerably reduced or even no discretion, the mere infringement of EU 
law may be sufficient to establish the existence of a sufficiently serious breach.127 

In Haim y Kassenzahnärztliche Vereinigung Nordrhein,128 the Court of Justice noted 2.65 
that as a matter of principle, where legislative or administrative tasks are 
devolved by the Member to public law body legally distinct from the 
State, EU law imposes a duty on that public law body, in addition to the Member 
State itself,129 to make reparation for loss and damage caused to individuals by 
national measures taken by it in breach of EU law. On the basis of this decision, 
then, Francovich actions might competently be raised, for example, against the 
Scottish Parliament and /or Scottish Executive in so far as their action or inaction 
contrary to the requirements of EU law has resulted in an individual suffering 
damage -but the devolved administrations may be in a position to challenge the 
validity of EU acts breach of which might impose such a liability on them.130 

121 Joined Cases C -46/93 Brasserie du Pêcheur v Germany, C -48/93 R v Secretary of State for Transport, 
ex p Factortame Ltd (No 3) [1996] ECR I -1029. 

122 Case 238/78 Ireks -Arkady v Council and Commission [1979] ECR 2955, para 9. 
123 Joined Cases T- 481/93 & T- 484/93 Exporteurs in Levende Varkens and Others v Commission [1995] 

ECR II -2941, P ara 81. 
124 Joined Cases 83/76, 94/76, 4/77,15/77 & 40/77 HNL and Others v Council and Commission [1978] 

ECR 1209, ara 6. 

12-5 ' Case 106/81 Kind v EEC [1982] ECR 2885, para 12. 
16 Case C- 146/91 KYDEP v Council and Commission [1994] ECR I -4199, paras 43 and 44. 
127 See, eg: Case C- 312/00 P Commission v Camar and Tico [2002] ECR I- 11355, para 54; and Joined 

Cases T- 198/95, T- 171/96, T- 230/97, T- 174/98 & T- 225/99 Comafrica and Dole Fresh Fruit Europe v 
Commission [2001] ECR II -1975, para 134. ue Case C- 424/97 Salomone Haim v Kassenzahnärztliche Vereinigung Nordrhein [2000] ECR I -5123. 

129 See Case C- 302/97 Konle v Austria [1999] ECR I -3099 at para 62. 
130 See Case T -37/04 Regiäo autónoma dos Açores v Council [2008] ECR 11-2153 at para 82: 'In the 

Community, legal order, it is for the authorities of the central State to represent any interests based on 
the defence of national legislation, regardless of the constitutional form or the territorial organisation 
of that State (order in Case T- 417/04 Regione Autonoma Friuli- Venezia Giulia v Commission [2007] ECR 
II-641, paragraph 62). Admittedly, the Community judicature has accepted the right of regional 
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Francovich damages claims may in principle be directed also against individual 

officials responsible for the claimants suffering losses referable to lack of respect 

for their EU law rights.131 

2.66 Subsequently the Court of Justice has held that the possibility of a Francovich 

damages claim may arise in situations where the breach of EU law in question 

arises from a decision of the national court acting as a court of final instance,132 

even where the national court is engaged in interpreting provisions of national 

law or in assessing the facts and evidence led before it.133 The test is difficult to 

meet in such a case, unless the breach is clear from legislation or case law.134 For 

example, in Köbler v Austria, having held that a pay scheme for Austrian 

academics which included a loyalty bonus was a discriminatory interference with 

the free movement of workers, the Court of Justice nonetheless declined to find 

Austria liable in damages on the grounds that 

Community law does not expressly cover the point whether a measure for rewarding an 

employee's loyalty to his employer, such as a loyalty bonus, which entails an obstacle to 

freedom of movement for workers, can be justified and thus be in conformity with 

Community law. No reply was to be found to that question in the court's case law. Nor, 

moreover, was that reply obvious.135 

Francovich Damages Against Private Parties 

2.67 In his Opinion in HJ Banks & Co v British Coal Corporation,136 Advocate General 

van Gerven suggested that the Francovich action, as a general action to make 

reparation for breach of EU law, should also be available in principle against 

private parties and corporations; the point was not ruled upon by the Court of 

Justice, however. Clearly, there are certain forms of breach, including the non- 

implementation of directives, which can only be perpetrated by, and could only 

be actionable against, the State. Others, such as a breach of the Treaty Articles on 

competition law or equal pay, relate specifically to the activities of private parties, 

authorities to challenge Community acts which either prevent them from adopting measures which 

they may legitimately adopt if there is no Community intervention or require them to withdraw those 

measures and to take certain action (see, to that effect, Vlaamse Gewest v Commission, cited in paragraph 

79 above, paragraph 29; Joined Cases T- 346/99 to T- 348/99 Diputación Foral de Alava and Others v 

Commission [2002] ECR II -4259, paragraph 37; and Joined Cases T- 366/03 and T- 235/04 Land Oberbs- 

terreich and Austria v Commission [2005] ECR II -4005, paragraph 28).' 
131 Case C- 470/03 AGM -COS MET Srl v Suomen valtio, Tarmo Lehtinen [2007] ECR I -2749. 
132 Case C- 224/01 Köbler v Austria [2003] ECR I- 10239. 
133 Case C- 173/03 Traghetti del Mediterraneo [2006] ECR I -5177. 
134 See Cooper v Attorney General [2010] EWCA Civ 464, [2010] 3 CMLR 28 (CA), where the Court of 

Appeal of England and Wales held that although a differently constituted Court of Appeal had made 

errors of EU law in its reasoning in relation to the requirements for an environmental impact 

assessment regarding a proposed development, the failure by the national courts to make a reference 

to the CJEU on the meaning of 'development consent' in Directive 85/337 had not been so manifest as 

to give rise to State liability in damages. 
135 Case C- 224/01 Köbler v Austria [2003] ECR I -10239 at para 29. 
136 Case C- 128/92 HI Banks & Co v British Coal Corporation [1994] ECR I -1209. See, too, The Coal 

Authority v HI Banks and Co [1997] European Law Reports 610 (QBD); on reference to Court of Justice as 

Case 390/98 [2001] ECR I -6117; and on appeal to the Court of Appeal [2002] European Law Reports 54 

(CA). 
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and raise important questions as to the future development of the Francovich 
damages action. 

In Crehan v Courage Ltd,137 the Court of Justice held that Article 101 TFEU 2.68 
precludes a rule of national law barring a party to an anti- competitive agreement 
from claiming damages for loss caused by performance of that contract on the 
sole ground that the claimant is a party to that contract 138 and ruled that such a 
breach of EU competition law could give rise to a claim by the economically 
weaker party to the offending agreement against the economically stronger for 
damages resulting from the performance of the unlawful contract.139 'Economic 
weakness' is defined in terms of the serious compromise or complete elimination 
of one party's: 

a) freedom to negotiate the terms of the contract; and 
b) capacity to avoid the loss or reduce its extent by, for example, availing himself 

in good time of all the legal remedies available to him. 

Where it is established that a party bears significant responsibility for the 
distortion of competition, however, it is open to the national court to bar any such 
damages claim by him. 

It is plain, then, not only that a damages action might lie against the State or a 2.69 
public law body within it, but also that damages might be available, in principle, 
against private parties for their breach of their (direct horizontal) obligations 
under EU law.14° 

It has been held in the national context that where an undertaking has received 2.70 
unlawful State aid, the wrongdoer is the State party granting this aid rather than 
the recipient of the aid, and so no damages may be claimed against the beneficiary 
of this State aid by a competing undertaking whose business has suffered loss in 
the conditions of unfair competition created thereby.141 By contrast, in Antonio 

137 Case C- 453/99 Crehan v Courage Ltd [2001] ECR I -6297. 
138 This was a rule of English law set out in Gibbs Mew plc y Gemmeil [1998] European Law Reports 

588 (CA). 
139 In Crehan v Inntrepreneur Pub Co [2007] 1 AC 533, the House of Lords confirmed the decision of 

the national court at first instance that on the facts it had not been shown that Art 101(1) TFEU applied 
and had been breached such as to sustain the claimants' claim for damages. 

190 See more recently Joined Cases C- 295 -298/04 Manfredi and others [2006] ECR I -6619, where the 
Court expressly allowed that an action for damages in respect of loss occasioned by the operation of 
an insurance company cartel might include not only actual past losses (damnum emergens) but also loss 
of anticipated profits (lucrum cessans). 

141 See Betws Anthracite Ltd v DSK Anthrazit [2004] 1 EMLR 12, [2004] European Law Reports 241 
(ChD). Compare, however, with Case C- 368/04 Transalpine Ölleitung in Österreich [2006] ECR I -9957 at 
para 56, reiterating that a national court may be required to rule on an application for damage caused 
to a trading undertaking by reason of the unlawful grant of State aid. See to like effect Case C- 199/06 
Ministère de la Culture et de la Communication y Société internationale de diffusion et d'édition [2008] ECR 
I469, noting at paras 51 -53 that a business in receipt of unlawful State would be placed in a situation 
of 'undue advantage [which] will have consisted, first, in the non -payment of the interest which it 
would have paid on the amount in question of the compatible aid, had it had to borrow that amount 
on the market pending the Commission's decision, and, second, in the improvement of its competitive 
position as against the other operators in the market while the unlawfulness lasts. ... In a situation 
such as that in the main proceedings, the national court must therefore, applying Community law, 
order the aid recipient to pay interest in respect of the period of unlawfulness. ... Within the 
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Muñoz y Cia SA v Frumar Ltd,142 a Grand Chamber of the Court of Justice held that 

it must be possible to enforce obligations contained in a directly applicable EU 

Regulation by means of civil proceedings for damages instituted by a trader 
against a competitor. 

Where and How to Bring a Francovich Claim in the UK 

2.71 In Dorsch Consult,143 the Court of Justice observed that it was for the legal system 

of each Member State to determine which court or tribunal had jurisdiction to 

hear disputes involving individual rights derived from EU law. However, it is the 

Member States' responsibility to ensure that those rights are effectively protected 
in each case. Subject to that reservation, it is not for the Court of Justice to involve 

itself in the resolution of questions of jurisdiction to which the classification of 

certain legal situations based on EU law may give rise in the national judicial 

system. And in Palmisani the Court of Justice reiterated that 

it is on the basis of the rules of national law on liability that the State must make 

reparation for the consequences of the loss or damage caused; further, the conditions, in 

particular time- limits, for reparation of loss or damage laid down by national law must 

not be less favourable than those relating to similar domestic claims (principle of 

equivalence)144 and must not be so framed as to make it virtually impossible or 

excessively difficult to obtain reparation (principle of effectiveness).145 

The Court of Justice went on to hold in Palmisani that an action to recover loss 

suffered as a result of the late implementation of a directive was comparable to a 

claim under national law based on the non -contractual liability of the State, and 

therefore might be subject to the same time limits. 

2.72 Before its decision in Francovich, the position of the CJEU on the question of a 

remedy in damages for breach of EU law was that this was a matter for national 
legal systems.146 The nature and extent of any such right in the domestic legal 

systems of the United Kingdom was a matter of some controversy, since the 

question was viewed in the light of the complex doctrines surrounding liability 

for breach of statutory duty. This was primarily because EU law is given force of 

framework of its domestic law, it may, if appropriate, also order the recovery of the unlawful aid, 

without prejudice to the Member State's right to re- implement it, subsequently. It may also be 

required to uphold claims for compensation for damage caused by reason of the unlawful nature of 

the aid.' 
142 Case C- 253/00 Antonio Muñoz y Cía SA v Frumar Ltd [2002] ECR I -7289. 
143 Case C -54/96 Dorsch Consult [1997] ECR I -4961, para 40. 
144 Thus in Case C- 118 /08 Transportes Urbanos y Servicios Generales SAL y Administracion del Estado, 

26 January, [2010] ECR I -nyr, the Grand Chamber held that EU law precluded the application of a rule 

of a Member State which required the prior exhaustion of all domestic remedies for challenging the 

validity of an administrative measure before an individual might bring a Francovich action for 

damages against the State in relation to the EU- incompatible national legislation which formed the 

legislative basis for the administrative acts complained of. The Grand Chamber noted that no similar 

prior exhaustion rule applied in relation to an action for damages against the State alleging breach of 

the Spanish Constitution by national legislation. 
145 Case C- 261/95 Palmisani y INPS [1997] ECR I -4025 at para 27. 
146 Case 60/75 Russo y AIMA [1976] ECR 45, 57. 
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law in the United Kingdom by statute, the ECA 1972. Thus, in Garden Cottage 
Foods v Milk Marketing Board,147 the House of Lords found that breach of Article 86 
of the EC Treaty (now Article 102 TFEU) on abuse of a dominant position in the 
market -place could be categorised in English law as a breach of a statutory duty. 
The same remedies which were available in the case of a breach of a statutory 
duty, including damages, could in principle be available in respect of a contraven- 
tion of EU law. 

In Bourgoin SA v Ministry of Agriculture,148 a French company sought compensa- 2.73 
tion from the UK Government, claiming that a ban on the import of turkeys from 
other EU countries, which had been found by the Court of Justice to contravene 
Article 30 of the EC Treaty (now Article 34 TFEU ), had resulted in damage to the 
plaintiff's business. The majority of the Court of Appeal held that, as a matter of 
English law, the plaintiff did not have a private law claim to damages in respect 
of action by the Minister which was merely ultra vires. There was said to be no tort 
in English law giving rise to strict liability in damages for loss occasioned by an 
ultra vires act. The proper remedy against a public body was judicial review, and 
damages could be available only under the tort of misfeasance in public office. 
Subsequently, in Three Rivers District Council v Bank of England (No 3),149 the House 
of Lords reaffirmed the parameters of this tort, holding that a plaintiff must 
establish not only that the defendant acted in the knowledge that the act was 
beyond his powers, but also in the knowledge that his act would probably injure 
the plaintiff or person of a class of which the plaintiff was a member. Subjective 
recklessness on the part of a public officer in acting in excess of his powers, in the 
sense of not caring whether the consequences happen or not, was sufficient for 
the tort to be established.15o As was recognised by Lord Steyn in a speech with 
which the other judges concurred, the mental element required for the tort of 
misfeasance in public office means that it is not an effective remedy to deal with 
State liability for breaches of EU law under Francovich principles.151 Any resultant 
gap in judicial protection of rights was said to be for EU law to fill and for 
national courts to apply this EU law. 

In Secretary of State for Employment v Mann and others, the Court of Appeal of 2.74 
England and Wales held that Francovich claims could not be brought before the 
employment tribunal system.152 The appropriate forum for complaint in England 

147 Garden Cottage Foods v Milk Marketing Board [1984] AC 130; [1983] 2 All ER 770. See also An Bord 
Bainne Co- operative v Milk Marketing Board [1984] 2 CMLR 584; and cf Cutsforth v Mansfield Inns [1986] 
1 All ER 577. 

148 Bourgoin v Ministry of Agriculture, Fisheries and Food [1986] QB 716, [1986] 1 CMLR 267. 
149 Three Rivers District Council v Bank of England (No 3) [2003] AC 1. 
150 It would appear that the courts in Scotland would take a similar approach: see Micosta SA v 

Shetland Islands Council 1986 SLT 193 (OH) per Lord Ross at 198; and Ross v Secretary of State for Scotland 
1990 SLT 13 (OH) per Lord Milligan. 

151 Art 47(1) of the EU Charter provides: 'Everyone whose rights and freedoms guaranteed by the 
law of the Union are violated has the right to an effective remedy before a tribunal in compliance with 
the conditions laid down in this Article.' 

152 Secretary of State for Employment v Mann and others [1997] ICR 209 (CA) per Neill LI at 229, 
upholding on this point the decision of the Employment Appeal Tribunal, reported at [1996] IRLR 4 
(EAT). Although this case was further appealed to the House of Lords (as Mann and others v Secretary 
of State for Employment [1999] ICR 898 (HL)), the question of forum was not specifically considered by 
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and Wales was said to be an ordinary damages action brought against the 

relevant government department or official (for example the Attorney General) in 

the High Court.153 In England some applicants have sought, by way of judicial 

review procedure, declarations that the existing UK law is incompatible with EU 

law, as an avowed preliminary to raising a separate Francovich damages action, 

although this practice has been disapproved of on the basis that the issues raised 

in the two actions would not necessarily be the same.154 In Spencer y Work and 

Pensions Secretary, the Court of Appeal held that a Francovich damages claim 

should be considered, for the purposes of statutory limitation and measurement 
of damages, in the same way as a private law claim in tort.155 

2.75 In Scotland, a damages action against the Lord Advocate in matters which are the 

responsibility of the Scottish Parliament and against the Advocate General for 

Scotland in those areas of responsibility retained by the Westminster Parliament 
would arguably be the appropriate method of bringing such a claim, assuming 
that the English line of authority, which emphasises the limited jurisdiction of the 

lower courts and statutorily established tribunals, were followed here. It has not 

yet been decided, however, whether such an action would be an appeal to the 

supervisory jurisdiction of the court, in which case the only appropriate forum 

would be by way of judicial review procedure to the Court of Session.156 There 

have been few cases to date in Scotland in which an attempt has been made to 

review primary legislation on grounds of its incompatibility with EU law.157 It 

should also be noted that it is competent in Scotland, in the course of judicial 

review procedure, for the court to consider question so the quantification of 

their Lordships who, instead, dismissed the claim on the basis that the Secretary of State had, on the 

facts of the case, no obligation, whether in EU or national law, to guarantee any payments due from 

the employer to its employees, as administrative receivership was held not to constitute a state of 

'insolvency' within the meaning of Council Directive 80/987. 
153 See Phonographic Performance Ltd y Department of Trade and Industry [2004] 1 WLR 2893 (ChD) per 

Sir Andrew Morritt VC, who held that it was not an abuse of process to raise a Francovich damages 

claim by way of private law rather than by way of an application for judicial review. Further, since the 

Crown's obligation arose under the relevant EU Directive and the ECA 1972, the claimant's cause of 

action was to be characterised as one for breach of statutory duty. As such it was to be treated as a 

claim 'founded in tort' for the purposes of s 2 of the Limitation Act 1980 and therefore subject to the 

six-year limitation period. Further, since damage was an essential ingredient of the claim, it followed 

that it was not one that was actionable per se. Instead there was a continuing breach of duty giving 

rise to a fresh cause of action each day the claimant suffered loss. 
154 See, eg, R y Secretary of State for Employment, ex p Seymour Smith and Perez [1997] ICR 371 (HL) per 

Lord Hoffman. See also R y Secretary of State for Employment, ex p Equal Opportunities Commission [1995] 

1 AC 1 (HL) per Lord Keith of Kinkel, at 32. 
155 Spencer v Work and Pensions Secretary [2009] 1 QB 358. 
156 See too the discussion in W Fotheringham & Son Ltd v British Limousin Cattle Society Ltd, 2004 SLT 

485, [2004] European Law Reports 786 (IH). 
157 See for example: National Union of Public Employees v. Lord Advocate, unreported decision of Lord 

Cameron of Lochbroom (OH, 11 March 1993), digested in [1993] Times Law Reports 250 (review of 

compatibility of the Transfer of Undertakings (Protection of Employment) Regulations 1981 with the 

Acquired Rights Directive 77 /187 /EEC); and McGeoch v Electoral Registration Office, Dumfries and 

Galloway and the Lord President of the Council [2011] CSOH 65; [2011] CSIH nyr (judicial review of the 

compatibility with the petitioner's claimed EU law citizenship rights under Article 20(2)(b) TFEU to 

vote in 'municipal elections' in the Member States with the convicted prisoner disenfranchisement 
provisions of the Representation of the People Act 1983). 
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damages and an award of damages is competent under the Scottish judicial 
review procedure.158 

One of the few Francovich cases against the UK Government which appears to 2.76 
have reached a successful conclusion in favour of the plaintiff was raised in 
Northern Ireland by a Mrs Porter against the Attorney General for Northern 
Ireland.159 The case law of the CJEU of justice had made it clear that a policy of 
enforcing different retirement ages for men and women was contrary to the Equal 
Treatment Directive 76/207.160 Mrs Porter's sought damages against the State, 
following her compulsory retirement by her employer in the private sector, in 
respect of the failure by the United Kingdom properly to transpose the Equal 
Treatment Directive into national law by prohibiting employers from insisting on 
unequal retirement ages as between their male and female employees. The case 
was eventually settled for a sum in excess of £34,000 (representing five years' loss 
of earnings plus interest) and Mrs Porter's costs.161 And in R y Attorney General for 
Northern Ireland, ex p Shirley Burns,162 a declaration that the UK was in breach of 
its obligations under EU law in failing timeously to implement the Working Time 
Directive was granted in the course of a Northern Irish judicial application which 
also sought Francovich damages for the loss and damage caused to the applicant, 
who had been required by her private employer regularly to work night shifts 
and whose health, it was claimed, suffered as a result. 

An alternative route to pursuing a Francovich action is seen in Booker Aquaculture 2.77 
Limited v Secretary Scotland,163 which 
the principle of respect for individuals' property rights, set out in Article 1 of 
Protocol 1 to the European Convention on Human Rights and Article 17 of the 
Charter of Fundamental Rights of the European Union, and recognised as a 
fundamental right within the EU legal order by the Court of Justice.164 It was 
argued on behalf of the claimants that due recognition of this fundamental right 
within the field of EU law was itself sufficient to found a claim for compensation 
for losses arising from the implementation by the UK authorities of an EU -based 
disease control scheme which required the compulsory slaughter and destruction 
of the claimants' farmed fish. 

15B See Kelly v Monklands District Council, 1986 SLT 169 at 173. See too Napier v Scottish Ministers, 
2005 SC 229, [2005] 1 Prison Law Reports 176 (OH), in which damages in respect of breach of Arts 3 and 
8 ECHR, as well as the common law duty of care, were awarded in the course of a judicial review 
application. 

ls9 The Northern Ireland Court of Appeal had held in an earlier case brought by Mrs Porter against 
her employers, Porter v Cannon Hygiene [1993] IRLR 329, that neither the Sex Discrimination Act 1975 
nor the Equal Pay Act 1970 made it unlawful for a private company to insist on compulsory retirement 
for their women employees at age 60 while allowing men to continue working until they were 65. 

16° Case 152/84 Marshall v Southampton and SW Area Health Authority [1986] ECR 723. 
161 

See case note by E McCaffrey, 'Equal Treatment, Unequal Retirement Ages and the Francovich 
claim' in (1996) 25 Industrial Law Journal 144. 162 

R v Attorney General for Northern Ireland, ex p Shirley Burns [1999] NI 175; [1999] IRLR 315(QBD). 
163 Booker Aquaculture Limited v Secretary of State for Scotland, 2000 SC 9 (IH), subsequently the 

subject of an Art 267 TFEU preliminary reference to the CJEU as Joined Cases C- 20/00, C -64/00 Booker 
Aquaculture and Hydro Seafoods v Scottish Ministers [2003] ECR I -7411. 164 

Case 5/88 Wachauf v Federal Republic of Germany [1989] ECR 2609. 
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SPECIFIC PROCEDURAL DUTIES UNDER ARTICLE 4(3) TEU 

2.78 The Court of Justice has derived an increasing number of procedural duties from 

the principle that EU law rights must be effectively protected. National courts 

must have regard to these duties in all matters which have an EU law element, 
regardless of any prior inquiry as to whether or not the substantive EU rights 

which they seek to vindicate and protect themselves have direct effect. 

The Duty to Provide Effective Procedures for the Protection of EU Law 
Rights165 

2.79 It is a basic principle of EU law that national courts should ensure the existence of 

an effective judicial remedy to enforce and protect individuals' rights under EU 

law.166 This principle now appears as an express obligation under the EU Treaty 

post- Lisbon, with Article 19(1) TEU now providing that 'Member States shall 

provide remedies sufficient to ensure effective legal protection in the fields 

covered by Union law.' The conditions governing the availability of this judicial 

remedy are, in principle, matters for national law. There is, as yet, no common 
code of procedure detailing how national courts should deal with EU law claims, 

although a committee of procedural law experts has produced proposals for the 

common EU -wide Code of Civil Procedure,167 and Article 81(2)(f) TFEU (follow- 

ing the amendments introduced by the 2007 Lisbon Treaty) envisages the adop- 

tion of EU legislative measures 'aimed at ensuring ... the elimination of obstacles 
to the proper functioning of civil proceedings, if necessary by promoting the 

compatibility of the rules on civil procedure applicable in the Member States...'. 
A common European criminal procedure has also been looked at as part of the 

Corpus Iuris project 168 and Article 82(2) TFEU envisages the possibility of a 

directive being adopted to establish minimum rules in such areas of criminal 
procedure as: 

a) mutual admissibility of evidence between Member States; 
b) the rights of individuals in criminal procedure; 
c) the rights of victims of crimes; and 
d) any other specific aspect of criminal procedure which the Council has 

identified in advance by a decision. 

165 For an overview of this topic, see T Tridimas, 'Enforcing Community Rights in National Courte 

some recent developments' in C Fitzpatrick, T Novitz and P Skidmore (eds), The Future of Remedies in 

Europe (Oxford, Hart Publishing, 2000), ch 1. 
166 Case 779/84 Johnston y Chief Constable of the. Royal Ulster Constabulary [1986] ECR 1651; Case 

222/86 Union National des Entraineurs et Cadres Techniques Professionnels du Football (UNECTEF) V 

Heylens [1987] ECR 4097. 
167 See M Storme (ed), Approximation of Judiciary Law in the European Union (Dordrecht /London, 

Martinus Nijhoff, 1994). For a critical account of the movement for procedural harmonisation, see C 

Harlow, 'A Common European Law of Remedies' in C Fitzpatrick, T Novitz and P Skidmore (eds), The 

Future of Remedies in Europe (Oxford, Hart Publishing, 2000), ch 3. 
168 See M Delmas -Marty and JAE Vervaele, The Implementation of the Corpus Iuris in the Member 

States (Antwerp, Intersentia, 2000), which also sets out a series of recommendation for common 

criminal procedures in the Member States with a view to the better and more uniform protection of 

European financial interests, including the establishing of a European Public Prosecutor's Office. 
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The possibility of the development of EU procedural rules is alluded to by the 2.80 
Court of Justice in Francovich in its discussion of the individual's right, founded 
directly on EU law, to obtain compensation in respect of the State's breaches of his 
EU law rights. The Court of Justice states169: 

[I]t is in accordance with the rules of national law on liability that the State must make 
reparation for the consequences of the harm caused. In the absence of any EU 
legislation, it is a matter for the internal order of each Member State to determine the 
competent courts and lay down the detailed procedural rules for legal proceedings 
intended fully to safeguard the rights which individuals derive from EU law. 

In the absence of such procedural harmonisation, the domestic legal systems of 2.81 
the Member States may designate which of their courts have jurisdiction in, and 
what procedural conditions apply to, actions seeking to invoke EU law directly.'70 
This procedural autonomy is, however, limited in certain respects by EU princi- 
ples, as follows171: 

a) National procedural rules should not be applied in such a manner as to make 
the enforcement of EU rights more difficult than the enforcement of analo- 
gous national rights; that is, there should be no procedural discrimination 
between national law and EU law rights ('the principle of equivalence').172 

b) Even where they apply equally both to national and to EU law rights, 
national procedural rules should not have the effect of making it impossible 
in practice,173 or even excessively difficult 174 to exercise rights guaranteed 
under law ('the principle of effectiveness'). 

c) In deciding whether or not to apply a national procedural rule in a case 
involving EU law rights, the national court must not only look at the effects of 
the application of that rule to the case before it, but should consider the role 
or purpose which that rule serves in the national procedure and whether or 
not it is justified in the light of such considerations as 'the protection of the 
rights of the defence, the principle of legal certainty and the proper conduct 
of procedure'175 ('the principle of integrity'). 

d) Member States must adhere to the fundamental principle of equality when 
implementing EU law within their territory.176 This requires that similar 

1o9 Joined Cases C -6/90 and C -9/90 Francovich & Bonifaci v Italy [1991] ECR I -5357 at para 42. 
170 Case 13/68 Salgoil v Italian Ministry for Foreign Trade [1968] ECR 453. 
171 For a critical overview of the case law of the Court of Justice on this point, see CMG Himsworth, 

'Things fall apart: the harmonisation of EU Judicial Protection Revisited' (1997) 22 EL Rev 291. 
172 Case 33/76 Rewe v Landwirtschaftskammer für Saarland [1976] ECR 1989 What constitutes the 

relevant analogue in national law (and hence the procedural rules applicable to the claim) may itself 
be the subject of dispute: see Alabaster v Barclays Bank plc [2005] ICR 1246 (CA), where the Court of 
Appeal held that the relevant analogue to a claim to maternity pay guaranteed and protected under 
EU law was a (modified) claim under the Equal Pay Act 1970 rather than a claim to unlawful 
deduction of wages under and in terms of the Employment Rights Act 1996. 

178 Case 45/76 Comet v Produktschaap voor Siergewasen [1976] ECR 2043. 
1' Case 199/82 Amministrazione delle Finanze dello Stato v San Giorgio [1983] ECR 3595. 
175 Joined Cases C- 430/93 and C431/93 Van Schijndel v. Physiotherapists Pension Fund Trust [1995] 

ECR I -4705. 

16 See Cases 201 and 202/85 Klensch v Secretary of State [1986] ECR 3477 at paras 8-11: '... Under 
Article 40(3) of the EEC Treaty the common organisation of the agricultural markets to be established 
in the context of the Common Agricultural Policy must "exclude any discrimination between 
producers or consumers within the Community". That provision covers all measures relating to the 
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situations should not be treated differently unless such differentiation is 

objectively justified177 and does not 'involve, with regard to the objectives 

pursued, a disproportionate and intolerable interference which infringes 

upon the very substance of the rights guaranteed'.178 Member States must 

comply with this principle where EU rules leave them discretion to choose 

between various methods of implementation. Thus Member States and their 

courts may not choose an option the implementation of which would be 

liable to create, directly or indirectly, discrimination within the territory of the 

Member State as between individuals in relation to their right to access the 

national courts to have their grievances in relation to EU law rights heard 

and determined. The United Kingdom is the relevant Member State,179 and 

none of England, Wales, Scotland or Northern Ireland -even after 

devolution180-is a separate Member State ('principle of non -discrimination'). 

2.82 In the light of such considerations, the Court of Justice has held that a national 

rule in Belgian law which prevented the Court of Appeal from considering points 

common organisation of agricultural markets, irrespective of the authority which lays them down. 

Consequently, it is also binding on the Member States when they are implementing the said common 

organisation of the markets. ... That finding is borne out by a consistent line of cases ... in which the 

Court held that the prohibition of discrimination laid down in Article 40(3) of the EEC Treaty is merely 

a specific enunciation of the general principle of equality which is one of the fundamental principles 
of Community law. That principle requires that similar situations shall not be treated differently 

unless differentiation is objectively justified. ... Consequently, where Community rules leave Member 

States to choose between various methods of implementation, the Member States must with 

the principle stated in Article 40(3). That principle applies, for instance, where several options are 

open to the Member States as in this case, where they may choose as the reference year 1981, or, 

subject to certain conditions, either 1982 or 1983.... It follows that in such circumstances a Member 

State may not choose an option whose implementation in its territory would be liable to create, 

directly or indirectly, discrimination between the producers concerned, within the meaning of Article 

40(3) of the Treaty, having regard to the specific conditions on its market and, in particular, to the 

structure of the agricultural activities carried out in its territory.' 
177 See C- 313/99 Mulligan and others y Minister for Agriculture and Food, Ireland [2002] ECR I -5719 at 

paras 35 -36: '... Third, it is settled case -law that where Community rules leave Member States to 

choose between various methods of implementation, the Member States must exercise their discretion 

in compliance with the general principles of Community law ... Consequently, a claw back measure 

such as that at issue in the main proceedings must be established and applied in compliance with the 

principles of legal certainty and protection of legitimate expectations. ... Moreover, it must be 

proportionate to the aim pursued ... and applied without discrimination. ... Similarly, such a measure 

must respect fundamental rights ...' 
178 Joined Cases C- 317/08, C- 318/08, C- 319/08 & C- 320/08 Rosalba Alassini v Telecom Italia SpA,18 

March, [2010] I -nyr at para 63. 
179 See Case 8/88 Commission y Germany [1990] ECR I -2321 at para 13: 'In that connection, it should 

be observed that it is for all the authorities of the Member States, whether it be the central authorities 

of the State or the authorities of a federated State, or other territorial authorities, to ensure observance 

of the rules of Community law within the sphere of their competence. However, it is not for the 

Commission to rule on the division of competences by the institutional rules proper to each Member 

State, or on the obligations which may be imposed on federal or Länder authorities. It may only verify 

whether the supervisory and inspection procedures established according to the arrangements within 

the national legal system are in their entirety sufficiently effective to enable the Community 
requirements to be correctly applied.' 

leo In Case C- 428/07 R (on the application of Horvath) v Secretary of State for Environment, Food and 

Rural Affairs [2009] ECR I -6355, the Grand Chamber held that simple divergences between the 

measures provided for by the various administrations within the one Member State would not, alone, 

constitute discrimination so long as the various measures were compatible with the minimum 

standard obligations on the Member State in question which stemmed from EU law. 
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of EU law of its own motion when these points had not been raised timeously by 
the plaintiff appellant within his noted grounds of appeal, was not reasonably 
justified and so was not to be applied by the national court.181 Similarly in 
Eco -Swiss China Time y Benneton,182 the Court of Justice held that national courts 
were required to refuse to recognise the validity of arbitration awards notwith- 
standing the original terms of reference of the arbitration procedure, in so far as 
these arbitration awards contravened the requirements of European competition 
law. 

It is entirely unclear from the CJEU's case law when and whether EU law actively 2.83 
obliges,183 or perhaps simply empowers,184 national courts to raise and rule on 
points of EU law on their own motion. But the suggestion that national courts 
might have a duty to raise points of EU law on their own initiative so as to avoid 
applying national rules which are inconsistent with EU law, clearly causes 
problems within the context of the legal systems of the United Kingdom which 
rely primarily on the parties to inform the judge of the relevant law. As has been 
noted in one Scottish decision: 

Notwithstanding the requirement of Community law that courts should, if necessary ex 
proprio motu, give effect to Community law, the fact remains that sheriffs, and possibly 
judges at all levels, normally expect those appearing before them to alert them to any 
relevant law, whether national or European; and it seems to me to be expecting a lot to 
assume that sheriffs will always have the relevant law at their fingertips whether or not 
they are referred to it by parties. However, the present case may offer a salutary lesson 
that both sheriffs and practitioners must try to be aware of any possible European 
dimension, particularly when one or more of the parties is a national of, or resident in, 
another member State of the Community; and it may be that in such cases, even if 
Community law is not referred to by the parties, sheriffs should in future ask parties or 
their representatives whether or not there is any relevant part of Community law to 
which attention should be given. ... In my view the effect of Community law is that it is 

18' In Case C- 312/93 Peterbroek and others v Belgium [1995] ECR I -4599, where the Court stated at 
para 21: 'Community law precludes application of a domestic procedural rule whose effect, in 
procedural circumstances such as those in question in the main proceedings, is to prevent the national 
court seised of a matter falling within its jurisdiction, from considering of its own motion whether a 
measure of domestic law is compatible with a provision of Community law when the latter provision 
has not been invoked by the litigant within a certain period.' 

182 Case C- 126/97 Eco -Swiss China Time v Benneton [1999] ECR I -3055. 
183 See Joined Cases C- 222/05 to C- 225/05 van der Weerd [2007] ECR I4233 at para 36: '[T]he 

principle of effectiveness does not preclude a national provision which prevents national courts from 
raising of their own motion an issue as to whether the provisions of Community law have been 
infringed, where examination of that issue would oblige them to abandon the passive role assigned to 
them by going beyond the ambit of the dispute defined by the parties themselves and relying on facts 
and circumstances other than those on which the party with an interest in application of those 
provisions has based his claim.' 

184 In Joined Cases C -430,1 /93 Van Schijndel v Physiotherapists Pension Fund Trust [1995] ECR I -4705 
at para 22: 'Community law does not require national courts to raise of their own motion an issue 
concerning the breach of provisions of Community law where examination of that issue would oblige 
them to abandon the passive role assigned to them by going beyond the ambit of the dispute defined 
by the parties themselves and relying on facts and circumstances other than those on which the party 
With an interest in application of those provisions bases his claims.' 



94 The Duties of National Courts Under EU Law 

not just for a judge to take note of it, if necessary ex proprio motu: it is also for parties to 

an action to bring it to judicial notice where relevant.18e 

2.84 The effective protection of EU law rights may, then, require national courts to 

modify or suspend aspects of their existing national procedural rules. This power 

to modify or suspend rules of national procedure is not based on national law but 

results instead from the national court's application of the EU law principle of the 

effective protection of EU law rights.186 

2.85 Although the Court of Justice has stated that the EC Treaty was not intended to 

create new remedies in the national courts to ensure the observance of EU law,187 

the `no new remedies' principle is not a serious obstacle to procedural effective- 

ness since, as in Factortame, the creation of a new remedy can be treated simply as 

the extension of an existing one. Indeed, in Penycoed Farming Partnership, the 

CJEU claimed that there was a power conferred on national courts by virtue of 

the duty to ensure effective protection of EU law rights and obligations, to 

innovate upon their own national procedures where the express EU enforcement 
mechanism proved to be insufficient, observing as follows: 

36. Where a Community regulation does not specifically provide any penalty for an 

infringement or refers for that purpose to national laws, regulations and adminis- 

trative provisions, Article 10 EC requires the Member States to take all measures 

necessary to guarantee the application and effectiveness of Community law (Case 

68/88 Commission v Greece [1989] ECR 2965, paragraph 23; Case C- 326/88 Hansen 

[1990] ECR I -2911, paragraph 17; Case C- 352/92 Milchwerke Köln v Wuppertal [19941 

ECR Í -3385 paragraph 23; Case C -36/94 Siesse [1995] ECR I -3573, paragraph 20; 

Case C- 177/95 Ebony Maritime and Loten Navigation [1997] ECR I -1111, paragraph 
35, and Case C- 167/01 Inspire Art [2003] ECR I- 10155, paragraph 62). 

37. The obligation based on Article 10 EC also extends to the initiation of any 

proceedings under administrative, fiscal or civil law for the collection or recovery 

of duties or levies which have been fraudulently evaded or for damages (Milch- 

werke Köln v Wuppertal, paragraph 23). 

38. Accordingly, the Member States are required to take measures to ensure collection 

of the levy in any cases where the mechanism provided for in Article 2(2) of 

Regulation No 3950/92 has been frustrated. 

39. That obligation entails the power to take action directly against the producer in 

order to recover the amount payable by the latter in respect of the additional levy 

on milk where it is established that the producer did not pay it to the purchaser and 

the latter is not taking due steps to collect it from the producer.188 

185 Nguyen y Searchnet Associates [1999] 3 CMLR 413 (Sh Ct); 1999 SCLR 1075 per Sheriff Principal 

Nicholson. 
186 Case C- 213/89 R v Secretary of State for Transport, ex p Factortame [1990] ECR I -2433. See also 

Amministrazione delle Finanze dello Stato v Simmenthal [1978] ECR 629 at 643. 
187 Case 158 /80 Rewe Handelsgesellschaft Nord y Hauptzollamt Kiel ('Butterboats') [1981] ECR 1805; 

[1982] 1 CMLR 449. 
188 Case C- 230 /01 The Intervention Board for Agricultural Produce y Penycoed Farming Partnership 

[2004] ECR I -937. 

b) 

EC 
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The Duty Not to Rule on the Validity of EU Acts 

One of the most basic concerns of the Court of Justice has been that EU law 2.86 
should be applied uniformly throughout all the Member States. It is felt that 
divergences in the interpretation and application of EU law by national courts 
would call into question the very integrity of EU law as a coherent legal system. 
Accordingly, the Court of Justice has laid great emphasis on the duty of national 
courts, under Article 4(3) TEU, faithfully to apply EU law in its entirety. The 
preliminary reference procedure set out in Article 267 TFEU clearly envisages 
national courts considering and ruling on the validity of the acts of EU institu- 
tions. The Court of Justice has held, however, that whilst national courts may 
confirm the validity of EU acts called into question before them, they have an 
obligation, flowing from Article 4(3) TEU, to refer any (well- founded189) doubts 
about the validity of EU legislation to Luxembourg.190 

The prohibition on national courts calling into doubt the validity of EU acts was 2.87 
relaxed slightly in a subsequent case. In Zuckerfabrik Süderdithmarschen y Hauptzpl- 
lamt Itzehoe,191 the question arose as to whether or not national courts might still 
have the power under EU law to grant interim suspension of national adminis- 
trative measures which were based upon an EU regulation, pending a decision on 
the validity of that regulation by the Court of Justice. And in Atlanta Fruchthan- 
delsgesellschaft mbH and others,192 the Court of Justice was asked whether national 
courts might also grant positive injunctions or orders for specific implement ad 
interim based on the disapplication of EU measures. 

These two decisions illustrate the development of a common EU procedural law 2.88 
to be applied by national courts when dealing with EU issues. In both cases the 
Court of Justice held that national courts do indeed have the power, in effect, to 
order suspension or other positive interim relief in respect of provisions of EU 
law, in the following circumstances: 

a) 

b) 

The national court has serious doubts as to the validity of the EU act, taking 
into account the margin of appreciation which the EU institutions are allowed 
by the Court of Justice in their areas of regulation. The basis for the national 
court's doubts must be specified to the Court of Justice. 
The order for suspension or specific implement must be provisional and for 
the shortest possible period. The national court is obliged immediately to 
make a reference to the Court of Justice seeking a final ruling on the validity 
of the disputed measure, unless exactly the same issue is already before the 
Court of Justice. There is no room for the acte claire doctrine or a discretion on 
courts of final instance not to refer in circumstances where the validity of EU 
law measure is challenged before the national court, even where the Court of 

189 
See Case C- 344/04 International Air Transport and others [2006] ECR I-403. 

190 Case 314/85 Firma Foto -Frost o Hauptzollamt Lübeck Ost [1987] ECR 4199. 
191 

Joined Cases C- 143/88 and C -92/89 Zuckerfabrik Suderdithmarschen y Hauptzollamt Itzehoe [1991] 
ECR I -415. 

192 Case C- 465/93 Atlanta Fruchthandelsgesellschaft mbH and others [1995] ECR I -3761. 
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Justice has already declared invalid analogous provisions of another compa- 
rable regulation.193 And the interim measures should be maintained by the 

national court only until the Court of Justice has finally ruled on the matter. 
c) The interim suspension is absolutely necessary to avoid the applicant suffer- 

ing serious and irreparable damage which will materialise before the Court of 

Justice has been able to rule on the validity of the contest EU act. It should be 

noted that purely financial damage is not generally to be considered by the 

Court of Justice to be irreparable for these purposes. 
d) The interests of the EU should be taken into account in ruling upon the 

application, including the cumulative effect that would arise if a large 

number of national courts were to adopt interim measures against the EU act 

for similar reasons. Where suspension of the measures would result in serious 
financial damage to the EU, guarantees or other security may be required of 

the applicant pending a final determination of the validity of the EU act. The 

Court of Justice has also emphasised under this head that the national court 

should respect any decisions of the Court of Justice or. the General Court 

ruling on the lawfulness of the EU act or on an application for interim 
measures seeking similar interim relief at EU leve1.194 

2.89 It should also be noted that the Court of Justice has held that national courts have 

no jurisdiction to consider issues as to the legality of a failure to act by an EU 

institution. Such claims have to be raised directly before the CJEUs. Consequently, 
national courts have no power to grant any kind of interim measures in relation 
to an EU institution's allegedly unlawful failure to act.195 

2.90 The Court of Justice has also been concerned to stress unequivocally that the 

power of ordering interim suspension of EU law measures rests with, and only 

with, the national courts of the Member States, and not with other administrative 
authorities or public law bodies.196 

The Duty to Provide Interim Protection to EU Rights 

2.91 European Union law rights do not exist in a vacuum but are claimed and 

protected within the context of the existing rules and procedures of national 
courts. The Court of Justice has held, however, that any rules, including proce- 

dural rules, which might impair, even temporarily, the full force and effect of EU 

193 See Case C- 461/03 Gaston Schul Douane -expediteur BV v Minister van Landbouw, Natuur en 

Voedselkwaliteit [2005] ECR I- 10513. 
194 Case C- 334/95 Kruger GmbH & Co KG v Hauptzollamt Hamburg -Jonas [1997] ECR I -4517. 
195 Case C -68/95 T Port [1996] ECR I -6065. 
196 See Joined Cases C- 453/03, C- 11/04, C -12/04 & C- 194/04, R (ABNA) v Secretary of State for 

Health [2005] ECR I -10423 at paras 103 -11, where the Grand Camber unequivocally rejects the 

argument that the since administrative authorities are obliged, in the same way as the judicial 

authorities, to apply the provisions of an unimplemented or improperly implemented directive (see 

Case 103/88 Fratelli Costanzo [1989] ECR 1839, paras 31 and 32) then these same administrative 
authorities ought also to be authorised, on grounds of procedural economy, to suspend application of 

a disputed Community measure under the same conditions as are those judicial authorities of the 

Member States. 
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law must be set aside.197 Hence, in its first judgment in Factortame,198 the Court of 
Justice ruled that the effective protection of EU law rights meant that national 
courts should have the power to grant interim orders protecting such rights. Any 
national procedural rules which prevented the interim protection of EU rights, for 
example the prohibition against a UK court reviewing or suspending an Act of 
Parliament or pronouncing interdict against a Minister of the Crown, must be 
disapplied. 

It should also be noted in the context of claiming interim relief that at the time of 2.92 
the initial Factortame applications in 1990, it had been assumed that the Spanish 
fishermen would not be able to recover financial compensation from the UK 
Government in the event of their claim being vindicated, that is to say that they 
had no effective remedy in damages. Following the 1991 decision of the Court of 
Justice in Francovich, it is clear that such damages are in fact available in principle 
as a matter of EU law. However, the following propositions relating to the interim 
protection of EU law rights may be derived from the decisions in Factortame, and 
these principles have been re- emphasised by a Grand Chamber of the Court 'of 
Justice in Unibet (London) Ltd 199: 

a) In any case in which an individual claims to have a right protected under EU 
law, the national courts have an immediate duty to consider the merits of the 
claim under EU law and to reach a view thereon. 

b) If it appears to the national court that the claim is a good one, all national 
rules which the enjoyment of that directly effective right should be 
set aside. 

c) If it appears to the national court that there may be some merit in the claim 
but that a final decision on the matter requires an authoritative interpretation 
of the EU law from the CJEU, a reference should be made to the CJEU under 
Article 267 TFEU. 

d) Pending the outcome of this preliminary reference, the putative right under 
EU law should be protected by the national court granting all and any such 
orders as are necessary to ensure proper protection of the claimed EU right. 

e) Any national rules, be they procedural or substantive, which would other- 
wise impede the interim protection of the putative EU law right should be set 
aside by the national court while awaiting the final judgment of the Court of 
Justice. 

The fact that the court before which an application is made is persuaded that the 2.93 
case raises questions on the interpretation or application of EU law such as to 
require a reference to be made to the CJEU, does not guarantee the right to 
interim relief pending the resolution of these questions by the CJEU. Thus in R y 
Secretary of State for the National Heritage, ex p Continental Television BV,200 the UK 

197 Case 106/77 Amministrazione delle Finanze dello Stato v Simmenthal [1978] ECR 629. See also 
Joined Cases C -10/97 to C -22/97 Ministry of Finance v IN.CO.GE. '90 Srl [1998] ECR I -6307. 

196 Case C- 213/89 R v Secretary of State for Transport, ex p Factortame [1990] ECR I -2433, [1991] 1 AC 
603, [1990] 3 CMLR 1. 

199 Case C- 432/05 Unibet (London) Ltd v Justitiekanslern [2007] ECR I -2271. 200 
R v Secretary of State for the National Heritage, ex p Continental Television BV [1993] 2 CMLR 333. 
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Government's order under section 177 of the Broadcasting Act 1990 proscribing 
hard -core pornographic programmes broadcast from Denmark to the UK by way 
of satellite, was subject to challenge on a number of grounds, among them that 
EU law permitted a Member State to suspend only those broadcasts from another 
Member State which had been retransmitted within its own territory. The 

Divisional Court held that the case raised questions as to the correct interpreta- 
tion of the EU Broadcasting Directive 89/552 and referred the matter to the Court 
of Justice. After seeing some of the proscribed broadcasts, however, the Divisional 
Court refused an application for an interim injunction on the Minister's order on 

the bases that some of the acts shown were contrary to English law and that the 

protection of the moral welfare of minors outweighed the potential damage to the 

broadcasters' profits. 

2.94 Similarly in R y Ministry of Agriculture, Fisheries and Food, ex p Monsanto pic,201 it 

was held by the English High Court, in refusing an application for interim relief 

pending the outcome of a preliminary reference made by the English court to the 

CJEU, that until set aside, a public decision (in casu the grant of a licence to a 

commercial competitor of the petitioner to supply a herbicide) should be 

respected, having regard to the fact that the purpose of a licensing procedure is to 

serve the public or common interest and not to protect private commercial 
interests 202 

2.95 Whereas in Factortame (No 1) the House of Lords was concerned with the use of 

interim relief against national legislation to protect EU rights, in R v Secretary of 

State for Health and others, ex p Imperial Tobacco Ltd and others203 their Lordships 
were faced with an application for interim relief against a claimed infringement of 

rights by EU law. In particular, the House of Lords considered an application 
from tobacco companies seeking an interim injunction against the UK Govern- 
ment introducing national regulations in implementation of Directive 98/43/EC 
pending a decision on the validity of the European provision by the Court of 

Justice. The vires of the directive was being challenged before the Court of Justice, 

both in an Article 267 TFEU preliminary reference from the English High Court 

and in a direct action brought against the Council before the Court by Germany 
under Article 263 TFEU. The judge at first instance had granted the tobacco 

companies their interim injunction. This decision was then reversed by a majority 
in the Court of Appeal (Lord Woolf MR and Ward LJ in favour, Laws LJ 

dissenting). The tobacco companies appealed to the House of Lords, but before 

their Lordships were able to rule on the matter, the Court of Justice held that the 

directive was indeed ultra vires and invalid204 The tobacco companies still, 

201 R v Ministry of Agriculture, Fisheries and Food, ex p Monsanto plc [1999] QB 1161. 
202 See Case C- 306/98 R v Ministry of Agriculture, Fisheries and Food, ex p Monsanto plc [2001] ECR 

I -3279. 
203 R v Secretary of State for Health and others, ex p Imperial Tobacco Ltd and others [2001] 1 wLR 127 

(RL). 
2°4 Case C- 376/98 Germany v Parliament and Council: re Tobacco Advertising [2000] ECR I -2247, [20001 

ECR I -8419, where the Court struck down Directive 98/43/EC for lack of EU competence on the 

grounds that as a public health measure it should have been adopted under what is now Art 162 TFEU 

(formerly Art 152 EC and previously Art 129(1) of the EC Treaty) rather than the single market 

provisions of Art 114 TFEU (formerly Art 95 EC and previously Art 100a of the EC Treaty). 
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however, sought a ruling from their Lordships as to what test should have been 
applied by the judge when considering their application for an injunction, and 
whether or not this was a matter purely of domestic law or also involved 
considerations derived from EU law. The House of Lords judges were unanimous 
in finding that no ruling on the issue was in fact necessary since the substance of 
the dispute was settled by the decision of the Court of Justice finding the directive 
invalid, but split 3:2 on the question as to the relevance of EU law to deciding the 
issue raised, with Lord Slynn, Lord Nicholls and Lord Clyde expressing the view 
that, because of the possible impact of the matter on the uniform application of 
EU law throughout the Member States, the views of the Court of Justice would 
have been required; while Lord Hoffmann and Lord Millett held where the 
validity of a directive is challenged before the date prescribed for its implemen- 
tation then the question as to whether interim relief should be granted was a 
matter of purely domestic law. 

The somewhat ironic situation revealed by the Imperial Tobacco case was that the 2.96 
UK Government was arguing that the tests derived from EU law205 should be 
applied to the question whether or not interim relief should have been granted by 
the courts against national legislation seeking to implement an EU directive, on 
the ground that, in this matter at least, it gave greater protection to Member 
States' governments. EU law would appear to impose a higher hurdle than 
domestic law before the court might grant interim relief in relation to allegedly 
invalid European legislation, in requiring the applicant to demonstrate: 

a) that it had a strong case on the merits; 
b) that in the absence of interlocutory relief, it would suffer 'irreparable dam- 

age'; and for these purposes, 'purely financial damage' is deemed not to be 
irreparable merely because damages would not be an adequate remedy - 
instead the applicant has to show that it would be 'placed in a situation 
which could endanger its very existence or irremediably affect its market 
share' 206 

In Scotland the issue of interim protection in purely domestic cases is assessed on 2.97 
the standard principles, namely: that the pursuer must show that there is a prima 
facie case indicating a serious issue to be tried on the merits; and the court . should 
then consider whether damages would be an adequate remedy, and, if not, 
whether the balance of convenience favours the grant of an interdict.207 If the 
application passes these tests then a prohibitory order such as interdict may be 
pronounced against the decision maker, prohibiting him acting upon his decision 
and ordering suspension of the decision pending a final decision on the merits of 

2°5 In particular, the principles laid down by the Court of Justice on the suspension by national 
courts of EU regulations set out in Joined Cases C- 143/88 and C -92/89 Zuckerfabrik Süderdithmarschen 
AG y Hauptzollamt Itzehoe [1991] ECR I -415, which, as we have noted in para 2.87 above, concerned the 
suspension of the effect of a directly- applicable EC Regulation rather than the implementation into 
national law of a European Directive. 

2°6 Case T -13/99 R Pfizer Animal Health SA/NA y EC Council [1999] 11-1961 at para 138; [1999] 3 
CMLR 79 at 114. 

207 See NWL Ltd y Woods [1979] 1 WLR 1294 (HL) per Lord Fraser at 1310. 
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the challenge by the court 20S Similarly, in England and Wales the issue of interim 
protection in domestic law cases is normally assessed on the standard principles 
laid down in American Cyanamid,209 to the effect that the judge has a discretion to 

grant interim injunctive relief where the applicant can show a convincing prima 

facie case on the merits and can support by a contention that unless the restraining 
order is granted, it will suffer irreparable harm which cannot be compensated by 

a subsequent claim in damages.210 

2.98 In general, the courts in Scotland appear reluctant to grant interdict against public 

authorities apparently exercising their statutory powers,211 and the courts will not 

seek to compel a public authority to exercise discretionary powers within its 

jurisdiction in a particular way212 unless supported by findings of bad faith.213 In 

English law, it is standard procedure that a person or body in whose favour an 

interlocutory injunctive order (whether mandatory or prohibitory) is pronounced 
will provide a cross -undertaking in damages to the other party in the event that 

the interim relief ultimately be held ill- founded. An exception to the requirement 
of such a cross -undertaking has been made in the case of local authorities seeking 
to enforce the general law of the land 214 In Scotland it is generally accepted that 

the grant of a wrongful interdict may lead to a claim for damages on its reduction 
or recall on grounds other than change of circumstances.215 paradoxical result of 

the Imperial Tobacco litigation, however, is that those judges who would have 

applied purely domestic law considerations to the issue before them (namely 
Turner J, Laws LJ and Lords. Hoffmann and Millett) would have granted the 

injunction against the UK Government bringing into force national regulations 
implementing the European directive, at least until the time in which the directive 
fell to be implemented had expired. 

The Duty to Provide Effective Sanctions in Respect of Breach of EU Law 
Obligations 

2.99 National legal systems are in general permitted a measure of discretion as to the 

sanctions which they provide for breach of EU law rights. The Court of Justice 

stated in Amsterdam Bulb that in the absence of provisions in EU rules providing 
for specific sanctions to be imposed on individuals for failure to observe those 

rules, Member States were free to adopt such sanctions as appeared to them 

208 See, eg, Highland Regional Council v British Railways Board, 1996 SLT 274 (IH). 
2°9 American Cyanamid Co v Ethicon Ltd [1975] AC 396. See also F Hoffmann -La Roche & Co AG V 

Secretary of State for Trade and Industry [1975] AC 295. 
210 See, eg, Kirklees Borough Council v Wickes Building Supplies Ltd [1992] CMLR 765. 
211 See Central Regional Council v Clackmannan District Council, 1983 SLT 666. 
212 Fleming v Liddlesdale District Committee (1897) 24R 281. Though see Lord Advocate v Dumbarton 

District Council, 1990 SC (HL) 1 for an example of suspension being granted ad interim on the 

application of a Law Officer in relation to a local authority's use of planning controls against the 

MOD. 
213 Pollock School v Glasgow Town Clerk, 1946 SC 373. 
214 Kirklees Borough Council v Wickes Building Supplies Ltd [1992] 3 WLR 170 (HL). 
215 See Forbes v Aberdeenshire Council and another [2010] Environmental Law Reports 35, OH. 
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appropriate,216 although in exercising their power the Member States must 
provide effective protection of the EU right and otherwise observe the require- 
ments of EU law. The effective protection of EU rights has been held to mean that 
the sanctions available in national law for breach of an EU law right must have a 
'real deterrent effect ... such as to guarantee real and effective judicial protec- 
tion'217; and the relevant general principles of EU law include equal treatment or 
non -discrimination and proportionality.218 

Thus in Commission y France,219 the Court of Justice found in an Article 258 TFEU 2.100 
infringement action that France had contravened EU law (specifically Article 110 
l'FEU) by imposing more severe penalties for offences concerning the non- 
payment of VAT on goods imported from other Member States than the penalties 
imposed in the case of VAT avoidance in purely domestic transactions 220 And in 
Danish Public Prosecutor y Hansen?21 a case concerning the Danish implementation 
of the EU tachograph regulations, the EU law in relation to sanctions in criminal 
proceedings was summarised as requiring Member States to take all measures 
necessary to guarantee the application and effectiveness of EU law. For that 
purpose, while the choice of penalties remained within their discretion, the 
Member States were to ensure that infringements of EU law were penalised under 
conditions, both procedural and substantive, which were analogous to those 
applicable to infringements of a national law of a similar nature and importance, 
and which, in any event, made the penalty 'effective, proportionate and dissua- 
sive', as follows222: 

a) an `effective' sanction is one which is in fact aimed at achieving the objective 
of the EU provision in question; 

b) a 'proportionate' sanction is one which is not, in all the circumstances of the 
case, excessive; 

c) a 'dissuasive' sanction is one which is not so minimal as to fail to deter a 
breach of EU law.223 

216 Case 50/76 Amsterdam Bulb v Produktschap voor Siergewassen [1977] ECR 137 at para 32. 
217 Case 679/83 Harz v Deutsche Trade [1984] ECR 1921. 
218 See Case C- 413/08 P Lafarge SA v European Commission, 17 June, [2010] ECR I -nyr at para 70: 

'[T]he principle of proportionality requires that the time elapsed between the infringement in question 
and a previous breach of the competition rules be taken into account in assessing the undertaking's 
tendency to infringe those rules. For the purposes of judicial review of the Commission's measures in 
matters of competition law, the General Court and, where appropriate, the Court of Justice may 
therefore be called upon to scrutinise whether the Commission has complied with that principle when 
it increased, for repeated infringement, the fine imposed, and, in particular, whether such increase was 
imposed in the light of, among other things, the time elapsed between the infringement in question 
and the previous breach of the competition rules.' And Art 49(3) of the EU Charter now provides: 'The 
severity 

Case 
penalties 

2 6/91 Comm 
not 

sion 
disproportionate 

rrance [1993] CR I -4413. 
offence.' 

22° 
See also Case 299/86 Italy v Rainer Drexl [1988] ECR 1213. 

221 Case 326/88 Anklagemyndigheden v Hansen & Sons I/S [1990] ECR 2911. 
222 Case C- 210/91 Commission v Greece [1992] ECR I -6735. 
223 See, eg, Case C -45/08 Spector Photo Group NV and Chris Van Raemdonck (CBFA) [2009] ECR 

I -11677 at paras 73 and 77: '[G]ains realised from insider dealing may constitute a relevant element for 
the purposes of determining a sanction which is effective, proportionate and dissuasive. The method 
of calculation of those economic gains and, in particular, the date or the period to be taken into 
account are to be determined by national law ... [I]f, in addition to the administrative sanctions laid 
down in that provision, a Member State has introduced the possibility of a criminal financial sanction, 
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2101 In summary, any sanction or penalty which is not aimed at achieving the same 

objective as the EU provision, or which is, in all the circumstances, either 
excessive or derisory, will therefore be incompatible with EU law. Although, in 

general terms, it is for the national court to consider and determine whether or 

not the penalties provided for by the legislation of the Member State are 

disproportionate to the nature of the offence committed such as to constitute by 

their severity an obstacle to the fundamental freedoms guaranteed under the 

Treaties,224 the Court of Justice has found in a number of cases that the penalty 
prescribed by national law in areas within the field of EU law was excessive and 

disproportionate. 

2.102 In Criminal Proceedings against Skanavi, -5 the Court of Justice held that while the 

requirement under German law that nationals of other Member States resident in 

Germany should exchange their driving licences for German ones within one 

year of becoming resident there was lawful, the treating of a failure so to do as a 

criminal offence, with the possibility of the offender being found liable to a 

penalty of a fine or up to one year's imprisonment, was disproportionate and 

unlawful as contrary to Article 43 EC (now Article 49 TFEU) guaranteeing the 

freedom of establishment, since 'a criminal conviction may have consequences for 

the exercise of a trade or profession by an employed or self- employed person'. 
Similarly, in Criminal Proceedings against Messner,226 the Court of Justice found that 

although the requirement in Italian law that nationals of other Member States 

present in Italy should register with the local police was compatible with EU law, 

the sanction of imprisonment for failure to register within three days was 

disproportionate and unlawful. And in Criminal Proceedings against Donatella 

Calfa,22' the Court of Justice held that the penalty required by Greek law of 

lifetime exclusion from Greece of foreign nationals convicted there of drugs 

offences contravened the EU principles of free movement of persons in the case of 

an Italian tourist who had been found guilty of drug use while holidaying in 

Crete and sentenced to three months' imprisonment. 

2.103 It should be noted that the Court of Justice has allowed that in certain circum- 

stances the imposition of strict liability in a criminal context will be compatible 
with the EU principles of proportionality in the application of punitive sanc- 

tions228 

it is not necessary, for the purposes of assessing whether the administrative sanction is effective, 

proportionate and dissuasive, to take account of the possibility and /or the level of a criminal sanction 
which may subsequently be imposed.' 

224 

225 

226 

227 

228 

Case C -19/92 Kraus v Land Baden Wuerttemberg [1993] ECR I -1663, 1669 at para 41. 
Case C- 193/94 Criminal Proceedings against Skanavi [1996] ECR I -929, [1996] All ER (EC) 435. 

Case 265 /88 Criminal Proceedings against Messner [1989] ECR 4209. 
Case C- 348/96 Criminal Proceedings against Donatella Calfa [1999] ECR I -11. 
See Case C- 175/99 Ebony Maritime v Prefect of Brindisi [1997] ECR I -111. 
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The Duty to Provide Adequate Compensation in Respect of Losses Caused by 
Breach of EU Law 

In our discussion of the Francovich line of case law at para 2.53 ff we noted that the 2.104 
Court of Justice had, in effect, ruled that Member States' courts must allow for an 
action in damages to be taken against Member States in respect of their breach of 
EU law obligations resulting in loss to individual private parties. 

The general principle requiring any remedy to be 'effective' impacts on questions 2.105 
relating to the quantification of damages which might be claimed in the national 
courts in respect of an actionable breach of EU law. While it remain in principle 
for the domestic legal system of each Member State to set the criteria for 
determining the extent of compensation, the usual principles of equivalence 
apply, which is to say that the approach to quantification cannot be less favour- 
able than that applying to similar claims or actions based on domestic law. 
Further and in any event, as we have seen, there should be no limitations on 
quantification or recovery such as to make it in practice 'impossible or excessively 
difficult' to obtain full redress. 

Member States' discretion in setting caps on compensation which might be 2.106 
recoverable has been narrowed further by the judgment of the Court of Justice in 
Marshall (No 2)229 The House of Lords referred questions as to the validity under 
EU law of provisions of the Sex Discrimination Act 1975 which placed a ceiling on 
the amount of damages available in the event of discriminatory treatment and did 
not provide for an award of interest. The Court of Justice held that, with respect 
to the EU right to equal treatment embodied in the Equal Treatment Directive, 
effective protection entailed that Member States should provide for measures 
designed to restore such equality when it had not been observed. In the case of an 
act of discrimination which expressed itself in dismissal from employment, the 
appropriate measures would either be an order for reinstatement to employment 
or an award of compensation for. the full loss and damage actually sustained as a 
result of the discriminatory dismissal. In addition, an award of interest on the 
capital sum awarded by way of compensation was held to be required in order to 
make the remedy a truly effective one. This right to full compensation with 
interest was found to flow from or be implicit within the terms of Article 6 of the 
Directive,230 which provided that 

Member States shall introduce into their legal systems such measures as are necessary to 
enable all persons who consider themselves wronged by a failure to apply to them the 
principle of equal treatment ... to pursue their claims by judicial process after possible 
recourse to other competent authorities. 

This provision appears to be no more than an expression of the general principle 2.107 
of effective protection in the particular context of equal treatment. However, 
Article 6 of the Directive was found by the Court of Justice to be sufficiently 

229 Case C- 271/91 Marshall y Southampton and SW Hampshire Area Health Authority (No 2) [1993] 
ECR I -4367. 

230 Directive 76/207/EEC [1976] OJ L39/40. 
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precise and unconditional to have direct effect when read in the context of the 

whole Directive. Accordingly, the House of Lords was required, as a matter of EU 

law, to override those provisions of the Sex Discrimination Act 1975 which 
imposed a maximum limit on compensation and which did not provide for an 

award of interest to run thereon. 

2.108 The Court of Justice has now held that the compensation which Member States 

are obliged to provide for loss or damage which they have caused to individuals 
by breaches of EU law must be commensurate with the loss or damage actually 
sustained, regardless of questions as to the foreseeability of this loss 231 And it has 

held that any national rule cannot be maintained which totally excludes consid- 
erations of loss of profit or other pure economic loss as a head of damage for 

which compensation may be awarded in the case of a breach of EU.232 Further, 
interest on sums improperly withheld or levied contrary to EU law should, in 

principle, also be recoverable.233 

2.109 Questions relating to the precise elements and amount of restitution claimed 
under EU law will remain unanswered unless and until the Court of Justice is 

asked to rule on these matter: the more Article 267 TFEU preliminary references 
submitted to the CJEU on questions of quantification, the more it is possible to 

foresee ever -greater general EU harmonisation in this area. 

The Duty to Allow Recovery of Charges Levied Contrary to EU Law 

2.110 If any charges have been levied upon an individual by reason of national 
provisions which are found subsequently to contravene EU law, the Court of 

Justice has held that, as a matter of EU law, the individual has a right to 

repayment of the sums already paid by him.234 For example, national charges 
found by the Court of Justice to have an equivalent effect to customs duties on 

imports from,235 or exports to,236 other Member States are recoverable in the 

national courts. This right to obtain a refund of charges levied in a Member State 

in breach of rules of EU law has been held by the Court of Justice to be 'the 

consequence and the complement of the rights conferred on individuals by 

Community provisions' (such as, for example, the Sixth VAT Directive) 237 In 

231 See Case C- 140/97 Rechberger and Greindly v Austria [1999] ECR I -3499 at para 77. 
232 Case C- 470/03 AGM -COSMET Srl v Suomen valtio, Tarmo Lehtinen [2007] ECR I -2749 at paras 

94-95. 
233 Case C- 397/98 Metallgesellschaft and others v Inland Revenue [2001] ECR I -1727. In Sempre Metals 

(formerly Metallgesellschaft) v Inland Revenue [2008] 1 AC 561 (HL). the House of Lords recognised that 

this should be a right to compound rather than simple interest. 
234 Case 61/79 Amministrazione delle Finanze dello Stato v Denkavit Italiana [1980] ECR 1025; Case 

911/79 Amministrazione delle Finanze dello Stato v Ariete SpA [1980] ECR 2545; Case 68/79 Hans Just I/S 

v Ministry for Fiscal Affairs [1980] ECR 501. 
235 Case 77/72 Capolongo v Azienda Agricola Maya [1973] ECR 611. 
236 Case 18/71 Eunomia v Ministro dell'Istruzione [1971] ECR 811. 
237 See, among other decisions: Case 309/85 Barra [1988] ECR 355, para 17; Case C -62/93 BP 

Supergas [1995] ECR I -1883, para 40; Case C- 343/96 Dilexport [1999] ECR I -579, para 23; and Joined 

Cases C- 397/98 & C- 410/98 Metallgesellschaft and Others [2001] ECR I -1727, para 84. 
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principle, then, Member States are required as a matter of EU law to repay, for 
example, VAT levied by them though not in fact due under the terms of EU law.238 

The right to restitution of mordes paid under a mistake in law must be protected 2.111 
by national courts as a matter of EU law, regardless of the domestic rules on the 
recoverability of such payments. Following the decision of the House of Lords in 
Woolwich Building Society v Inland Revenue Commissioners/239 both Scots 1aw240 and 
English law241 have fallen into line with EU law and allowed recovery of money 
paid under a mistake in law even where there is no EU element. 

European Union law does not, however, prevent national courts from taking 2.112 
steps to ensure that the protection of the rights guaranteed by EU law does not 
entail the unjust enrichment of those who enjoy them.242 The Court of Justice has 
also acknowledged that, in the interests of legal certainty, it is competent for the 
Member State authorities to set out a time limit as a matter of national law within 
which any claim for repayment has to be made, noting: 

The laying down of ... time limits with regard to actions of a fiscal nature in an 
application of the fundamental principle of legal certainty protecting both the taxpayer 
and the administration concerned 243 

The Duty in Relation to National Time Bars and Prescription of Claims as 
Applied to EU Rights 

The question of the application of national rules of prescription and limitation to 2.113 
rights created and guaranteed under EU law is a vexed one. National authorities 
of the Member State may not rely on their own State's failure to give proper 
respect to (principles of) EU law.244 The Court of Justice has consistently stressed 
that individual rights must be fully and uniformly protected in the Member States 
from the date of the creation of those rights, and not from the date of any explicit 
ruling as to the direct effectiveness or applicability of those rights within the 
Member States 245 Yet individuals are assured of the protection of EU law only 
once the CJEU has ruled, and at this point they may be out of time according to 
rules of national law. 

In Emmott y Minister of Social Welfare,246 the Court of Justice held that national 2.114 
limitation periods cannot be applied by national courts if the effect of their 

238 Joined Cases C- 192/95 to C- 218/95 Comateb and Others [1997] ECR I -165, para 20. 
239 Woolwich Building Society v Inland Revenue Commissioners [1992] 3 WLR 366, [1992] 3 All ER 737. 
240 See Morgan Guaranty Trust v Lothian Regional Council, 1995 SC 151 (IH). 
241 See Kleinwort Benson v Leicester City Council [1998] 4 All ER 513. 
242 See, in particular: Case 238/78 Ireks - Arkady v Council and Commission [1979] ECR 2955, para 14; 

Case 68/79 Just [1980] ECR 501, para 26; and Joined Cases C- 441/98 & C- 442/98 Michailidis [2000] 
ECR I -7145, para 31. 

243 See Case 33/76 Rewe v Landwirtschaftskammer far das Saarland [1976] ECR 1989, para 5: Case 
45/76 Comet v Produktschapp voor Sirgewassen [1976] ECR 2043 paras 13 and 26; Case C- 228/96 Aprile 
[1998] ECR I -7141 para 19; Local Authorities Mutual Investment Trust v Commissioners for Customs and 
Excise [2004] European Law Reports 240, [2004] STC 246,257-58 at paras 53-55. 

244 Case 80/86 Officier van Justitie v Kolpinghuis Nijmegen [1987] ECR 3969, [1989] 2 CMLR 18. 
245 Case 106/77 Amministrazione delle Finanze dello Stato v Simmenthal [1978] ECR 629. 
246 Case C- 209/90 Emmott v Minister of Social Welfare [1991] ECR I4269. 
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application is to prevent actions being taken by litigants seeking to enforce their 

rights under a directive which had not been properly transposed into national 
law. The Court of Justice reasoned that until the directive has been fully and 
properly implemented by national measures, individuals would be uncertain as 

to the extent of their rights, and therefore a national limitation period could not 
begin to run before the proper transposition of the directive into the domestic 
legal system. In line with this approach, the English Court of Appeal in R v 

Minister of Agriculture, Fisheries and Food, ex p Bostock247 did not apply the usual 
three -month limitation period for judicial review in relation to an application 
concerning milk quotas, where the apparently clear right to compensation for the 

surrender of a milk quota arose only following upon a decision of the Court of 

Justice in 1989 in Wachauf v Germany,248 some four years after the original English 
tenant's surrender of his milk quota 249 

2.115 Although the judgment of the Court of Justice in Emmott made relatively clear the 

time from which prescription periods or time limits were to begin to run, the 

question of the length of the relevant period was left as a matter for the 

application of national law, with the proviso that no time limit which rendered 
the exercise of the EU right excessively difficult might be applied. It was also 

unclear which of the various time limits set out in UK statutes for claims under 
national law should be applied, by analogy, to claims based on EU law. The Court 

of Justice was also not consistent in its application of the Emmott principle.25° 

2.116 The Emmott judgment was not well received by the courts of the Member States, 

in that it appeared to injected a high degree of legal uncertainty into the national 
systems of prescription and limitation of claims, and to allow the revival of very 

stale claims once a new EU law argument had emerged from the Court of 

Justice's case law.251 The result has been a gradual abandonment of the case by 

the Court of Justice252; and although it has not been explicitly overruled by the 

Court of Justice, it is now stated that the decision in Emmott should be regarded as 

confined to its facts.253 

247 R v Minister of Agriculture, Fisheries and Food, ex p Bostock [1991] CMLR 687. The decision of the 

Court of Justice in Emmott was also considered and applied by the EAT in Cannon v Barnsley 

Metropolitan Council [1992] ICR 698. 
248 Case 5/88 Wachauf v Germany [1989] ECR 2609, [1991] 1 CMLR 328. 
249 In Case C -2/92 R v Minister of Agriculture, Fisheries and Food, ex p Bostock [1994] ECR I -955, the 

Court of Justice distinguished Bostock's case on its facts from Wachauf's and decided against the 

applicant. 
2s° In Case C- 338/91 H Steenhorst -Neerings v Bestuur van de Bedrijfsvereniging voor Detailhandel, 

Ambachten en Huirvrouwen [1993] ECR I -5475, the Court upheld the validity of a national rule of law 

restricting the availability benefits for incapacity for work to a period of one year before the claire, 

even where unimplemented directly effective EU provisions were being relied upon by the claimant. 
See, to similar effect, Case C- 410/92 Johnson v Chief Adjudication Officer (No 2) [1994] ECR I -5483. 

251 See, eg, Biggs v Somerset County Council [1995] ICR 811 (EAT), chaired by Mummery J; and Barber 

v. Staffordshire County Council [1996] 2 All ER 748 (CA). 
252 See L Flynn, 'Whatever happened to Emmott? The perfecting of EU law rules on national time 

limits' in C Fitzpatrick, T Novitz and P Skidmore (eds), The Future of Remedies in Europe (Oxford, Hart 

Publishing, 2000), ch 2. 
253 See Case C -90/84 Haahr Petroleum Ltd [1997] ECR I -4085 at paras 51 -53; Joined Cases C- 114/95 

and C- 115/95 Texaco A/S v Middelfart Havn [1997] ECR I -4263 at paras 47-49; and Case C- 228/96 Aprile 

Srl (In liquidation) v. Amministrazione delle Finanze dello Stato (No 2) [1998] ECR I -7141 at para 44. 31 
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In its judgment in Aprile 11,254 an 11 -judge Grand Chamber of the Court of Justice 2.117 
ruled that the reduction (from 10 to 3 years) by Member States authorities of the 
limitation period allowed for claims for repayment of taxes paid in breach of the 
provisions of EU law was not . as such incompatible with the principle of 
effectiveness. That judgment was reaffirmed by the five -judge decision in Dilex- 
port.255 In Marks & Spencers y Commissioners for Customs and Excise, a three judge 
Chamber of the Court of Justice nevertheless ruled as follows: 

Whilst national legislation reducing the period within which repayment of sums 
collected in breach of EU law may be sought is not incompatible with the principle of 
effectiveness, it is subject to the condition not only that the new limitation period is 
reasonable but also that the new legislation includes transitional arrangements allowing 
an adequate period after the enactment of the legislation for lodging the claims for 
repayment which persons were entitled to submit under the original legislation. Such 
transitional arrangements are necessary where the immediate application to those claims of a 
limitation period shorter than that which was previously in force would have the effect of 
retroactively depriving some individuals of their right to repayment, or of allowing them too 
short a period for asserting that right. -6 (emphasis added) 

In Grundig Italiana SpA y Ministero delle Finanze, a five -judge Chamber of the Court 2.118 
of Justice repeated its earlier rulings and confirmed that that it is in principle 
compatible with EU law for the national authorities to lay down reasonable time 
limits (in casu, three years from the date of the contested payment) for bringing 
proceedings in the interests of legal certainty which protects both the taxpayer 
and administration concerned. The Court of Justice added that the principle 
of effectiveness did not present an absolute bar to the application of a new period 
for initiating proceedings that is shorter and, as the case may be, more restrictive 
for the taxpayer than the period previously applicable. It was also held to be 
within the discretion of the national authorities for any such shortening of the 
time period to be made retrospective, in the sense that it related to sums which 
had been paid whilst the old period was still applicable. However, to be lawful, 
any such retrospective restriction on the rights of recovery required there to be 
'transitional arrangements' allowing art adequate period after the enactment of 
the legislation curtailing the limitation period for the lodging of claims for 
repayment which persons had been able to claim under the original legislation. 
Such transitional arrangements -of at least six months -were said to be neces- 
sary in a case where the immediate application to those claims of a limitation 
period shorter than that which was previously in force would have the effect of 
depriving some individuals retroactively of their right to repayment, or of 
allowing 

. them too short a period for asserting that right. The Court of Justice 
stated: 

[T]he transitional period must be sufficient to allow taxpayers who initially thought that 
the old period for bringing proceedings was available to them a reasonable period of time to 
assert their right of recovery in the event that, under the new rules, they would already 

254 Case C- 228/96 Aprile [1998] ECR I -7141 at para 28. 
252 Case C- 343/96 Dilexport [1999] ECR 1 -579. '6 Case C -62/00 Marks & Spencer y Commissioners for Customs and Excise [2002] ECR I -6325 at para 

38, 
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be out of time. In any event, they must not be compelled to prepare their action with the 

haste imposed by an obligation to act in circumstances of urgency unrelated to the 

time -limit on which they could initially count.257 (emphasis added) 

2.119 In this regard the Court of Justice has held that legislative action on the part of 

each Member State is not necessarily required in order to recognise such indi- 
vidual EU law rights and enforceable legitimate expectations, so long as the legal 

position under national law is made sufficiently precise and clear, and that 
individuals are made fully aware of all their EU law rights and, where appropri- 
ate, may rely on them directly before the national courts 258 

2.120 The current position of the Court of Justice seems to be that Member States 

authorities may rely on national time bars and prescriptive rules,259 provided 

that: 

a) there has been nothing in their conduct such as to deprive the applicant of the 

opportunity to enforce its rights before the national courts260 (the 'principle of 

fairness'); 
b) the procedural rules relied upon are proportionate in their effect and conso- 

nant with the requirements of legal certainty (in that they do not make it, in 

practice, virtually impossible261 or excessively difficult262 for the EU law - 

based claims to be vindicated ('principle of effectiveness'); and 
c) the rules do not discriminate between national law- and EU law -based claims 

('principle of equivalence').263 

Access to Court, Security for Costs and EU Law 

2.121 The power of a national court to order the consigning of monies into the court as 

security for costs (or, in Scotland, to sist a mandatary) applies in its terms 

regardless of questions of nationality. It may be argued that the way in which 
such discretionary powers are commonly exercised in the courts in United 
Kingdom is on the basis of an express or implied residence requirement within 

257 Case C- 255/00 Grundig Italian. SpA v Ministero delle Finanze [2002] ECR I -8003. 
258 See Case C- 365/93 Commission v Greece [1995] ECR I -499, para 9; Case C- 144/99 Commission v 

Netherlands [2001] ECR I -3541, paral7; and Case C -63/01 Evans v The Secretary of State for the 

Environment, Transport and the Regions and The Motor Insurers' Bureau [2003] ECR I -4447, para 35. 
289 See, among others, Case C- 261/95 Palmisani [1997] ECR I -4025, para 28; and Case C -2/06 

Kempter [2008] ECR I -411, para 58. 
260 Case C- 231/96 Edis v Ministero delle Finanze [1998] ECR I -4951 at para 48. 
261 Magorrian v Eastern Health and Social Services Board [1997] ECR I -7153 at para 44, finding that the 

provisions of the Northern Ireland Occupational Pensions Regulations, which allowed only two years 

past service to be taken into account in terms of pensions entitlements, struck 'at the very essence of 

the rights conferred by the Community legal order' and as such fell to be disapplied. See to similar 

effect Case C -78/98 Preston v Wolverhampton NHS Trust [2000] ECR I -3201 and Case C- 201/02 R v 

Secretary of State for Transport, ex p Wells [2004] ECR I -724 at para 67. 
262 See Case C- 396/96 Levez v Jennings [1998] ECR I -7835 at paras 32 -33; and Case 199/82 

Amministrazione delle Finanze dello Stato v San Giorgio [1983] ECR 3595. 
263 See, eg, Case C- 188/95 Fantask A/S [1997] ECR I -6783 at para 50. 
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the United Kingdom. Such a consideration arguably constitutes indirect discrimi- 
nation on grounds of nationality, in that the vast majority of UK residents will be 
UK nationals.264 

In Mund & Fester y Hatrex International Transport/265 the Court of Justice reaffirmed 2.122 
that the nationality discrimination prohibition (then contained in Article 12 EC 
and now to be found in Article 18 TFEU) also applied to 

covert forms of discrimination, which by the application of other criteria of differentia- 
tion (for example, residence within a particular Member State) lead in fact to the same 
result. 

The Court of Justice found in that case that a national provision of civil procedure 
which authorised seizure of assets in the case of a judgment to be enforced within 
national territory only on the grounds that it was found to be probable that 
enforcement would otherwise be made impossible or substantively more difficult, 
while allowing such seizure as a matter of course as regard judgment to be 
enforced in another Member State, constituted on the face of it a form 'of 
nationality discrimination which could not be justified by objective circum- 
stances.266 The Court of Justice has also held that a requirement that a foreign 
national find security for legal costs amounted to direct discrimination on 
grounds of nationality, contrary to Article 18 TFEU.267 

In the light of this case law, the Court of Appeal made the following observations 2.123 
in relation to its rule ordering security for costs in relation to persons resident 
outwith the English jurisdiction. This guidance has also been followed in Scot - 
1and268: 

Since, however, ... a plaintiff suing in England who is a national of and resident in 
another member state party to the Convention [ie the Brussels Convention] has an EU 
right which a national court must protect not to be the subject of discrimination on 
grounds of nationality, it is necessary to ask whether any modification of English law or 
practice is called for to protect that right. The answer compelled by the Mund case in my 
view is: the English court should never exercise its discretion ... to order security to be 
given by an individual plaintiff who is a national of and resident in another member 
State party to the [Brussels] Convention, at any rate in the absence of very cogent evidence 
of substantial difficulty in enforcing a judgment in that other Member State.269 (emphasis 
added) 

26¢ The Court of Justice has held that criteria such as the place of origin or residence of a worker 
could be tantamount in their practical effect to discrimination on grounds of nationality: see Solgiu v 
Deutsche Bundespost [1974] ECR 153 and R v Minister of Agriculture, Fisheries and Food, ex p Agegate Ltd 
[1990] ECR 4459. 

269 Case C- 398/92 Mund and Fester y Hatrex International Transport [1994] ECR I -467 (ECJ) at para 14. 

/266 

See, too, Case 22/80 Boussac Saint- Frères SA y Brigitte Gerstenmeier [1980] ECR I -3427; Case 
C -2092 Hubbard y Hamburger [1993] ECR I -3777. 

267 
See Case C -43/95 Data Delecta AB v MSL Dynamics Ltd [1996] ECR I -4661; Case C- 323/95 Hayes 

vKronenberger [1997] ECR I -1171; and Case C- 122/96 Saldanha y Hiross Holding AG [1997] ECR I -5325. 
268 

See Nguyen y Searchnet Associates [1999] 3 CMLR 413 (Sh Ct); 1999 SCLR 1075. See, too, Rossmeier 

v ua Transport, 
s 969Fitzgeerd 

and others y William [1996] QB 657 (CA) per Lord Bingham of Cornhill, at 675. 
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DUTIES OF RESPECT FOR THE GENERAL PRINCIPLES OF EU LAW 

2.124 In interpreting and applying the Treaties, the Court of Justice has developed a 

whole body of unwritten law, consisting mainly in principles of administrative 
justice and the protection of fundamental human rights. These doctrines, which 
were nowhere enumerated in any of the original foundation Treaties,270 have been 

termed the 'general principles of EU law' 271 General principles are applied by the 

Court of Justice in order to determine the boundaries of proper or lawful 

administrative action both by EU institutions and by national governments acting 

in the sphere of EU law.272 

2.125 Where an EU law issue arises in respect of national administrative action, the 

general principles of EU law must be applied by national courts in the same 

manner as they would be applied by the CJEU.273 Domestic courts and national 
lawyers have, accordingly, to be aware of these principles and the manner in 

which they have been applied by the CJEU to date. In R y Ministry of Agriculture, 

Fisheries and Food and another, ex p First City Trading and others, Laws J (as he then 

was) expressed some caution about the use of these general principles of EU 

law -in particular the principle of equal treatment- noting: 

These fundamental principles ... are not provided for on the face of the Treaty of Rome. 

They have been developed by the Court of Justice out of the administrative law of the 

Member States. They are part of what may perhaps be called the common law of the EU. 

That being so, it is to my mind by no means self- evident that their contextual scope must 

be the same as that of Treaty Provisions relating to discrimination or equal treatment 
which are statute law taking effect according to their express terms. ... Like any statute 

law containing orders or prohibitions, the Treaty is dirigiste; it is law in the shape of 

command. Law of this kind may intrude into areas previously altogether free of any 

legal controls, because of the sovereign force of the legislation. It may open a new 

jurisdiction. But it is to be sharply distinguished from law which is made by a court of 

limited jurisdiction, such as the Court of Justice. The legitimacy of that law depends 

upon its being elaborated by the court within the confines of the power with which it is 

already endowed. Its writ cannot run where it could not run before. The position is, or 

may be, different in the case of a court whose powers are inherent and original, not 

conferred by legislation. But the Court of Justice has no inherent jurisdiction. Its 

authority derives solely from the Treaties. Although (by virtue ultimately of the 

European Communities Act 1972) its decisions are as a matter of English law supreme, 

its supremacy runs only within its appointed limits 274 

270 Art 340 '1'1~EU provides that: 'In the case of non -contractual liability, the Community shall, in 

accordance with the general principles common to the laws of the Member States, make good any 

damage caused by its institutions or by its servants in the performance of their duties.' See Case 

145/83 Adams y Commission [1985] ECR 3538 for a rare example of the application of this provision. 
271 One may note that Art 38(1)(c) of the Statute of the International Court of Justice includes 

'general principles of law recognised by civilised nations' among the sources of public international 
law. And the same reference to recognised 'general principles of law' is also found in Art 7(2) of the 

ECHR. 
272 Case C- 260/89 Elleniki Radiophonia Tileorassi (ERT) y Dimotiki Eatairia Pliroforissis (DEP) [1991] 

ECR I -2925. 
273 See the Opinion of AG Mancini in Case 237/82 Jongeneel Kaas y Netherlands [1984] ECR 483 at 

520, 522. 
274 R y Ministry of Agriculture, Fisheries and Food and another, ex p First City Trading and others [1997] 1 

CMLR 250; [1997] European Law Reports 195 per Laws J at 210. Surprisingly, perhaps, the views of Laws 
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Duties of Respect for the General Principles of EU Law 111 

By contrast, a Grand Chamber of the Court of Justice in Mangold y Heim expressed 2.126 
the view that the anti- discrimination /equal treatment requirement as a general 
principle of EU law was of a degree of normative strength and certainty such that 
its proper application required the disapplication by the national court of provi- 
sions of national law which appeared to be inconsistent with the proper realisa- 
tion of that principle, even in a case involving purely private parties and before 
the date had expired for the national implementation of Council Directive 
2000 /78 /EC, the EU instrument actually establishing a general framework for 
equal treatment in employment and dealing inter alia with age discrimination in 
employment. The Court of Justice stated: 

Directive 2000/78 does not itself lay down the principle of equal treatment in the field of 
employment and occupation. Indeed, in accordance with Article 1 thereof, the sole 
purpose of the directive is 'to lay down a general framework for combating discrimina- 
tion on the grounds of religion or belief, disability, age or sexual orientation', the source of 
the actual principle underlying the prohibition of those forms of discrimination being found, as is 
clear from the third and fourth recitals in the preamble to the directive, in various international 
instruments and in the constitutional traditions common to the Member States. 

The principle of non -discrimination on grounds of age must thus be regarded as a general 
principle of Community law. Where national rules fall within the scope of Community law 
... and reference is made to the Court for a preliminary ruling, the Court must provide 
all the criteria of interpretation needed by the national court to determine whether those 
rules are compatible with such a principle (Case C- 442/00 Rodríguez Caballero [2002] 
ECR I- 11915, paragraphs 30 to 32). 

Consequently, observance of the general principle of equal treatment, in particular in respect of 
age, cannot as such be conditional upon the expiry of the period allowed the Member States for 
the transposition of a directive [2OOO/78/EC] intended to lay down a general framework for 
combating discrimination on the grounds of age, in particular so far as the organisation 
of appropriate legal remedies, the burden of proof, protection against victimisation, 
social dialogue, affirmative action and other specific measures to implement such a 
directive are concerned. 

In those circumstances it is the responsibility of the national court, hearing a dispute 
involving the principle of non -discrimination in respect of age, to provide, in a case 
within its jurisdiction, the legal protection which individuals derive from the rules of 
Community law and to ensure that those rules are fully effective, setting aside any 
provision of national law which may conflict with that law (see, to that effect, Case 
106/77 Simmenthal [1978] ECR 629, paragraph 21, and Case C- 347/96 Solred [1998] ECR 
I -937, paragraph 30). 

It is the responsibility of the national court to guarantee the full effectiveness of the 
general principle of non -discrimination in respect of age, setting aside any provision of 

J seem to receive some support within the case law of the Court of Justice itself: in Case C- 249/96 
Grant v South West Trains [1998] ECR I -621, the Court of Justice observed as follows (at para 45): 
[Allthough respect for the fundamental rights which form an integral part of those general principles 
[of EU law] is a condition of the legality of EU acts, those rights cannot in themselves have the effect of 
extending the scope of the Treaty provisions beyond the competences of the EU.' 
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national law which may conflict with Community law, even where the period pre- 

scribed for transposition of that directive has not yet expired 275 

The Protection of Fundamental Rights 

2.127 The development of fundamental rights in the EU, and specifically in the 

jurisprudence of the CJEU, receives particular examination in chapter six below. 

The Principle of Democracy 

2.128 The Court of Justice has observed as follows: 

[T]he principle of democracy forms part of European Community law and was 

expressly enshrined in Article 6(1) EU as one of the foundations of the European Union. 

As one of the principles common to the Member States, it must be taken into 

consideration when interpreting acts of secondary law.276 

The Principle of the Autonomous Interpretation of Provisions of EU Law 

2.129 The Court of Justice has stated on a number of occasions: 

The need for a uniform application of Community law and the principle of equality 

require that the terms of a provisions of Community law which makes no express 

reference to the law of the member State for the purposes of determining its meaning 

and scope must normally be given an independent and uniform interpretation throughout the 

Community; that interpretation must take into account the context of the provision and 

the purpose of the relevant regizlation277 (emphasis added) 

2.130 And in construing the language of EU legislation, the Court of Justice has also 

given the following cautionary guidance to national courts: 

[I]t must be borne in mind that Community legislation is drafted in several languages 

and the different language versions are all equally authentic. An interpretation of a 

provision of Community law thus involves a comparison of the different language 

versions. 

It must also be borne in mind, even where the different language versions are entirely in 

accord with one another, that Community law uses terminology which is peculiar to it. 

Furthermore, it must be emphasised that legal concepts do not necessarily have the 

same meaning in Community law and in the law of the various Member States. 

275 Case C- 144/04 Werner Mangold v Rüdiger Helm [2005] ECR I -9981 at paras 74-78 (emphasis 

added). 
276 See Case C- 518/07 European Commission and European Data Protection Supervisor v Germany, 9 

March, [2010] ECR I -nyr at para 41. 
277 Case C- 523/07 A [2009] ECR I -2805 para 34. See, to similar effect: Case C- 357/98 R v Secretary of 

State for the Home Department, ex p Yiadom [2000] ECR I -9265 at para 26; Case C- 287/98 Luxembourg 
Linster [2000] ECR I -6917 at para 43; Case C- 387/97 Commission v Greece [2000] ECR I -5047; and Case 

327/82 Ekro [1984] ECR 107 at 119, para 11. In the context of private law, see also Case C- 373/97 

Diamantis v Greece [2000] ECR I -1705 at para 34; and Case C- 441/93 Pafitis and Others v TKE and others 

[1996] ECR I -1347 at paras 68 -70. 
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Duties of Respect for the General Principles of EU Law 113 

Finally, every provision of Community law must be placed in its context and interpreted 
in the light of the provisions of Community law as a whole, regard being had to the 
objectives thereof and to its state of evolution at the date on which the provision in 
question is to be applied 278 

This concern for a common interpretation and application of provisions of EU law 2.131 
over the whole territory of the EU has made the Court of Justice wary of reference 
being made back to national law and practice to establish the meaning and effect 
of a provision of EU law in any particular case. Thus, in The Man in Black Ltd, the 
Court of Justice, consisting of 11 judges. specifically rejected arguments as to the 
correct interpretation of provisions of Directive 92/12/EEC (concerning the 
payment of duty on excisable goods purchased within the EU) which relied upon 
the legal principle, common in many Member States' domestic law, that the 
actions of a duly authorised agent acting within his authority are to be imputed to 
his principal, stating: 

Firstly, it is clear from the case law of the Court that the Community legal order does 
not, in principle, aim to define concepts on the basis of one or more national legal 
systems unless there is express provision to that effect 279 The text of Article 8 of the 
Directive does not contain any express reference to national legal systems. 

Secondly, even if the abovementioned principle were common to all the Member States, 
it must be noted that, as the Advocate General has observed, its one which derives from 
civil law, and more specifically from the law of obligations and it does not necessarily 
fall to be applied in the sphere of fiscal law, where the objectives are of a different 
nature .28° 

A similar approach had been taken the previous year in SABEL BV y Puma AG, 2.132 
Rudolf Dassler Sport,281 where the Court of Justice, notwithstanding the submis- 
sion of The Netherlands, Belgian and Luxembourg Governments that the refer- 
ence to 'likelihood of association' contained in Article 4(1)(b) of the First Trade 
Marks Directive 89/153 was specifically included in the Directive at the request of 
those three Governments to mirror the terms of Article 13a the Uniform Benelux 
Law on Trade Marks as interpreted by the Benelux Court 282 refused to be bound 
by their national laws' interpretation of the phrase. Instead the 13- member Court 
of Justice came to its own view of the meaning of the provision in the light of 
considerations of EU law and the general wording and purpose of the Directive, 
and held, contrary to the Benelux decision, that mere association by the public of 
two trade marks did not connote a 'likelihood of confusion' between them. 

278 Case 283/81 CILFIT y Ministero della Sanità [1982] ECR 3415 at 3430. 
279 Case 64/81 Corman [1982] ECR 13, para 8. 
280 Case C- 296/95 Commissioners of Customs and Excise Ltd y EMU Tabac SARL, the Man in Black Ltd 

and John Cunningham [1998] ECR I -1605 at 1643 '14, paras 28-31. 
281 Case C- 251/95 SABEL BV y Puma AG, Rudolf Dassler Sport [1997] ECR I -6191 at 6221 -22, paras 

14-15. 

282 Benelux Court Judgment of 20 May 1983 in Case A 82/5 Jullien v Verschuere, Jur 1983 vol 4 p 36. 
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Proportionality283 

2.133 As the Court of Justice has observed in Criminal Proceedings against Bodil Lindqvist 

in relation to the correct approach to the interpretation of national law passed in 

implementation of an EU Directive: 

[I]t is for the authorities and courts of the Member States not only to interpret their 

national law in a mariner consistent with [the Data Protection] Directive 95/46 ... but 

also to make sure they do not rely on an interpretation of it which would be in conflict 

with the fundamental rights protected by the Community legal order or with the other 

general principles of Community law, such as inter alia the principle of proportional- 
ity 284 

2.134 Proportionality has been described as 'characteristically English' in its require- 
ment that the means employed by the decision must be no more than is 

reasonably necessary to achieve his legitimate ends 285 It is, however a principle 
originating in German administrative (and subsequently constitutional) law286 

which entails that there should be a proper relationship between means and ends 

in administrative and legislative measures2ß7 For legislation to satisfy the Ger- 

man constitutional principle of Verhältnismässigkeit it has to pass three tests. First, 

whenever parliament enacts a law impinging on a basic right, the means used 

must be appropriate (Eignung) to the achievement of a legitimate end. Secondly, 

the means used to achieve a valid purpose must have the least restrictive effect 

(Erfoderlichkeit) on a constitutional value. Thirdly, the means used must be 

proportionate to the end, which is to say that the burden on the right must not be 

excessive relative to the benefits secured by the State's objective (Zumutbarkeit) 288 

It should be noted, as the Court of Justice has observed in relation to the 

proportionality of EU acts, that the validity of a contested act cannot depend on 

retrospective assessment of its efficacy. Where the EU or national legislature is 

obliged to assess the future effects of rules to be adopted and those effects cannot 

be accurately foreseen, its assessment is open to criticism only if it appears 
manifestly incorrect in the light of the information available to it at the time of the 

adoption of the rules in question.289 

2.135 Express Treaty reference to the principle of proportionality is to be found in 

Article 5 TEU, which provides, so far as relevant, that: 

283 See, generally E Ellis, The Principle of Proportionality in the Laws of Europe (Oxford, Hart 

Publishing, 1999); R Thomas, Legitimate Expectations and Proportionality in Administrative Law (Oxford, 

Hart Publishing, 2000); and T Tridimas, The General Principles of EU Law, 2nd edn (Oxford, OUP, 2006), 

chs 3-5. 
284 Case C- 101/01 Criminal Proceedings against Bodil Lindqvist [2003] ECR I -12971 at para 87. 
285 J Jowell and A Lester, 'Beyond Wednesbury: Substantive Principles of Administrative Law' 

[1987] Public Law 368 at 375. 
286 G Nolte, 'General Principles of German and European Administrative Law' (1994) 57 MLR 191. 

287 Case 181/84 R v Intervention Board for Agricultural Produce, ex p Man (Sugar) [1985] ECR 2889. 
288 D Kommers, The Constitutional Jurisprudence of the Federal Republic of Germany, 2nd edn (Durham 

NC and London, Duke University Press, 1997), 46. 
289 See Case C- 189/01 Jippes and Others [2001] ECR I -5689, para 84 and Case C- 504/04 Agrarproduk- 

tion Staebelow GmbH v Landrat des Landkreises Bad Doberan [2006] ECR I -679 at para 38. 
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1. The limits of Union competence are governed by the principle of conferral. The use 
of the Union competences is governed by the principles of subsidiarity and 
proportionality. 

4. Under the principle of proportionality the content and form of Union action shall 
not exceed what is necessary to achieve the objectives of the Treaty 

The institutions of the Union shall apply the principle of proportionality as laid down in 
the Protocol [No 2] on the application of the principles of subsidiarity and proportion- 
ality. 

Ironically perhaps, given that the German law principle of proportionality 2.136 
originally arose from the practice of court review of the legality of police action, 
by virtue of Article 276 TFEU the Court of Justice is expressly denied the power to 
review 

the validity or proportionality of operations carried out by the police or other law 
enforcement agencies of a Member State, or the exercise of the responsibilities incum- 
bent upon Member States with regard to the maintenance of law and order and the 
safeguarding of internal security. 

The principle of proportionality has been applied by the Court of Justice to assess 2.137 
the compatibility with the requirements of EU law of Member States' legislation 
intended to limit and provide penalties in relation to the free movement through- 
out the EU of goods, services, workers and capital as guaranteed under the 
original Treaty of Rome.290 In the words of the Court of Justice: 

By virtue of that principle [of proportionality], the lawfulness of the prohibition of an 
economic activity is subject to the condition that the prohibitory measures are appropri- 
ate and necessary in order to achieve the objectives legitimately pursued by the 
legislation in question; when there is a choice between several appropriate measures 
recourse must be had to the least onerous, and the disadvantages caused must not be 
disproportionate to the aims pursued 291 

Proportionality is, then, a complex doctrine and involves the application of three 2.138 
distinct tests: 

a) the measure should be shown to be appropriately and effectively aimed at a 
legitimate end, in the sense that the relationship between means and end is 
neither impossible nor unlawful; 

b) the measure should be demonstrated to be a necessary one, in the sense that 
there are no less restrictive means which might achieve the same purpose; 

c) the measure should be seen to be proportionate or balanced, in the sense that 

290 
See Case 118/75 Watson & Bellman [1976] ECR 1185 on free movement of persons; and Case 

41/76 Donckerwolke y Procureur de la République [1976] ECR 1921 on free movement of goods. 
291 Case C- 331/88 R y Ministry of Agriculture, Fisheries and Food, ex p FEDESA [1990] I -4023, para 13. 

See too Joined Cases T- 466/93 ff O'Dwyer and others .v Council [1995] ECR II -2071 at para 107; and 
Joined Cases C- 254/94 ff Fattoria Autonoma Tabacchi [1996] ECR I -4235 at para 55. 
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any injury or restriction on the individual caused by the act should be offset 

by the gain to the general public or the EU as a whole.292 

2.139 Thus, for a decision or administrative act within the field of EU law to be lawful, 

it must be shown not only to be aimed at a legitimate objective permitted by EU 

law, but also to be the least burdensome measure appropriate to that task; and 

should not, in any event, disproportionately affect any of the general objectives of 

the EU.293 The application of the test of proportionality requires the judge to 

engage in a complex assessment of competing legislative policies. The CJEU has 

emphasised the importance of the principle of the cooperation of national courts 

to ensure the full and effective protection of rights acquired under EU law in each 

Member State. In emphasising the superiority of EU law over national law, 

however, the Court of Justice has insisted that national courts apply EU principles 
in assessing the validity of national legislative and administrative measures in the 

light of EU law. 

2.140 In R y Secretary of State for Employment, ex p the Equal Opportunities Commission,294 

the House of Lords applied the EU law test of proportionality to determine 
whether or not the distinction then made in the United Kingdom employment 
legislation between the statutory protection accorded to full-time workers and to 

part -time workers contravened the requirements of EU law, in particular the 

prohibition on indirect sex discrimination. As the law then stood, full -time 

workers required only two years' qualifying service before receiving statutory 
employment protection, whereas part -time workers required five years' service 

before obtaining statutory unfair dismissal and redundancy rights. Given that the 

vast majority of part -time workers in the United Kingdom were women, it was 

argued on behalf of the Equal Opportunities Commission that women were 

adversely and disproportionately affected by this rule laid down in national 

legislation. In considering whether this difference in treatment of men and 

women could be objectively justified by the Secretary of State, Lord Keith of 

Kinkel, in the leading judgment in the case, applied the EU test of proportionality 
to the national legislation. He found that the stated purpose of this rule, namely 

to bring about an increase in the availability of part -time work, could properly be 

regarded as a beneficial social aim, and so passed the first limb of the test in being 

directed at a legitimate end. In considering the second limb of the test, namely 

292 In Huang y Home Secretary [2007] 2 AC 167 (HL), the House of Lords confirmed that, in the 

context of a case based on Convention rights, questions generally to be asked in deciding whether a 

measure is proportionate are whether or not: (i) the legislative objective is sufficiently important to 

justify limiting a fundamental right; (ii) the measures designed to meet the legislative objective are 

rationally connected to it; and (iii) the means used to impair the right or freedom are no more than is 

necessary to accomplish the objective. The judgment on proportionality also must always involve the 

striking of a fair balance between the rights of the individual and the interests of the community, and 

the severity and consequences of the interference will call for careful assessment at the stage of 

striking that balance. This last, and overriding, requirement derived from the judgment of Dickson CJ 

in the Canadian case of R v Oakes [1986] 1 SCR 103 and is a modification of the formula developed by 

the Judicial Committee of the Privy Council in de Freitas y Ministry of Agriculture [1999] 1 AC 69 per 

Lord Clyde at 80. 
293 See, eg, Case C- 331/88 R y Minister of Agriculture, Fisheries and Food and another, ex p Fédération 

Européene de la Santé Animale (FEDESA) and others [1990] ECR I -402. 
294 R y Secretary of State for Employment, ex p the Equal Opportunities Commission [1995] 1 AC 1 (FIL). 
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whether or not the rule was necessary in order to achieve the end of more 
part -time work, Lord Keith found the evidence presented to him inconclusive, 
with employers' organisations claiming that the removal of the distinction 
between part -time and full -time work would reduce the amount of part -time 
work available, while trade union representatives and academics in the industrial 
relations field took the opposite view. In his consideration of the third limb of the 
proportionality test, whether or not the national measure in question could be 
seen to be proportionate or suitable, in the sense that any injury or restriction on the 
individual caused by the act should be offset by the gain to the EU as a whole, 
that Lord Keith unequivocally rejected the attempted justification of the less 
favourable treatment accorded to part -time workers put forward on behalf of the 
Secretary of State. It was argued by the Secretary of State for Employment that the 
longer period of time needed by part -time workers before they could acquire 
statutory employment protection resulted in an overall saving in indirect labour 
to the employer as measured by the unfair dismissal compensation and /or 
redundancy payment which might otherwise have to be paid to those employees. 
The employer would therefore be more ready to employ part -time staff because 
they would, in effect, be cheaper. Lord Keith noted: 

The same result, however, would follow from a situation where the basic rate of pay for 
part -time workers was less than the basic rate for full-time workers. No distinction in 
principle can properly be made between direct and indirect labour costs ... Legislation 
which permitted a differential of that kind nation -wide ... considering that the great majority of 
part -time workers women would surely constitute breach 
and could not possible be regarded as a suitable means of achieving an increase in part -time 
employment. Similar considerations apply to legislation which reduces the indirect cost of 
employing part -time labour. (emphasis added)295 

The doctrine of proportionality in EU law is qualitatively different from the tests 2.141 
for irrationality set out in Associated Provincial Picture Houses v Wednesbury.296 In R 
(Daly) y Secretary of State for the Home Department,297 Lord Steyn observed that 
there was a material difference between on the one hand the traditional Wednes- 
bury irrationality approach and the heightened scrutiny grounds of review set out 
in R y Ministry of Defence, ex p Smith,298 and, on the other hand, the approach of 
proportionality applicable in respect of review where European Convention 
rights were at stake. He said that most cases would be decided in the same way 
whichever approach was adopted. However, the intensity of the review was 
somewhat greater under the proportionality approach. He suggested three con- 
crete differences in approach: 

a) The doctrine of proportionality may require the reviewing court to assess the 
balance which the decision -maker has struck, not merely whether it is within 
the range of rational or reasonable decisions. 

b) The proportionality test may go further than the traditional grounds of 

295 ibid at 30 A -B. 
296 

Associated Provincial Picture Houses Ltd. v Wednesbury Corporation [1948] 1 KB 223. 
297 R 

298 R v Mini try of Defences ex 
State 

Smith [1996] QB 517 at 554. 
[2001] 2 AC 532 per Lord Steyn at para 26. 
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review, inasmuch as it may require attention to be directed to the relative 

weight accorded to interests and considerations. 
c) Even the heightened scrutiny test developed in R y Ministry of Defence, ex p 

Smith was not necessarily appropriate to the protection of human rights. In 

cases involving Convention rights, the intensity of the review is guaranteed 
by the twin requirements that the limitation of the right was necessary in a 

democratic society, in the sense of meeting a pressing social need, and the 

question whether the interference was really proportionate to the legitimate 
aim being pursued. 

2.142 Lord Steyn insisted in Daly (at paragraph 28) that the application of the propor- 
tionality test did not equate to a full merits review of the decision, stating instead 
that 'context is everything' and agreeing that 'the intensity of review in a public 

law case will depend on the subject matter in hand' 299 In general, the proportion- 
ality test may be said to require judges to decide whether or not there exists any 

reasonable relation between a decision, its objectives and the circumstances in 

which the decision was applied in the particular case. It also requires judges to 

consider whether or not there were any significant alternative courses of action 

which might achieve the same end less oppressively. Accordingly, it seems that 

the application of the proportionality test means that judges should apply their 

own standards of what they regard as the reasonable thing to do in the circum- 

stances and strike down any decision which does not accord with that, substitut- 
ing their judgment of what is reasonable for that of the lawful decision -maker or, 

indeed, the legislature. As Laws J (as he then was) has noted: 

The difference between Wednesbury and European review is that in the former case the 

legal limits lie further back. I think there are two factors. First the limits of domestic 

review are not, as the law presently stands, constrained by the doctrine of proportional- 
ity. Secondly, at least as regards a requirement such as that of objective justification in an 

equal treatment case, the European rule requires that decision -maker to provide a fully 

reasoned case300 It is not enough merely to set out the problem, and assert that within 

his jurisdiction the Minister choose this or that solution, constrained only by the 

requirement that his decision must have been one which a reasonable minister might 

make. Rather the court will test the solution arrived at, and pass it only if substantial 
factual considerations are put forward in its justification: considerations which are 

relevant, reasonable and proportionate to the aim in view. But as I understand the 

jurisprudence the court is not concerned to agree or disagree with the decision: that 

would be to travel beyond the boundaries of proper judicial authority, and usurp the 

primary decision -maker's function. Thus Wednesbury and European review are different 

models -one looser, one tighter -of the same judicial concept, which is the imposition 
of compulsory standards on decisions makers so as to secure the repudiation of 

arbitrary power.30' 

299 R (Mahmood) v Secretary of State for the Home Department [2001] 1 WLR 840 per Laws LJ at 847, in 

a passage approved by Lord Steyn in Daly. 
300 See Case C- 167/97 R y Secretary of State for Employment, ex p Seymour Smith and Another [1999] 

ECR I -623 for confirmation from the Court of Justice that the onus in indirect sex discrimination cases 

lies on the State to establish the proportionality of its restrictions. 
301 R v Ministry of Agriculture, Fisheries and Food, ex p First City Trading Ltd [1997] 1 CMLR 250 at 

para 69, [1997] European Law Reports 195 at 219D -F. 
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In R v Chief Constable of Sussex, ex p International Traders Ferry Limited,302 the House 2.143 
of Lords considered a judicial review brought by a cross -Channel haulier of the 
policing decisions of the Chief Constable of Sussex who, when faced with 
large -scale demonstrations against the live export of animals to the Continent, 
decided on grounds of cost, limited police resources and public safety to scale 
down the police operations needed to force the transports through to four days in 
a fortnight, and allegedly also ordered the turning back of lorries seeking to break 
the protestors' cordon to reach the Channel ferries, so as to avoid possible 
breaches of the peace occurring. It was argued that hauliers' rights under EU law 
(in particular Articles 29 and 30 EC -now Articles 35 and 36 TFEU) to engage in 
cross - border trade were being contravened by the actions of the protestors, and 
that the operational decisions of the Chief Constable were unlawful in failing 
adequately and proportionately to protect those EU law rights.303 In moving for 
dismissal of the judicial review application, Lord Slynn noted as follows: 

In ex parte Brind the House treated Wednesbury unreasonableness and proportionality as 
being different. So in some ways they are, though the distinction between the two tests 
in practice is in any event much less than is sometimes suggested. The cautious way in 
which the European Court usually applies this test, recognising the importance of 
respecting the national authority's margin of appreciation, may mean that whichever 
test is adopted, and even allowing for a difference in onus, the result is in the same 304 

And in R (Alconbury Developments Limited and Others) v Secretary of State for the 2.144 
Environment, Transport and the Regions, Lord Slynn of Hadley reiterated that (in 
urging the adoption of the proportionality test as a principle of domestic 
administrative law for rationality challenges): 

The cautious approach of the European Court in applying the [proportionality] principle 
is shown inter alia by the margin of appreciation it accords to the institutions of the 
Community in making economic assessments3o5 

As the late Lord Slynn noted, the CJEU certainly appears to apply the proportion- 2.145 
ality test in a flexible or variable way. Thus, challenges to the proportionality of 
EU acts within, for example, the context of the Common Agricultural Policy have 
to meet a more exacting standard than ordinary reasonableness in order to have 
any prospects of success. As the Court of Justice has stated: 

When the evaluation of a complex economic situation is involved, the Community 
institution enjoys a wide measure of discretion. In reviewing the legality of the exercise 
of such discretion the Court must confine itself to examining whether that exercise 

302 R v Chief Constable of Sussex, ex p International Trader's Ferry [1999] 2 AC 418. 
303 Compare with the decision of the Court of Justice in relation to France's failure to ensure free 

movement of goods from the other side of the Channel in Case C- 265/95 Commission y France [1997] 
ECR I -6959 at para 56: 'It is for the Member State concerned, unless it can show that action on its part 
would have consequences for public order with which it could not cope by using the means at its 
disposal, to adopt all appropriate measures to guarantee the full scope and effect of EU law so as to 
ensure its proper implementation in the interests of all economic operators.' 

304 R y Chief Constable of Sussex, ex p International Trader's Ferry [1999] 2 AC 418 per Lord Slynn at 
145h. 

305 R (Alconbury Developments Limited and Others) v Secretary of State for the Environment, Transport 
and the Regions [2003] 2 AC 295 per Lord Slynn of Hadley at para 51. 
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discloses manifest error or constitutes a misuse of powers or a clear disregard of the 

limits of its discretion.3o6 

2.146 The Member State authorities implementing measures (and effectively acting as 

agents for the EU) within the context of economically complex regimes or areas of 

EU activity, such as the Common Agricultural Policy and the Common Fisheries 

Policies, are held to benefit equally from this wide margin of appreciation from 

the CJEU, which will defer to the EU decision- makers' assessment and general 

findings of facts on the basis of which the decision or measure at issue was made 

(and hence render effectively unchallengeable these underlying facts) 307 As the 

General Court has observed: 

[Iin agricultural matters, judicial review of compliance with the principle of proportion- 

ality is special in so far as the Court of Justice and the Court of First Instance recognise 

that the Community legislature has a discretionary power which corresponds to the 

political responsibilities given to it by Articles 34 EC to 37 EC hi that field (Case 

C- 157/96 National Farmers' Union and Others [1998] ECR I -2211, paragraph 61). Conse- 

quently, the legality of such a measure can be affected only if the measure is manifestly 

inappropriate in terms of the objective which the competent institution is seeking to 

pursue 308 

2147 One survey of the use of the proportionality principle by the CJEU309 noted that 

the Court of Justice has afforded a broad margin of appreciation to the decision - 

maker, whether the EU institutions or emanations of the Member States, on a 

wide range of issues, including, among others: EU legislation in the area of social 

policy,310 consumer protection311 and the Common Agricultural Policy312; deci- 

sions involving complex economic assessments,313 such as those in the field of 

306 This is the standard formulation taken in this instance from Case T- 180 /00 Astipesa v Commis- 

sion [2002] ECR II-3985, para 79. But see, eg, Case C- 122/94 Commission v Council [1996] ECR I -881 at 

para 18. 
307 See Case C -4/96 Northern Ireland Fish Producers' Organization Ltd and another v Department of 

Agriculture for Northern Ireland [1998] ECR I -681. 
308 Case T- 326/07 Cheminova A/S v Commission [2009] ECR II -2685 at para 195. 
309 M Brealey and M Hoskins, Remedies in EC Law, 2nd edn (London, Sweet & Maxwell1998) at 

32 -33; and Tridimas, above n 283, at 144 45. 
31° Case 84/94 United Kingdom v Council: re the Working Time Directive [1996] ECR I -5755 at para 58. 

311 Case C- 233/94 Germany v European Parliament [1997] ECR I -2405 at para 55. 
312 Joined Cases T- 466/93 ff O'Dwyer and others v Council [1995] ECR II -2071 at para 107; Joined 

Cases C- 254/94 ff Fattoria Autonoma Tabacchi [1996] ECR 1 -4235 at para 56; and Rau v Commission [1987) 

ECR 1069 at para 37. 
313 In Case C- 380/03 Germany v Parliament and Council: re tobacco advertising [2006] ECR I-11573, the 

Grand Chamber observed, at paras 144 15: '... The principle of proportionality, which is one of the 

general principles of Community law, requires the means employed by a Community provision to be 

appropriate for attaining the objective pursued and not to go beyond what is necessary to achieve it 

(see, inter alia, Case 137/85 Maizena and Others [1987] ECR 4587, paragraph 15; Case C- 339/02 ADM 

Ölmühlen [1993] ECR I -6473, paragraph 15; and Case C- 210 /00 Käserei Champignon Hofmeister [2002) 

ECR I -6453, paragraph 59). ... With regard to judicial review of the conditions referred to in the 

previous paragraph, the Community legislature must be allowed a broad discretion in an area such as 

that involved in the present case, which entails political, economic and social choices on its part, and 

in which it is called upon to undertake complex assessments. The legality of a measure adopted in that 

sphere can be affected only if the measure is manifestly inappropriate having regard to the objective 

which the competent institutions are seeking to pursue (see, to this effect, Case C -84/94 United 

Kingdom v Council [1996] ECR I -5755, paragraph 58; Case C- 233/94 Germany v Parliament and Council 

[1997] ECR I -2405, paragraphs 55 and 56; Case C- 157/96 National Farmers' Union and Others [19981 
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anti- dumping314; and Member State measures on such topics as customs and 
excise implementation,315 public health316 and education,317 abortion318 and the 
preservation of the 'traditional Sundaÿ .319 

The CJEU's assessment of the proportionality of any decision is, then, variable and 
depends on its particular legal and factual context. Indeed, in Commission y Airosa 
Company Ltd,320 the Grand Chamber held that the assessment of the proportionality 
of the same measures could vary depending on the particular provision in the same 
EU law (in case, Council Regulation (EC) No 1 /2003 on competition law investiga- 
tions and infringements) under which the measure had been adopted. Thus the 
Court held that a measure which might be regarded as disproportionate if imposed 
by the Commission on an undertaking after a formal legal process, could be 
regarded as proportionate if voluntarily submitted to by the undertaking in 
exchange for a discontinuation of the legal process by the Commission. 

After a survey of such CJEU jurisprudence, Lord Bingham, then sitting in the 2.149 
Court of Appeal, made the following observation on the flexibility inherent in the 
European concept of proportionality, in which the intensity of the proportionality 
review is understood to be inversely proportional to the breadth of the decision - 
maker's 'margin of appreciation': 

The margin of appreciation for a decision -maker (which includes in this context, a 
national legislature) may be broad or narrow. The margin is broadest when the national 
court is concerned with primary legislation enacted by its own legislature in an area 
where a general policy of the EU must be given effect in the particular economic and 
social circumstances of the Member State in question. The margin narrows gradually 
rather than abruptly with changes in the character of the decision -maker and the scope 
of what has to be decided.321 

2.148 

The Preservation of Legal Certainty 
The principle of legal certainty entails that EU law should be clear and predict- 2.150 
able, and able to be relied upon by those subject to it, whether individuals or 
Member States.322 It is a general principle of wide application.323 Legal certainty 

ECR I -2211, paragraph 61; and Case C- 491/01 British American Tobacco (Investments) and Imperial 
Tobacco [2002] ECR I- 11453, paragraph 123).' 

314 Case T- 162/94 NMB v Commission [1996] ECR II -427 at paras 69 to 73. 
315 Case C- 103/96 Directeur Génèrale Douanes v Eridania [1997] ECR I -1453 at para 30. 
316 Case 174/82 Sandoz [1983] ECR 2455 at para 15. 
317 Joined Cases C -1/90 and C- 176/90 Aragonesa de Publicedad Exterior [1991] ECR I -4151 at para 17. 
318 Case C- 159/90 SPUC v Grogan [1991] ECR I -4685. 
319 Case C- 312/89 Conforama [1991] ECR I -997 at paras 7 -12. 
328 Case C- 441/07 P Commission y Airosa Company Ltd, 29 June, [2010] ECR I -nyr (Grand Chamber) 

at para 33. 
321 

R v Secretary of State for Health, ex p Eastside Cheese Co and another [1999] European Law Reports 968 
(CA) per Lord Bingham CJ at 988B -C. 322 

See Case C- 354/95 R v Ministry of Agriculture Fisheries and Food, ex p National Farmers Union 
[1997] ECR I-4559 at para 17, where the Court of Justice stated that where difficulties in the 
interpretation of an EU regulation arose from the complexity of the subject matter to which it related, 
there was no infringement as such of the principle of legal certainty. 323 In Delbos and others v France [2004] 60819/00 (Third Section, 16 September 2004), the European 
Court of Human Rights observed as follows: '[T]he foreseeability of the law is not inconsistent with 
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requires, for example, that EU measures should apply to individuals only after 

the legislative texts have been duly published324 and affected individuals given 

the opportunity to acquaint themselves with the contents.325 Further, the legisla- 

tive provisions applied should be 'governed by an elementary consistency and 

coherence sufficient to enable [the individual] to discern the consequence (legal 

and financial) of his activities' 326 It has also been held to follow from the principle 

of legal certainty that ambiguous provisions of tax legislation should be read 

contra proferentem and given the interpretation which favours the rights of the 

individual against those of the public authority.327 

2.151 In general, the Court of Justice will strike down provisions which seek retrospec- 

tively to impose or validate criminal or penal sanctions on past conduct 328 

Exceptionally, however, retroactive legislation which is necessary to achieve a 

particular lawful purpose and which respects the legitimate expectations of those 

affected by it may be permitted by the Court of Justice.329 

2.152 In i -21 Germany GmbH and Arcor v Germany330 the Court of Justice held that in 

accordance with the principle of legal certainty, administrative bodies are not 

required to re -open or reconsider an administrative decision which has become 

final- whether by expiry of reasonable national time limits, or by the exhaustion 
of national remedies -where it transpires that the decision in question was based 

on a misapprehension as to the requirements of EU law, except in the following 

circumstances: 

a) the administrative body is already invested with jurisdiction under national 

law to re -open or reconsider the decision; 

the person concerned needing to seek appropriate legal advice to assess, to a degree that is reasonable 
in the circumstances, the consequences which a given action may entail (see, among other authorities, 
Tolstoy Miloslaysky v The United Kingdom (1995) 20 EHRR 442 paragraph 37). "This is particularly true 

in relation to persons carrying on a professional activity, who are used to having to proceed with a 

high degree of caution when pursuing their occupation. They can on this account be expected to take 

special care in assessing the risks that such activity entails "' (see Cantoni v France [2006] ECIR 

17862/92 (Grand Chamber, 15 November 1996) paragraph 35). 
324 See Case C- 345/06 Gottfried Heinrich [2009] ECR I -1659 for a finding that an unpublished 

Commission notice prohibiting listed items from being taken on board aircraft could impose no 

obligation directly upon individuals. 
325 Case 98/78 Racke v Hauptzollamt Mainz [1979] ECR 69 at para 15: 'A fundamental principle in the 

EU legal system requires that a measure adopted by the public authorities shall not be applicable to 

those concerned before they have the opportunity to make themselves acquainted with it.' 
326 See the Opinion of AG Cosmas in Case C -63/93 Duff v Minister of Agriculture [1996] ECR I4559 

at para 24. 
327 Case 169/80 Gondrand Frères [1981] ECR 1931. 
328 Case 63/83 R v Kirk [1984] ECR 2689 at 2718: 'The principle that penal provisions may not have 

retroactive effect is one which is common to all the legal orders of the Member States and is enshrined 
n Article 7 of the European Convention ... [A]s a fundamental right it takes its place among the 

general principles whose observance is assured by the Court of Justice.' 
329 See Case 98/78 Racke [1979] ECR 69, para 20; Case 99/78 Weingut Gustav Decker AG v 

Hauptzollamt Landau [1979] ECR 101, para 8; Case C- 337/88 SAFA [1990] ECR I -1, para 13; Case 

C- 368/89 Crispoltoni [1991] ECR I -3695, para 17; Case C- 244/95 Moskof [1997] ECR I -6441, para 77; and 

Case C- 110/97 Netherlands v Council [2001] ECR I -8763, para 151. 
330 Joined Cases C- 392/04 and C- 422/04 i -21 Germany GmbH and Arcor v Germany [2006] ECR 

I -8559. 
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b) the decision in question became final as a result of a ruling of national court 
of final instance which had been made without reference to the CJEU and was 
itself based on a misunderstanding of EU law; 

c) the individual effected by the administrative decision had immediately raised 
the matter of incompatibility of the decision with the true requirements of EU 
law as made plain by a relevant decision of the CJEU; and 

d) where under the rules of national law the administrative decision in question 
would have to have been re- opened or reconsidered for its (subsequently 
determined) incompatibility with the requirements of national law then the 
same obligations would exist in respect of its incompatibility with EU law. 

Prospective Overruling by the CJEU and Legal Certainty331 

Within the legal order of the European Union, in general, judgments of the Court 2.153 
of Justice are said to be declaratory of existing EU rights; they do not create new 
rights. Accordingly, the CJEU's decisions, for example as to the direct effect or the 
invalidity of a particular EU provision, generally have retrospective effect and 
apply to all legal relationships arising and established before the judgment.332 In 
exceptional circumstances, however -'in application of a general principle of 
legal certainty which is inherent in the EU legal order' -the CJEU has limited its 
rulings so they can be immediately relied upon only by the party who had 
brought the case before it (and any others who, prior to the date of delivery of this 
judgment, had already brought legal proceedings or made an equivalent com- 
plaint in relation to the matter under challenge).333 In noting that 'exceptionally' it 
may limit the temporal effect of a ruling, the Court of Justice has noted: 

The court has taken that step only in quite specific circumstances, where there was a risk 
of serious economic repercussions owing in particular to the large number of legal 
relationships entered into in good faith on the basis of rules considered to be validly in 
force and where it appeared that both individuals and national authorities had been led 
into adopting practices which did not comply with community legislation by reason of 
objective, significant uncertainty regarding the implications of community provisions, to 
which the conduct of other Member States or the Commission may even have contrib- 
uted 334 

The principal justification for assuming a jurisdiction to overrule prospectively is 2.154 
that the retrospective effect of overruling can be to disturb transactions carried 
out, and expectations formed, while the old view of the law prevailed 335 In 

331 See generally Dame Mary Arden, 'Prospective Overruling' (2004) 120 Law Quarterly Review 7. 
332 Amministrazione delle Finanze dello Stato v Denkavit [1980] ECR 1205, 1223. 
.333 

See, eg, Case 43/75 Defrenne v Sabena (No 2) [1976] ECR 455; Case 262/88 Barber v Guardian Royal 
Exchange Assurance Group [1990] ECR 1889, [1991] 1 QB 344. 

334 Case C- 209/03 R (Bidar) v Ealing London Borough Council [2005] ECR I -2119. 
335 

See, eg, Joined Cases C -92/09 & C -93/09 Volker and Markus Schecke GbR v Land Hessen, 9 
November, [2010] ECR I -nyr at paras 92 and 94: '... Articles 42(8b) and 44a of Regulation No 1290/ 
2005, and Regulation No 259 /2008, are invalid in so far as, with regard to natural persons who are 
beneficiaries of EAGF and EAFRD aid, those provisions impose an obligation to publish personal data 
relating to each beneficiary without drawing a distinction based on relevant criteria such as the 
periods during which those persons have received such aid, the frequency of such aid or the nature 
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Société Régie Networks v Direction de Contrôle Fiscal Rhône -Alpes Bourgogne,336 the 

Grand Chamber of the CJEU of Justice not only limited the retrospective temporal 

effect of its decision but also prospectively suspended the effects of its declaration 
that a Commission contested decision was invalid until such time as a new 

decision was adopted by the Commission, so that it could remedy the illegality 

established in the judgment 337 Such a limitation on the temporal effect of a 

judgment is, however, within the exclusive jurisdiction of the Court of Justice.338 

It is not open to national courts to limit the effects of a ruling of the Court of 

Justice in this way.339 

The Avoidance of 'Abuse of Rights' 

2.155 Various civilian legal systems in Continental Europe have developed the concept 

of 'abuse of rights',340 by which is meant a 'black letter' reliance in bad faith on 

the rights granted by the legal system.341 And the concept of abuse of rights is 

and amount thereof. ... In view of the large number of publications which have taken place in the 

Member States on the basis of rules which were regarded as being valid, it must be held that the 

invalidity of the provisions mentioned in paragraph 92 of the present judgment does not allow any 

action to be brought to challenge the effects of the publication of the lists of beneficiaries of EAGF and 

EAFRD aid carried out by the national authorities on the basis of those provisions during the period 

prior to the date on which the present judgment is delivered.' 

336 Case C- 333/07 Société Régie Networks v Direction de Contrôle Fiscal Rhone -Alpes Bourgogne [2008] 

ECR I -10807 at para 126. 
337 In Case C- 475/03 Banca Popolare di Cremona v Agenzia Entrate Ufficio Cremona [2006] ECR I -9373, 

AG Jacobs had first suggested in his Opinion of 17 March 2005 that the retrospective and prospective 
effect of a ruling of the CJEU might be subject to a temporal limitation that the ruling should not take 

effect until a future date, namely, when the State had had a reasonable opportunity to introduce new 

legislation. This case was subsequently put out for a re- hearing by the Court, and AG Stix -Hackl 

delivered a further Opinion on the issue on 14 March 2006 at paras 130 ff. In the event the challenge to 

the State legislation at issue was unsuccessful and so the Court did not have to consider the issue of 

limiting its ruling prospectively. 
338 Cases 66, 127, 128/79 Amministrazione delle Finanze dello Stato v Meridionale Industria Salumi 

[1980] ECR 1237. 
339 In a decision in 2005, influenced in part by the practice of the Court of Justice, the Law Lords 

stated that they considered that they also now had the inherent power, in appropriate cases, to make 

their new rulings as to the law prospective only, leaving unaffected the validity or lawfulness of past 

decisions made on the basis of the common earlier understanding of the law: see In re Spectrum Plus 

Ltd (in liquidation) [2005] 2 AC 280, departing from the decision in Kleinwort Benson Ltd v Lincoln 

County Council [1999] 2 AC 349 where Lord Goff of Chieveley had stated (at 379) that 'a system of 

prospective overruling, ... although it has occasionally been adopted elsewhere (with, I understand, 
somewhat controversial results) has no place in our legal system'. See also s 102(2)(a) of the Scotland 

Act 1998, s 81(2)(a) of the Northern Ireland Act 1998 and s 153 of the Government of Wales Act 2006, 

which each give the courts the express power to remove or limit the retrospective effect of their 

decisions that any devolved legislation passed by the devolved legislatures or made by the devolved 

executives is in fact ultra vires (because unconstitutional) and hence a nullity. 
340 See, the survey of the case law of various Member States on the principle of abuse of rights 

which is contained in the opinion of AG Maduro in Case C- 255/02 Halifax plc v Customs and Excise 

Commissioner [2006] ECR I -1609. 
341 See, for comparative purposes, the discussion in Moncrieff v Jamieson, 2008 SC (HL) 1, [2007] 1 

WLR 2620, of the requirement in Scots law to exercise servitude rights on the burdened property 

civiliter (defined by Lord Jauncey in Alvis v Harrison, 1991 SLT (HL) 64 at 67L as meaning 'reasonably 
and in manner least burdensome to the servient tenement'). Similarly the Roman law doctrine in 

aemulationem vicini (which is to the effect that an act, otherwise lawful in itself, may become illegal if 

done with a malicious intent of injuring a neighbour) was arguably also received into Scots law (see, 
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expressly provided for in the European Convention on Human Rights by Article 
17 ECHR342 and in Article 54 of the EU Charter.343 There has, however, been 
relatively little case law from the European Court of Human Rights on the 
conditions under which an individual might be found to be guilty of an abuse of 
rights344 This is, perhaps, unsurprising since the case law of the Strasbourg Court 
concerns only violations by State contracting parties of the rights protected under 
the Convention, rather than any violation by individuals 345 

eg, Campbell v Muir 1908 SC 387 (IH) and Chasemore v Richards (1859) 7 HL Cas 349, per Lord 
Wensleydale at 387 -98; but cf Mayor of Bradford v Pickles [1895] 2 AC 587 per Lord Watson at 590). 

342 Art 17 ECHR provides: 'Nothing in [the] Convention may be interpreted as implying for any 
State, group or person any right to engage in any activity or perform any act aimed at the destruction 
of any of the rights and freedoms set forth herein or at their limitation to a greater extent than is 
provided for in the Convention.' See the dissenting opinion of Judge Zupancic in Zdanoka v Latvia 
(2007) 45 EHRR 17 ( ECtHR (GC)): 'The logic underlying article 17 is clear. The legal weapon of 
claiming human rights must not be perverted. It must not be used to serve those who would in turn 
violate human rights themselves. The genius of Karl Popper formulated this clearly. He maintained 
that democracy is for everybody except for those who would destroy it. We are to be tolerant' to 
everything except to acts of intolerance.' See also Refah Partisi (the Welfare Party) v Turkey (2003) 37 
EHRR 1 (ECtHR (GC)) at para 98: 'No -one must be authorised to rely on the Convention's provisions 
in order to weaken or destroy the ideals and values of a democratic society. Pluralism and democracy 
are based on a compromise that requires various concessions by individuals or groups of individuals, 
who must sometimes agree to limit some of the freedoms they enjoy in order to guarantee greater 
stability of the country as a whole.' 

343 Art 54 of the EU Charter ('Prohibition of abuse of rights') states: 'Nothing in this Charter shall 
be interpreted as implying any right to engage in any activity or to perform any act aimed at the 
destruction of any of the rights and freedoms recognised in this Charter or at their limitation to a 
greater extent than is provided for herein.' 

344 See Norwood v United Kingdom (2005) 40 EHRR SE11, a non -admissibility decision of the 
European Court of Human Rights (ECtHR) in relation to an application by an individual who had 
posted a picture in the window of his house of the terrorist attacks in the United States on 11 
September 2001, and accompanied this with a suggestion that all Muslims ought to leave Britain. He 
had been prosecuted for displaying an insulting sign under s 5 of the Public Order Act 1986, and in the 
domestic courts it had been assumed that Art 10 ECHR was engaged, though the conviction was 
thought to be necessary and proportionate towards protecting 'the rights of others'. But the ECtHR 
took the view that by virtue of Art 17 ECHR this balancing exercise was unnecessary, because the 
conduct of the accused was 'aimed at the destruction' of the Convention rights of others. See also 
Vajnai v Hungary (2010) EHRR 44 at paras 21 and 24: '... The [Hungarian] Government referred to the 
case -law of the Convention institutions, including the Court's decision in Garaudy v France (decision of 
24 June 2003, no 65831/01, ECHR 2003 -IX (extracts)). They recalled that, where the right to freedom of 
expression had been relied on by applicants to justify the publication of texts that infringed the very 
spirit of the Convention and the essential values of democracy, the European Commission of Human 
Rights had had recourse to Article 17 of the Convention, either directly or indirectly, in rejecting their 
arguments and declaring their applications inadmissible (examples included J Glimmerveen and 
1 Hagenbeek y The Netherlands, nos 8348/78 and 8406 /78 (joined), Commission decision of 11 October 
1979, Decisions and Reports (DR) 18, p 187, and Pierre Marais v France, no 31159/96, Commission 
decision of 24 June 1996, DR 86, p 184). In the Government's view, the Court subsequently confirmed 
that approach (Lehideux and Isorni v France, judgment of 23 September 1998, Reports of Judgments and 
Decisions 1998 -VII, §§ 47 and 53). Moreover, they pointed out that, in a case concerning Article 11 (WP 
and Others y Poland, decision of 2 September 2004, no 47764/98, Reports 2004 -VII), the Court had 
observed that "the general purpose of Article 17 is to prevent totalitarian groups from exploiting in 
their own interests the principles enunciated by the Convention." Similar conclusions were reached in 
the cases of Norwood y The United Kingdom (decision of 16 November 2004, no 23131/03, Reports 
2004-VII), and Witzsch y Germany (decision of 13 December 2005, no 7485/03).... The Court ... 
observes, particularly in Garaudy v France (cited above) and Lehideux and Isorni v France (cited above), 
that the justification of Nazi -like politics was at stake. Consequently, the finding of an abuse under 
Article 17 lay in the fact that Article 10 had been relied on by groups with totalitarian motives.' 

As Lord Brodie observed in Whaley v Lord Advocate, 2004 SC 78 (OH) at 104: 'What that [Article 
17] was thought to mean is that the Convention could not be used with the intention of destroying any 
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2.156 The concept of 'abuse of rights' has also been accepted in the jurisprudence of the 

CJEU as being a general principle of EU law.346 As Advocate General Tesauro 

noted: 

Any legal order which aspires to achieve a minimum level of completion must contain 

self- protection measures, so to speak, to ensure that the rights it confers are not 

exercised in a manner which is abusive, excessive or distorted.347 

2.157 Thus the Court of Justice has held that the scope of EU regulations must in no 

case be extended to cover 'abuses' on the part of a trader.348 It has also held that 

that a scheme of importation and re- exportation which was carried out not as part 

of bona fide commercial transactions but only in order to benefit from the grant of 

monetary compensatory amounts from the EU, constituted an abuse of rights 

such that payment of compensation could properly be refused by the EU 

authorities 349 In Cadbury Schweppes and Cadbury Schweppes Overseas 350 it held that 

it was not an abuse of the EU right of freedom of establishment for a company to 

establish itself in another Member State with the avowed purpose of benefitting 
from its more favourable tax laws, provided that this was not a wholly artificial 

arrangement unreflective of economic reality and done with the intention of 

escaping the tax normally due on activities actually carried out within the 

territory of the original taxing Member State351 

2.158 For it to be established that there has been an abuse of rights within an EU law 

context, it has to be shown, first, that despite formal observance of the conditions 
laid down by the EU legal rules, the purpose of those rules has not been achieved. 

Secondly, the court must also be satisfied on the evidence that the parties 

involved improperly intended to obtain an advantage from the EU legal rules by 

entering into transactions outwith the context of normal commercial operations, 
solely with a view to the artificial creation of the conditions laid down for 

obtaining the EU benefit 352 In one case, it was held that this subjective element 

of the rights and freedoms set out in the articles which contained Convention rights. As is observed by 

Clayton and Tomlinson [The Law of Human Rights] at paras 6.111 and 6.112, it is an unusual Convention 
right in that it can be used both by the individual against the state and the state against the 

individual.' 
346 See, eg, Case C- 357/98 R v Secretary of State for the Home Department, ex p Yiadom [2000] ECR 

I -9265 at par 26; Case C- 287/98 Luxembourg v Linster [2000] ECR I -6917 at para 43; Case C- 387/97 

Commission v Greece [2000] ECR I -5047; and Case 327/82 Ekro [1984] ECR 107, 119 at para 11. In the 

context of private law, see also Case C- 373/97 Diamantis v Greece [2000] ECR I -1705 at para 34 and Case 

C- 441/93 Pafitis and Others v TKE and others [1996] ECR I -1347 at paras 68-70. 
34' Case C- 367/96 Kefalas [1998] ECR I -2843 at para 24. 
348 Case 125/75 Cremer [1977] ECR 1593 at para 21. 
345 Case C -8/92 General Milk Products GmbH [1993] ECR I -779 at para 21. 
35o Case C- 196/04 Cadbury Schweppes and Cadbury Schweppes Overseas [2006] ECR I -7995. 
351 Conversely in R (on the application of Low) v Secretary of State for the Home Department [2010] ICR 

755 (CA), the Court of Appeal of England and Wales held an Irish company's attempt to rely upon the 

Treaty freedom to provide services set out in Art 56 TFEU (formerly Art 49 EC) by commencing 
operations in Ireland, where it had no business, purportedly to exercise its rights under the Posted 

Workers Directive 96/71/EC to 'post' workers in the United Kingdom who otherwise were not 

lawfully resident in the EU, constituted an abuse of EU law and that, accordingly, the applications for 

temporary work permits had rightly been characterised as spurious by the Secretary of State. 
352 See, eg, Case C- 321/05 Kofoed [2007] ECR I -5795. The EU law doctrine of abuse of rights was 

(applied 
by the Court of Appeal of England and Wales in Milk Supplies Ltd v DEFRA [2010] 2 CMLR 40 
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might be established by, for example, evidence of collusion between the EU -based 
exporter receiving refunds and the importer of the goods in the non -member 
country.353 Note, however, that the necessity for finding a subjective element of 
actual intent to abuse the rights in question has been somewhat downplayed in 
subsequent CJEU cases 354 

The Duty of Consistency- Treating Like Cases Alike 

The principle of equality is a general principle of EU law355 and is not confined to 2.159 
matters of discrimination on grounds of sex356 or nationality.357 Rather, it is the 
principle that like cases should be treated alike, and that differences in treatment 
are unlawful which rest on distinctions which cannot be objectively justified.358 
By corollary, individuals who are in objectively different positions should not be 
treated similarly.359 This is a principle which has been particularly relied upon in 
the area of the Common Agricultural Policy360: thus the Court of Justice has held 
that the Member States cannot exclude from the definition of 'farmer practising 
farming as his main occupation' legal persons such as companies simply by 
reason of their legal form: legal and natural persons have to be treated equally.361 

The substantive principle of equality was considered by the Court of Session in 2.160 
Brown y Secretary of State for Scotland,362 where it was found, after an Article 267 
11.1;Ú preliminary reference to the CJEU, that the refusal to pay a university 
maintenance grant to a student of dual British and French nationality who was 

353 In Case C- 110/99 Emsland -Stärke GmbH v Hauptzollamt Hamburg -Jonas [2000] ECR I- 11569. 
354 See Opinion of AG Maduro in Case C- 255/02 Halifax plc v Customs and Excise Commissioner 

[2006] Ch 387 (ECJ) at para 71: 'In my view it is not therefore a search for the elusive subjective 
intentions of the parties that ought to determine the existence of the subjective element mentioned in 
Case C- 110/99 Emsland Stärke GmbH v Hauptzollamt Hamburg -Jonas [2000] ECR í41569. Instead, the 
intentions of the parties improperly to obtain an advantage from Community law are merely inferable 
from the artificial character of the situation to be assessed in the light of a set of objective 
circumstances. Provided that those objective circumstances are found to exist, one must conclude that 
a person who relies on the literal meaning of a Community law provision to claim a right that runs 
counter to its purposes does not deserve to have that right upheld. In such circumstances, the legal 
provision at issue must be interpreted, contrary to its literal meaning, as actually not conferring the 
right. It is consideration of the objective purpose of the Community rules and of the activities carried 
out, and not the subjective intentions of individuals, that, in my view, lies at the heart of the 
Community law doctrine of abuse.' 

ass See Case C- 169/07 Hartlauer v Wiener [2009] ECR I -1721 at para 55, where the inconsistent 
treatment of comparable dental practices was held to be unjustified. See also Corporacion Dermoestetica 
[2008] ECR I -5785 at paras 39 and 40. 

356 
The principle of equal treatment without regard to sex is specifically provided for in Art 157 

TFEU and related Directives. See Case 43/75 Defrenne v SABENA (No 2) [1976] ECR 455. 
357 

See, eg, Case C -85/96 Sala v Bavaria [1998] ECR I -2691 at para 62. See also Case 186/87 Cowan v 
Trésor Public [1989] ECR 195, [1990] 2 CMLR 613. 

358 See Cases 117/86, 16/77 Ruckdeschel [1977] ECR 1753 at 1769; Case 41/84 Pinna v Caisse 
d'Allocations Familiales de la Savoie (No 1) [1986] ECR 1. 

359 Case C- 311/90 Hierl v Hauptzollamt Regensburg [1992] ECR 2061. 
360 See, eg, Joined Cases 201 -2/85 Klensch v Secretaire d'Etat [1986] ECR 3503. 
361 Case C- 162/91 Tenuta il Bosco Srl v Italian Ministry of Finance [1992] ECR I -5279. See also Case 

312/85 Villa Banfi v Regione Toscana [1986] ECR 4039. 362 
Case 197/86 Brown v Secretary of State for Scotland, 1989 SLT 402. 



128 The Duties of National Courts Under EU Law 

born in and had lived most of his life with his parents in France, did not violate 

the principle of equal treatment of EU nationals. 

The Protection of Legitimate Expectations363 

2.161 The protection of legitimate expectations is said to be 'one of the fundamental 
principles of European law',364 and the CJEU may also uphold legitimate expec- 

tations against what would otherwise be binding obligations 365 The requirements 
flowing from the protection of general principles recognised in the EU legal order, 

including the principle of the protection of legitimate expectations, are also 

binding on Member States when they implement EU rules and directives 366 The 

jurisprudence of the Court of Justice regards a legitimate expectation to be treated 
in a certain way by the administration as something less than an enforceable 
acquired right 367 It may arise where, for example, a particular course of action 

has regularly been followed by the administration and assurances given in 

respect thereof; the CJEU may then protect the expectation that such conduct will 

continue.368 

2.162 The CJEU may also uphold the legitimate expectations of private parties against 

the institutions' application of or reliance upon otherwise binding rules against 

them369 In particular, in the absence of any change in objective circumstances, or 

of circumstances in which the relevant change might properly have been antici- 

pated,370 the past conduct of the Executive or the administration has been held to 

fetter their discretion, at least in relation to individual cases 371 particularly where 

the individuals in question have relied on the administration's established 
position and . have entered into financial and commercial commitments accord - 

ingly.372 The preservation of legitimate expectations may be such as to restrict the 

363 See, generally, S Schonberg, Legitimate Expectations in Administrative Law (Oxford, Oxford 

University Press, 2000). 
364 Case 112/80 Dürbeck v Hauptzollamt Frankfurt -am -Main Flughafen [1981] ECR 1095 at 1120. 
365 See, eg, Case 74/74 Comptoir National Technique Agricole (CNTA) v Commission [1975] ECR 533 at 

550, para 42. 
366 See, eg, Case C- 107/97 Criminal Proceedings against Rombi and 'Que Choisir?' [2000] ECR I -3367. 
367 See Case 250/84 Eridania v Cassa Conguaglio Zucchero [1986] ECR 117 and Spain v EU Council 

[1988] ECR 4563. 
368 See, eg, Case T- 111/07 Agrofert Holding as and others v Commission, 7 July, [2010] ECR II -nyr at 

para 82: 'Any economic operator to whom an institution has given justified hopes may rely on the 

principle of protection of legitimate expectations (Case T- 115/94 Opel Austria v Council [1997] ECR 

II-39, paragraph 93). Moreover, a person may not plead infringement of that principle unless he has 

been given precise assurances by the administration (Joined Cases T- 213/01 and T-214/01 Osterreichis- 
che Postsparkasse and Bank far Arbeit and Wirtschaft v Commission [2006] ECR II-1601, paragraph 210, 

and Joined Cases T -3/00 and T- 337/04 Pitsiorlas v Council and ECB [2007] ECR II -4779, paragraph 
169).' 

369 See R v Inland Revenue Commissioners, ex p Unilever plc [1996] STC 681 (CA) for an example 

where national courts have taken a similar approach. The English Court of Appeal held that past 

conduct of the Inland Revenue in consistently accepting late submission of tax computations was such 

as to prevent it from relying on the statutory time limits to reject the applicants' claims for loss relief. 
37o See Case 265/85 Van den Bergh en Jurgen v Commission [1987] ECR 1155. 
371 See Case 120/86 Mulder v Minister van Landbouw en Visserij ('Mulder I') [1988] ECR 2321. See also 

Case 81/72 Commission v Council: Re Staff Salaries [1973] ECR 575. 
372 Case 74/74 CNTA v EC Commission [1976] ECR 797. 
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right or ability of the EU institutions to revoke a favourable administrative act 
which has been duly relied upon by the beneficiary thereof.373 

A prudent and well- informed operator should expect measures which have to be 2.163 
imposed in view of market or policy developments 374 but on at least two 
occasions the Court of Justice has overturned Commission decisions which 
amounted to an 'unforeseeable shift of ' attitude'.375 The General Court has, 
however, held that an individual may not necessarily have an enforceable 
legitimate expectation that a situation which may be modified at the discretion of 
the EU institution in question will be maintained: the principle that legitimate 
expectations may be found to be unenforceable is said to exist particularly in the 
area of the common organisation of agricultural markets, since these may require 
constant adjustments to meet changes in the economic situation. In this context, 
the principle of legitimate expectations cannot be extended to the point of 
preventing new rules from applying to the future effects of situations which arose 
under earlier rules. Thus, in O'Dwyer and others y Council,376 the Court of First 
Instance dismissed a claim by Irish dairy farmers seeking compensation from the 
Council and a quashing order in respect of two Council regulations in 1992 and 
1993 which, contrary to previous practice, reduced, without compensation to the 
individual farmers affected, the guaranteed total quantities of milk which could 
be produced in each Member State. 

The case law of the CJEU has been summarised as follows: 2.164 

For the principle of legitimate expectations to be applicable, an objective basis must exist 
for this principle in the shape of an expectation which is worthy of protection. Because 
of the broad freedom of action enjoyed by the legislature, the mere existence of a legal 
rule is not normally a suitable basis for a legitimate expectation which must be taken 
into account. Adequate grounds for a solid expectation can be provided on the one hand 
by having entered into certain obligations towards the authorities, or on the other hand 
by a course of conduct on the part of the authorities giving rise to specific expectations - 
which in certain circumstances may arise out of a commitment entered into by the 
authorities377 

It has been said that in all legitimate expectation cases, whether substantive or 2.165 
procedural, three practical questions arise, namely: 

a) to what the public authority, whether by practice or by promise, has commit- 
ted itself; 

b) whether the authority has acted or proposes to act unlawfully as regards its 
commitment; and 

c) what the court should do.378 

a73 
See Case C- 166/95 P Henri de Compte v Parliament [1997] ECR I -1999. 

3n See Case C- 350/88 Delacre and others v Commission [1990] ECR I -395. 
375 See Case 47/75 Federal Republic of Germany v Commission [1979] ECR 569 and Case 223/85 

Rijn- Schelde- Verolme etc v Commission [1987] ECR 4617. 
376 Joined Cases T -466, 469, 473, 474, 479/93 O'Dwyer and others v Council [1995] ECR II-2071, [1996] 

2 CMLR 147. 
37 

J Schwarze, European Administrative Law (London, Sweet & Maxwell, 1992) at 1134 -35. 
378 

R v London Borough of Newham, ex p Bibi & anor [2002] 1 WLR 237 (CA) per Schiemann LJ. 
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In R v Ministry of Agriculture, Fisheries and Food, ex p Hamble (Offshore) Fisheries Ltd, 

Sedley J considered whether or not the doctrine of legitimate expectation could be 

used to claim not only procedural protection such as consultation, but also a 

substantive benefit or advantage, for example that the particular applicant 
should, in fairness, properly be excepted from a change in general policy. He 

noted: 

[T]he real question is one of fairness in public administration. It is difficult to see why it 
is any less unfair to frustrate a legitimate expectation that something will or will not be 

done by the decision -maker than it is to frustrate a legitimate expectation that the 

applicant will be listened to before the decision -maker decides whether to take a 

particular step. 

Legitimacy in this sense is not an absolute. It is a function of expectation induced by 

government and of policy considerations which militate against their fulfillment. The 

balance must be in the first instance for the policy maker to strike, but if the outcome is 

challenged by way of judicial review, I do not consider that the court's criterion is the 

bare rationality of the policy- maker's conclusion. While the policy is for the policy 

maker alone, the fairness of his or her decision not to accommodate reasonable 
expectation which the policy will thwart remains the court's concern.379 

2.166 In R y Secretary of State for the Home Department, ex p Hargreaves 380 the Court of 

Appeal subsequently specifically overruled the decision of Sedley J in Hamble 

(Offshore) (Fisheries) in so far as it suggested that it was open to the court to 

conduct a balancing exercise in considering whether or not to uphold an indi- 

vidual's substantive legitimate expectation against a general change in policy. 

Instead the Court of Appeal held that where an applicant has established that he 

has a substantive legitimate expectation, the court may reduce any decision 
which has the effect of over -turning that expectation only if it can be said that that 

decision was irrational or Wednesbury unreasonable. 

2.167 However, in ex p Coughlan/381 a different division of the Court of Appeal 
(consisting of Lord Woolf MR, Mummery and Sedley LLJ) held that the position 
adopted in Hargreaves to the effect that the court would enforce only expectations 
as to procedure as opposed to expectations of a substantive benefit, was itself 

wrong. Instead, the Court of Appeal held that the question to be asked in 

substantive legitimate expectation cases was whether the reneging by an author- 
ity on its promise was, in the light of the full factual and legal circumstances 
surrounding its decision, 'so unfair as to amount to an abuse of power'. 

2.168 Basing itself on the 'abuse of power' analysis, the Court of Appeal has subse- 

quently developed and enforced the idea that the requirement of good adminis- 
tration, by which public bodies ought to deal straightforwardly and consistently 
with the public, was a legal standard such that a public body's promise or 

379 R v Ministry of Agriculture, Fisheries and Food, ex p Hamble (Offshore) Fisheries Ltd [1995] 2 All ER 

714 (QBD) per Sedley J at 724b -c and 731c -d. 
380 R v Secretary of State for the Home Department, ex p Hargreaves [1997] 1 All ER 397 (CA). 
381 Regina v North and East Devon Health Authority, Ex parte Coughlan [2001] QB 613 (CA). 
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practice as to future conduct could be denied, and thus the standard departed 
from, only where to do so was the public body's legal duty, or was otherwise a 
proportionate response, having regard to a legitimate aim pursued by the public 
body in the public interest.382 In one case the Court of Appeal held that there 
existed legitimate expectation in a claimant for asylum that the Secretary of State 
would apply his policy on asylum to his own claim, even where that policy was 
not public knowledge and the claimant had no knowledge of it.383 

The Principle of Res judicata 

The CJEU claims in principle to recognise the principle of res judicata,384 although 2.169 
its consistent understanding and application of the principle in relation to the 
decisions of national courts may, at times, be questioned 385 Nevertheless, the 
Court of Justice has stated: 

36. ... [I]n order to ensure stability of the law and legal relations, as well as the sound 
administration of justice, it is important that judicial decisions which have become 
definitive after all rights of appeal have been exhausted or after expiry of the 
time- limits provided to exercise those rights can no longer be called into ques- 
tion.386 

37. Consequently, according to the case-law of the Court, Community law does not 
require a national court to disapply domestic rules of procedure conferring finality 
on a decision, even if to do so would make it possible to remedy an infringement of 
a provision of Community law, regardless of its nature, on the part of the decision 
at issue387 

38. In the absence of Community legislation in this area, the rules implementing the 
principle of res judicata are a matter for the national legal order, in accordance with 
the principle of the procedural autonomy of the Member States. However, those 
rules must not be less favourable than those governing similar domestic actions 
(principle of equivalence); nor may they be framed in such a way as to make it in 
practice impossible or excessively difficult to exercise the rights conferred by 
Community law (principle of effectiveness).388, 389 

382 Regina (Nadarajah) v Secretary of State for the Home Department [2005] EWCA Civ 1363 (Laws LJ, 
Thomas LJ and Nelson J, Judgment 22 November 2005). See also Regina (K and AC Jackson & Son -v 
Department for the Environment, Food and Rural Affairs [2011] EWHC 956 (Admin.) per McCombe J. 

383 Regina (Rashid) v Secretary of State for the Home Department [2005] Imm AR 608 (CA) (Pill LJ, May 
LJ and Dyson LJ, Judgment 16 June 2005). See also Regina (Lumba) v Secretary of State for the Home 
Department (JUSTICE and another intervening) [2011] 2 WLR 671, UKSC 

386 See, eg, Case C- 224 /01Köbler [2003] ECR I -10239 at para 38; and Case C- 234 /04 Kapferer [2006] 
ECR I -2585 at para 20. 

385 
Eg, in Case C- 119/05 Ministero dell'Industria del Commercio e dell'Artigianato v Lucchini SpA [2007] 

ECR I -6199, the CJEU felt able to order the Italian Government to recover monies paid to a company 
as unlawful State aid, even though the Italian courts had, in earlier litigation between the company 
and the Government, ordered the Government to pay the money to the company. 

386 Kibler, above n 381, para 38; Kapferer, above n 381, para 20; and Case C -2/08 Fallimento 
Olimpiclub [2009] ECR I- 7501, para 22. 

387 See, inter alia, Case C- 126/97 Eco Swiss [1999] ECR I -3055, paras 47 and 48; Kapferer, above 
n381, para 21; and Fallimento Olimpiclub, above n 383, para 23). 

388 
See, inter alia, Kapferer, above n 381, para 22, and Fallimento Olimpiclub, above n 383, para 24. 

3s9 Case C -40/08 Asturcom Telecomunicaciones [2009] ECR I -9579 at paras 36-38. 
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2.170 And in ICI y Commission, the General Court observed as follows: 

196. [A]ttention should be drawn to the importance, both for the Community legal 

order and national legal systems, of the principle of res judicata. In order to ensure 
both stability of the law and legal relations and the sound administration of justice, 

it is important that judicial decisions which have become definitive after all rights 

of appeal have been exhausted or after expiry of the time- limits provided for in that 

connection can no longer be called into question 390 

197. According to settled case -law, a judgment's status as res judicata is such as to bar the 

admissibility of an action if the proceedings disposed of by the judgment in 

question were between the same parties, had the same purpose and the same legal 

basis,391 those conditions necessarily being cumulative392 

198. The principle of res judicata extends only to the matters of fact and law actually or 

necessarily settled by the judicial decision in question.393, 394 

CONCLUSION 

2.171 In this chapter it has been made clear that EU law has had the effect of creating a 

whole new series of duties to be applied by national courts. It requires national 
courts when dealing with EU law to become CJEUs, applying the principles and 

techniques of EU law. 

2.172 As was seen in chapter one, the fundamental characteristics of EU law- direct 

effect, supremacy, uniformity and efficacy -are in large part the result of activist 

interpretation by the Court of Justice. The Court of Justice has been the lynch -pin 

of the EU legal system. On this basis, it might be said that the primary duty of 

national courts under EU law is to cooperate with the CJEU and faithfully to use 

the reference procedure provided by Article 267 TFEU so as to allow EU law to be 

developed consistently and coherently. It is therefore to the Article 267 TFEU 

procedure that we now turn in chapter three. 

399 Köhler, n 381 above, para 38; and Kapferer, n 381 above, para 20. 
391 See, to that effect, Joined Cases 172/83 & 226/83 Hoogovens Groep v Commission [1985] ECR 2831, 

para 9; Joined Cases 358/85 & 51/86 France v Parliament [1988] ECR 4821, para 12; and Case T -28/89 

Maindiaux and Others v CES [1990] ECR II -59, para 23. 
392 Case T- 162/94 NMB France and Others v Commission [1996] ECR II-427, para 37. 
393 Case C- 281/89 Italy v Commission [1991] ECR I -347, para 14; and order of the Court of Justice in 

Case C- 277/95 P Lenz v Commission [1996] ECR I -6109, para 50. 
394 Case T -66/01 Imperial Chemical Industries Ltd v European Commission, 25 June, [2010] ECR ll -nyr 

at paras 196 -98. 
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Preliminary References to the Court of 
Justice of the European Union 

INTRODUCTION 

Article 267 TFEU y Article 35 ECHR 

As was noted in chapter one, post- Lisbon the CJEU is made up of three categories 3.01 
of court: the original European Court of Justice (referred to in this work simply as 
`the Court of Justice'); the General Court (whose jurisdiction, as set out in Article 
256 TFEU, builds upon the jurisdiction of the tribunal formerly known as the 
Court of First Instance); and the 'specialised courts' formed under and in terms of 
Article 257 TFEU. 

The Court of Justice functions as an appellate court from certain decisions of the 3.02 
General Court (Article 256(1) TFEU). Separately and distinctly from this appellate 
function, the Court of Justice also operates as the primary court for hearing and 
determining legal questions raised by way of preliminary references received 
from national courts and tribunals under Article 267 TFEU (formerly Article 234 
EC and before that Article 177 of the EC Treaty). It is important to bear this 
distinction in mind, between internal appellate and external reference jurisdic- 
tion. There is no right of appeal directly to the CJEU from any national courts or 
tribunals. 

In this respect, the procedure whereby the cases of litigants in the Member States 3.03 
can come before the (Luxembourg based) CJEU is also to be contrasted with the 
procedure for individuals' access to the (Strasbourg based) European Court of 
Human Rights. Article 35(1) ECHR provides that an individual may make an 
application before the European Court of Human Rights only after all domestic 
remedies within the Contracting State have been exhausted; that is to say, his or 
her litigation before the national court in respect of the contravention of Conven- 
tion rights has ended without the litigant obtaining an effective remedy. The 
Article 267 TFEU preliminary reference procedure to the CJEU, by contrast, is 
based on the principle that litigation before the national courts is current and 
on- going, and that the national court will be able and willing to grant an effective 
remedy to protect the individual's EU law rights once it has received clarification 
from the CJEU as to the meaning and extent of those EU law rights. 
The vast majority of cases to reach the CJEU do so by way of such preliminary 3.04 
references from national courts or tribunals under Article 267 TFEU, and it is 
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through the preliminary reference that the national practitioner is most likely to 

have contact with, and access to, the CJEU. References from national courts are 

normally ruled upon by the Court of Justice, but Article 256(3) TFEU post- Lisbon 

envisages that 

the General Court shall have jurisdiction to hear and determine questions referred for a 

preliminary ruling under Article 267 TFEU, in specific areas laid down by the Statute. 

This development is unsurprising given the expertise which the Court of First 

Instance, the predecessor to the General Court, built up in certain areas, notably 
competition law. 

3.05 Under Article 267 'lFEU, when national courts or tribunals are faced with a 

question of EU law, the resolution of which is necessary to decide the case before 

them, they may, and in some cases they must, suspend the proceedings and refer 

the matter to the CJEU for a ruling. Once the CJEU has ruled on the issue, the 

proceedings return to the national court or tribunal, which will apply the ruling 

to the particular facts of the case and decide accordingly. This process currently 
takes, on average, just over 16 months.1 The intention of the procedure is to foster 

the uniform interpretation and application of EU law throughout the Member 

States. Although EU law is supreme over domestic law, and the Court of Justice is 

supreme over domestic courts in EU law matters, the Article 267 TFEU procedure 
is formally a request for assistance rather than an appeal from the national court 

to the CJEU. This means, so far as the parties to a case are before the national 

courts are concerned, that they can access the CJEU through Article 267 '11EU 

only with the consent of the domestic courts. 

Article 267 TFEU y Article 258 TFEU 

3.06 In the context of an Article 267 TFEU preliminary reference from national courts, 

the Court of Justice has jurisdiction to rule only on issues relating to the 

interpretation of the Treaty, the validity and interpretation of acts of the institu- 

tions, and the interpretation of the statutes of bodies established by an act of the 

Council where those statutes so provide. And the Court of Justice will only rule 

upon questions of interpretation: it will not apply its interpretation to the facts of 

the particular case. 

3.07 The distinction between interpretation and application of the law seems to imply 

not that the CJEU will not get to the heart of the issue which is before the national 

court, but that it will phrase the answers which it gives in abstract terms. But the 

CJEU has no jurisdiction within an Article 267 TFEU reference to interpret 
national law, or to rule upon its compatibility with EU law. The latter function IS 

in theory at least, reserved for direct enforcement actions brought under Article 

258 TFEU, whereby the Commission brings Member States which it believes to be 

I See Court of Justice Annual Report 2010, 'Proceedings of the Court of Justice'. Article 267(4) TFEU 

provides that 'If such a question is raised in a case pending before a court or tribunal of a Member 

State with regard to a person in custody, the Court of Justice of the European Union shall act with the 

minimum of delay.' 
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in breach of EU law before the Court of Justice. However, all that the Court of 
Justice rules upon in the context of an Article 258 TFEU enforcement action is 
whether or not, as a matter of international law, a Member State has failed to fulfil 
an obligation under the Treaty. 

And in the course of an Article 267 TFEU preliminary reference the CJEU will 3.08 
only interpret provisions of EU law, which' the national court then applies to the 
national law at issue. No ruling of the CJEU - whether in the course of an Article 
267 '11 EU preliminary reference, or an Article 258 TFEU preliminary reference- 
has the effect of invalidating any provision of national law. At its highest, a ruling 
of the Court of Justice on the requirements of EU law might lead the national 
court to the conclusion that on the facts of that particular case before it, the 
application of the relevant national law as properly construed in accordance with 
the relevant canons of interpretation would be inconsistent with or result in 
ineffective protection given to the litigant's accrued and directly -effective EU law 
rights.2 In accordance with the EU law principle of the primacy and effectiveness 
(effet utile) of EU law,3 a national court might then choose to disapply, suspend 'or 
override any rule of national law found to be in conflict with any directly - 
enforceable EU law rights of the party before it 4 However, such case -specific 
disapplication by the national court does not constitute a general declaration of 
the invalidity of that national law for all purposes and in relation to all parties. 
Neither does a disapplication of the specific law in a case before it result in the 
reviving of previously applicable national rules which had otherwise been 
repealed by Parliament in the law which is now being disapplied by the national 
court. Under the current UK constitution, national courts simply have no power 
to suspend, override or declare to be invalid any rule of national law embodied in 
primary legislation in situations where the application of these rules of national 
law does not result in any contravention of the claimant's accrued EU law rights. 
And nothing in EU law or UK law empowers the CJEU to make any such general 
declaration as to the validity of a provision of national law.5 It would be ultra vires 
the Court of Justice were it to purport to decide upon any question as regards the 
general validity or enforceability of national laws, whether in an Article 267 '1 :FEU 
preliminary reference or in an Article 258 TFEU enforcement action. As Laws J 
has observed: 

2 See, eg, Autologic Holdings plc v Inland Revenue Commissioners [2006] 1 AC 188 per Lord Nicholls at Para 17: '[1]f an inconsistency with directly enforceable Community law exists, formal statutory requirements must where necessary be disapplied or moulded to the extent needed to enable those requirements to be applied in a manner consistent with Community law ... So if the residence restriction is found to be inconsistent with Community law this provision will need adapting so as to give effect to the overriding Community rights.' (emphasis added) ' Specified in Case C -64 Costa y ENEL [1964] ECR 585 and Case 106/77 Amministrazione delle Finanze dello Stato o Simmenthal (No 2) [1978] ECR 629. 
4 See Reg y Secretary of State, ex p Factortame Ltd (No 2) [1991] 1 AC 603 per Lord Bridge of Harwich at 658 -59. 
5 See Local Authorities Mutual Investment Trust v Commissioners for Customs and Excise [2003] EWHC 2766 (Ch), [2004] STC 246 er Lawrence Collins J (now Lord Collins) at para 68, referring to and relying upon: Joined Cases C -10/97 etc Ministero delle Finanze v IN.CO.GE.'90 SRL [1998] ECR I -6307, 6333, para 21; Imperial Chemical Industries plc y Colmer (No 2) [1999] 1 WLR 2035 (HL); and Marks and Spencer plc y Commissioners for Customs and Excise [2003] EWCA Civ 1448, [2004] 1 CMLR 8, para 173. 
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[L]aw which is made by a court of limited jurisdiction, such as the ECJ ... depends upon 

its being elaborated by the court within the confines of the power with which it is 

already endowed. Its writ cannot run where it could not run before. ... [T]he ECJ has no 

inherent jurisdiction. Its authority derives solely from the Treaties. Although (by virtue 

ultimately of the European Communities Act 1972) its decisions are as a matter of 

English [and Scots] law supreme, its supremacy runs only within its appointed limits.6 

LOWER COURTS AND TRIBUNALS 

3.09 The Article 267 TFEU procedure draws a distinction between lower courts and 

tribunals of the Member States, and their courts of last resort. When a lower court 

or tribunal of a Member State feels that a decision is necessary on a point of EU 

law, it has the option of referring the matter to the CJEU. National courts of last 

resort, on the other hand, must refer points of EU law where a decision upon them 

is necessary. The first matter to clarify is which bodies are to be considered by the 

CJEU to be lower courts and tribunals of the Member States, and which to be 

national courts of last resort. 

3.10 All those bodies exercising a judicial function within the Member States are 

entitled to make references to the CJEU, even where the court in question is not 

concerned with a dispute inter partes .7 But where a judicial body is, in fact, 

exercising an administrative function,8 it will not be considered to have Article 

267 TFEU jurisdiction to make a preliminary reference to the EU.9 In Dorsch 

6 In R v Ministry of Agriculture, Fisheries and Food and another, ex p First City Trading and others [1997] 

European Law Reports 195 (QBD). 
7 See Case C- 210/06 Cartesio [2008] ECR I -9641 at paras 60-61: 'It is apparent from the court file 

that, in the main proceedings, the referring court is sitting in an appellate capacity in an action for the 

setting -aside of a decision by which a lower court, responsible for maintaining the commercial 
register, rejected an application by a company for registration of the transfer of its seat, requiring the 

amendment of an entry in that register. ... Accordingly, in the main proceedings, the referring court is 

hearing a dispute and is exercising a judicial function, regardless of the fact that the proceedings 
before that court are not inter partes.' Cf Case C- 517/09 RTL Belgium SA, 22 December, [2010] ECR I -nyr 

at paras 38, 41-42: 'According to the case -law of the Court, the concept of independence, which is 

inherent in the task of adjudication, implies above all that the body in question acts as a third party in 

relation to the authority which adopted the contested decision (Case C -24/92 Corbiau [1993] ECR 

I -1277, paragraph 15, and Case C- 506/04 Wilson [2006] ECR I -8613, paragraph 49) ... It must be held 

that the criterion of independence is not satisfied by the Licensing and Control Authority of the 

Broadcasting Authority. ... The reason for this is that neither the structural organisation of the 

Broadcasting Authority and the bodies of which it is made up, nor the tasks assigned to them, support 
a finding that the Authority acts as an impartial third party between the alleged offender, on the one 

hand, and the administrative authority responsible for monitoring the audiovisual sector, on the 

other.' 
$ See Global Santa Fe Drilling Co (North Sea) Ltd v Lord Advocate, 2009 SC 575 (1H) for a discussion of 

the case law concerning the dual role of a Sheriff in Scots law, exercising a jurisdiction which is 

regarded as an administrative rather than a judicial function. 
9 Case C -14/08 Roda Golf & Beach Resort SL [2009] ECR I -5439 at paras 34-35: 'It is clear from 

Article 234 EC that a national court may refer a question to the Court only if there is a case pending 
before it and if it is called upon to give judgment in proceedings intended to lead to a decision of a 

judicial nature (see, orders in Case 138/80 Borker [1980] ECR 1975, paragraph 4; Case 318/85 Greis 

Unterweger [1986] ECR 955, paragraph 4; and judgments in Case C- 111/94 Job Centre [1995] ECR 

I -3361, paragraph 9, and Case C- 178/99 Salzmann [2001] ECR I -4421, paragraph 14). ... Thus, when it 

makes an administrative decision without being required to decide a legal dispute, the referring body 

cannot be regarded as exercising a judicial function.' 

A 
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Consult,10 the Court of Justice reaffirmed its case law to the effect that in order to 
determine whether or not a body was exercising a sufficiently 'judicial function' 
such as to attract jurisdiction under Article 267 TFEU to be able to make a 
preliminary reference to the CJEU, a number of factors were relevant, including: 

a) whether the body concerned is established or constituted as a matter of 
(statutory) lawn; 

b) whether the body is constituted as a permanent body; 
c) whether it is structurally independent of the parties and of the administration 

of the State12; 
d) whether its jurisdiction over parties is compulsory and its decisions binding 

on parties13; 
e) whether its procedure is one based on both parties being represented and 

heard before it' ; 

f) whether it applies legal rules15; and 
g) whether it is called upon in the context of the particular proceedings in which 

an Article 267 TFEU reference is sought, to give reasoned judgments of a 
judicial nature.16 

In the United Kingdom, these criteria would clearly cover all levels of the court 3.11 
structure, from the magistrates' courts in England and the District and Sheriff 
Courts17 in Scotland, to the House of Lords, to specialist bodies such as the 
Patents Court. They would also take in a wide range of tribunals, including 
employment, VAT and social security tribunals.'$ The Court of Justice has also 
allowed that test cases brought before national courts by an association seeking a 
declaration as to the law, rather than a directly- binding individual ruling, may 
still allow for the preliminary reference procedure to be prayed in aid.'9 

Arbitrators appointed by statute may have the power to refer on the basis of the 3.12 
official authority with which they are endowed?° but private arbiters or arbitra- 
tors, operating under a clause in a private contract, cannot make references to the 
CJEU.21 

10 Case C -54/96 Dorsch Consult [1997] ECR I-4961 at para 23. 
11 See, eg, Joined Cases C- 110 -147/98 Gabalfrisa [2000] ECR I -1577 at para 34. 
'Z See, eg, Cases C- 407/98 Abrahamson [2000] ECR I -5539. at paras 36-37. Cf Case C -24/92 Corbiau v 

Administration des Contributions [1993] ECR I -1277. See also Case C- 516/99 Walter Schmid [2002] ECR 
I -4573, refusing a reference from a department in the national tax administration. 

13 See, eg, Joined Cases C -69 -76/96 Garofalo [1997] ECR 1 -5603 at para 24. u See the Opinion of AG Ruiz -Jarabo at paras 29 -38 in Case C -17/00 de Coster [2001] ECR I -9445. 
15 See, eg, Case C- 393/92 Almedo [1994] ECR I -1477 at paras 22 -24. 
16 See, eg, Case C- 178/99 Salzmann [2001] ECR I -4421 at para 21. 
17 Though arguably -pace Case C -14/08 Roda Golf and Beach Resort [2009] ECR I -5439 at para 

35-not when the Sheriff in Scotland is acting in an administrative, rather than judicial, capacity 
is For the principles, see Case 61/65 Vaassen y Beambtenfonds Mijnbedrijf [1966] ECR 261. 
19 See, eg, Case C- 470/95 Verein gegen Unwesen in Handel und Gewerbe Köln y Mars [1995] ECR 

I -1923. 

20 See, eg, Case 108/88 Danfoss [1989] ECR 3189, being a reference from the statutorily- established 
Danish Industrial Arbitration Board. 21 Case 102/81 Nordsee Deutsche Hochseefischerei y Reederei Mond [1982] ECR 1095 and Case 
C- 125/04 Denuit [2005] ECR I -923. It may be possible, however, for an appeal on a point of law to be 
made to an ordinary court which can then make a reference -see, eg: Case 174/84 Bulk Oil (Zug) AG v 
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3.13 The Court of Justice has also answered questions referred to it by professional 
disciplinary bodies,22 primarily because no right of appeal lay from the particular 
professional body to the ordinary courts. On this basis, bodies such as the Law 
Societies of England and Wales and of Scotland, and the General Medical Council, 
whose decisions are subject to judicial review and /or appeal, are unlikely to 

qualify.23 

NATIONAL COURTS OF FINAL RESORT 

3.14 National courts against whose decisions there is no judicial remedy under 
national law have, under Article 267 TFEU, not merely a discretion but an 

obligation to refer questions of EU law to the CJEU. Clearly this refers to the UK 

Supreme Court, but it arguably also includes any national court or tribunal 
against whose decision there is no appeal in the instant case.24 One example 
would be the Scottish Court of Criminal Appeal, given that in Scotland a right to 

appeal to the UK Supreme Court lies only in civil matters25 (although it is 

possible to appeal from a decision of the Scottish Criminal Appeal Court to the 
UK Supreme Court in cases in which a 'devolution issue' is raised26). 

3.15 The Court of Appeal of England and Wales also acts, on occasion, as a court of last 
resort, for example when it is deciding upon whether or not to grant permission 
to appeal to the UK Supreme Court; when it considers a renewed application for 

permission to apply for judicial review; and in appeals from the Court of Appeal, 
Criminal Division which lie to the UK Supreme Court only if the Court of Appeal 
has certified under section 33(2) of the Criminal Appeal Act 1968 that a point of 

law of general public importance is involved27 In Chiron Corporation y Murex 
Diagnostics Ltd,28 the Court of Appeal confirmed that where there was no right to 

apply to the House of Lords (and, now, the UK Supreme Court) for leave to 

appeal from a decision of the Court of Appeal on a refusal by the Court of Appeal 
for leave to appeal, then, for the purposes of Article 267 TFEU, the Court of 

Appeal would be the court of last resort. Where, on a refusal by the Court of 

Appeal to grant leave to appeal, there is a right to apply to the UK Supreme Court 
for such leave, however, then the UK Supreme Court is the court of last resort 29 

Sun International Ltd [1986] ECR 559; Case 174/84 [1986] ECR 559. See also Case 216/97 Eco Swiss v 

Benneton International [1999] ECR I -3055. 

22 Case 246/80 Broekmeulen v Huisarts Registratie Commissie [1981] ECR 2311 and Case C- 166/91 
Bauer v Conseil National de l'Ordre des Architectes [1992] ECR I -2797. 

23 See, eg, Case 138/80 Borker [1980] ECR 1975. 
24 Case 6/64 Costa v ENEL [1964] ECR 585. 
25 The Constitutional Reform Act 2005, s 40(4) provides that the Scottish jurisdiction of the UK 

Supreme Court is to be determined by reference to the pre -existing law and practice in relation to 

appeals from Scotland to the House of Lords. The primary provision regulating this issue is s 40(1) of 

the Court of Session Act 1998. 
26 See Sch 6 to the Scotland Act 1998 and Allison v HM Advocate [2010] UKSC 6, 2010 SLT 261. 
27 See Magnavision v General Optical Council [1987] 1 CMLR 887 on the unreviewable power of the 

Divisional Court to certify in criminal proceedings that there exists a point for consideration by the 

House of Lords. 
28 Chiron Corporation v Murex Diagnostics Ltd [1995] All ER (EC) 88 (CA). 
29 See to like effect Case C -99/00 Lyckeskog [2002] ECR I -4839. 
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However, no court has power to make any Article 267 TFEU preliminary 
reference once it has given judgment in the cause: it is then functus officio. 

THE EXERCISE BY LOWER COURTS OF THE POWER TO REFER TO THE CJEU 

When is a Reference Necessary? 

One of the most important factors in the decision to make a reference is whether 3.16 
the matter at issue is such as to require the assistance of the CJEU. The standard 
formulation is that of Sir Thomas Bingham MR (subsequently Lord Bingham) in 
ex p Else: 

I understand the correct approach in principle of a national court (other than a final 
court of appeal) to be quite clear: if the facts have been found and the EU law issue is 
critical to the court's final decision, the appropriate course is ordinarily to refer the issue 
to the Court of Justice unless the national court can with complete confidence resolve 
the issue itself. In considering whether it can with complete confidence resolve the issue 
itself, the national court must be fully mindful of the differences between national and 
EU legislation, of the pitfalls which face a national court venturing into what may be an 
unfamiliar field, of the need for uniform interpretation throughout the EU and of the 
great advantages enjoyed by the Court of Justice in construing EU instruments. If the 
national court has any real doubt it should ordinarily refer.30 

Following ex p Else -and in contrast to previous formulations of principle on this 3.17 
point31 -thére appears to be, at least in theory, a presumption in favour of the 
referral to Luxembourg of points of EU law. After all, the CJEU is frequently 
unpredictable, and in only a minority of cases could it really be said 'with 
complete confidence' what the CJEU itself would decide. In practice, however, the 
'complete confidence' test has been applied rather loosely, and the lower courts 
continue to demonstrate a reluctance to refer arguable points of EU law. As a 
result, there are indeed a number of instances where points of EU law have been 
decided by domestic courts without the assistance of the Court of Justice, yet 
where the Court of Justice itself has subsequently taken the opposite view.32 

But even where the answer to a point of EU law is less than clear -cut, lower courts 3.18 
nevertheless retain a discretion about whether or not to make a reference. Factors 
which may be significant in this regard include the expense and delay involved in 
the reference procedure, the wishes of the parties (although this is not required 
under EU law)33 and the general importance of the point of law which is at issue 34 

30 R v International Stock Exchange of the United Kingdom and the Republic of Ireland, ex p Else [1993] QB 
534 at 545. 

31 Bulmer v Bollinger [1974] Ch 401 (CA). n Compare, eg, Preston v Wolverhampton NHS Healthcare Trust [1997] ICR 899 (CA) with Case 
C- 326/96 Levez v TH Jennings (Harlow Pools) Ltd [1998] ECR 1 -7835 and, subsequently, Case C -78/98 
Preston v Wolverhampton NHS Healthcare Trust [2000] ECR I -3201. 

33 See, eg, R y Secretary of State for the Environment ex p Greenpeace [1994] 4 All ER 352, [1994] 3 
CMLR 737. 

34 See R (A) v Secretary of State for the Home Department [2002] 3 CMLR 353 (CA). 
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3.19 The discretion to refer is not fettered by national rules of precedent: lower courts 

remain free to consult the CJEU even if a higher national court has ruled on the 

matter previously.35 Neither is it fettered by previous rulings of the CJEU itself. 

The CJEU not being bound by precedent and in the past having reversed its 

earlier rulings, national courts remain free to ask questions on which the CJEU 

has already made its views known. 

Challenging EU Measures in the National Court 

3.20 Notwithstanding the plain wording of Article 267 TFEU, the Court of Justice has 

ruled that a lower court must make a reference in one particular situation -where 
it has well- founded doubts about the validity of an EU measure called into 

question before it. European Union measures frequently have been effectively 
immune from direct challenge before the CJEU because of the restrictive manner 
in which the Court of Justice interpreted the standing requirements of the Article 

230 EC (formerly Article 173 of the EC Treaty) action for annulment (see chapter 
four). Amendments introduced by the Treaty of Lisbon have sought to ease the 

conditions for the admissibility of actions brought by individuals now under 
Article 263 TFEU against regulatory acts of the institutions, bodies, offices and 

agencies of the EU. In particular, natural or legal persons may now bring 

proceedings against a regulatory act if they are directly affected by it and it does 

not entail implementing measures. Consequently, they no longer have to show 

that they are individually concerned by an act of this type. 

3.21 Because of the restrictive approach of the Court of Justice on the question of 

standing, for many private parties, then, the only practicable way to challenge the 

validity of an EU measure was to bring an action for judicial review of a national 
decision or enactment which was based on the EU measure. The Court of Justice 

would even accept a preliminary reference in the context of a legal challenge to a 

national decision stating an intention to implement an EU provision in line with 

the Member States' obligations under EU law.36 The argument would be that the 

national decision or enactment was unlawful because its legal basis, in EU law, 

was flawed. One notable example was the challenge by the National Farmers' 
Union to the worldwide export ban on British beef following the BSE crisis; the 

ban was an EU measure, but the case proceeded by way of judicial review of the 

measures which implemented it into domestic law.37 

3.22 One of the advantages of raising an action in the first instance in the national 
courts is that it avoids the strict time- limits placed on direct challenges to EU 

legislation before the CJEU. It also avoided the restrictive rules on standing to 

challenge a general EU legislative measure which the CJEU maintained, even in 

35 Case 166 /73 Rheinmühlen- Düsseldorf v Einfuhr- und Vorratsstelle für Getreide und Futtermittel [1974] 

ECR 139. 
36 See Case C- 491/01 British American Tobacco (Investments) and Imperial Tobacco [2002] ECR I- 11453. 

37 Case C- 157/96 R v Ministry of Agriculture, Fisheries and Food, ex p National Farmers' Union [1998] 

ECR I -2211. 
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the face of continued academic criticism38 Lastly, it allows for quicker access to 
the CJEU itself by way of a mandatory preliminary reference from the national 
court prior to issuing any final ruling, rather than by way of appeal from any 
contrary decision of the General Court, as would be required if an action were to 
be raised directly before the CJEU. 

Indeed, such indirect challenge to EU law measures via the national courts would 3.23 
appear to be the type of court proceedings which the Court of Justice itself has 
wished individuals to take. As the Court of Justice observed in its decision in 
Jégo- Quéré, overturning the Court of First Instance39 which had sought to loosen 
the restrictive CJEU -made rules on standing to challenge EU law measures before 
the CJEUs: 

By Articles 230 EC [now Article 263 TFEU] and Article 241 EC [now Article 277 Ti- EU], 
on the one hand, and by Article 234 EC [now Article 267 '1 FEU], on the other, the Treaty 
has established a complete system of legal remedies and procedures designed to ensure 
review of the legality of acts of the institutions, and has entrusted such review to the 
Community Courts. Under that system, where natural or legal persons cannot, by reason of 
the conditions for admissibility laid down in the fourth paragraph of Article 230 EC, directly 
challenge Community measures of general application, they are able, depending on the case, 
either indirectly to plead the invalidity of such acts before the Community Courts under Article 
241 EC or to do so before the national courts and ask them, since they have no jurisdiction 
themselves to declare those measures invalid, to make a reference to the Court of Justice for a 
preliminary ruling on validity (see Unión de Pequeños Agricultores y Council, paragraph 40). 

Thus it is for the Member States to establish a system of legal remedies and procedures 
which ensure respect for the right to effective judicial protection (see Unión de Pequeños 
Agricultores y Council, paragraph 41). 

In that context, in accordance with the principle of sincere cooperation laid down in 
Article 10 EC [now Article 4(3) TEU], national courts are required, so far as possible, to 
interpret and apply national procedural rules governing the exercise of rights of action 
in a way that enables natural and legal persons to challenge before the courts the legality 
of any decision or other national measure relative to the application to them of a 
Community act of general application, by pleading the invalidity of such an act (see 
Unión de Pequeños Agricultores y Council, paragraph 42). 

However, it is not appropriate for an action for annulment before the Community Court to be 
available to an individual who contests the validity of a measure of general application, such as a 
regulation, which does not distinguish him individually in the same way as an addressee, even if 
it could be shown, following an examination by that Court of the particular national 
procedural rules, that those rules do not allow the individual to bring proceedings to 
contest the validity of the Community measure at issue. Such an interpretation would 
require the Community Court, in each individual case, to examine and interpret national 
procedural law. That would go beyond its jurisdiction when reviewing the legality of 
Community measures (see Unión de Pequeños Agricultores y Council, paragraphs 37 and 
43). 

u See in this regard Case C -50/00 P Union de Pequeños Agricultores y Council of the European Union 
[2002] ECR I -6677. 

39 The decision of the CFI was reported as Case T- 177/01 Jégo -Quéré & Cie SA v Commission of the 
European Communities [20021 ECR II -2365. 
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Accordingly, an action for annulment before the Community Court should not on any 

view be available, even where it is apparent that the national procedural rules to not 

allow the individual to contest the validity of the Community measure at issue unless he 

has first contravened it.40 

3.24 A large number of challenges to EU legislation have reached the CJEU in this 

indirect way via the national court system. But the Court of Justice's case law 

seems conflicted over this trend. In TWD Textilwerke, the Court of Justice held that 

a party who clearly has standing to challenge a EU measure is required to 

proceed by way of direct action under Article 230 EC (now Article 263 TFEU) (see 

chapter four) and will not be able to challenge it through the domestic courts 41 

However, the rule does not apply to the vast majority of challenges to regulations 
and other generally applicable measures such as directives where standing under 
Article 230 EC was doubtful.42 The Court of Justice has also held that the failure 

of an EU institution to act-which may be challenged under Article 265 IFE:U- 
cannot be litigated in the domestic courts 43 

3.25 National courts are entitled to confirm the validity of an EU measure, but only the 

Court of Justice can declare EU measures to be invalid, so a reference must be 

made where the national court is in any doubt on the matter.44 It is also possible 

for a national court to order the interim suspension, or provisional disapplication, 
of a national measure which is based on an EU regulation, pending the resolution 
of an Article 267 TFEU reference, although this course of action will be justified 

only in exceptional circumstances.45 

Challenging the Decision of the National Court to Make a Reference 

3.26 Despite its formal interlocutory nature -at least from the point of view of the 

CJEU -an order of a lower court in England and Wales making a reference to the 

CJEU is regarded as being a final order, so parties may appeal against it to the 

Court of Appeal without permission. References made by the Court of Appeal of 

England and Wales can be appealed only to the UK Supreme Court under the 

normal permission requirements applicable to appeals in England and Wales. 

Decisions not to refer are only interlocutory, and leave to appeal is required. 

3.27 In Scottish civil cases there is, in general, no requirement for any permission to be 

obtained for an appeal against any final decision of a lower court, including 
appeals from the Inner House of the Court of Session to the UK Supreme Court 

4° Case C- 263/02 P Jégo -Quéré & Cie SA v Commission of the European Communities [2004] ECR I -3425 

at paras 30-33. (emphasis added) 
1 Case C- 188/92 TWD Textilwerke Deggendorf v Germany [1994] ECR I -833. 

42 Case C- 241/95 R v Intervention Board for Agricultural Produce, ex p Accrington Beef Company [1996] 

ECR I -6699. 
43 Case C -68/95 T Port v Bundesanstalt für Landwirtschaft und Ernährung [1996] ECR I -6065. 
44 Case 314/85 Foto -Frost v Hauptzollamt Lübeck -Ost [1987] ECR 4199. 
45 Case C- 465/93 Atlanta Fruchthandelsgesellschaft v Bundesamt für Ernährung und Forstwirtschaft 

[1995] ECR I -3761. 
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A preliminary reference will not usually be transmitted to the CJEU until the time 3.28 
for appealing has expired or any appeal has been resolved, but the referring court 
may order the reference to be sent anyway (in the knowledge that it may be 
withdrawn if necessary). A decision on a reference application may be appealed 
against46 and the decision to refer a case to Luxembourg may be overturned 
where the higher court comes to the conclusion that the referring court could 
indeed have decided the question of EU law with complete confidence 47 It has 
been successfully argued in Ireland, however, that rules providing for appeal 
from a decision to make a reference could not be applied because they fettered the 
unqualified jurisdiction to refer of the lower court 48 

A decision to make a reference to the CJEU may also be challenged by asking the 3.29 
referring court to review its original decision. This will be appropriate where, for 
example, there has been a clarification of the law such that the matter may now be 
resolved with complete confidence. In ex p Perkins, for example, the High Court 
made a reference on the issue of whether the Equal Treatment Directive prohib- 
ited discrimination on grounds of sexuality,49 but then withdrew its referenée50 
following the subsequent ruling of the Court of Justice in Grant y South West 
Trains 5' 

THE EXERCISE BY FINAL COURTS OF THE OBLIGATION TO REFER 

In CILFIT,52 the Court of Justice held that a national court of last resort need not 3.30 
refer a question in three situations: 

a) where the question of EU law is irrelevant to the proceedings before it; 
b) where the question has already been decided by the Court of Justice; and 
c) where the correct application of EU law in a particular case is so obvious as to 

leave no room for reasonable doubt. 
The last situation is known as the doctrine of acte clair. Before deciding that a 
point is acte clair, however, the national court should consider whether the answer 

46 See, eg, R (on the application of Horvath) v Secretary of State for the Environment, Food and Rural 
Affairs [2007] EWCA Civ 620, [2007] EuLR 770, where, in refusing the Secretary of State's appeal from 
the decision of Crane J at first instance to refer questions to the CJEU touching on the impact of the UK 
devolutionary settlement on the proper implementation of aspects of the Common Agricultural Policy, 
Arden LJ observed (at para 78): 'In this case, the question has been whether the judge correctly 
directed himself as to Community law when he decided to make the reference. This is not an appeal 
against the weighing up by the judge of considerations relevant to the exercise of discretion, but an 
appeal on the point of law. If he was wrong on the view of Community law he took and the answer is 
clear, the appeal would be allowed without reference to any discretionary factor relevant to making a 
reference. The issue in this case therefore is whether the judge was correct in law and not whether he 
was perverse in the way he exercised his discretion.' 

47 See, however, Procurator Fiscal, Elgin v Cowie [1990] 3 CMLR 445 (High Court of Justiciary), 
which observed that orders by a Sheriff to make an Art 267 TFEU reference should be overruled only 
where they are plainly wrong. 

48 Campus Oil v Minister for Industry and Energy [1984] 1 CMLR 479 (Supreme Court, Ireland). 
39 R v Ministry of Defence, ex p Perkins (No 1) [1997] IRLR 297, [1997] 3 CMLR 310. 

R v Ministry of Defence, ex p Perkins (No 2) [1998] IRLR 508, [1998] 2 CMLR 1116. 
51 Case C- 249/96 Grant v South West Trains [1998] ECR I -621. 

Case 283/81 CILFIT v Ministero della Sanità [1982] ECR 3415. 
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would be as obvious to courts in other Member States, noting linguistic difficul- 

ties, the special character and terminology of EU law, and contextual and policy 

considerations. The ruling of the Court of Justice in CILFIT to the effect that even 

final courts need not refer a question where the answer is clear, has the effect of 

conferring a discretion upon these courts similar to that possessed by lower 

courts and tribunals. In practice, the House of Lords decided for itself very many 

points of EU law which, at the very least, leave room for reasonable doubt. There 

is no reason to suspect that the UK Supreme Court will be any different in this 

regard. 

REFERENCES IN INTERLOCUTORY PROCEEDINGS 

3.31 References under Article 267 TFEU can competently be sought and made in the 

course of proceedings in which interim orders are sought.53 Nevertheless, certain 

practical considerations, such as the need for a prompt decision and that factual 

findings are unlikely to have been made at this stage, dictate that they will rarely 

be appropriate. 

3.32 The fact that a grant or refusal of interim relief is not a final judgment on any 

substantive point of EU law, but may be re- opened at trial, proof or other final 

hearing on the evidence, may well help to persuade a lower court that a decision 

on the point of EU law is not necessary, within the terms of Article 267 TFEU. It 

also has the effect of removing any obligation to refer on the part of courts of last 

resort 54 An issue of EU law relating to the very availability of interim relief 

would, however, require a reference.55 

INTERIM RELIEF 

3.33 The sheer length of the Article 267 I'FEU preliminary reference procedure before 

the CJEU means that obtaining interim relief is frequently of the utmost impor- 

tance if the rights claimed under EU law are to have any real substance. Courts in 

the UK are required to take all necessary steps to protect putative EU law rights 

for the duration of the reference process, even to the extent of ordering the 

interim suspension of the operation of a statute 56 As has already been noted in 

Chapter 2 paras 2.86 to 2.90, national courts may also suspend the effect of EU 

legislation by granting interim relief against such domestic measures which give 

effect to it within the Member State.57 

53 R y Secretary of State for Health and others, ex p Imperial Tobacco Ltd and others [2001] 1 WLR 127 

(HL). 
54 Case 107/76 Hoffman -La Roche y Centrafarm [1977] ECR 957 at para 6. 
ss See, eg, R y Secretary of State for Transport, ex p Factortame (No 1) [1990] 2 AC 85 and Case C- 213/89 

R y Secretary of State for Transport, ex p Factortame (No 2) [1990] ECR 2433. 
56 See R y Secretary of State for Transport, ex p Factortame (No 2) [1991] 1 AC 603. 
57 See Joined Cases C- 143/88 and C -92/89 Zuckerfabrik Suderdithmarschen y Hauptzollamt Itzehoe 

[1991] ECR I -415 and Case C- 465/93 Atlanta Fruchthandelsgesellschaft mbH and others [1995] ECR I -3761. 
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WHICH QUESTIONS MAY BE REFERRED? 

The review of a decision to refer a matter to the CJEU has already been examined 3.34 
in context of the English and Scottish systems (see paras 3.26 -3.29 above). The 
national court's exercise of its discretion to refer may also be reviewed by the 
CJEU, which has refused to answer a variety of questions sent to it by national 
judges. The list of questions to be referred to the CJEU is fixed by the national 
judge in consultation with the parties to the case. No uniform procedure is 
followed, but the courts will usually expect the parties to agree on the wording of 
questions for the CJEU which will then be edited and /or approved by the judge. 
The CJEU need not, however, answer all questions which are referred to it, and 
the chances of obtaining useful answers will be greatly enhanced by considera- 
tion of the following rules. 

Under Article 267 TFEU, the CJEU is empowered to rule upon issues relating to 3.35 
the interpretation of the EU Treaty and the TFEU. With the reforms instituted by 
the 2007 Lisbon Treaty, the previous restrictions on the Court of Justice's jurisdic- 
tion to interpret the provisions of the EU Treaty largely have been lifted, and the 
CJEU has now been granted a general jurisdiction to give preliminary rulings in 
the area of freedom, security and justice. This is because of the disappearance of 
the 'pillar structure' originally contained in the post Maastricht EU Treaty, and 
the repeal by the Lisbon Treaty of Articles 35 EU and 68 EC which imposed 
restrictions on its jurisdiction. Thus, in relation to police and judicial cooperation 
in criminal matters, the jurisdiction of the CJEU to give preliminary rulings has 
become obligatory and is no longer subject, as it was before Lisbon, to a 
declaration by each Member State recognising that jurisdiction and specifying the 
national courts that may request a preliminary ruling. Transitional provisions 
nevertheless provide that that full jurisdiction will not apply until five years after 
the entry into force of the Treaty of Lisbon's reforms. And as regards visas, 
asylum, immigration and other policies related to free movement of persons (in 
particular, judicial cooperation in civil matters, recognition and enforcement of 
judgments), the Lisbon reforms now allow any national court or tribunal -no 
longer just the higher courts -to request preliminary rulings. 
The CJEU also has jurisdiction to rule on measures taken on grounds of public 3.36 
policy in connection with cross -border controls, and it is no longer excluded 
altogether from considering the Treaty provisions on the Common Foreign and 
Security Policy. As already noted in chapter one, Article 275(2) TFEU limits the 
CJEU's jurisdiction in matters concerning the Common Foreign and Security 
Policy of the EU to reviewing the legality of 'restrictive measures' adopted by the 
Council in the context of the Union's Common Foreign and Security Policy 
against legal or natural persons (see Article 215 TFEU); and by virtue of 276 
TFEU, the CJEU's jurisdiction to rule on questions concerning the interpretation 
or validity of measures or decisions taken (or conventions adopted) under the 
Treaties' provisions on Police and Judicial Cooperation in Criminal Matters is 
excluded only in relation to issues concerning the validity or proportionality of 
operations carried out by the police or other law enforcement agencies of a 
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Member State, or concerning the exercise of Member States' responsibilities in 

relation to the maintenance of law and order or the safeguarding of their internal 
security. 

3.37 Article 267 TFEU also provides for the CJEU to rule upon the validity and 

interpretation of acts of the EU institutions as well as any offices, bodies or 

agencies of the Union. International treaties to which the EU has acceded on 

behalf of the Member States are treated as 'acts of the institutions', so the CJEU 

has jurisdiction to interpret, for example, Association Agreements with non- 

Member States, or the Agreement establishing or concerning the WTO. 

3.38 The CJEU will rule upon questions of interpretation only, and will not apply its 

interpretation to the facts of the particular case. Nevertheless, the line between 
interpretation and application is frequently more apparent than real. The CJEU 

naturally interprets the law in the light of the facts of the case, and its rulings can 

often leave little or no discretion to the national court. 

3.39 The CJEU will not interpret national law or rule upon its compatibility with EU 

law.58 The latter function is, in theory at least, reserved for direct enforcement 
actions, whereby the Commission brings Member States which it believes to be in 

breach of EU law before the CJEU under Article 258 IFEU. In the course of an 

Article 267 TFEU reference the CJEU will only interpret provisions of EU law, 

which the national court then applies to the national law at issue. The rule has 

been modified slightly in that the CJEU may offer an interpretation of a provision 
of national law which incorporates by reference terms of EU law and so applies 

them even in purely internal situations.59 In fact, the CJEU's professed self - 

restraint in ruling upon national law is often more apparent than real. It is 

reflected in the CJEU's practice of phrasing its judgments in terms of abstract, 

unnamed national provisions, rather than any reluctance actually to validate the 

compatibility of national law with EU law. Indeed, the majority of the cases dealt 

with by the CJEU under the Article 267 TFEU procedure are concerned with 

exactly this issue. 

3.40 The CJEU will not rule upon questions which it regards as unnecessary or 

irrelevant 60 although it will normally accept the national court's own opinion as 

to the relevance of a particular issue, the national court being best placed to assess 

what is necessary to enable it to give judgment.61 It is important, therefore, to 

ensure that the national court explains in its reference why it considers a reply to 

its questions necessary for the resolution of the dispute before it.62 On the other 

hand, the CJEU will consider provisions of EU law which have not been raised by 

58 Eg, Case C -98/94 Schmidt v Rijksdienst voor Pensioenen [1995] ECR I -2559. 
59 The principles are summarised in Case C- 130/95 Giloy v Hauptzollamt Frankfurt am Main [1997] 

ECR I -4291. See, however, Case C- 346/93 Kleinwort Benson v City of Glasgow District Council [1995] ECR 

I -615. 
60 Case C- 343/90 Lourenço Dias v Director da Alfdndega do Porto [1992] ECR I -4673. 
B1 Case C83/78 Pigs Marketing Board v Redmond [1978] ECR 2347. 
62 See Case C- 387/93 Criminal Proceedings against Banchera [1995] ECR I -4663. 
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the referring court but which seem necessary to enable it to give a useful 
decision.63 And the CJEU will reformulate questions when it suits.64 

The CJEU will not rule on questions where it feels that it has been provided with 3.41 
insufficient information about the factual and legal circumstances of the case.65 

This implies in particular that the facts of a case, and the questions of national law 
which it raises, should be settled before a reference is made.66 

The CJEU will rule only on those issues which arise out of a genuine dispute 3.42 
between the parties.67 In Foglia y Novello,68 the Court of Justice asserted its right to 
look into the circumstances surrounding references from national courts, and 
refused to answer the questions put to it on the grounds that the parties had 
jointly fabricated a dispute as a device for obtaining a preliminary ruling from the 
Court of Justice. There may be a genuine dispute, though, even where the parties 
are in agreement as to what the outcome of the case should be.69 

A related principle is that the CJEU will not give judgment on questions which it 3.43 
considers to be hypothetical. In Meilicke, for example, the Court of Justice 
considered that the claimant had brought proceedings in order to test certain of 
his academic theories regarding EC company law.70 A question will notbe 
considered to be hypothetical, however, merely because a reference has been 
made on the basis of assumed facts.71 The Court of Justice has also stated that it 
will refuse a request from a national court where the interpretation of EU law 
sought by that court has no relation to the actual facts of the action or its 
purpose.72 

PROCEDURE 

The procedure for references to the CJEU from a UK court may be found in the 3.44 
ordinary rules of procedure for that court. An order for reference should give a 
clear and succinct statement of the case giving rise to the request for the ruling of 
the CJEU, including the following information: 

- the particulars of the parties; - the history of the dispute between the parties; - the history of the proceedings; 

6s See, eg, Case 280/91 Finanzamt Kassel- Goethestraße v Viessmann [1993] ECR I -971. 
6a See, eg, Case C- 168/95 Arcaro [1996] ECR I -4705. 
65 Cases C- 320 - 322/90 Telemarsicabruzzo v Circostel [1993] ECR 1 -393. 
66 See Cases 36 & 71/80 Irish Creamery Milk Suppliers Association v Ireland [1981] ECR 735. 
67 For a re- statement of this principle, see, among others: Case C- 105/94 Celestini v Saar -Sektkellerei 

Faber [1997] ECR I -2971; and Case C- 318/00 Bacardi -Martini SAS and another v Newcastle United [2003] 
ECR 

Case 104/79 Foglia v Novello (No 1) [1980] ECR 745; Case 244/80 Foglia v Novella No 2) [1981] 
ECR 3045. 

6° Case C- 412/93 Leclerc- Siplec v TF1 Publicité [1995] ECR 1 -179. 
70 Case C -83/91 Meilicke v ADV /ORGA [1992] ECR I -4871. 
71 Case C- 127/92 Enderby v Frenchay Health Authority and another [1993] ECR I -5535. 
72 See Case C- 314/96 Djabali [1998] ECR I -1149. 
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- the relevant facts as agreed by the parties or found by the national referring 
court, or, failing such agreement or finding, the contentions of the parties on 

such facts; - the nature of the issues of law and fact between the parties; - the domestic law, so far as is relevant; and - the Treaty provisions, or other acts, instruments or rules of EU law concerned. 

3.45 The rules of the CJEU are set out in two main documents. The Protocol on the 

Statute of the Court of Justice (which forms Protocol No 3 to the Lisbon Treaty) 

sets out the basic structure, composition and organisation of the Court. The CJEU 

also has detailed Rules of Procedure. The CJEU authorities have also published 
'Notes for the Guidance of Counsel in written and oral proceedings before the 

Court of Justice of the European Union' and an 'Information Note on References 

by National Courts for Preliminary Rulings'. All relevant procedural documents 
are available on the Court's internet site at <www.curia.europa.eu >. Queries may 

be addressed to the Registry at the Court of Justice of the European Union. 

3.46 Once an Article 267 TFEU reference has reached the CJEU, it is translated into the 

other official EU languages, notified to the Member States and the EU institutions, 
and published in the 'C' series of the Official Journal. Following the service of the 

papers upon the parties who have participated in the domestic proceedings 
(including any interveners), they have two months to submit written observa- 

tions to the CJEU under Article 23 of the Statute of the Court. The brevity of the 

oral hearings before the CJEU means that the written stage of proceedings is 

extremely important, and observations should be set out in some detail. The 

Member States, the Commission, which participates in virtually all cases, and the 

Council, where the case concerns the validity or interpretation of one of its acts, 

may also submit observations. No other interested parties are permitted to submit 

their views. 

3.47 At the end of the written stage, one of the judges of the CJEU, designated the juge 

rapporteur, prepares a preliminary report on the case, which is now private to the 

CJEU. This report contains an assessment of the issues raised by the case as well 

as, occasionally, the judge's suggestions for any preliminary enquiries, with 

respect to witnesses or experts' reports, to be carried out. One of the CJEU's 

Advocates General is also allocated to the case, but the CJEU may, if it considers 

that the case raises no new point of law, proceed to determine the issue without 

the benefit of an Opinion from the Advocate General.73 

3.48 The oral procedure comprises, first, a Report for the Hearing prepared by the juge 

rapporteur, setting out the facts of the case and the respective contentions of the 

parties. Following this, a hearing before the CJEU may take place where oral 

observations, limited (save in exceptional cases) to 30 minutes for each party, are 

submitted. The party who would speak first in domestic proceedings (the 

claimant, appellant, etc) also speaks first before the CJEU, followed by the other 

party, or parties, in order. The Member States and EU institutions have the saine 

73 See Art 20(5) of the Statute of the Court of Justice of the European Union. 
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rights of intervention at the hearing as at the written stage of proceedings, and 
may choose to appear at the hearing despite not having submitted written 
observations. The UK Government, which is sometimes a party, but which in any 
event intervenes as a matter of course in cases referred from the UK courts, 
speaks last. 

After the hearing, a period of some months will generally follow before the 3.49 
CJEU's Advocate General delivers his Opinion on the case. The Advocate 
General's Opinion is often, but not always, followed by the CJEU in its own 
ruling, which will be handed down (again) usually some months later. The case 
will then have to be re -listed before the referring court in order for the CJEU's 
judgment to be given effect and any remaining points decided. 

Under pressure from jurisprudence from the European Court of Human Rights to 3.50 
the effect that it is a general principle implicit within Article 6 ECHR that the 
parties to the case - rather than some quasi-judicial or institutional figure such as 
the Advocate General- should be given the last word in their case,74 the Court,of 
Justice has claimed that it may re -open the oral procedure after the Advocate 
General has delivered his or her opinion.75 But it is not clear that in fact the Court 
of Justice has ever exercised its powers, in response to a request from a party, to 
re -open the oral procedure after the Advocate General has delivered an Opinion, 
even where it is stated that the Advocate General misunderstood or misrepre- 
sented the relevant facts.76 

A major feature of the reference procedure is the length of time which is required 3.51 
between the making of the reference and the decision of the case by the national 
court or tribunal. The process usually takes between 18 months to two years, but 
is sometimes longer. As a consequence, the pleading of EU law issues which then 
have to be sent to Luxembourg for resolution is an increasingly important tactical 
ploy. 

The costs of the preliminary reference procedure are incidental to the national 3.52 
proceedings and the CJEU will reserve the matter to the national court to decide. 
Where legal aid has been granted in a criminal case, it will extend automatically 
to cover the costs of the reference; in civil cases, special authorisation is needed. 
The CJEU may itself grant legal aid in special circumstances to a party who is 
wholly or in part unable to meet the costs of the proceedings.77 

7A Vermeulen y Belgium (2001) 31 EHRR 15. See also: Machado y Portugal (1997) 23 EHRR 79; Van 
Orshoven y Belgium (1998) 26 EHRR 55; JJ y Netherlands (1999) 28 EHRR 168; KDB y Netherlands, 27 
March 1998, (1998) Reports of Judgments and Decisions 621; Voisine y France (2001) 33 EHRR 23. 

75 See, eg, Case C -89/08 P Commission y Ireland, [2009] ECR I -11245 at paras 57 -58. 
7e See, eg, Case C- 210/06 Cartesio [2008] ECR I -9641 at paras 41 -53, where the unsuccessful 

application to re -open the oral procedure was made by an intervening Member State, Ireland, rather 
than the direct parties to the preliminary reference from the Hungarian court. For an example of the 
CJEU's refusal to re -open the oral procedure on the application on one of the parties before it, see Case 
C- 456/06 Peek & Cloppenburg KG y Cassina SpA [2008] ECR I -2731 at paras 23 -27. 

77 Art 76 of the Rules of Procedure of the Court of Justice. 
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Direct Actions Before the CJEU 

INTRODUCTION 

4.01 Under the Treaty on the Functioning of the European Union (TFEU), the jurisdic- 

tion of the CJEU is defined in terms of specific forms of action. The action which 

accounts for the vast majority of cases, the Article 267 TFEU preliminary reference 

from national courts, has been dealt with in chapter three. This chapter outlines 

the various forms of so -called direct actions, which do not originate in proceed- 

ings in the domestic courts but which are commenced directly before the CJEU (if 

brought by private individuals, before the General Court). 

DIRECT ACTIONS BEFORE THE GENERAL COURT 

4.02 The Court of First Instance of the European Communities was set up in the late 

1980s to assist the European Court of Justice in its work. The 2007 Lisbon Treaty 

renamed the Court of First Instance and expanded its jurisdiction to create 'the 

General Court of the European Union'. 

4.03 By virtue of Article 256 TFEU, the General Court has first- instance jurisdiction 

over direct actions brought by individuals who seek: 

a) to challenge the validity of legislative acts and other acts intended to produce 

legal effects vis -à -vis third parties (Article 263 TFEU); 
b) to review the lawfulness of failures to act on the part of the institutions of the 

Union (Article 265 TFEU); 
c) payment of compensation for damage caused by the Union institutions or 

their staff (Article 268 TFEU); 
d) a ruling, pursuant to an arbitration clause contained therein, on a legal issue 

arising out of any contract concluded by or on behalf of the Union (Article 

272 TFEU). 

4.04 Decisions given by the General Court under all and any of the above -noted 

provisions may be subject to a right of appeal to the Court of Justice on points of 

law only, under the conditions and within the limits laid down by the Statute. 

COMMISSION ENFORCEMENT ACTIONS 

4.05 One of the primary functions of the Commission is to monitor and enforce the 

compliance of Member States with the obligations imposed upon them by EU 
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law. Much of this task is performed unobtrusively, in behind -the- scenes negotia- 
tions with national administrations. But where this proves insufficient, the TFEU 
provides the Commission with the option of seeking a legal remedy before the 
CJEU. 

Article 258 TFEU (formerly Article 226 EC and, before that, Article 169 of the EC 4.06 
Treaty) requires the Commission to deliver á reasoned opinion to a Member State 
which, it believes, has failed to fulfil a Treaty obligation, having first given the 
Member State concerned the opportunity to submit its own views.1 The vast 
majority of disputes are settled at or before this stage, but if the State concerned 
does not comply with the terms of the reasoned opinion, the Commission may 
bring the matter before the Court of Justice? 

The United Kingdom has, perhaps, had a better record than some Member States 4.07 
in fulfilling its EU law obligations, but has nevertheless been held liable by the 
Court of Justice under Article 258 TFEU on a significant number of occasions. In 
one such action, the Court held that the UK had failed to comply with Directive 
80/778/EEC on drinking water quality by accepting, in the Water Industry Act 
1981, vague undertakings from water companies who had failed to deliver water 
of adequate quality.3 At the time of writing there was the possibility of an Article 
258 TFEU action being taken against the UK in respect of its implementation of 
anti- discrimination Directive 2000 /78 /EC. In a reasoned opinion issued to the 
UK Government towards the end of 2009 the European Commission formally 
advised the UK that it considered that the UK's national implementation of the 
provisions allowing for the possibility of lawful discrimination on the basis of 
sexual orientation in the (religious) workplace on religious grounds contravened 
the protections against discrimination conferred by the Employment Equality 
Directive .4 Separately on 6 April 2011 the Commission announced that, on the 
recommendation of Environment Commissioner Janez Potocnik, it was taking the 
UK to the CJEU over the high cost of challenges of decisions on the environment, 
contrary to the principles of the Aarhus Convention on access to environmental 
law as these have been incorporated into EU law.5 

The CJEU has held that where national legislation is altered during the pre -litigation procedure, 
the subsequent action brought by the Commission may relate to provisions of national law which are 
not the same as those referred to in the reasoned opinion: see, eg, Case C- 203/03 Commission y Austria 
[2005] ECR I -935, para 29. Similarly there need be no direct correspondence with the complaints set 
out in a reasoned opinion where national legislation is altered after the action has been brought and 
the complaint maintained by the Commission as regards the altered legislation: Case C- 456/03 
Commission v Italy [2005] ECR I -5335, para 40. 

2 Once an action has been brought before the CJEU, the Commission may request interim 
measures, usually in the form of an injunction to suspend the operation of the national law at issue. 
See, eg, Case 246/89R Commission v United Kingdom [1989] ECR 3125. 

3 Case C- 340/96 Commission v United Kingdom [1999] ECR I -2023. 
See European Commission, Reasoned Opinion 226/EC to the UK Government re Infringement No 

2006/2450. 
3 See Commission's Press Release Environment: Commission takes UK to court over excessive 

cost of challenging decisions (Brussels, 11 April 2011) available on -line at http: / /europa.eu /rapid/ 
pressReleasesAction.do ?reference =IP/ 11 /439 &format =HTML &aged =0 &language= EN &guiLanguage 
-en. And see the discussion of Aarhus Convention and EU law in ch 13 below at paras 13.56 et seq. 
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4.08 Once a dispute has reached the judicial stage, past experience suggests that it is 

extremely difficult for a Member State to justify its failure to comply with the 

demands of EU law. Various imaginative excuses have been pleaded and sum- 

marily rejected by the CJEU. A more fruitful line of defence is often to seek to 

persuade the CJEU that the Commission's view of what it has done, or of the 

demands of EU law, is mistaken. 

4.09 The Article 258 TFEU (formerly Article 226 EC) action was, in the past, rather a 

weak remedy against violations of EU law by the Member States, in that it 

entailed a long and cumbersome legal process which was frequently held up or 

abandoned altogether for political reasons and ultimately empowered the Court 

of Justice only to make a declaration that the Member State was in breach of EU 

law. The shortcomings of Article 258 TFEU were underlined by the fact that the 

Court of Justice's declarations were simply ignored and not acted upon by the 

offending Member State. 

4.10 Sanctions have now been added to this procedure by the post- Lisbon amend- 
ments to the Article 258 TFEU procedure (which are now set out in Article 260(3) 

TFEU), which allow for the possibility of Commission asking the CJEU also to 

impose a fine on the Member State concerned up to a maximum amount specified 

by the Commission in its application.6 Article 260(2) TFEU also allows the 

Commission to raise proceedings against a Member State before the CJEU by way 

of a separate action, asking it to impose monetary penalties on a Member State 

that does not comply with the CJEU's judgment against the Member State in 

question in previous Article 258 TFEU proceedings.' 

4.11 That these powers have been relatively rarely used could indicate either that the 

CJEU's declarations of a failure by a Member State to comply with a Treaty 

obligation breach are now routinely acted upon by the Member State and /or that 

the Commission is unwilling to pay the political cost of constantly bringing such 

enforcement proceedings against egregiously non -compliant States .8 

6 See Commission Communication, Implementation of Article 260(3) TFEU SEC(2010) 1371 final 

(Brussels, 11 December 2010) at paras 17 -19: '[T]he Commission considers that the Article 260(3) TFEU 

instrument should be used as a matter of principle in all cases of failure to fulfil an obligation covered 

by this provision, which concerns the transposition of directives adopted under a legislative proce- 

dure. The importance of ensuring transposition by Member States within the deadlines laid down 

applies equally to all legislative directives, there being in principle no reason to distinguish between 

them. The Commission nevertheless recognises that there might be special cases in which it would not 

deem it appropriate to seek penalties under Article 260(3) TFEU. ... Article 260(3) TFEU cannot be 

used when non - legislative directives are not transposed. The Commission will therefore have to 

continue referring matters to the Court first by virtue of a procedure under Article 258 TFEU and, in 

the event of failure to comply with a judgment, then by a second referral to the Court pursuant to 

Article 260(2) TFEU. ... It must be pointed out that the failure covered by Article 260(3) TFEU concerns 

both the total failure to notify any measures to transpose a directive and cases in which there is only 

partial notification of transposition measures.' 
' See Case C- 177/04 Commission y France [2006] ECR 1 -2461 where the Grand Chamber of the 

Court of Justice imposed a financial penalty against the Member State having reached a view as to the 

seriousness of the breach of EU law (on a scale of 1 -20). 
8 See also Case C- 387/97 Commission v Greece [2000] ECR I -5047 regarding non -implementation 

of obligations under Waste Directives 75/442/EEC and 78/319/EEC for an example of a financial 

penalty being imposed upon a Member State for its failure timeously to comply with an earlier 

declaration by the CJEU. 
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Although the Article 258 TFEU proceedings before the CJEU involve directly only 4.12 
the Commission and the Member States, they may yet have an importance for 
individuals. Making a complaint to the Commission is the cheapest and easiest- 
although certainly not the most reliable -means of attacking the actions of 
Member States' Governments on the basis of EU law.9 The Commission, which in 
fact relies to a considerable extent on assistance from the public in detecting 
breaches of EU law, may then exercise its discretion to investigate the matter, 
negotiate with the Government and ultimately bring an Article 258 TFEU action. 
In the event of an action being brought, individual complainants may also 
prompt the Commission to request temporary suspension of the national meas- 
ures. Nevertheless, the Commission cannot be forced to investigate a matter or to 
institute infringement proceedings,'° and whilst it may often be profitable, in 
challenging national measures, to obtain the support of the Commission, other 
avenues of challenge should always be considered.'1 In any event, the Commis- 
sion's failure to initiate infringement proceedings does not in any way foreclose 
or predetermine a finding by a court that there has in fact been an actionable 
infringement of EU law. As the Court of Justice has stated: 

The Commission may not by adopting an attitude in the course of that [Article 258 
1NEU] procedure release a Member State from its obligations or impair rights which 
individuals derive from the Treaty.12 

9 See Commission Communication to the European Parliament and the European Ombudsman 
on Relations with the complainant in respect of infringements of community law, COM /2002 /0141 final 
[2002] OJ C244/5: '[I]n its reply to criticisms from the European Ombudsman when the complaint by 
PS Emfietzoglou against the Macedonian Metro Joint Venture (995/98/0V) was shelved, the Commis- 
sion undertook to publish a consolidated version of the internal procedural rules applicable to its 
relations with the complainant in the context of infringement proceedings. The Commission sets out 
in the Annex to this Communication the administrative measures for the benefit of the complainant 
with which it undertakes to comply when handling his /her complaint and assessing the infringement 
in question.' 

10 See Case 247/87 Star Fruit v Commission [1989] ECR 291 and Case T -47/96 SDDDA v Commission 
[1996] ECR II -1559 at para 42: 'The Commission is not bound to initiate an infringement procedure 
against a Member State; on the contrary it has a discretionary power of assessment, which rules out 
arty right of the individual to require it to adopt a particular position.' 

11 See Case C- 141/02 P Commission v T- Mobile Austria GmbH, formerly max -mobil Telekommunikation 
Service GmbH [2005] ECR I -1283 at paras 70 and 72: '... The fact that max.mobil has a direct and 
individual interest in annulment of the Commission's decision to refuse to act on its complaint is not 
such as to confer on it a right to challenge that decision. The letter by which the Commission informed 
max.mobil that it was not intending to bring proceedings against the Republic of Austria cannot be 
regarded as producing binding legal effects, with the result that it is not a challengeable measure that 
is capable of being the subject of an action for annulment. ... No general principle of Community law 
requires that an undertaking be recognised as having standing before the Community judicature to 
challenge a refusal by the Commission to bring proceedings against a Member State on the basis of 
Article 90(3) EC [now Article 106(3) TFEU, which provides that "the Commission shall ensure the 
application of the provisions of this Article and shall, where necessary, address appropriate directives 
or decisions to Member States "].' 

u Joined Cases 142 -3/80 Amministrazione delle Finanze dello Stato v Essevi and Slengo [1981] ECR 
1413 at para 18. See also Case 39/72 Commission v Italy [1973] ECR 101 at para 24: 'In permitting 
Member States to profit from the advantages of the Community, the Treaty imposes upon them also 
the obligation to respect its rules. For a State unilaterally to break, according to its own conception of 
national interest, the equilibrium between advantages and obligations flowing from its adherence to 
the Community brings into question the equality of Member States before Community law and 
creates discrimination at the expense of their nationals, and above all of the nationals of the State 
which places itself outside the Community rules.' 
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4.13 The TFEU also provides for an enforcement action to be brought by one Member 
State against another. Article 259 TFEU (formerly Article 227 EC and before that 
Article 170 of the EC Treaty) has, however, rarely been used. It is much more 

common for Member States to seek to persuade the Commission to take action, 

and then intervene on the side of the Commission in Article 258 TFEU proceed - 
ings.13 

ACTION FOR ANNULMENT OF EU MEASURES 

4.14 Article 263 TFEU (formerly Article 230 EC and before that Article 173 of the EC 

Treaty) provides: 

The Court of Justice of the European Union shall review the legality of legislative acts, of 

acts of the Council, of the Commission and of the European Central Bank, other than 

recommendations and opinions, and of acts of the European Parliament and of the 

European Council intended to produce legal effects vis -à -vis third parties. It shall also 

review the legality of acts of bodies, offices or agencies of the Union intended to produce 

legal effects vis -à -vis third parties. 

It shall for this purpose have jurisdiction in actions brought by a Member State, the 

European Parliament, the Council or the Commission on grounds of lack of competence, 
infringement of an essential procedural requirement, infringement of the Treaties or of 

any rule of law relating to their application, or misuse of powers. 

The Court shall have jurisdiction under the same conditions in actions brought by the 

Court of Auditors, by the European Central Bank and by the Committee of the Regions 

for the purpose of protecting their prerogatives. 

Any natural or legal person may, under the conditions laid down in the first and second 

paragraphs, institute proceedings against an act addressed to that person or which is of 

direct and individual concern to them, and against a regulatory act which is of direct 

concern to them and does not entail implementing measures. 

Acts setting up bodies, offices and agencies of the Union may lay down specific 

conditions and arrangements concerning actions brought by natural or legal persons 

against acts of these bodies, offices or agencies intended to produce legal effects in 

relation to them. 

The proceedings provided for in this Article shall be instituted within two months of the 

publication . of the measure, or of its notification to the plaintiff, or, in the absence 

thereof, of the day on which it came to the knowledge of the latter, as the case may be 

4.15 Where the grievance of the individual is with a measure adopted by one of the 

EU institutions, the most direct recourse is to bring an action before the General 

Court for its annulment, under Article 263 TFEU. Aside from infra- institutional 
employment disputes, the action is probably used most frequently to challenge 

Commission decisions in competition law matters. 

13 See, eg, Case C -1/00 Commission y France [2001] ECR I -9989, the challenge to the unilateral ban 

on importation into France of British beef on claimed public health grounds, against the background 
of the development of BSE in British cattle. 
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On annulment, the measure will be deprived of all legal effect (see Article 264 4.16 
TFEU), although the CJEU's powers are flexible as regards the possibility of 
suspending or otherwise modifying the temporal effects of such a finding of 
illegality.14 The CJEU is not entitled, when exercising judicial review of legality, to 
issue directions to the other EU institutions or to assume the role assigned to 
them.15 When the CJEU annuls an act of an EU institution, that EU institution is 
required, under Article 266 TFEU, to take the measures necessary to comply with 
the CJEU's judgment.16 Further, as the General Court has observed: 

49. ... [W]hen the Court of Justice rules in proceedings under Article 234 EC [now 
Article 267 114EU1 that an act adopted by the Community legislature is invalid, its 
decision has the legal effect of requiring the competent Community institutions to 
adopt the measures necessary to remedy that illegality (Joined Cases 117/76 and 
16/77 Ruckdeschel and Stroh v Hauptzollamt Hamburg -St Annen [1977] ECR 1753, 
paragraph 13, and Case 300/86 Van Landschoot y Mera [1988] ECR 3443, paragraph 
22). 

In those circumstances, they are to take the measures that are required in order to 
comply with the judgment containing the ruling in the same way as they are, under 
Article 233 EC [now Article 266 TFEU], in the case of a judgment annulling a measure or 
declaring that the failure of a Community institution to act is unlawful. It is clear from 
the abovementioned case -law that, when a Community measure is held to be invalid by 
a preliminary ruling, the obligation laid down by Article 233 EC [now Article 266 TFEU] 
applies by analogy. 

50. Furthermore, when the Commission has the necessary powers to take measures 
remedying the illegality found by the Court of Justice in a preliminary ruling, its 
obligation so to act clearly also falls within its general obligation of supervision 
imposed by Article 211 EC [now Article 17 TEU] (Case 804/79 Commission v United 
Kingdom [1981] ECR 1045, paragraph 30).17 

The two -month time -limit stipulated in the sixth paragraph of Article 263 TFEU is 4.17 
strictly enforced by the CJEU. And where a party would have standing under 
Articles 263 or 265 TFEU in respect of a failure to act on the part of an EU 
institution, that party will be expected to pursue that remedy before the CJEU 
within the prescribed two -month time -limit and will not be permitted to chal- 
lenge the relevant measure at a later stage through the domestic courts.18 

There is no express power to extend time (although in a small number of cases, 4.18 
reasonable failure to comply has been excused), and the CJEU is resolute in its 

14 See, eg, Case C- 295/90 Parliament v Council: Re Students' Right of Residence [1992] ECR I -4193, 
where a directive was declared void only from the point at which another measure could be enacted to 
replace it. See also Case C- 333/07 Société Régie Networks v Direction de Contrôle Fiscal Rhône -Alpes 
Bourgogne [2008] ECR I- 10807. 

15 Case T- 111/07 Agrofert Holding as and others v Commission, 7 July, [2010] ECR II-nyr at para 40. 
16 Case C -41/00 P Interporc v Commission [2003] ECR I -2125, para 28. 
17 Case T- 220/97 H & R Ecroyd Holdings Ltd v Commission [1999] ECR II -1677. 
18 Case C- 188/92 TWD Textilwerke Deggendorf v Germany [1994] ECR I -833; cf Case C- 241/95 R v 

Intervention Board for Agricultural Produce, ex p Accrington Beef Company [1996] ECR I -6699. 
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insistence that the limitation period is not avoided through the device of challeng- 
ing a confirmatory measure or a refusal to revoke the measure actually com- 

plained of.19 Otherwise, a successful action under Article 263 TFEU requires three 

elements: 

a) an act of an EU institution which is susceptible to judicial review; 
b) the individual challenger's standing to challenge that act; and 
c) a substantive ground on which to base and obtain the remedy of annulment 

of the act (which need not have been pleaded or relied upon in the course of 

the prior administrative proceedings resulting in the now disputed act20). 

Measures Which May be Challenged 

4.19 The Court of Justice has long interpreted its jurisdiction (now set out in Article 

263'1'r'EU) broadly, to include 'all measures adopted by the institutions, whatever 
their nature or form, which are intended to have legal effects' 21 But recommen- 
dations and opinions, which do not have binding force are not reviewable under 

Article 263 TFEU, and a decision by the Commission to commence court proceed- 

ings outside the EU, cannot be challenged by those being sued under Article 263 

IFEU because the decision of the foreign court will not have any binding legal 

effect within the EU legal order.22 The need to cite an act which is reviewable is a 

significant obstacle to challenging the Commission, particularly in competition 
law matters. In a large number of cases, the Commission will not take a formal 

decision but will proceed informally, by way of administrative letters, which, 

depending on the context, may produce formal legal effects and so will not be 

susceptible to review. For example, where a complaint is made to the Commission 
and the Commission does not wish to proceed to a formal investigation, the 

complainant may not challenge the Commission's first, preliminary opinion on 

the complaint.23 The complainant may, however, insist upon a final, definitive 

opinion, which will be susceptible to challenge under Article 263 TFEU.24 Com- 

fort letters, whereby the Commission indicates that it does not intend to take 

action against a restrictive practice but does not issue a formal exemption, are also 

not reviewable25 

19 Case C- 480/93P Zunis Holding y Commission [1996] ECR I -1; Case T- 514/93 Cobrecaf and others v 

Commission [1995] ECR II -621. 
20 See Case C- 407/08 P Knauf Gips KG y Commission, 1 July, [2010] ECR I -nyr at paras 89 -90: 

[T]here is no requirement under the law of the European Union that the addressee of the statement 

of objections must challenge its various matters of fact or law during the administrative procedure, if 

it is not to be barred from doing so later at the stage of judicial proceedings. ... Although an 

undertaking's express or implicit acknowledgement of matters of fact or of law during the adminis- 

trative procedure before the Commission may constitute additional evidence when determining 
whether an action is well founded, it cannot restrict the actual exercise of a natural or legal person s 

right to bring proceedings before the General Court under the fourth paragraph of Article 263 TFEU.' 
21 Case 22/70 Commission y Council: Re European Road Transport Agreement [1971] ECR 263. 
22 See Case C- 131/03 P RI Reynolds Tobacco Holdings, Inc y Commission [2006] ECR I -7795. 
23 Case T -64/89 Automec y Commission (No 1) [1990] ECR II-367. 
24 Case T -24/90 Automec y Commission (No 2) [1992] ECR II-2223. 
23 Cases 253/78 & 1 -3/79 Procureur de la République y Giry and Guerlain [1980] ECR 2327. 
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Tillack v Commission concerned the Brussels correspondent for the German 
magazine Stern, who had written articles on alleged irregularities in the EU's 
anti-fraud office OLAF, based on internal documents from the organisation. 
OLAF then publicly alleged that it was possible that someone within OLAF's 
offices had been bribed to leak the documents. This allegation was denied by both 
the individual journalist and Stern magazine, and both parties complained to the 
European Ombudsman (who ultimately concluded that the allegations of bribery 
were based on nothing more than gossip and rumour, and that the anti-fraud 
office had made false and misleading statements in its submissions to the 
Ombudsman). Having failed to uncover the source of the leak within its own 
offices, OLAF then referred the matter to the Belgian police and prosecution 
authorities, complaining that the journalist was involved in criminal offences of 
breach of professional secrecy and bribery. The Belgian authorities then raided 
and searched the journalist's home and office, detained the journalist for several 
hours, and seized some 16 boxes of documents, two archive boxes, two comput- 
ers and four mobile phones. No charges ever resulted from this raid and 
investigation. The journalist sought annulment of the decision by OLAF to 
complain to the Belgian authorities, as well as damages in compensation for 
non -material injury suffered by the applicant as a result of the forwarding of that 
information and of the publication of press releases by OLAF. His action before 
the CJEU were dismissed as manifestly ill -founded in that there the decision by 
OLAF to refer the issue to the Belgian authorities was not of itself a legal act 
which altered the applicant's position, and there was said to be no causal link 
between the OLAF act complained of and the damage suffered by the applicant.26 
In the event the applicant took the matter before the European Court of Human 
Rights, which found that the actions of the Belgian authorities were an unjustified 
breach of his right to free expression under Article 10 ECHR (which included a 
right to protect sources) and awarded him 10,000 in recognition of the moral 
damage sustained by him as a result of the Belgian authorities' actions in 
response to the OLAF complaint 27 

4.20 

Standing to Challenge 

The Member States, the European Parliament, the Council and the Commission 4.21 
are known as 'privileged applicants', and under the terms of Article 263(2) TFEU 
they automatically have standing to challenge reviewable acts, regardless of 
whether they can demonstrate an interest in so doing. The European Central 
Bank, the Court of Auditors and the Committee of the Regions are 'semi - 
privileged applicants', and under Article 263(3) TFEU they are entitled to bring 
actions for the purpose of protecting their own respective prerogatives. Private 

26 See Case T- 193/04 R Tillack v Commission [2004] ECR II -3575 (on appeal Case C- 521/04 P(R) 
Tillack v Commission [2005] ECR I- 3103), refusing interim protective measures on grounds that action 
Was not prima facie admissible; and Case T- 193/04 Tillack y Commission [2006] ECR II -3995 for the final 
decision on inadmissibility. 

2' See Tillack v Belgium [2007] ECHR 20477/05 (Second Section, 7 November 2007). 
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individuals, however, are non - privileged and must first fulfil criteria of locus 

standi set out in fourth paragraph of Article 263 TFEU, which provides that 

any natural or legal person may ... institute proceedings against [i] an act addressed to 

that person or [ii] which is of direct and individual concern to them, and [iii] against a 

regulatory act which is of direct concern to them and does not entail implementing 
measures. 

Legislative acts of general application 

4.22 In practice, to date, most reviewable EU acts have been challenged under Article 

263 TFEU only by Member States and EU institutions. This is because the 

previous requirement which had to be satisfied in a direct action to give standing 
to individuals seeking to attack legislative acts of general application under the 

pre -Lisbon Article 230 EC (which allowed any natural or legal person to 'institute 
proceedings against [i] a decision addressed to that person or [ii] against a 

decision which, although in the form of a regulation or decision addressed to 

another person, is of direct and individual concern to the former') was very 

narrowly construed by the Court of Justice. The Court of Justice ruled that 

legislative acts of general application were not normally directly challengeable 
before the CJEUs by individuals because they are, by definition, general measures 
which do not therefore directly and specifically concern any individual or group 

of individuals 28 However, the Court of Justice did allow that a measure might be 

open to attack where it did not have truly general legislative effect, and where 

instead its object or content was sufficiently individuated as to be analogous to 

that of a decision. In short, the Court of Justice could be persuaded to look behind 

the form in which a measure has been adopted. In Roquette Frères y Council, for 

example, the regulation affected a group of isoglucose producers who had 

previously been awarded quotas, and included an annex listing the affected 

producers by name and detailing how their quotas would be affected 29 The 

regulation appeared to be a bundle of individual decisions and was therefore 

open to challenge. All this is consistent with the wording of the fourth paragraph 
of Article 263 TFEU, which permits challenges by natural and legal persons 

'against a regulatory act which is of direct concern to them'. 

4.23 The legal analysis adopted by the CJEU made it extremely difficult to show that a 

particular measure was not legislative in its effect. The Court of Justice held, for 

example, that the legislative nature of an EU measure was not called in question 

by the fact that it was possible to determine more or less exactly the number, or 

even the identity, of the persons to whom it applied at any given time, as long as 

it was established that it applied to them by virtue of their objective legal or 

factual situation; neither would a specific temporal or territorial limitation 

zs See in this regard Case C -50/00 P Union de Pequenos Agricultores y Council of the European Union 

[2002] ECR I -6677. 
29 Case 138/79 Roquette Frères y Council [1980] ECR 3333. 
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affecting a strictly limited group call into question, for the CJEU, the legislative 
nature of the measure as a whole.30 

But the Court of Justice has also, in its case law, departed from the original Article 4.24 
230 EC requirement to show that a particular measure in the form of a general 
regulation is, in substance, an individuated decision, and has permitted chal- 
lenges to such measures which are legislative in form, provided always that the 
applicant can satisfy the overriding test of ' direct and individual concern'. In 
Codorníu, for example, the applicant, a Spanish manufacturer of crémant sparkling 
wine, challenged a regulation which reserved the use of that term to manufactur- 
ers in France and Luxembourg. The regulation was legislative in form in that it 
applied to all manufacturers of crémant throughout the EU, but the Court held 
that this did not prevent challenge under Article 230 EC (now Article 263 TFEU) 
by a manufacturer such as the applicant who could show 'individual concern'31 

Directly and individually concerned 

Under the CJEU's Article 263 TFEU case law, an individual or a private party has 4.25 
standing to challenge a decision of a EU institution which is addressed to him and 
the legal effects of which are binding on, and capable of affecting the interests of, 
the applicant by having a significant effect on his legal position.32 This is 
frequently the scenario in competition law proceedings -the Commission has 
issued a decision fining a company and the company then challenges that 
decision before the General Court. The particular form in which the contested 
measure was adopted is, in principle, immaterial as regards the analysis of its 
legal effects, which must be examined in the first place by reference to the 
substance of the measure.33 Problems of standing may arise under Article 263 
TFEU when an individual seeks to challenge a decision which is addressed to 
someone else. In these instances the individual must establish that he is nonethe- 
less 'directly and individually' concerned by the measure which he wishes to 
challenge. 

Direct concern 

'Direct concern' is essentially a matter of causation and will be satisfied where it 4.26 
is certain that a measure -even though not addressed to the applicant -will 
directly affect the applicant's legal or factual situation in a particular way.34 The 
key factor is that the measure under challenge leaves no measure of discretion to 

3° Case C- 298/89 Government of Gibraltar v Council [1993] ECR I -3605. 
31 Case C- 309/89 Codorníu v Council [1994] ECR I -1853. See also Case C- 358/89 Extramet Industrie v 

Council [1991] ECR I -2501. Codorníu was distinguished in Case C- 10/95P Asocarne v Council [1995] ECR 
1.4149. 

3° Case 60/81 IBM v Commission [1981] ECR 2639, para 9; and Joined Cases T- 10/92 -T -12/92 & 
T -15/92 Cimenteries CBR and Others v Commission [1992] ECR II -2667, para 28. 

33 Orders in Case T- 175/96 Berthu v Commission [1997] ECR II -811, para 19; and Case T -84/97 
BEUC v Commission [1998] ECR II -795, para 48. 34 

See Case C -15/06 P Regione Siciliana v Commission [2007] ECR I -2591. 
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its addressees who are entrusted with the task of implementing it. In principle, 
implementation must be purely automatic and result from EU rules without the 

application of other intermediate rules.35 An early example is Alcan, in which the 

applicants challenged a decision of the Commission rejecting a request of the 

Belgian Government for an aluminium import quota. Had the quota been 

granted, however, the Belgian authorities would have had discretion as to 

whether or not they used it, and the applicants were therefore not directly 

concerned.36 Direct concern will also be held to exist where the possibility for 

addressees of the measure in question not to give effect to it is purely theoretical 
and their intention to act in conformity with it is not in doubt 37 

Individual concern 

4.27 In relation to EU regulatory acts which do 'not entail implementing measures', 
Article 263 TFEU has now removed the previous Treaty requirement of 'indi- 

vidual concern', allowing individuals in principle to bring CJEU challenges 
against such EU regulatory acts, provided only that they are shown to be of 

'direct concern' to them. Whether this change in the requirements of individual 
standing will be reflected in the jurisprudence of CJEU remains to be seen.38 In 

one case the President of the General Court observed that the question as to 

whether any liberalisation of the rules on standing brought about by the Lisbon 

Treaty reforms had retrospective effect, in the sense of being applicable to EU 

regulatory acts which had been adopted before the Lisbon Treaty itself came into 

force, remained to be resolved by the CJEU 39 

4.28 In any event, the requirement for 'individual concern' remains even under Article 

263 TFEU in respect of the possibility of individual's challenging non -regulatory 
EU acts or, indeed, EU regulatory acts which do entail implementing measures, 
such as directives. Directives may be challenged by privileged and semi - 

privileged applicants. The fourth paragraph of Article 263 TFEU does not make 

express provision for the possibility of challenges to directives by natural and 

legal persons. The Court of Justice had previously been invited to ignore the 

35 See, eg, Case C- 386/96P Société Louis Dreyfus y Commission [1998] ECR I -2309. 
36 Case 69/69 Alcan y Commission [1970] ECR 385. 
37 Eg Case 62/70 Bock y Commission [1971] ECR 897; and Case 11/82 Piraiki -Patraiki and Others D 

Commission [1985] ECR 207. 
38 The non -admissibility decision of the General Court in Case T -16/04 Arcelor SA v European 

Parliament and Council, 2 March, [2010] ECR II-nyr, rejecting the standing of the applicant to challenge 
the validity of the EU scheme for greenhouse gas emission trading contained in Directive 2003/87/ 
EC, would not seem to point to any great readiness on the part of the CJEU radically to liberalise its 

approach on the standing of natural or legal persons to challenge EU measures. 
39 Case T -18/10 R, Inuit Tapiriit Kanatami and others y European Parliament and Council, 30 April, 

[2010] ECR II-nyr at para 43: 'First, although neither the applicants nor the defendant institutions have 

raised the issue, the President observes, of his own motion, that the present case raises the question as 

to which provision must form the basis for the assessment of the admissibility of the main action. 

Regulation No 1007/2009 was adopted before the entry into force of the Treaty of Lisbon on 

1 December 2009, whereas the action was brought after that date. Therefore, it is not inconceivable, 
even though all of the parties appear to take the view that the only relevant provision is Article 

263 TFEU, that the examination of admissibility in the present case may still have to be carried out on 

the basis of Article 230 EC.' 
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wording of (then) Article 230 EC in this respect but was able to avoid deciding the 
point 40 In Gibraltar y Council, however, the Court of Justice was prepared to 
entertain the argument that a single, limited provision of a directive could be, in 
substance, a decision and challenged by a non -privileged applicant 41 The claim 
was held inadmissible, however, on the grounds that the single provision was of 
the same general nature as the rest of the directive. In all cases where private 
individuals seek to challenge legal measures which amount to legislative provi- 
sions of general application, the tests of direct and individual concern must be 
satisfied. 

There are some common situations where individual concern is deemed to be 4.29 
established. Complainants to the Commission in the areas of restrictive practices 
and anti- dumping are entitled, pursuant to legislation, to participate in the 
procedure before the Commission, provided that they have a 'legitimate interest' 
in the matter. Those procedural rights are generally sufficient in themselves to 
give rise to individual concern on the part of complainants for the purposes of 
challenging under Article 263 TFEU any measures issued as a result of their 
complaint.42 It has also been held that the mere availability of the right to 
complain is sufficient to give individual concern, even if no complaint was 
actually made 43 A similar principle applies where a party has complained to the 
Commission about State aid to a competitor,44 and indeed where a party is the 
intended recipient of State aid.45 

Outside the special rules applicable to complainants, the requirement of indi- 4.30 
vidual concern has to date been interpreted very strictly by the Court of Justice. It 
is satisfied where the measure in question affects the legal interests of the 
applicant because of a factual situation which differentiates him from all other 
persons and distinguishes him individually in the same way as a person to whom 
a measure is explicitly addressed.46 This has meant, in practice, that the applicant 
must belong to a closed category of people,47 which is generally the case only 
where the measure has retroactive effects. In International Fruit Company, for 
example, the measure related to applications for import licences which had been 
made during the previous week. It applied, then, to a category of importers 

90 Asocarne v Council [1995] ECR I -4149. 
41 Case C- 298/89 Government of Gibraltar v Council [1993] ECR I -3605. 

See, eg, Case 26/76 Metro v Commission [1977] ECR 1875 (restrictive practices); Case 284/82 
Timex v Commission [1985] ECR 849 (anti- dumping). Importers, who have to pay anti- dumping duties, 
must prove individual concern on the normal rules: Case C- 358/89 Extramet Industrie v Council [1991] 
ECR I -2501. 

4.3 Cases T- 528/93 and others Métropole Télévision v Commission [1996] ECR 11 -649. 
44 Case 226/84 COFAZ v Commission [1986] ECR 391. 
45 Eg, Case 730/79 Philip Morris v Commission [1980] ECR 2671. 
46 See Case 25/62 Plaumann v Commission [1963] ECR 95; and Case C- 321/95P Greenpeace Council 

and Others v Commission [1998] ECR I -1651. 
47 See, eg, Case C- 260/05 P Sniace SA v Commission [2007] ECR 1 -10005 at para 53: '[P]ersons other 

than those to whom a decision is addressed may claim to be individually concerned only if that 
decision affects them by reason of certain attributes which are peculiar to them or by reason of 
circumstances in which they are differentiated from all other persons and, by virtue of those factors, 
distinguishes them individually just as in the case of the person addressed.' 
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which was closed, and each importer in the category was found to be individu- 
ally concerned by ít48 

4.31 Closed categories of applicants are, however, few and far between, and the 

requirement of individual concern will prove insurmountable for the vast major- 

ity of potential applicants.49 It is not sufficient to show that an applicant's 
business interests have been affected by a measure, or that they were affected in a 

way different from or more seriously than other traders, or that the applicant's 
identity and his interest in the matter were known to or were ascertainable by the 

Commission at the time that the measure was passed, or that the measure was in 

fact passed partly in order to deal with the applicant's situation.50 It is not even 

enough to prove that the applicant is the only person affected by the measure 51 

4.32 The Court of Justice's past jurisprudence on the requirements of 'individual 
concern' is, to put the matter charitably, complex, and cannot really be explained 
by any one overarching theory. A useful rule of thumb is that an applicant will be 

considered by the CJEU to be 'individually concerned' by a measure only if that 

measure has been framed to take account of his particular situation, or if it 

should have been so framed 52 In International Fruit Company, for example, the 

48 Cases 41 -44/70 International Fruit Company v Commission [1971] ECR 411. 
49 See Case T- 292/02 Confederazione Nazionale dei Servizi (Confservizi) v Commission [2009] ECR 

II -1659 at paras 52 -53: '... According to case -law, actions brought by associations are admissible in 

certain situations: where the association represents the interests of undertakings which themselves 
have locus standi; where the association is differentiated by reason of the impact on its own interests as 

an association, in particular because its position as a negotiator has been affected by the measure of 

which annulment is sought; and where a legal provision expressly confers on it a number of rights of 

a procedural nature (order in Case T- 170/04 Feder Doc and Others v Commission [2005] ECR II -2503, 

paragraph 49; see also, to that effect, Joined Cases 67/85, 68/85 and 70/85 Van der Kooy and Others V 

Commission [1988] ECR 219 paragraphs 21 to 24, and Case C-321/95 P Greenpeace Council and Others y 

Commission [1998] ECR I -1651, paragraphs 14 and 29). ... Concerning the first situation, with regard to 

the applicant's argument that it represents undertakings which were identifiable at the time when the 

contested decision was adopted, it must be recalled that the possibility of determining more or less 

precisely the number or even the identity of the persons to whom a measure applies does not mean 

that that measure must be regarded as being of individual concern to them, as long as it is established 
that, as in the present case, that application takes effect by virtue of an objective legal or factual 

situation defined by the measure in question (Case C- 451/98 Antillean Rice Mills v Council [2001] ECR 

I -8949, paragraph 52, and order in Case T- 108/03 von Pezold v Commission [2005] ECR 11-655, 

paragraph 46).' 
50 See, eg, Case 25/62 Plaumann v Commission [1963] ECR 95; Case 231/82 Spijker v Commission 

[1983] ECR 2559. 
52 Case 1/64 Glucoseries Runis v Commission [1964] ECR 413. 
52 Case C- 125/06 P Commission v Infront WM AG [2008] ECR I -1451 at paras 70 -76: '... It is settled 

case -law that persons other than those to whom a decision is addressed may claim to be individually 
concerned only if that decision affects them by reason of certain attributes which are peculiar to them 

or by reason of circumstances in which they are differentiated from all other persons and by virtue of 

these factors distinguishes them individually just as in the case of the person addressed by such a 

decision (see, particularly, Case 25/62 Plaumann v Commission [1963] ECR 95, at 107, and Case 

C -78/03 P Commission v Aktionsgemeinschaft Recht and Eigentum [2005] ECR I- 10737, paragraph 33).. 
It is also clear from the Court's case -law that where the decision affects a group of persons who were 

identified or identifiable when that measure was adopted by reason of criteria specific to the members 
of the group, those persons might be individually concerned by that measure inasmuch as they form 

part of a limited class of traders (see Case 11/82 Piraiki -Patraiki and Others v Commission [1985] ECR 

207, paragraph 31, and Joined Cases C- 182/03 and C- 217/03 Belgium and Forum 187 Jr Commission 

[2006] ECR I -5479, paragraph 60). ... As the Advocate General observed in paragraphs 99 and 100 of 

his Opinion, that can be the case particularly when the decision alters rights acquired by the 
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Commission's regulation was framed with regard to a known list of importers 53 

On the other hand, in Sofrimport, Commission regulations intervening in the 
import of apples from Chile did not, as they were required to do under 
empowering measures, take into account the special position of those importers 
who had apples in transit. The interests of the applicants should have been taken 
into account, and they were allowed to bring what would now be termed an 
Article 263 TFEU challenge.54 

However, the task of formulating an overarching theory of individual concern is 4.33 
made significantly more difficult by the tendency of the CJEU to bend the rules 
one way or the other in the light of the perceived merits of the case. Although it is, 
in theory, not sufficient for the applicant to show that its business interests have 
been affected more seriously than those of other traders, that was, in essence, the 
argument of the applicant in Codorníu, whose challenge was successful.55 Con- 
versely, the Court of Justice has rejected the claims of a genuinely closed category 
of applicants on the basis of a preliminary test of form which focused on whether 
or not the regulation under challenge was worded in abstract terms.56 

Individual interest 

Although there is no textual warrant within the terms of Article 263 TFEU -or in 4.34 
its predecessor, Article 230 EC -to require anything other than direct and indi- 
vidual concern in order for a natural or legal person to establish standing to 
challenge an EU legislative measure, the jurisprudence of the CJEUs has at times 
seemed to establish a further criterion -akin to the Scottish requirement of 
'interest' as well as 'title' to sue57 -to the effect that the applicant must show not 

individual prior to its adoption (see, particularly, Joined Cases 106/63 and 107/63 Toepfer and 
Getreide- Import Gesellschaft v Commission [1965] ECR 405, at 411). ... Infront held exclusive television 
broadcasting rights, for 2002 and 2006, to the IJt±A World Cup finals, which is one of the events in the 
list of designated events notified to the Commission and approved by the contested decision. ... It is, 
furthermore, common ground that Infront acquired those exclusive rights prior to the adoption of the 
contested decision and that, at that time, there were only six companies which had made substantial 
investments in the acquisition of television broadcasting rights to events in that list. ... It follows that 
Infront was perfectly identifiable at the time when the contested decision was adopted. ... Finally, it 
follows from paragraphs 51 and 52 of the present judgment that the contested decision affected the 
members of the group formed of those six companies, which include Infront, by reason of an attribute 
which is peculiar to them, that is to say as holders of the exclusive television broadcasting rights to 
designated events.... In those circumstances, the Court of First Instance correctly concluded that the 
contested decision was of individual concern to Infront.' 

53 Cases 41 -44/70 International Fruit Company v Commission [1971] ECR 411. 
54 Case C- 152/88 Sofrimport v Commission [1990] ECR I -2477. 
55 See also Case C- 152/88 Sofrimport v Commission [1990] ECR I -2477. 
56 Case 789/79 Calpak v Commission [1980] ECR 1949. 
57 For discussion of which see Forbes v Aberdeenshire Council and anor [2010] Env LR, OH 36 at para 17: 

'It is trite that a party to an action must have both title and interest. Title may be said to involve being a 
Party. to some formal legal relationship which gives him some right against the other party. In this case the 
petitioner founds on the fact that she is a member of the public who lives in the locality of the sand dunes. 
So far as interest is concerned, the authorities in Scotland support the description provided at para- 
graph 4.29 ofMacphail: Sheriff Court Practice: "Some benefit from asserting the right with which the action 
Is concerned or from preventing its infringement ". To put it another way, the individual who seeks to 
challenge a grant of planning permission such as is concerned here must be able to show that she is 



164 Direct Actions Before the CJEU 

only that the measure under challenge directly and individually concerns him, 

but also that the annulment of the measure in question will be of practical benefit 
by actually removing the adverse effect on his legal position 58 Thus an individual 
will have no interest in pursuing an action for annulment where the measure 
under challenge has already been repealed and is no longer capable of having 
legal consequences,59 and the Court will refuse to hear the application on that 

ground. This is not a hurdle which has been applied in the case of the privileged 
applicants, however.6o 

Decisions and 'regulatory acts' 

4.35 An individual has standing to challenge a decision of an EU institution which is 

addressed to him. This is frequently the scenario in competition law 

proceedings -the Commission has issued a decision fining a company and the 

company then challenges that decision before the General Court. Problems arise, 

on the CJEU's reading of the Treaty requirements for individual standing, when 
an individual seeks to challenge a decision which is addressed not to him but to 

someone else, or a Commission regulation, which is a general instrument without 
specific addressees. In these instances the jurisprudence of the CJEU has been to 

the effect that individual must still establish that he is directly and individually 
concerned by the measure which it is wished to challenge. 

4.36 Contrary to the CJEU's established jurisprudence, the wording of Article 263 TFEU, 

as we have noted above, now makes a clear distinction between the requirements 
of standing in the case of (legislative) acts enacted by the European Parliament and 

Council, and non -legislative purely regulatory acts such as are adopted commonly 
by the Commission. In the former case, Article 263 TFEU maintains the position 
that the legislative act has to be addressed to the individual and be of direct and 

individual concern. In the latter case, however, Article 263 TFEU envisages that an 

individual may have standing to challenge a purely regulatory act which does not 

entail implementing measures which is simply of 'direct concern' to him, without 
any requirement of the individual being the addressee of that act or for that act to 

be of 'individual concern'. This would appear to open the door to a broader class of 

potential challengers to Commission regulations61 (as compared, say, to Council 

affected by it in some identifiable way.' See also AXA General Insurance v Lord Advocate [2011] CSIH 31 at 

para 42: 
As a generality, in matters of public law it may not be particularly difficult to establish title to challenge 

the legality of an administrative act but it will usually be more difficult to establish some real and practical 
interest. As the Lord Ordinary recognised, the courts in Scotland have in the past excluded parties where 

their interest is remote, tenuous, academic or theoretical. 

58 See, eg, Case T- 183/97 Micheli and others v Commission [2000] ECR II -28 at para 34. 
58 See Joined Cases T -480, 483/93 Antillean Rice Mills v Commission [1995] ECR II -2305 at paras 

59-60. 
6o See Case 45/86 Commission v Council [1987] ECR 1493 at para 3. 
61 The measure under challenge in Case T- 177/01 Jégo -Quere & Cie SA v Commission of the European 

Communities [2002] ECR II -2365 (on appeal Case C- 263/02 P Jégo -Quere & Cie SA v Commission of the 

European Communities [2004] ECR I -3425) was a Commission regulation concerning the conservation of 

fish stocks. 
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regulations62) but, as at the time of writing, the CJEU had not considered these new 
standing provisions. 

Substantive Grounds for Challenge 

The second paragraph of Article 263 TFEU sets out four substantive grounds of 4.37 
review. They have tended to become subsumed under the broadest heading, 
'infringement of the Treaties or of any rule of law relating to their application', 
and it is not always clear on which ground the CJEU has acted. 

The first ground, lack of competence, refers to the situation where an institution 4.38 
has acted ultra vires, beyond the limits of the competences attributed to it. The 
institutions are, however, presumed to possess all the powers which are necessary 
to enable them to carry out the tasks allocated to them by the Treaties, and it is 
unusual for this claim to succeed. In passing a measure, the EU institution 
concerned must state the legal basis for its competence, in the form of a Treaty 
Article and /or previous enabling legislation. Choice of legal basis may determine 
whether a measure requires unanimity or can be adopted by majority vote, or the 
rights of other EU institutions to participate in its adoption, and, consequently, 
challenges to legal basis are relatively common.63 

The most common types of 'infringement of an essential procedural requirement', 4.39 
the ground of challenge, are inadequacies in the statement 
which must accompany all secondary legislation,64 a failure to consult affected 
parties where this is required and a failure sufficiently to involve the other 
institutions in the legislative process. It is often difficult to differentiate between 
this ground of review and the third ground, infringement of the Treaties or any 
rule of law relating to their application, since the latter may include the breach of 
requirements which are essentially procedural. Most of the bases for review 
under the latter heading stem from the general principles of EU law, which 
include equality, proportionality, legal certainty, the right to a hearing and respect 
for fundamental human rights. These have been discussed in greater detail in 
chapter two. Virtually any rule of EU law, whether originating in the Treaties, in 
secondary legislation, in international treaties which are binding upon the EU or 
in the general principles, may be cited under this heading. 
The final ground for challenge, misuse of powers, is analogous to the national 4.40 
administrative law doctrine of improper purpose.65 It is difficult to prove since it 
requires evidence of the actual subjective intention of the authority when it acted, 
and it has given rise to little case law.66 

62 In Case C -50/00 P Union de Pequeños Agricultores y Council of the European Union [2002] ECR 
I -6677, the measure under challenge was a Council regulation relating to the common organisation of 
the olive oil market. 

63 An example was the unsuccessful challenge by the UK to the health and safety basis of the 
Working Time Directive: Case C -84/94 UK y Council [1996] ECR I -5755. 

64 See Art 296(2) TFEU (formerly Art 253(2) EC and before that Art 190 of the EC Treaty). 
6s 

As set out in Padfield y Ministry of Agriculture [1968] AC 998. 
66 One example is Case 105/75 Giuffrida y Council [1976] ECR 1395. 
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Interim Suspension of the EU Measure 

4.41 In the course of proceedings under Article 263 TFEU an application for interim 
relief may be made to the Court which has the discretion to suspend the 

operation of the contested act (Article 278 TFEU; formerly Article 242 EC and, 

before that, Article 185 of the EC Treaty) and to order such other measures as may 
be necessary (Article 279 TFEU; formerly Article 243 EC and, before that, Article 

186 of the EC Treaty). The CJEU must be satisfied, first, that the applicant has 

made out a prima facie case on the merits. It will then examine whether there is 

evidence of "serious and irreparable damage "67 to the applicant which gives rise 

to urgency. Purely financial damage is not of itself generally considered to be 

grounds for urgency68 but, rather like under UK domestic laws, it must be shown 
that damages would not be an adequate remedy in the circumstances of the 

particular applicant.69 measures may also be granted where this is necessary to 

67 In Case T -18/10 R II, Inuit Tapiriit Kanatami and others y European Parliament and Council, 25 

October, [2010] ECR II-nyr, the President of the General Court observed as follows at paras 52-4: 
52. ... In so far as the applicants complain of the serious and irreparable harm which 'the Inuit 

population', 'the Inuit communities', 'Inuit hunters' and 'the seal industry' will be subjected to, it 

must be borne in mind that it is settled case -law that an entity governed by public law such as a 

State or a local infra -State body is by its very nature responsible for protecting the economic, 
social and cultural interests regarded as general at national, regional or local level. Consequently, 
such an entity governed by public law may, in proceedings for interim measures, make 

submissions regarding damage which affects a general economic sector, in particular where the 

disputed measure may have unfavourable repercussions for the level of employment and cost of 

living .... 
53. In the present case, however, the fact remains that no entity governed by public law -such as, 

for example, the Canadian federal Government, the Danish Government, the Government of the 

autonomous province of Greenland (Denmark), the Government of the territory of Nunavut or 

other infra -State body responsible for defending Inuit interests -is among the applicants in the 

present case. 
54. It follows that the applicants cannot rely on the case -law cited in paragraph 52 above to refer, 

in the present proceedings for interim measures, to the general economic, social and cultural 
interests of the Inuit. On the contrary, it is for each of the applicants in the present case to adduce 
pertinent evidence to show that Regulation No 1007/2009, the operation of which he is 

requesting to have suspended, may cause him personally, having regard to the facts of his 

particular case and the legal issues involved, serious and irreparable harm if no suspension of 

operation is granted 
68 See, eg, Cases C- 51/90R and 59/90R Comos Tank y Commission [1990] ECR I -2167. 
69 See Case T -18/10 R II, Inuit Tapiriit Kanatami and others v European Parliament and Council, 25 

October, [2010] ECR II -nyr at paras 59, 68, 70; 
59. As regards the pecuniary damage alleged by the applicants who have the status of natural 

persons, it is settled case -law that an interim measure is justified if it appears that, in the absence 

of that measure, the party seeking it would find himself in a position which is likely to jeopardise 
his financial viability since he would not have an amount of money which under normal 

circumstances should enable him to meet all the expenditure necessary for satisfying his own 

basic needs and those of his family until judgment is given on the substance of the action (see 

order of the President in Case T- 306/01 R Aden and Others y Council and Commission [2002] ECR 

II -2387, paragraph 94, and order of the President of 27 April 2010 in Case T- 103/10 POI) 

Parliament y U, not published in the ECR, paragraph 36, and the case -law cited; see also, order of 

30 April 2010, paragraph 108)..... 
68. As regards the pecuniary damage alleged by the applicants which are commercial compares 
active in the areas of the processing and marketing of seal products or using such products for 

medical purposes, it must be borne in mind that according to settled case -law an interim measure 

may be granted only if it appears that, without such a measure, the party requesting it would be 

in a position that could imperil its existence or seriously and irremediably affect its market share 

(see, to that effect, order of the President of the General Court of 18 June 2008 in Case T- 475/07 R 
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protect the status quo, in that the contested measure would otherwise produce a 
situation which would be very difficult to reverse if the action for annulment was 
later to succeed.70 Suspension of regulations and directives, legislative measures 
which may affect a wide range of third parties, is rare.71 

Challenges to EU Acts Before National Courts 

The requirements which must be satisfied in a direct action before the CJEU, in 
particular the standing rules for individuals seeking to attack EU acts under 
Article 263 TFEU, are strict, and many acts will simply be immune from challenge 
in this way. For most individuals, the appropriate avenue for challenging an EU 
act is by an action in the UK courts. The act of an EU institution cannot be 
attacked directly in an action for judicial review, but an action may brought for 
review of a decision of the UK authorities which implements, or applies or is 
otherwise based upon the EU measure. The legality of the EU measure can then 
be called into question indirectly. However, as we have already noted at para 4.17 
above, where an individual would have standing under Article 263 TFEU, he will 
be expected to pursue that remedy within the two -month time limit and will not 
be permitted to challenge the relevant measure at a later stage through the 
domestic courts.72 

National courts may confirm the validity of EU measures without seeking the 4.43 
opinion of the CJEU, but they may not declare an EU measure to be invalid 
without first making a reference to the CJEU.73 If a reference is made, it may be 
possible to persuade a UK court to suspend in the interim the operation of 
national measures which are based on the contested EU measure. The key 
elements of a positive decision in this respect are a serious doubt about the 
validity of the EU measure upon which national measures are based, and an 
urgent need to prevent serious and irreparable damage to the applicant.74 

4.42 

Dow AgroSciences and Others y Commission, not published in the ECR, paragraphs 71 and 72, and 
the case -law cited). It is also settled case -law that the seriousness of the damage pleaded may be 
assessed only in the light, in particular, of the size and turnover of each individual company or 
undertaking and, where relevant, of the characteristics of the group to which it belongs..... 
70. As regards the pecuniary damage alleged by the applicants which are non -profit- making 
organisations and associations representing Inuit interests, it is sufficient to point out that, 
according to settled case -law, even damage constituted by the fact that such entities have to cease 
all their activities cannot be regarded as serious, precisely because, far from being exposed to the 
free play of competition, they are non -profit -making, and their activities could still be carried out, 
after their possible dissolution, by other associations which would be set up by their current 
members... 

' discussion 8 
Publishers Commission 

measures E 7 See ofthe relevant case law on interim me Opinion of the President of 
the General Court in Case T -18 /10 R, Inuit Tapiriit Kanatami and others v European Parliament and 
Council, 30 April [2010] ECR 11-nyr. 

72 Case C- 188/92 TWD Textilwerke Deggendorf v Germany [1994] ECR I -833; cf Case C- 241/95 R v 
Intervention Board for Agricultural Produce, ex p Accrington Beef Company [1996] ECR I -6699. 

73 Case 314/85 Foto -Frost Firma v Hauptzollampt Lübeck -Ost [1987] ECR 4199. 
74 Case C- 465/93 Atlanta Fruchthandelsgesellschaft v Bundesamt für Erniihrung and Forstwirtschaft 

[1995] ECR I -3761. 
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CHALLENGING AN EU INSTITUTION FOR FAILURE TO ACT 

4.44 Under Article 265 TFEU (formerly Article 232 EC and prior to that Article 175 of 

the EC Treaty) an EU institution can be compelled to adopt a legally - binding 
measure (and so not a recommendation or an opinion), or at least to take a 

decision defining its position. Such a decision may then be open to challenge 
under Article 263 TFEU. 

4.45 As with Article 263 TFEU, the CJEU's jurisprudence on Article 265 TFEU draws a 

distinction between privileged and non -privileged applicants. The Member 
States, the European Parliament, the European Council, the Council, the Commis- 
sion or the European Central Bank are all 'privileged applicants' and automati- 
cally have standing to challenge failures to act by all and any of the EU 

institutions, and by any bodies, offices and agencies of the EU, without first 

having to demonstrate or establish any 'interest' in so doing. Private individuals 
are regarded by the CJEU as 'non -privileged' and must fulfil the CJEU's criteria 

for locus standi as set out in Article 265 TFEU before being able to proceed with an 

CJEU action in respect of any failure to act. 

4.46 The requirements of the action for failure to act have been interpreted strictly by 

the Court of Justice, and successful Article 265 TFEU actions are therefore rare.75 

Under Article 265(3) TFEU, private individuals may bring actions where an 

institution of the EU has failed to address to them any act with binding legal force. 

A further important obstacle to Article 265 l'FEU challenges by an individual to 

an institution's refusal to act is that, in order to have standing, an individual must 

be legally entitled to demand the action in question. However, many Commission 
powers, including those in the field of competition law and the power to bring 

enforcement actions against the Member States, are discretionary, and individuals 
cannot compel the Commission to act when it does not wish to.76 

4.47 The express requirement that the act be addressed to them seems to limit private 
parties to challenging failures to adopt decisions addressed to themselves, rather 
than the failure to adopt a regulation or to take a decision addressed to someone 
else. However, the Court has held that a private party may challenge the failure to 

adopt a measure (including a regulation) with which he would have been directly 

and individually concerned, and so in respect of which he would have had 

standing under Article 263 TFEU.77 

4.48 As we noted at para 4.19 above, problems arose in the past where the Commis- 
sion took a definite position using a measure, such as an administrative letter or 

some other form of preliminary act, which did not, in theory, produce legal effects 

and so could not be legally challenged. In Automec (No 2), however, the Commis- 
sion conceded that a competition law complainant was entitled to a legally 

75 The General Court has held that 'omissions' can give rise to liability on the part of the EU only 

where the institutions have infringed a legal obligation to act under a provision of EU law: Case 

T- 196/99 Area Cova and Others y Council and Commission [2001] ECR II -3597, para 84. 
76 Eg, Case T -74/92 Ladbroke Racing Deutschland y Commission [1995] ECR II-115 (competition law); 

Case T- 471/93 Tierce Ladbroke v Commission [1995] ECR II -2537 (State aids). 
77 Case C -68/95 T Port y Bundesanstalt für Landwirtschaft und Ernährung [1996] ECR I -6065. 
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challengeable act in response to a complaint.78 Provisional opinions on com- 
plaints are not legally challengeable, but if the complainant is not satisfied and 
insists upon a definitive response, which can be the subject of a legal challenge, 
then the Commission must produce one. Failure to do so can found an action 
under Article 265 TFEU. 

Proceedings under Article 265 TFEU must be commenced within a reasonable 4.49 
time of the institution demonstrating an intention not to act.79 Having ascertained 
this intention, the party must explicitly call upon the institution to act, following 
which the institution has two months in which to take a position on the matter. 
Where no position is taken, the proceedings continue, and if they are successful 
the institution is required to take the necessary measures to comply with the 
Court's judgment. If the institution does take a position, the Article 265 TFEU 
proceedings must cease and the applicant must start again with an action for 
annulment.$° It should be borne in mind that by using the terms 'has failed to 
address to that person an act', Article 265(3) TFEU refers to failure to act in the 
sense of failure to take a decision or to adopt a position, not that the EU 
institution has adopted a measure different from that desired or considered 
necessary by the persons concerned 81 

INDIRECT CHALLENGES BEFORE THE COURT OF JUSTICE 

Article 277 TFEU (formerly Article 241 EC and, before that, Article 184 of the EC 4.50 
Treaty), the so -called plea of illegality, allows EU regulations and other general 
acts to be challenged indirectly, in the course of legal proceedings under some 
other provision.82 For example, an individual seeking to challenge a decision 
which is based on a regulation and which is addressed to him, or by which he is 
directly and individually concerned, may call into question the validity of the 
regulation even though he would not have been able to do so under Article 263 
TFEU. 

The grounds on which a measure may be challenged indirectly are the same as 4.51 
those discussed above at paras 4.14 ff in relation to Article 263 TFEU. The 
consequences of a successful indirect challenge differ, however, in that a measure 
will not be annulled but merely held to be inapplicable in the particular case; but 
in practice the measure will be treated as invalid by all concerned. 

78 Case T -24/90 Automec v Commission (No 2) [1992] ECR II -2223. 
79 Case 59/70 Netherlands v Commission [1971] ECR 639. 
80 Case T -28/90 Asia Motor France e Commission [1992] ECR II -2285. 
81 See judgments in Case 8/71 Deutscher Komponistenverband v Commission [1971] ECR 705, para 2; 

Joined Cases 166/86 & 220/86 Irish Cement v Commission [1988] ECR 6473, para 17; and Joined Cases 
C -15/91 & C- 198/91 Buckl and Others v Commission [1992] ECR I -6061, para 17; and order of the 
President of the CFI in Case T -34/05 R Makhteshim -Agan Holding and Others v Commission [2005] ECR 
II -1465, para 60. 

82 The scope of Art 230 EC (now Article 263 TFEU) was extended beyond regulations in Case 
92/78 Simmenthal v Commission [1979] ECR 777. 
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ACTIONS FOR DAMAGES AGAINST THE EU 

Types of Damages Actions 

4.52 Actions for financial compensation for damage caused by wrongful acts or 

omissions on the part of the EU institutions or their servants are brought under 
Article 340 TFEU. Three different types of damages action may be distinguished. 

Ordinary civil wrong 

4.53 An ordinary tort or delict action may be brought for damage caused by servants 
of the EU in the course of their duties, although only those acts of its servants 
which are a necessary extension of tasks entrusted to the institution in question 
are covered.ß3 The CJEU also has jurisdiction over contractual disputes involving 
the EU or its institutions (see Article 272 TFEU). 

Maladministration 

4.54 Actions may be brought for damage caused by wrongful administrative deci- 

sions. A notorious example is the Adams case, in which the Commission disclosed 
to a pharmaceuticals company the name of one of its employees who had 

supplied the Commission with evidence that the company was in breach of the 

Treaty competition rules, as a result of which large fines were imposed upon it. 

Adams recovered damages from the Commission after he was seized and 

imprisoned for industrial espionage s4 By contrast, the claim for damages made 

by Bernard Connolly (who was dismissed from his position with the Commission 
after publishing a book entitled The rotten heart of Europe -the dirty war for Europe's 

money, which was critical of the development of the European Monetary System) 

was denied by the Court on the basis, inter alia, that the publication of the book 

without prior clearance was inconsistent with the obligations of an employee to 

maintain his employer's trust and confidence within employment.85 

Liability for legislation 

4.55 The third and most common action for damages seeks compensation for loss 

caused by EU legislation. The action is well -established in EU law, but the Court 

of Justice has been concerned about the consequences for the legislative discretion 

ß3 Case 9/69 Sayag v Leduc [1969] ECR 329. 
84 Case 145/83 Adams y Commission [1985] ECR 3539. See also Cases 5, 7 and 13 -24/66 KampffinaJer 

y Commission [1967] ECR 245. 
85 See Case T- 163/96 Connolly v Commission [1996] ECR H -463; and Case C- 274/99 P Connolly v 

Commission [2001] ECR I -1611. 
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of the EU institutions, and indeed for their financial well- being, and has inter- 
preted it very narrowly.86 

Given the additional limitations on claims for damage caused by legislation, as 4.56 
opposed to that caused by administrative acts, it is important to consider, first, 
whether the measure causing damage is legislative in nature. This is a question of 
substance, not of form 87 The formula applied by the CJEU is that in the case of a 
legislative measure involving a choice of economic policy, there will be no 
liability unless 'a sufficiently serious breach of a superior rule of law for the 
protection of the individual' has occurred.88 Little weight has been placed on the 
requirement of a superior rule of law: a breach of any rule of EU law, as under 
Article 263 TFEU, seems to suffice, although claims based upon general principles 
such as equality, proportionality and legitimate expectations appear to have been 
most successful. That the rule must be for the protection of the individual has also 
caused few difficulties, although the Court of Justice has rejected a claim founded 
upon a breach of a law relating to the division of competence between the 
institutions of the EU on the grounds that it was not intended to confer rights 
upon individuals.89 

The limb of the test on which most claims have floundered is the requirement of 4.57 
'sufficiently serious breach'. It will only be satisfied in special circumstances, 
where the EU institution concerned has manifestly and gravely disregarded the 
limits on the exercise of its powers.90 On this approach, most illegal measures will 
not be illegal enough to ground a claim in damages.91 A manifest illegality, aside 
from implying a breach which is inexcusable and not a reasonable or merely 
technical error, has, in the past, been more likely to be found where the interests 
of a small and clearly -defined group of individuals have been ignored.92 A grave 
illegality was more likely to be found where the applicants had suffered serious 
and unforeseeable damage going beyond the usual economic risks inherent in 
their activities.93 

More recently, the concept of 'sufficiently serious breach' has been adopted, and 4.58 
indeed refined, by the Court of Justice in the context of claims for Francovich 
damages against Member States arising out of their breach of EU law. Factors 
going to 'manifest and grave disregard' include the clarity and precision of the 
rule breached, the measure of discretion left by that rule to the EU authorities, 
whether the infringement and the damage caused was intentional or involuntary, 
whether any error of law was excusable or inexcusable and the adoption or 

86 Cases 83, 94/76, 4, 15, 44/77 Bayerische HNL v Council and Commission [1978] ECR 1209. 
87 See, eg, Case T- 390/94 Schröder y Commission [1997] ECR 1I -501. 
88 Case 5/71 Aktien -Zuckerfabrik Schöppenstedt y Council [1971] ECR 975. 
89 Case C- 282/90 Vreugdenhil y Commission [1992] ECR I -1937. 
9° Cases 83, 94/76, 4, 15, 44/77 Bayerische HNL y Council and Commission [1978] ECR 1209. 
91 See, eg, the Isoglucose cases: Cases 116 and 124/77 Amylum and Tunnel Refineries y Council and 

Commission [1979] ECR 3497; Case 143/77 Koninklijke Scholten -Honig y Council and Commission [1979] 
ECR 3583. 

92 Eg, Case C- 152/88 Sofrimport y Commission [1990] ECR I -2477; Cases C- 104/89 & C -37/90 
Mulder V Council and Commission [1992] ECR I -3061. 

93 Eg Case C- 152/88 Sofrimport y Commission [1990] ECR I -2477. 
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retention of measures or practices once it became clear that they were unlawful.94 
There is, however, little sign that this more sophisticated approach will give rise 

to a greater incidence of successful damages claims. 

Common Denominators 

4.59 Claims against the EU for damages based on non -contractual liability are subject 

to a limitation period of five years.95 They are conditional upon the establishment 
of a 'wrongful act', which may be established when the EU institution fails to act 

with all necessary care and, as a result, causes harm96 contrary to the duty of care 

inherent in the principle of sound administration which applies generally to the 

actions of the EU institutions in their relations with the public 97 Arguments may 

be adduced to this effect in the course of the Article 340 TFEU proceedings; but 

the illegality may equally have been established at an earlier stage -for example, 
in an action for annulment under Article 263 TFEU or in an Article 267 TFEU 

reference. Interim measures, in respect of the act of an institution, may be 

requested, as in an action for annulment under Article 263 TFEU. 

4.60 The Court of Justice has historically adopted a restrictive notion of damage. It is 

unwilling to compensate anticipated profits,98 and will take account of actual and 

reasonably possible mitigation of damage,99 including the extent to which the 

applicant has been able to spread his losses by, for example, passing them on to 

customers.105 Its approach to causation is similarly narrow.101 

94 Cases C -46 & 48/93 Brasserie du Pêcheur y Germany and R y Secretary of State for Transport, ex p 

Factortame and others [1996] ECR I -1029 and the case law discussed more fully in ch 2 above. 
95 Art 46 of the Statute of the Court of Justice of the European Union. 
96 See, to that effect, Case 145/83 Adams y Commission [1985] ECR 3539, para 44; and Case 

C- 331/05 P Internationaler Hilfsfonds y Commission [2007] ECR I -5475, para 24. 
97 But see too Case C -47/07 P Masdar (UK) y Commission [2008] ECR I -9761 (Grand Chamber) at 

paras 49 -50: 'Actions for unjust enrichment do not fall under the rules governing non -contractual 
liability in the strict sense, which, to be invoked, require a number of conditions to be satisfied, 
relating to the unlawfulness of the conduct imputed to the Community, the fact of the damage alleged 

and the existence of a causal link between that conduct and the damage complained of (see, inter alia, 

Joined Cases. C- 120/06 P and C- 121/06 P FIAMM and Others y Council and Commission [2008] 

ECR I -6513, paragraph 106 and the case -law cited). They differ from actions brought under those rules 

in that they do not require proof of unlawful conduct -indeed, of any form of conduct at all-on the 

part of the defendant, but merely proof of enrichment on the part of the defendant for which there is 

no valid legal basis and of impoverishment on the part of the applicant which is linked to that 

enrichment. ... However, despite those characteristics, the possibility of bringing an action for unjust 

enrichment against the Community cannot be denied to a person solely on the ground that the EC 

Treaty does not make express provision for a means of pursuing that type of action. If Article 235 EC 

and the second paragraph of Article 288 EC were to be construed as excluding that possibility, the 

result would be contrary to the principle of effective judicial protection, laid down in the case -law of 

the Court and confirmed in Article 47 of the Charter of Fundamental Rights of the European Union, 

proclaimed at Nice on 7 December 2000 (OJ 2000 C 364, p 1) (see Case C- 432/05 Unibet [2007] 

ECR I -2271, paragraph 37, and Joined Cases C- 402/05 P and C- 415/05 P Kadi and Al Barakaat 

International Foundation y Council and Commission [2008] ECR I -6351, paragraph 335).' 
95 Cases 5, 7 and 13 -24/66 Kampffmeyer y Commission [1967] ECR 245. 
99 See, eg, Cases C- 104/89 & C -37/90 Mulder y Council and Commission [1992] ECR I -3061. 

10o See, eg, Case 256/81 Pauls Agriculture y Commission and Council [1983] ECR 1707. 
101 Cases 64, 113/76, 167, 239/78, 27, 28, 45/79 Dumortier Frères v Council [1979] ECR 3091. 
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The result of a successful Article 340 TFEU claim is a damages award, but the 4.61 
CJEU may state that a measure is illegal whether or not it awards damages. Such 
a declaration will have the practical effects of an annulment. Bringing a claim in 
damages may therefore enable an individual to avoid the stringent standing 
criteria and short time- limits of the action for annulment, but the CJEU is astute to 
prevent Article 340 TFEU proceedings being used primarily for this purpose.102 

It should be noted, however, that the UK courts will frequently be the appropriate 4.62 
forum for a damages claim. In many cases, the damage complained of will have 
been caused by a combination of EU legislation and the acts of the national 
authority in implementing it. The Court of Justice has held that in this kind of 
situation an action before a national court, against the national authority, must be 
brought, where this can provide an effective means of protection for the appli- 
cant's rights.103 The case law of the Court of Justice establishing that Member 
States must provide an effective remedy in damages against their breaches of EU 
law means, at least in theory, that an action must be brought in the domestic 
courts, rather than under Article 340 TFEU, in a wider range of cases.104 

PROCEDURAL MATTERS 

The procedure to be followed by a private party in a direct action before the CJEU 4.63 
is similar to that described in Chapter 3 in relation to Article 267 TFEU references. 
However, certain important differences should be noted. First, the client must 
have an address for service in Luxembourg. Secondly, the written stage of the 
procedure is more complicated. Rather than each party simply submitting written 
observations, an initiating writ, or 'Application', is submitted, containing infor- 
mation as to the subject matter of the dispute and the grounds on which the 
Application is based. It must also set out the precise conclusions which are asked 
of the Court, including conclusions as to costs, and details of the evidence which 
is relied upon. A Defence, Reply and Rejoinder may follow. A request for interim 
measures must be made in a separate application. Thirdly, private parties with a 
special interest may be permitted to intervene in direct actions. 

102 Case T- 514/93 Cobrecaf and others v Commission [1995] ECR II -621. 103 
Case 175/84 Krohn v Commission [1986] ECR 753. 

104 Cases C -6 &9/90 Francovich v Italy [1991] ECR I -5357. 
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The Institutional Structure of the EU 

INTRODUCTION 

5.01 This chapter describes the formal institutional structure of the European Union 

and sets out the powers and responsibilities of its various component bodies. 

5.02 While the original foundation Treaties of the European Communities provided 
for only four central EU institutions -a European Parliament, a Council, a 

Commission and a Court of Justice -the institutional structure of the European 

Communities has evolved over the years, particularly since the conclusion of the 

Treaty of Maastricht in 1993 which resulted in the creation of the European Union, 

originally distinct from but superimposed upon -the existing European Com- 

munities. The reforms brought in by the Lisbon Treaty in 2007 finally gave legal 

personality and formal unity to the EU. 

5.03 By virtue of Article 47 TEU, the EU has an international legal personality distinct 

from its constituent Member States. Further, as was noted in chapter one, 

following the amendment introduced by the Lisbon Treaty, Article 1(3) TEU 

provides that 

the [European] Union shall be founded on the present Treaty and on the Treaty on the 

Functioning of the European Union [formerly the EC Treaty]. It shall replace and 

succeed the European Community. 

And Article 13 TEU now states: 

(1) ... The Union's institutions shall be: the European Parliament, the European 

Council, the Council, the European Commission (hereinafter referred to as the 

'Commission ), the Court of Justice of the European Union, the European Central 

Bank, the Court of Auditors. 

(2) Each institution shall act within the limits of the powers conferred on it by the 

Treaties and in conformity with the procedures, conditions and objectives set out in 

them. The institutions shall practice mutual sincere cooperation. 

(3) 

(4) The European Parliament, the Council and the Commission shall be assisted by an 

Economic and Social Committee and a Committee of the Regions acting in an 

advisory capacity. 

5.04 In order better to understand the respective roles played by these various 

institutions within the EU's polity, it may be useful to view the EU institutions 
under four general headings: political, financial, monetary and judicial. 
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THE POLITICAL INSTITUTIONS OF THE EU 

Under the heading 'political institutions' are considered those bodies concerned, 5.05 
in various degrees, with the legislative, executive and administrative functioning 
of the EU. 

The Commission 

The European Commission, based in Brussels, is the main executive body of the 5.06 
EU (see Article 17 TEU). It was at the time of writing made up of some 27 
individual Commissioners -one from each Member State -each appointed by 
the Member States, with the approval of the European Parliament, for a period of 
five years. The 2007 Lisbon Treaty envisages not only that one of these 27 
Commissioners will be appointed President of the Commission, but also that 
another of them will be appointed High Representative of the Union for Foreign 
Affairs and Security, who will act also as one of the Commission's Vice -Presidents 
(Article 17(4) TEU). 

With the enlargement of the Union in the first decade of the new millennium by 5.07 
the accession of a large number of former Soviet bloc Central and Eastern 
European States (as well as Cyprus and Malta), the previous convention that the 
five largest countries in the EU (France, Germany, Italy, Spain and the United 
Kingdom) would be entitled to appoint two Commissioners, with the remainder 
limited to one each, has been abandoned. Article 17(5) TEU states that 

as from 1 November 2014 the Commission shall consist of a number of members 
including its president and the High Representative of the Union for Foreign Affairs and 
Security Policy, corresponding to two thirds of the number of Member States unless the 
European Council, acting unanimously, decides to alter this number. 

Article 17(5) EU goes on to provide that the Members of the Commission shall be 
chosen according to a strictly equal rotation system reflecting the demographic 
and geographical range of all the Member States, under a system to be established 
unanimously by the European Council in accordance with Article 244 TFEU. 

The Members of the Commission are, at all times, to be independent of the 5.08 
national governments and may take no instructions from any of them (Article 
17(3) TEU), acting instead in the best interests of the EU as a whole. The President 
of the Commission, under whose political guidance the Commission works, is 
nominated by the European Council constituted by the Heads of State or 
Government of the Member States acting by qualified majority; this nomination is 
then subject to approval by the European Parliament (Article 17(7)(i) TEU). The 
President -elect and the European Council then, together, nominate the other 
Commissioners on the basis of suggestions made by Member States (Article 
17(7)(ií) TEU), and the whole nominated body is then subject to a vote of 
approval by the European Parliament and thereafter appointed by the Council 
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acting by a qualified majority (Article 17(7)(iii) EU). Article 17(6) TEU gives the 

Commission President power to require the resignation of any individual Com- 

missioner. 

5.09 It is for the President of the Commission to decide on its internal organisation, 
and on the structure and allocation of responsibilities among its Members. 
Currently, each Commissioner has responsibility for a specific portfolio, assisted 
by Commission civil servants, based in Brussels and Luxembourg, who are 

organised into Directorates -General, the equivalent of national government 
departments. 

5.10 The Commission's main functions may be summarised as follows: 

a) The Commission is the guardian of the Treaties, charged with ensuring that 

regulations have been complied with and directives have been fully imple- 

mented by the Member States, and that, in general, Member States meet their 

obligations under EU law. Any failure by a Member State in this regard may 

result in the Commission bringing a case against it before the Court of Justice. 

b) The Commission is an important participant in the legislative process. It has 

the sole right to initiate EU legislation under the ordinary legislative proce- 

dure (Article 17(2) TEU) by submitting proposals to the European Parliament 
and the Council (Article 289(1) TFEU and Article 294(2) TFEU). It may also 

produce regulatory acts; and where specifically authorised to do so in a 

particular legislative act produced by the European Parliament and Council, 

it may produce delegated European legislation intended to supplement or 

amend certain non -essential elements of the legislative act (Article 290 

TFEU1). 
c) The Commission has important investigative and prosecuting powers in 

areas such as competition law and unfair international trading practices. 
d) The Commission represents the Union in a variety of international organisa- 

tions, notably the World Trade Organisation (WTO). 

The European Parliament 

5.11 Article 14 TEU, together with Article 223 TFEU to Article 234 TFEU, are the 

primary Treaty provisions governing the status and workings of the European 
Parliament. The European Parliament consists of representatives (MEPs), directly 

elected since 1979 by the people of the Member States.2 The MEPs sit in 

pan- European party groups. Representation is linked to population size, the 

Member States with the largest populations having the largest number of seats. 

Article 14(2) TEU provides that the number of MEPs cannot exceed 750. Elections 

1 And see, eg, Art 105(3) TFEU and Art 108(4) TFEU for other examples of the Treaty empowering 
the Commission to make regulations. 

2 See Joined Cases C- 393/07 & C -9/08 Italian Republic and Donnici y European Parliament [2009] 

ECR I -3679, on the respective powers of the Parliament and of the national authorities when verifying 

the credentials of persons elected as MEPs, the Court of Justice confirming that the Parliament is not 

competent to question or review the findings of national authorities as to who has been duly elected to 

it. 
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to the European Parliament are not coordinated with national elections, so the 
situation can arise whereby the majority of a Member State's representatives in 
the European Parliament, for which elections are held every five years (Article 
14(3) TEU), are of a different political persuasion from that of their national 
government. 

The Secretariat to the Parliament is located in Luxembourg, but the European 5.12 
Parliament's plenary sessions are generally held in Strasbourg, while meetings of 
its committees are increasingly held in Brussels. 

Article 14(1) TEU states that 5.13 

the European Parliament shall jointly with the Council exercise legislative and budget- 
ary functions. It shall exercise functions of political control and consultation as laid 
down by the Treaties. It shall elect the President of the Commission. 

Petitions of complaint may be addressed by individuals to the European Parlia- 
ment (Article 227 TFEU). The Parliament appoints an Ombudsman to receive 
complaints on administrative maladministration by the EU institutions (Article 
228 l'FEU), and it may set up temporary Committees of Inquiry to investigate 
alleged contravention or maladministration in the implementation of EU law 
(Article 226 TFEU). 

In terms of the role of the European Parliament in producing EU legislation, 5.14 
Article 289 'l'r'EU differentiates between two distinct procedures -'the ordinary 
legislative procedure' (formerly known as the 'co- decision procedure') and a 
'special legislative procedure' -under which EU legislative acts may be pro- 
duced, as follows: 

1. The ordinary legislative procedure shall consist in the joint adoption by the 
European Parliament and the Council of a regulation, directive or decision on a 
proposal from the Commission. This procedure is defined in Article 294 [TFEU]. 

2. In the specific cases provided for by the Treaties, the adoption of a regulation, 
directive or decision by the European Parliament with the participation of the 
Council, or by the latter with the participation of the European Parliament, shall 
constitute a special legislative procedure 

The European Parliament, acting by a majority of its component members, may 5.15 
request the Commission to submit an appropriate proposal on matters for which 
the Parliament considers that an EU act is required for the purposes of imple- 
menting the Treaties, and the Commission is required to give its reasons to the 
Parliament should it fail or refuse to submit a proposal in response to such a 
request (Article 225 TFEU). The European Parliament thus works in tandem with 
the European Commission (which, as we have seen, is the EU institution with the 
sole right of initiating proposals for legislation under the ordinary legislative 
procedure) and with the Council, with which it jointly adopts and so enacts EU 
legislative acts, other than those adopted under a special legislative procedure. 
Where measures have been initiated under the 'ordinary legislative procedure' 5.16 
(Article 289(1) TFEU and Article 294 TFEU), the European Parliament may, by the 
votes of an absolute majority of its members, prevent the adoption of a particular 
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measure agreed upon by the Council. Where a 'special legislative procedure' has 

been authorised by the Treaties, it would appear, in principle, that either the 

European Parliament or the Council may adopt the legislation without the need 
for its being based on a proposal from the Commission, though each institution is 

enjoined to participate and cooperate with the other in the procedure resulting in 

the final adoption of such special legislation (Article 289(2) TFEU and Article 295 

lFEiU). The special legislative procedure to be used in relation to any particular 
measure is specified in the terms of the Treaties. 

5.17 As well as its role in the legislative process, the European Parliament also has four 

important powers. First, by virtue of Article 314(4)(c) TFEU it may amend the EU 

budget which is presented to it, after being proposed by the Commission (Article 

314(2) TFEU) and adopted in draft by the Council (Article 314(3) TFEU). It also 

has the power to reject the proposed budget altogether (Article 314(7)(c) 'l'FE;U). 

Secondly, the European Parliament's assent is specifically required for certain 

types of measures, including: international cooperation and association agree- 

ments between the EU and non -Member States (Article 218(6)(a)(i) TFEU); 

agreements on EU accession to the European Convention for the Protection of 

Human Rights and Fundamental Freedoms (Article 218(6)(a)(ii) TFEU); interna- 

tional agreements with important budgetary implications for the EU (Article 

218(6)(a)(iv) TFEU); plans for the enlargement of the EU (Article 49(1) TEU); and, 

somewhat controversially, any agreement allowing for the secession of a Member 

State from the Union (Article 50(2) TEU). Thirdly, the Parliament has the power, 

which it has so far used only once, to require the resignation of members of the 

Commission en bloc, and the High Representative of the Union for Foreign Affairs 

and Security Policy shall resign from the duties that he or she carries out in the 

Commission (Article 17(8) TEU). It may not, however, require the resignation of 

individual Commissioners. Lastly, the European Parliament may initiate propos- 
als for the revision or amendment of the Treaties (Article 48(2) TEU and Article 

48(6) TEU). 

The Council 

5.18 The Council (formerly commonly known as the 'Council of Ministers') is the 

other body within the EU structure concerned with the enactment of EU legisla- 

tion, in the sense that it is jointly responsible with the European Parliament for 

the adoption of EU secondary legislative acts such as regulations, directives and 

decisions. The Council normally acts on proposals from the Commission and 

cannot, except in specific areas where a special legislative procedure is provided 
for, initiate legislation. 

5.19 The Council is composed of the representatives of the Member States with 

national ministerial responsibility for the particular issue then under discussion 
and with authority to commit the government of the Member State in question 

and cast its vote (Article 16(2) TEU). Thus, the Chancellor of the Exchequer 
represents the UK in economic affairs, the Minister for Agriculture in agricultural 
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affairs- though, with devolution, the possibility arises that UK interests particu- 
larly impacting in an area within devolved competence (for example fisheries in 
Scotland) may be represented in the Council by a Scottish Minister. The Presi- 
dency of the Council -and so of the EU -is held on the basis of equal rotation 
among the Member States (Article 16(9) TEU and Article 236 TFEU). 

The Council may, in theory, take its decisions by a simple majority of its Members 5.20 
(Article 238(1) TFEU). Normally, however, special voting requirements are speci- 
fied in the Treaty. Article 16(3) TEU specifies that the Council shall act by a 
qualified majority except where the Treaties provide otherwise; which means, 
effectively, where the Treaties provide for unanimity. Where a qualified majority 
is required by the Treaty, the votes are weighted for each Member State to reflect 
that State's relative size and influence. Article 16(4) TEU provides that as from 
November 2014, a qualified majority shall be defined as at least 55 per cent of the 
Members of the Council representing Member States comprising at least 65 per 
cent of the population of the Union, and that a blocking minority must include at 
least four Council Members. Article 238(2) and (3) TFEU set out more detailed 
provisions on qualified majority voting by way of derogation from the position as 
set out in Article 16(4) TEU, and further transitional provisions on this issue are 
set out in Article 3 of Protocol No 36 to the 2007 Lisbon Treaty. Depending on the 
Treaty provision on which it is relying, specifying the ordinary or special 
legislative procedure, the Council may adopt legislation either unilaterally or in 
conjunction with the European Parliament. 

The Council is assisted in its meetings and deliberations by a committee consist- 5.21 
ing of civil servants and the diplomatic staff of each of the Member States' 
ambassadors (called the Permanent Representatives) to the EU, commonly 
referred to as 'COREPER'. 

The European Council 

The European Council is the term for the Summit Meetings of the Heads of 5.22 
Government of the Member States together with the President of the European 
Commission. Under Article 15(3) TEU, the European Council meets quarterly, 
convened by its President -who shall not hold national office and is elected by 
the European Council by a qualified majority for a term of two and a half years 
renewable once (Article 15(5) TEU). The European Council reaches its decision by 
'consensus', unless otherwise provided for by the Treaties (Article 15(4) TEU). 
The European Council is required by Article 15(6)(d) TEU to submit a written 
report after its meetings to the European Parliament, and to report annually on 
the progress achieved by the Union. 
The European Council is used to discuss specific matters affecting the EU and its 5.23 
Member States which have provoked disagreement in the Council, and matters 
Which have not been formally transferred to the EU but which are the subject of 
inter -governmental cooperation. The European Council provides a degree of 
Political impetus for the development of EU policies. 
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The High Representative of the Union for Foreign Affairs and Security Policy 

5.24 The 2007 Lisbon Treaty allows the European Council, acting by a qualified 
majority and with the agreement of the President of the Commission, to appoint 
(or dismiss) a High Representative tasked with conducting the Union's Common 
Foreign and Security Policy (and Common Security and Defence Policy) as 

mandated by the Council (Article 18 TEU). The High Representative shall preside 
over the Foreign Affairs Council (see Article 21 'l'EU through to Article 46 TEU for 

the detailed Treaty provisions on the external competence of the EU's action on 

the 'international scene'). Further, as already noted at para 5.06 above, the High 

Representative shall also be one of the Vice -Presidents of the Commission and 

will be responsible within the Commission for coordinating the Common Foreign 

and Security Policy with the Commission's work on external relations (Article 

18(4) TEU). 

The Economic and Social Committee 

5.25 The Economic and Social Committee (ECOSOC) is a consultative committee of up 

to 350 individuals, set up to advise the Council and the Commission on proposals 
in the area of economic and social policy (Article 301 'l'r'EU). It consists of 

individuals appointed by the decision of the Council acting by qualified majority 

for a period of five years (Article 302 TFEU). These individuals are intended to 

represent the various groups making up the economic and social life of the EU. 

They are appointed from among manufacturers, transport operators and other 

businessmen, farmers, tradesmen, craftsmen, the liberal professions, trade union- 

ists, consumer groups and the general public. The Committee may issue opinions 

on its own initiative (Article 304(1) TFEU). It must be consulted by the Council or 

Commission whenever specified by the Treaty, but may be consulted on other 

occasions if thought appropriate by the Council, the Commission or the European 
Parliament. Its opinions do not, however, bind any of the other EU institutions. 

The Committee of the Regions 

5.26 The Committee of the Regions is another consultative committee consisting of up 

to 350 representatives of regional and local bodies who either hold a regional or 

local authority electoral mandate, or who are politically accountable to an elected 

assembly other than the European Parliament (Article 305 TFEU). They are 

appointed by the Council acting by qualified majority on nominations from the 

respective Member States. The number of representatives from each Member 

State varies roughly according to the size of their respective populations. The 

Committee's purpose is to advise the Commission and Council on matters 

affecting the regions of the Member States, and in particular on matters concern- 

ing cross - border cooperation (Article 307 TFEU). Like the ECOSOC, it must be 

consulted by the Council or Commission whenever specified by the Treaties, but 

may be consulted on other occasions if thought appropriate by the Council, the 
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Commission or the European Parliament; and it may issue opinions on its own 
initiative. Again, its pronouncements are not binding. 

THE FINANCIAL INSTITUTIONS OF THE EU 

The European Investment Bank 

The European Investment Bank (EIB) is owned by the Member States of the EU 5.27 
and is based in Luxembourg. The Statute of the EIB is laid down in a Protocol 
annexed to the Treaties. It has legal personality and is headed by a Board of 
Governors composed of a Chairman plus the Finance Ministers from each 
Member State (Article 308 TFEU). Direct management of the activities of the EIB 
is carried out by a board of directors, nominated by the Member States and by the 
Commission. 

The EIS acts as a borrowing and lending agent. Its task is to contribute to the 5.28 
balanced development of the EU by making finance available to the EU's less 
developed regions. It raises its funds by issuing public bonds in the capital 
markets of the world's stock exchanges. It re -lends the monies so raised on a non 
profit -making basis to investment projects in the Member States. It also gives 
guarantees to allow commercial financing for such investment projects (Article 
309 TFEU). It participates in the EU's external development policy through 
financing and loans to countries of the developing world within the framework of 
the EU's international cooperation agreements, such as the Lomé Convention. 

The Court of Auditors 

Despite its title, this is not a court or judicial institution but an independent 5.29 
auditing body established in October 1977 to check on the financial activities of 
the other central institutions of the European Communities. The Treaty provisions 
governing it are set out in Articles 285 to 287 TFEU. It is based in Luxembourg 
and its membership is drawn from independent individuals who belong, or have 
belonged, to external audit bodies in respective Member States, or who are 
otherwise especially qualified for this office. The members are appointed for 
six-year terms by the Council after consulting the European Parliament. 
The Court of Auditors is charged with ensuring that the financial affairs of the EU 5.30 
are properly managed and, in particular, that revenue is received and expenditure 
is incurred in a lawful and regular manner. At the end of each fiscal year it 
produces a report on the EC Budget and the state of the EU's finances (Article 287 
TFEU). It may also submit its observations on specific topics in response to 
requests from other EU institutions and may draft reports on its own initiative, 
for example on the financial implications of particular aid programmes or 
proposed agricultural measures. 
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THE MONETARY INSTITUTIONS OF THE EU 

The European Central Bank 

5.31 The European Central Bank (ECB) was formed under the Maastricht Treaty as a 

new independent EU institution with its own legal personality, charged with the 

administration of the conditions for monetary union within the EU (Article 282 

TFEU). The ECB has the exclusive right to authorise the issue by national central 

banks and itself of bank notes within those Member States acceding to monetary 
union (the 'Eurozone'). These banknotes are the only legal tender within the 

Eurozone (Article 128 TFEU). 

5.32 In the matter of monetary union, the ECB has the power to make binding directly 

applicable general regulations, to issue non -binding recommendations and opin- 

ions, and to take specific decisions binding on the parties to whom they are 

addressed (Article 132 TFEU). Failure to comply with obligations imposed by 

such regulations and decisions may result in an undertaking being fined or 

penalised (Article 132(3) TFEU)). The executive board of the ECB consists of only 

six members appointed for a non -renewable term of eight years (Article 283(2) 

TFEU). The ECB's executive board, together with the governors of the national 

central banks, constitute the Governing Council of the ECB (Article 283(1) TFEU). 

Economic and Financial Committee 

5.33 The ECB is assisted in its tasks by a new advisory and consultative body, the 

Economic and Financial Committee, which is tasked with, among other things, 

keeping under review the economic and financial situation of the Member States 

and of the Union, and to report regularly thereon to the Council and the 

Commission (Article 134 TFEU). 

The European System of Central Banks 

5.34 The European System of Central Banks (ESCB) is composed of the ECB and the 

national central banks. Its basic task is to define and implement the monetary 

policy of the EU, and to hold and manage the official foreign reserves of the 

Member States. Its objectives are to maintain price stability and to support the 

general economic policies of the Union in accordance with the principle of an 

open market economy with free competition (Article 127 TFEU). No member of 

the decision -making bodies of either the ECB or the national central banks may 

seek or take instructions from EU institutions or bodies, the governments of 

Member States or from any other body (Article 130 TFEU). 
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THE JUDICIAL INSTITUTIONS OF THE EU 

A supra -national European Court was first set up under Article 7 of the 1951 5.35 
Treaty of Paris which created the European Coal and Steel Community. The duty 
of this Court of the Coal and Steel Community was to ensure that in the 
interpretation and application of that Treaty,the law was observed. To this end the 
Court was given jurisdiction to review the legality of acts of the High Authority, 
the executive of the Coal and Steel Community, as well as, in certain circum- 
stances, the acts of enterprises engaged in the coal and steel industry.3 In 1957 the 
European Economic Community was formed by the Treaty of Rome. This Treaty 
also envisaged a role for a Court to ensure that the law was observed by the 
various institutions and Member States in applying and interpreting the Treaty.4 
A new Court of Justice was formed to replace the earlier Court of the Coal and 
Steel Community, while continuing to exercise that Court's jurisdiction conferred 
under the Treaty of Paris.5 The Court of Justice was also intended to be an 
administrative law court on the model of the French Conseil d'état, with the task of 
ensuring that the institutions of the Community respected the Community 
Treaties. Its purpose was to ensure the proper administration of the Community 
order within an administrative law -not a constitutional law- framework.6 
Reflecting on the reasons for the framers of Treaty of Rome providing for the 
existence of a Court of Justice, Lord Mackenzie -Stuart has stated: 

El-flaying once created an administrative authority with power to take administrative 
decisions affecting individual interests, the concept of such an authority not being 
controlled by an independent tribunal would be sufficiently outrageous as to be 
positively offensive ...? 

Formally, post -Lisbon, the 'Court of Justice of the European Union' (also referred 5.36 
to in this work as 'the CJEU') is currently made up of three distinct courts: the 
Court of Justice; the General Court; and the Civil Service Tribunal. We shall 
consider each of these in turn. 

The Court of Justice 

The Court of Justice is a collegiate body currently comprising one judge from 5.37 
each of the 27 Member States assisted by eight Advocates General (Article 252 
TFEU). The judges and Advocates General are appointed by common accord of 
the Member States for a renewable term of six years (Article 253 TFEU). Amend- 
ments introduced by the 2007 Lisbon Treaty require such appointments to be 

3 See Art 31 of the Treaty of Paris 1951. 
See Art 164 of the Treaty of Rome 1957. 

5 See the Annex to the Treaty of Rome, Convention on Certain Institutions Common to the European 
Communities, 25 March 1957. 

e See P Lindseth, Power and Legitimacy: reconciling Europe and the Nation State (Oxford, Oxford 
University Press, 2010) for an insightful historically- informed analysis of the fundamental differences 
between the characterisation of the EU as a supra -national administrative rather than a constitutional 

See Lord Mackenzie -Stuart, The European Communities and the Rule of Law (London, Stevens & 
Sun,1977) at 7. 
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made only after consulting a panel set up to give its opinion on the candidates' 
suitability to perform the duties of Judge and Advocate General of the Court of 

Justice and of the General Court (Article 255 TFEU). A President of the Court 

of Justice is elected by the appointed judges from among their fellows for a 

renewable three -year term (Article 253(3) IFEU). The President of the Court of 

Justice directs the work of the Court and assigns cases to one of the chambers 

of the Court of Justice. 

5.38 The Court of Justice is organised into chambers of three judges or five judges, 

plus a Grand Chamber of 13 judges chaired by the President of the Court of 

Justice, and including the Presidents of the Chambers, all in accordance with the 

rules laid down in the 'Statute of the Court of Justice of the European Union' 

which is appended by the Lisbon Treaty as Protocol No 3 to the TFEU. Article 17 

of the Statute provides that: 

a) decisions of the Court of Justice shall be valid only when an uneven number 
of its members is sitting in the deliberations; 

b) decisions of chambers of three or five judges will be valid only if taken by at 

least three judges; and 
c) decisions of the Grand Chamber require at least nine judges to be sitting. 

The Court of Justice will sit as a Grand Chamber where a Member State or a 

Union institution which is a party to the case so requests, or at its own discretion 

where it consider the case particularly complex or important. 

5.39 The Court of Justice is required to sit as a full court in specified cases, namely: 

a) in an action for dismissal of the European Ombudsman brought at the 

request of the European Parliament (Article 228(2) TFEU); 
b) in an application brought by the Commission or Council for the compulsory 

retirement of or deprivation of post -employment benefits of a Member of the 

Commission (Articles 245(2) and 247 TFEU); or 
c) in an application by the Court of Auditors to deprive of Member of the Court 

of Auditors of his office, or right to a pension or other benefits in its stead 

(Article 286(6) TFEU). 

In other matters, where the Court of Justice considers that the case before it is of 

exceptional importance, it may also decide, after hearing the Advocate General, to 

refer it to a full court. Decisions of the full court shall be valid only if 15 judges are 

sitting. 

5.40 Although it remains the norm for decisions of the Court of Justice to be preceded 

by a published Opinion from the Advocate General assigned to the case, the 

Court can judge without an Advocate General's Opinion where a case raises no 

new point of law. The Court of Justice may also decide a preliminary references 

by reasoned order, where a question referred for a preliminary ruling is identical 

to a question on which the Court has already been called to rule, or where the 

answer to the question admits of no reasonable doubt or may be deduced from 

the existing case law. Where the reasoned order procedure is used, there is no 
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Opinion from the Advocate General. Instead, the Court, after hearing the Advo- 
cate General, gives its decision by reasoned order, citing in particular previous 
relevant case law. 

The primary task of the Court of Justice is to ensure that a uniform interpretation 5.41 
is given to EU law throughout the EU, whether in enforcement actions brought 
directly against a Member State under Article 263 TFEU or in the context of a 
preliminary ruling procedure from national courts under Article 267 TFEU. Its 
other main task is to maintain the institutional balance within the EU, and to that 
end it has exclusive jurisdiction in any actions brought by EU institutions, 
including the ECB, or by the Member States against any of the other central EU 
institutions (see Article 51 of the Statute of the Court of Justice of the European 
Union). Lastly, the Court of Justice acts as an appellate tribunal on appeals on 
points of law from decisions of the General Court. 

The General Court 

The Court of First Instance (CFI) of the European Communities was established 5.42 
by a decision of the Council of Ministers in 1988 in response to a request from the 
Court of Justice for a further judicial body to assist it in its tasks .8 Renamed the 
`General Court' by the Treaty of Lisbon, it is also a collegiate body, again currently 
consisting of twenty 27 judges, one from each Member State, who have been 
appointed by the Member States for a renewable term of six years. (Article 254 
TFEU allows for the possibility that the Statute of the Court of Justice of the 
European Union may alter the composition of the General Court from the 
previous Treaty requirement that the court should contain at least one judge from 
each Member State.) One of the judges appointed to the General Court is elected 
by his fellows as its President. Where necessary in a particular case, one of the 
General Court judges may perform the duties of Advocate General. The General 
Court may also sit as a Grand Chamber of 13 judges or as a full court where the 
legal complexity or importance of the case justifies it, but it normally sits in three - 
or five -judge chambers as determined by the President of the Court. 

When first set up, the CFI was given jurisdiction only in EU staff cases and in 5.43 
actions brought against the Commission by undertakings under the Coal and 
Steel Treaty, and in actions by private parties or undertakings as regards the 
Commission's implementation of the EU rules relating to fair competition. From 
late 1993,9 the CFI was given jurisdiction in all annulment actions, actions in 
respect of failure to act, damages actions and contractual disputes brought 
directly to court at the instance of private parties. The factor common to the 
responsibilities transferred to the General Court is that they are matters which 
were likely to involve a court in direct investigation of often complex factual 
situations, which are consequently particularly time- consuming. 

Decision 88/591, [1988] OJ L319/1 and [1989] OJ L241/4. 
9 Decision 93/350 [1993] OJ L144/21. 
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First instance jurisdiction 

5.44 The General Court was intended to develop into a specialist legal tribunal 
entrusted with the task of controlling or checking the acts of administrative 
authorities of the EU in so far as their decisions affect individual interests. By 

virtue of Article 256 IFEU, the General Court has been accorded first instance 

jurisdiction over direct actions brought by individuals who seek: 

a) to challenge the validity of legislative acts and other acts intended to produce 
legal effects vis -à -vis third parties (Article 263 TFEU); 

b) to review the lawfulness of failures to act on the part of the institutions of the 

Union (Article 265 TFEU); 
c) payment of compensation for damage caused by the Union institutions or 

their staff (Article 268 TFEU); 
d) a ruling, pursuant to an arbitration clause contained therein, on a legal issue 

arising out of any contract concluded by or on behalf of the Union (Article 

272 TFEU). 

5.45 At the time of writing, Article 51 of the Statute of the Court of Justice of the 

European Union derogates from the general rule laid down in Article 256(1) 

TFEU, by reserving to the Court of Justice (rather than the General Court) first 

instance jurisdiction in relation to court proceedings brought by Member States 

under Article 263 TFEU against an act of-or, under Article 265 TREU, in respect 

of a failure to act by -the European Parliament or the Council, or by those 

institutions acting jointly. First instance jurisdiction has also been reserved to the 

Court of Justice by the same provision in respect of Article 263 TFEU or Article 

265 IFEU action brought by an institution of the Union in respect of an act of-or 
failure to act by -the European Parliament, the Council (both those institutions 
acting jointly), the Commission or the ECB. 

5.46 Otherwise the terms of Article 51 of the Statute of the Court of Justice allow the 

General Court to retain Treaty jurisdiction in court actions brought by a Member 

State against: 

a) decisions taken by the Council in relation to the authorisation of State aid 

(Article 108(2)(iii) TFEU); 
b) acts of the Council in relation to anti- dumping pursuant to the Union's 

Common Commercial Policy (Article 207) TFEU; and 
c) acts of the Council done under reference to Article 291(2) TFEU by which the 

Council exercises implementing powers. 

5.47 Decisions given by the General Court under all and any of the above -noted provi- 

sions maybe subject to a right of appeal to the Court of Justice on points of law,10 and 

1° See Case C- 413/08 P Lafarge SA y European Commission, 17 June, [2010] ECR I -nyr at paras 15-17. 

'It is settled case -law that the Court of Justice has no jurisdiction to establish the facts or, without 

exception, to examine the evidence which the General Court accepted in support of those facts. 

Provided that the evidence has been properly obtained and the general principles of law and the rules 

of procedure in relation to the burden of proof and the taking of evidence have been observed, it is for 

the General Court alone to assess the value which should be attached to the evidence produced to it 
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only from arguments which were before the General Court,11 under the condi- 
tions and within the limits laid down by the Statute. 

Appellate jurisdiction from the specialised courts 

Article 257 TFEU also allows the EU legislature to establish specialised courts 5.48 
attached to the General Court, to hear and determine at first instance certain 
classes of action or proceedings in specific areas. Article 257(3) TFEU gives the 
General Court jurisdiction to hear and determine actions or proceedings brought 
against the decisions of such specialised courts, which appeal decisions of the 
General Court may themselves exceptionally be subject to review by the Court of 
Justice 'where there is a serious risk of the unity or consistency of Union law 
being affected' (Article 256(2) TFEU). 

The only such specialised court which had been set up as at the time of writing is 5.49 
the Civil Service Tribunal, tasked with ruling upon the employment law and 
conditions disputes between the Union institutions and their employees which 
were formerly within the remit of the General Court. The General Court also 
enjoys an appellate jurisdiction from decisions of the Civil Service Tribunal in 
employment disputes between the Union institutions and their staff (Article 270 
7FEU). 

Preliminary reference jurisdiction 

Although Article 256(3) TFEU in principle grants the General Court jurisdiction to 5.50 
hear and determine Article 267 TFEU preliminary references from national courts, 
as at the time of writing no provision had yet been made in the Statute of the 
Court to allow this jurisdiction to be activated. Article 267 TFEU preliminary 
reference decisions by the General Court may, in exceptional circumstances 

(see Case C- 122/01 P T Port v Commission [2003] ECR I -4261, paragraph 27, and Case C- 167/06 P 
Komninou and Others v Commission [2007] ECR I -141, paragraph 40). Save where that evidence has been 
distorted, its appraisal therefore does not constitute a point of law which is subject, as such, to review 
by the Court of Justice (see, in particular, Case C -8/95 P New Holland Ford v Commission [1998] ECR 
I -3175, paragraph 26). ... Where an appellant alleges distortion of the evidence by the General Court, 
he must, pursuant to Article 225 EC, the first paragraph of Article 51 of the Statute of the Court of 
Justice and Article 112(1)(c) of its Rules of Procedure, indicate precisely the evidence alleged to have 
been distorted and show the errors of appraisal which, in his view, led to such distortion (see, to that 
effect, Joined Cases C- 204/00 P, C- 205/00 P, C- 211 /00 P, C- 213/00 P, C- 217/00 P and C- 219/00 P 
Aalborg Portland and Others v Commission [2004] ECR I -123, paragraph 50). ... Such distortion exists 
where, without recourse to new evidence, the assessment of the existing evidence is manifestly 
incorrect (see Case C- 229/05 P Ha( and KNK v Council [2007] ECR I -439, paragraph 37).' 

11 Ibid, at para 52: 'To allow a party to put forward for the first time before the Court of Justice a 
plea in law and arguments which it has not raised before the General Court would be to authorise it to 
bring before the Court of Justice, whose jurisdiction in appeals is limited, a case of wider ambit than 
that which came before the General Court. In an appeal the jurisdiction of the Court of Justice is thus 
confined to review of the findings of law on the pleas argued before the court below (see Case 
G266/97 P VBA v VGB and Others [2000] ECR I -2135, paragraph 79, and Case C- 167/04 P JCB Service 
n Commission [2006] ECR I -8935, paragraph 114).' 
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relating to the need to preserve the unity or consistency of Union law (see the 

third paragraph of Article 256(3) TNEU), be subject to review by the Court of 

Justice. 

5.51 The Role of the Judicial Institutions of the EU 

5.52 The purpose of the judicial institutions of the EU has been to ensure that the rule 

of law is respected in the administration and development of the EU. When 

producing such legally- binding opinions and judgments, the judges of each court 

sit and speak not individually but as a college. No dissenting judgments are 

permitted. All the judges take an oath to preserve the secrecy of the deliberations 
of the courts, both during and after their term of office. In both courts, judgments 
are drafted by one judge, the Juge- rapporteur, who is also responsible for prepar- 
ing a report summarising the facts and the written arguments submitted by the 

parties and interveners in the case. This draft judgment is discussed and 

amended, and each paragraph is voted on by the judges sitting in the particular 
case. The majority view becomes the sole judgment of the particular court and is 

signed by all judges involved in the case. The consequent tendency for judgments 
to reflect a consensus of the views of all of the judges involved means that 

judgments are not always internally coherent or consistent with one another. 

Academic writing commenting on the judgments of the Court of Justice and of 

the General Court assumes a particular importance in establishing the develop- 
ment of clear lines of EU legal doctrine. 

5.53 The judgments of all the tribunals which currently make up the Court of Justice of 

the European Union are generally quite short compared to the judgments 
produced by courts in the United Kingdom. They have a tendency to repeat 

formulae or dicta established in previous case law of the CJEU, while altering the 

meaning and effect of these phrases by applying them to different factual 

situations. 

5.54 In theory, every judgment of the Court of Justice, no matter the number of judges 

participating in the decision, is of equal normative weight. In practice, however, 

where it has discretion to do so, the Court of Justice will convene itself as a Grand 

Chamber for cases which it considers to be of particular importance, often where 

reconsidering a disputed or controversial line of case law. The implicit or explicit 

overruling of past judgments of the Court of Justice is more likely to take place in 

the course of a judgment by a Grand Chamber. Unfortunately, because these cases 

involve a larger number of judges seeking to produce a decision on which a 

majority can agree, decisions by the Grand Chamber are more likely to be lacking 

in clarity of expression and reasoning. 

5.55 The judgments of the Court of Justice and, occasionally also of the General Court, 

are preceded by a reasoned opinion delivered in open court by the Advocate 
General assigned to the case. In his opinion the Advocate General may review the 

relevant case law and academic legal literature, illustrate how a particular 
doctrine of EU law has been and might be developed, and sketch the possible 
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consequences of deciding the case one way or the other. An Opinion will 
recommend that the CJEU should decide the case in a particular way. Neither the 
Court of Justice nor the General Court is bound to-and does not always- follow 
the course proposed by the Advocate General, who is excluded from the delibera- 
tions on the case. Neither does the CJEU usually specify in its judgments whether, 
how and why it differs from the views of, the Advocate General. The Advocate 
General's Opinions are nevertheless important in elaborating upon the brief, even 
terse, judgments ultimately delivered by the CJEU. The Court's judgments may 
appear less Delphic when read in the light of the Advocate General's Opinion. 

In addition to the power to give judgments on EU law in the matters brought 5.56 
before it, the Court of Justice may also be asked by a Member State, the European 
Parliament, the Council or the Commission for its (legally- binding) opinions on 
the compatibility with the Treaties of proposed international agreements between 
the EU and third countries and international organisations (Article 218(11) TFEU). 
If the opinion of the Court of Justice is adverse, the agreement may not enter into 
force unless and until the agreement or the Treaties on which it is based are dilly 
revised. 

The Forms of Action Before the CJEU 

The TFEU provides for the following forms of action: 5.57 

a) Proceedings against a Member State for failure to fulfil an obligation under the 
Treaty 

These enforcement actions may brought against Member States by the 
Commission (Article 258 TFEU) or another Member State (Article 259 TFEU). 
Without prejudice to this right of another Member State to bring the recalci- 
trant Member State before the Court under Article 259 TFEU, the Commission 
may also bring supplementary enforcement actions against Member States 
who fail to take the necessary measures to comply with a judgment of the 
Court of Justice against them, which may result in a fine or penalty payment 
being imposed upon that Member State by the Court (Article 260 TFEU). 

b) Proceedings for annulment of EU acts 
A Member State, the European Parliament, the Council and Commission may 
bring an action before the Court of Justice to review the legality of: any 
legislative acts; any acts of the Council, of the Commission and of the ECB 
other than recommendations or opinions; and any acts, intended to produce 
legal effects in relation to third parties, of the European Parliament, of the 
European Council and of any bodies, offices or agencies of the European 
Union. The Court of Auditors, the ECB and the Committee of the Regions 
may also bring actions for annulment before the Court of Justice for the 
Purpose of protecting their respective prerogatives. A private party has locus 
standi to bring such an annulment action in respect of an EU decision or 
regulation of direct and individual concern to him. As noted in chapter four, 
the standing requirements are, however, construed strictly by the Court 
(Article 263 TFEU). 
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c) Proceedings against the Council, Commission, European Parliament and ECB for 

failure to act 
A Member State and the European institutions may bring an action before the 

Court of Justice alleging an infringement of the Treaties by any of the 

European Council, the Council, the Commission, the European Parliament, 
the ECB and any bodies, offices or agencies of the European Union in respect 
of their failure to act. A private party may also complain to the General Court 

under this procedure that a European institution has, contrary to the Treaties, 

failed to address that person by any act, other than by way of a recommen- 
dation or opinion (Article 265 TFEU). 

d) Suspension of certain rights resulting from Union Membership 
Article 269 TFEU allows a Member State to challenge the procedural propri- 
ety of an act- adopted under and in terms of Article 7 'l'EU by either the 

European Council or the Council -which is preliminary to or concerned with 

the suspension of certain of that Member State's rights under the Treaties on 

the grounds of that Member State's apprehended or actual breach of the 

European Union's values of 'respect for human dignity, freedom, democracy, 
equality, the rule of law and respect for human rights, including the rights of 

persons belonging to minorities', as these are set out in Article 2 'l'EU. 
e) Action for damages 

Actions may be raised against the EU for financial compensation in respect of 

damage caused by European institutions or servants acting in the perfor- 

mance of their duties (Articles 268 and 340(2) TFEU). Compensation under 

this head has rarely been awarded. 
f) Disputes relating to employment matters between the EU institutions and their 

employees 
The Civil Service Tribunal has first instance jurisdiction in any dispute 

relating to employment matters between the EU institutions and their 

employees (Article 270 TFEU). 
g) Disputes involving the EIB and the ECB 

The EIB may bring the equivalent of the Commission's Article 258 TFEU 

action against a Member State in respect of its failure to carry out its 

obligations under the Statute of the European Investment Bank (Article 271 

TFEU); and similarly, the ECB may bring an action against a national central 

bank in respect of its failure to fulfil its obligations under the Treaty and the 

Statute of the European System of Central Banks (Article 271(d) TFEU). 

Actions of annulment may be brought against measures adopted by the 

Board of Governors or by the Board of Directors of the EIB by Member States 

or the Commission, but not by natural persons.12 
h) Contractual disputes with the EU 

The CJEU has jurisdiction to give judgment in accordance with any arbitra- 

tion clause contained in a contract concluded by or on behalf of the EU 

12 See Case T- 460/93 Etienne Tête and Others y European Investment Bank [1993] ECR II-1257. 
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(Article 272 TFEU).13 Actions brought by natural or legal persons would go in 
the first instance to the General Court. 

i) Prorogation of jurisdiction by Member States 
The jurisdiction of the Court of Justice may be prorogued by special agree- 
ment between Member States in disputes between them over matters relating 
to the Treaties (Article 273 TFEU). , 

j) References from national courts 
For the practising lawyer in the United Kingdom, the most significant aspect 
of the jurisdiction of the courts of the EU is the preliminary reference 
procedure from national courts conferred under Article 267 TFEU. National 
courts of the Member States have power to review the proper administrative 
implementation of EU law within their jurisdiction. National courts are also 
required to uphold and protect any directly- effective provisions of EU law 
which confer rights on individuals. Questions of the proper interpretation of 
EU law may accordingly arise before national courts. Where it is necessary to 
decide on such question in order to give judgment in the case before it, the 
preliminary reference procedure allows the national court to refer the matter 
to the CJEU to enable it to give a ruling on the correct understanding of EU 
law. 

Certain provisions of international Convention which had been concluded among 5.58 
EU member State also made provision for a preliminary reference jurisdiction 
from national courts to the Court of Justice. These included: Article 3 of the 
Luxembourg Protocol relating to the proper interpretation of the 1968 Brussels 
Convention on Jurisdiction14; Article 2 of the First Protocol to the 1980 Rome 
Convention on Applicable Law in Contract15; Article 3 of the 1989 Luxembourg 
Agreement relating to Community Patents16; Articles 2 and 3 of the 1997 Protocol 
on the Convention on the Service of Judicial and Extra judicial Documents in 
Civil and Commercial Matters17; and the 1998 Protocol on the interpretation of the 
Convention on Jurisdiction in Matrimonial Matters.18 As we note in chapter 
eighteen on private international law, however, the provision for making prelimi- 
nary references to the EU has been changed with the progressive integration of 
previously concluded private international conventions into EU law proper. This 
has been done by the replacement of these international Conventions (which 
previously sat alongside -but outside -EU law proper) by directly applicable EU 

13 See Case C- 294/02 Commission y AMI Semiconductor Belgium BVBA [2005] ECR I -2175 at paras 
49-50, where the Court of Justice notes that since the term 'Court of Justice', as used in the EC Treaty, 
did not refer to one Community court or the other but to the Community judicial institution then 
comprising the Court of Justice and what was then known as the CFI, the reference to the 'Court of 
Justice' in Art 238 EC (now Art 272 TFEU) must be taken to be a reference to the judicial institution as 
a whole.. Further, since the Treaty does not lay down any particular wording to be used in an 
arbitration clause, any wording which indicates that the parties intend to remove any dispute between 
them from the purview of the national courts and to submit them to the CJEU must be regarded as 
sufficient to give the CJEU jurisdiction under Art 272 TFEU. 

14 Reproduced in [1983] OJ C 97/23. 
15 Reproduced in [1989] OJ L48/1. 
16 Reproduced in [1989] OJ L401 /1. 
" Reproduced in [1997] OJ C261/18. 'S Reproduced in [1998] OJ C 221/20. 



192 The Institutional Structure of the EU 

regulations in relation to which the CJEU has a full interpretative jurisdiction 
under and in terms of the TFEU. We consider the details of these various EU 

regulations in the sphere of private international law in that chapter. 



6 

The EU and Fundamental Rights 

INTRODUCTION 

In this chapter we consider the EU's approach to fundamental rights. We look at 6.01 
the case law of the CJEU as it has developed over time on fundamental rights 
matters. We set out the (pre -)history to the adoption of the Charter of Fundamen- 
tal Rights of the European Union (CFR) and we explore why, in the light of the 
CJEU's jurisprudence, it was thought that a specifically EU Charter of Fundamen- 
tal Rights was necessary. We conclude with a consideration of the current legal 
status of the EU Charter in EU law, following the ratification of 2007 Lisbon 
Treaty and the prospects for the accession of the EU to the European Convention 
on Human Rights (ECHR). As has been noted: 

With the entry into force of the Lisbon Treaty, the Charter of Fundamental Rights 
of the European Union became legally binding. Furthermore, the Lisbon Treaty 
pro -vides for EU accession to the European Convention on Human Rights. In this 
context, increased knowledge of common principles developed by the Court of 
Justice of the European Union and the European Court of Human Rights is not 
only desirable but in fact essential ...1 

FUNDAMENTAL RIGHTS AND THE CJEU: A RESPONSE TO A LEGITIMACY 
CRISIS 

The story of the manner in which fundamental rights first came to be taken up 6.02 
into EU law is well known and now (relatively) uncontested.3 Like the US 
Constitution as originally drafted, the original European Treaties contained no 

1 Handbook on European non -discrimination law (Luxembourg, Publications Office of the European 
Union, 2011) a joint production of the EU's Agency for Fundamental Rights and the European Court of 
Human Rights at 3. This book is described by the Agency of Fundamental Rights in their press release 
of 21 March 2011 as 'the first publication to present and explain the body of non -discrimination law 
stemming from the European Convention on Human Rights and European Union law as a single, 
converging legal system.' 

2 See J Coppel and A O'Neill, 'The European Court of Justice: Taking Rights Seriously ?' (1992) 12 
Legal Studies 227; (1992) 29 CML Rev 669. 

a 
See, however, the alternative account contained in J Weiler and N Lockhart in "'Taking Rights 

Seriously" seriously: the European Court of Justice and its Fundamental Rights Jurisprudence' (1995) 
32 CML Rev 51 -94, 579 -627. 
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enumeration of fundamental rights. But unlike the US Constitution,4 there was 
and is no provision in the European Treaties to the effect that rights and duties 
under EU law would prevail or had, in any sense, primacy over national laws in 

the courts of Member States. 

The Problem of Primacy 

6.03 The claim to the primacy of EU law over national law -and, indeed, over all 

other forms of international laws -is one which rests not in any text of the 

European Treaties, but rather on the repeated claims of the CJEU.6 

6.04 The Court of Justice stated in Costa y ENEL7 that membership of the EU entailed a 

permanent limitation of the sovereign rights of the Member States, to the extent 
that national laws passed after entry into the EU could not be given effect to if 

and in so far as they were contrary to EU law. Member States were consequently 
said to have a duty under EU law to repeal national laws which were found to be 

contrary to EU law.8 Where this has not been done, the Court of Justice has 

repeatedly stressed that it is the duty of national courts to give precedence to EU 

law in situations of conflict with national law,9 by 'disapplying' in the particular 
case the national rule even one which post -dates the relevant EU law provi- 
sion.10 This duty of 'disapplication' to give primacy to incompatible EU law 

provisions applies even to fundamental national constitutional norms11 for, as the 

Court of Justice stated in Internationale Handelsgesellschaft GmbH: 

4 Art VI of the United States Constitution 1789 has provided from the outset that 'this Constitu- 
tion, and the laws of the United States which shall be made in pursuance thereof, and all Treaties 

made, or which shall be made, under the authority of the United States shall be the supreme law of the 

Land; and the judges in every State shall be bound thereby, anything in the Constitution of Laws of 

any State to the contrary notwithstanding'. See too Missouri y Holland 252 US 416 (1920). 
s See notably Joined Cases C- 402/05 P & C- 415/05 P Kadi & Al Barakaat International Foundation v 

Council and Commission [2008] ECR I -6351 at paras 326 -27. 
6 See N Tiirkiiler Isiksel, 'Fundamental rights in the EU after Kadi and Barakaat' (2010) 16 European 

Law Journal 551 at 560: '[There is] an enduring vein of court skepticism according to which the ECJ 

resorts to the hallowed language of fundamental rights to widen its own authority. Previous critics 

including Jason Coppel and Aidan O'Neill, and Martti Koskenniemi, have picked up on the court's 
description of free movement rights as "fundamental" rights, charging that the court draws normative 
equivalence between these market freedoms and more weighty rights such as those enshrined in 

Member States' constitutions and the European Convention for the Protection of Human Rights and 

Fundamental Freedoms 1950 (ECHR). According to critics, the Court's goal in equating market 

freedoms with basic rights is to leverage greater jurisdictional turf for Community law. While the 

controversial question about the hierarchy between economic rights and civil and political rights does 

not arise in the context of Kadi (since Mr Kadi's rights of both categories were violated equally!), de 

Bíu-ca's logic suggests a similar charge, namely that Mr Kadi's rights were merely incidental to this 

titanic struggle between the EC legal order and international law, and further, that the court is morally 
suspect as it has deployed human rights instrumentally in order to fortify EU law against subordina- 
tion in an international legal hierarchy.' 

Case 6/64 Costa y ENEL [1964] ECR 585 at 593 -94. 
a Case 167/73 Commission y France [1974] ECR 359. 
9 See, eg, Case C- 381/89 VASKO [1992] ECR I- 2111. 

10 See Case C- 314/08 Filipiak v Dyrektor Izby Skarbowej w Poznaniu [2009] ECR 1- 11049. 
11 Case C- 213/89 R y Secretary of State for Transport, ex p Factortame (No 2) [1990] ECR 2433. 
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[T]he validity of a Community measure or its effect within a Member State cannot be 
affected by allegations that it runs counter to either fundamental rights as formulated by 
the constitution of that State or the principles of the national constitutional structure.12 

By contrast, Paul Kirchhoff, former Justice of the German Constitutional Court, 6.05 
has written extra judicially: 

If ... Community law were to seek to abridge the fundamental rights protection 
deemed immutable by [the German Constitution] the Grundgesetz, [German] 
constitutional law would then have the mandate and the power to reject this 
imposition as not being legally binding.13 

Competing Lines of Legitimacy 

It is clear that the grand claims as to the absolute primacy of EU law over even the 6.06 
fundamental rights provisions of national constitutions has created problems ,for 
the national constitutional courts of the Member States. They have seen their 
primary and ultimate duty as being to preserve the integrity of their written 
constitution and any enumeration of fundamental rights contained therein. Given 
that there were no fundamental rights expressly contained in or protected by the 
European Treaties as then drafted, it seemed clear and inescapable that, from the 
national constitutional standpoint, EU law would have to give way to national 
fundamental rights considerations in the event of a conflict between the two. 
Further, it was the duty of these national constitutional courts as guardians of 
fundamental rights to hold that any actions or omissions by the EU institutions 
which were found to be incompatible with national constitutional requirements 
for respect for fundamental rights would not be recognised as having legal effects 
within their territories. Certainly, both the German Constitutional Court (the 
Bundesverfassungsgericht)14 and the Italian Constitutional Court15 quickly made 
clear their reservations as to the compatibility of the Court of Justice's doctrine of 
the supremacy of EU law over national law, with those national courts' constitu- 
tional duties to preserve and protect the fundamental rights being guaranteed in 
their respective national constitutions.16 

u In Case 11/70 Internationale Handelsgesellschaft GmbH v Einfuhr und Vorratstelle für Getriede und 
Futtermittel [1970] ECR 1125. 

13 P Kirchhoff, 'The Balance of Powers between National and European Institutions' (1999) 5 
European Law Journal 225 at 227. 

14 See the 1974 Bundesverfassungsgericht decision in Internationale Handelsgesellschaft mbh v Einfuhr- 
und Vorratstelle fuer Getreide und Futtermittel [1974] 2 CMLR 540. This case was subsequently modified 
by the Federal Constitutional Court decision in Case 2 BvR 197/83 Wünsche Handeslgesellschaft () 
[1987] 3 CMLR 225. For commentary on this case, see E Lanier, 'Solange, farewell: the Federal German 
Constitutional Court and the recognition of the Court of Justice of the European Communities as 
Lawful College and 1. 

See 
judges' 

e 183 of 27/12/73 Fro ii Ministero delle Finanze [1974] 2 CMLR 383 and Case 232 of 
21/4/89 SpA Fragd v Amministrazione delle Finanze (1989) 72 Rivista di Diritto Internazionale 103. For a 
conunentary in these cases, see G Gaja, 'New Developments in a continuing story: the relationship 
between Italian and EEC law' (1990) 27 CML Rev 83. 

16 For an analysis of, inter alia, the Italian and German constitutional case law, see FI Schermers, 
The Scales in Balance: National Constitutional Court v Court of Justice' (1990) 27 CML Rev 97. 
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6.07 The reception of EU law in national legal orders, whether the national constitu- 
tion is written or unwritten,17 unavoidably exposes the fact of differing lines of 

justification, and uncovers the real possibility of a conflict between the require- 
ments of the national constitution and the (ever -growing) demands of EU law, 

such as might precipitate a legitimation crisis.18 When the validity or normativity 
of EU law is examined, one necessarily ends up with radically different lines of 

legitimacy and of justification. National judges of the Member States seek to place 
and understand EU law in the context of their own national constitutions, and see 

it as limited by the bounds of those national constitutions.19 By contrast, the 

judges of the CJEU seek to trace the validity of EU law to the original foundation 
Treaties, notably the 1957 Treaty of Rome, which the Court of Justice progres- 
sively redefined in the language of (supra -national) constitutionalism as a Grund- 

norm which was said to found and ground the whole EU legal system, the 

validity of which was to be in no sense dependent upon (and hence not bounded 
by) national constitutional norms 2° Instead the logic of the new legal system 
envisaged by the CJEU judges impelled them to proclaim the primacy of this 

supra- national legal system over and against the domestic legal systems of the 

Member States. The claim to primacy was seen by them as being a necessary 
condition for this autonomous EU legal system to exist and flourish.21 

6.08 The issue of competing lines and concepts of justification for the new EU legal 

system became particularly acute from the point of view of the post -World War II 

German Constitution (the Grundgesetz) because it contains certain unalterable 
principles - notably in relation to the duty of the German authorities to show 

respect for certain enumerated fundamental rights. By the very terms of the 

Grundgesetz, these fundamental rights provisions can never be amended, modi- 

fied or departed from. And these unalterable principles also include, in Article 20 

Grundgesetz, respect for a democratic form of government and the sovereignty of 

17 Thoburn y Sunderland City Council [2003] QB 151 per Laws LJ at para 69: 'In the event, which no 

doubt would never happen in the real world, that a European [Community] measure was seen to be 

repugnant to a fundamental or constitutional right guaranteed by the law of England, a question 
would arise whether the general words of the European Communities Act 1972 were sufficient to 

incorporate the measure and give it overriding effect in domestic law.' 
18 See DH Scheuing, 'The Approach to European Law in German Jurisprudence' (2004) 5(6) 

German Law Journal 703. 
19 See R v Ministry of Agriculture, Fisheries and Food and another, ex p First City Trading and others 

[1997] 1 CMLR 250; [1997] European Law Reports 195 per Laws J at 210: '[T]he Court of Justice has no 

inherent jurisdiction. Its authority derives solely from the Treaties. Although (by virtue ultimately of 

the European Communities Act 1972) its decisions are as a matter of English law supreme, its 

supremacy runs only within its appointed limits.' 
20 See Case 294/83 Parti Ecologiste 'Les Verts' y European Parliament [1986] 1339 ECR at 1365: '[The 

Community] is based on the rule of law, inasmuch as neither the Member States nor its institutions 
can avoid a review of the question whether the measures adopted by them are in conformity with the 

basic constitutional charter, the Treaty' See, too, the Opinion of the then AG Mancini in Les Verts, ibid 

at 1350: '[T]he obligation to observe the law takes precedence over the strict terms of the written law. 

Whenever required in the interests of judicial protection, the Court is prepared to correct or complete 
rules which limit its powers in the name of the principle which defines its mission.' 

21 See Case 14/68 Walt Wilhelm y Bundeskartellamt [1969] ECR 1 at 14: 'The binding force of the 

Treaty and of measures taken in application of it must not differ from one State to another as a result 

of internal measures, lest the functioning of the Community system should be impeded and the 

achievement of the aims of the Treaty placed in peril.' 
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the German people.22 In 2004 a case was brought before the Bundesverfassungsger - 
icht, in the wake of the conclusion of the Maastricht Treaty. This case sought to 
challenge not only the constitutional compatibility of the Maastricht Treaty, but 
also the validity of the amendments to the German Constitution, that is, Article 23 
of the Grundgesetz, which had been passed in order to ensure compatibility 
between the Maastricht Treaty and the German Constitution. The Bundesverfas- 
sungsgericht rejected the constitutional challenge on its merits (finding the provi- 
sions of the Maastricht Treaty to be compatible with the fundamentals of the 
Grundgesetz), but in the course of its judgment the court reaffirmed (German) 
national sovereignty in unequivocal terms, stating: 

The Federal Republic of Germany, therefore, even after the Union Treaty comes into 
force, will remain a member of an association of States (Staatenbund), the common 
authority of which is derived from the Member States and can only have binding effects 
within the German sovereign sphere by virtue of the German instruction that its law be 
applièd.2a 

Similarly, in its later decision on the constitutionality of the Lisbon Treaty/the 6.09 
Bundesverfassungsgericht observed: 

Article 23.1 of the Grundgesetz, like art. 24.1 of the Grundgesetz, underlines that the 
Federal Republic of Germany takes part in the development of a European Union 
designed as an association of sovereign states (Staatenverbund) to which sovereign 
powers are transferred. The concept of Verbund covers a close long -term association of 
states which remain sovereign, a treaty -based association which exercises public author- 
ity, but whose fundamental order is subject to the decision - making power of the 
Member States and in which the peoples, i.e. the citizens, of the Member States, remain 
the subjects of democratic legitimation. 

The empowerment to transfer sovereign powers to the European Union or other 
intergovernmental institution permits a shift of political rule to international organisa- 
tions. The empowerment to exercise supranational powers, however, comes from the 
Member States of such an institution. They therefore permanently remain the masters of 
the Treaties. 

[T]there can be no independent subject of legitimation for the authority of the European 
Union which would constitute itself, so to speak, on a higher level, without being 
derived from an external will, and thus of its own right. The Grundgesetz does not 
authorise the German state bodies to transfer sovereign powers in such a way that their 
exercise can independently establish other competences for the European Union. It 
prohibits the transfer of competence to decide on its own competence (Kompetenz- 
Kompetenz).24 

u See M Herdegen, 'Maastricht and the German Constitutional Court: constitutional restraints on 
an ever closer union' [1994] CMLR 229. See also H G Crossland, 'Three major decisions given by the 
Bundesverfassungsgericht' (1994) 19 EL Rev 202. 

za Brunner v European Union Treaty [1994] 1 CMLR 57 at 91, para 55. 
Z' Case 2 BvE 2/08 Re Ratification of the Treaty of Lisbon (German Bundesverfassungsgericht, 30 June 

2009) [2010] CMLR 13. For commentary on this decision, see P Kiiver, 'The Lisbon Judgment of the 
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6.10 The history of the relationship between the Court of Justice's claims as to the 
primacy of EU law and the constitutional courts of Member States beyond Italy25 

and Germany26 (including Belgium,27 France 28 Denmark,29 Spain,30 Ireland31 
and -among the newer Member States of Central Europe32-Poland,33 the Czech 
Republic,34 Latvia35 and Estonia36) continues to show this line of tension between 
the obligation to apply national constitutional norms and the CJEU's grand 
claims as to the requirements of EU law.37 Having been tasked with the ultimate 
responsibility for the protection of the integrity of their national constitutions, 
national supreme or constitutional courts have inevitably experienced legal 
doctrinal difficulties in reconciling their national constitutional duties with the 

claimed obligations upon them arising directly under EU law to apply and prefer 

German Constitutional Court: a court- ordered strengthening of the national legislature in the EU' 
(2010) 16 European Law Journal 578. 

23 See more recently Corte Costituzionale s. 102/2008, raising the first preliminary question of the 
Italian Constitutional Court to the ECJ. For a commentary on this decision, see ME Gennusa, 'II primo 
rinvio pregiudiziale da Palazzo della Consulta: la Corte Costituzionale come "giudice europeo"' in 

(2008) 3 Quaderni Costituzionali 612. See also F Fontanel li and G Martinico, 'Between Procedural 
Impermeability and Constitutional Openness: the Italian Constitutional Court and Preliminary 
References to the European Court of Justice' (2010) 16 European Law Journal 345. 

26 See, too, Case 2 BVR 2236/04 Re Constitutionality of German Law Implementing the Framework 
Decision on a European Arrest Warrant (German Bundesverfassungsgericht, 18 July 2005) [2006] 1 CMLR 6. 

27 See Re Appeal Against Flemish Decree Ratifying the Treaty of Lisbon (Belgian Constitutional Court, 
19 March 2009) [2010] 3 CMLR 7. 

28 In Re Ratification of the European Union Treaty [1993] 3 CMLR 345 -which is the English 
translation of decision of the French Conseil Constitutionnel on the constitutionality of the Maastricht 
Treaty -the Conseil Constitutionnel stated (at 351, paras 13 -14): '[R]espect for national sovereignty does 

not prevent France ... from entering into international undertakings, subject to reciprocity, with a view 

to participating in the formation or development of a permanent international organisation possessing 
legal personality and decision making powers by the effect of transfers of powers consented to by the 

Member States. However, if the international undertakings given for this purpose contain a provision 
contrary to the Constitution or affect the essential conditions for the exercise of national sovereignty, 
authorisation for ratifying them requires amendment of the Constitution.' See subsequently Case 

(2004 -504 DC) Re EU Constitutional Treaty and French Constitution (French Conseil Constitutionnel, 19 

November 2004) [2005] 1 CMLR 30; Re Constitutional Review of Law on Liberalisation of Online Gaming 

and Gambling Sector (French Conseil Constitutionnel, 12 May 2010) [2010] 3 CMLR 4. 
29 See Carlsen v Rasmussen (Danish Supreme Court, 6 April 1998) [1999] 3 CMLR 854 re the 

constitutionality of the Maastricht Treaty. 
39 See Case 1236/1992 Re Municipal Electoral Rights (Spanish Tribunal Constitucional, 1 July 1992) 

[1994] 3 CMLR 101; Declaration 1/2004 Re EU Constitutional Treaty and Spanish Constitution (Spanish 
Tribunal Constitucional, 13 December 2004) [2005] 1 CMLR 39; RA Garcia, 'The Spanish Constitution 
and the European Constitution: the script for a virtual collision and other observations on the 

principle of primacy' (2005) 6(6) German Law Journal 609. 
31 See Crotty v An Taoiseach [1999] 2 CMLR 666 (fish Supreme Court) and W Phelan, 'Can Ireland 

legislate contrary to European Community law ?' (2008) 33 EL Rev 530. 
32 Z Kiihn, 'The Application of European Law in the New Member States: Several (Early) 

Predictions' (2004) 5(6) German Law Journal 577. 
33 See, cg: Re Enforcement of a European Arrest Warrant (Polish Constitutional Tribunal, 27 April 

2005) [2006] 1 CMLR 36; and Case P37/05 Re Division of Jurisdiction between Constitutional Tribunal and 

European Court of Justice (Polish Constitutional Tribunal, 19 December 2006) [2007] 3 CMLR 48. 

34 Re Constitutionality of Framework Decision on the European Arrest Warrant (Czech Constitutional 
Court, 3 May 2006) [2007] 3 CMLR 24. 

33 Re. Ratification of the Lisbon Treaty (Constitutional Court of Latvia, 7 April 2009) [2010] 1 CMLR 

42. 
36 See Re Supremacy of EU Law (Supreme Court of Estonia, 11 May 2006) [2010] 1 CMLR 34; and Re 

Supremacy of EC Law (Estonian Supreme Court, 26 June 2008) [2010] 2 CMLR 15. 
7 See now S Enchelmaier, 'Supremacy and Direct Effect of European Community Law reconsid- 

ered, or the use and abuse of political science as jurisprudence' (2003) 23 OJLS 281. 
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this body of supra -national law in the event of conflict or inconsistency between 
the national and supra -national legal orders.38 

The Discovery of Fundamental Rights by the CJEU 

The response by the CJEU to these tensions concerning -and implicit and express 6.11 
challenges to-the claimed primacy of EU law over, in particular, the fundamen- 
tal rights contained in national constitutions, was to 'discover' that, notwithstand- 
ing the failure by the drafters to include any Bill of Rights within the original 
European Treaties, EU law itself contained unwritten principles requiring the 
protection of fundamental rights. And by happy coincidence, the gradual uncov- 
ering by the CJEU of those fundamental rights which are said implicitly to be 
recognised and protected within the EU legal system has revealed that the EU 
fundamental rights substantially echo the terms of, and in substance reflect, many 
of those rights already expressly embodied in the various national constitutions, 
as well as in human rights Treaties to which the EU Member States are all 
signatories, most notably among these the ECHR.39 Thus, in its 1974 decision in 
Nold v Commission, the Court of Justice stated: 

International Treaties for the protection of human rights on which the Member States 
have collaborated or of which they are signatories can supply guidelines which should 
be followed within the framework of EU law.40 

The Court of Justice has subsequently developed the following formulation to 6.12 
summarise its approach to fundamental rights review within the EU: 

[I]t is well settled that fundamental rights form an integral part of the general principles 
of law whose observance the Court [of Justice] ensures. For that purpose, the Court 
draws inspiration from the constitutional traditions common to the Member States and 
from the guidelines supplied by international treaties for the protection of human rights 
on which the Member States have collaborated or of which they are signatories. In that 
regard the Court has stated that the [European] Convention has special significance. As 
the Court has also held, it follows that measures are not acceptable in the Community 
which are incompatible with observance of the human rights thus recognised and guaranteed.41 
(emphasis added) 

The following points should be noted from this passage: 6.13 

a) The CJEU claims to draw inspiration from constitutional traditions common to 
the Member States, but is implicitly not bound by these common traditions in 
establishing the extent and content of the fundamental rights which it seeks 
to protect. 

38 See generally CF Sabel and O Gerstenberg, 'Constitutionalising an overlapping consensus: the 
ECJ and the emergence of a co- ordinate constitutional order' (2010) 16 European Law Journal 511. 

39 See, eg: Case 29/69 Stauder y Ulm [1969] ECR 419 at 425; Case 11/70 Internationale Handelsgesells- 
chaft [1970] ECR 1125 at 1134; and Case 4/73 Nold [1974] ECR 491 at 507. 

A0 In Case 4/73 Nold y Commission, above n 38, at para 13. 
41 Case C- 299/95 Kremzow y Austria [1997] ECR I -2629, a case concerning the compatibility of 

national measures of criminal procedural law with the ECHR. 
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b) The CJEU claims as a possible source for the identification of fundamental 
rights which it seeks to protect any international treaties for the protection of 

human rights on which the Member States have collaborated or of which they 
are signatories, but again the Court itself is not bound by the terms of any 
such treaties 4z This formulation of the CJEU would include conventions 
concluded by the International Labour Organisation,43 as well as other UN 
Human Rights Conventions (such as the International Covenant on Civil and 
Political Rights44; the International Covenant on Economic, Social and Cul- 
tural Rights45; the UN Convention on the Elimination of Discrimination 
Against Women in the social, political and economic sphere4ó and the 1989 

Convention on the Rights of the Child47) and conventions concluded under 
the auspices of the Council of Europe, for example the 1961 European Social 

Charter.48 
c) The provisions of the ECHR are regarded by the CJEU as having 'special 

significance' in establishing the content and extent of the fundamental rights 
protected under EU law. 

d) Respect for human rights is a condition of the lawfulness of EU acts, and 
accordingly EU acts which fail to respect fundamental rights will be struck 
down by the CJEU as ultra vires.49 

6.14 From the perspective of (re- )solving the legitimation crisis with national constitu- 
tional courts, it can be seen that the doctrine of primacy of EU law can be 

maintained if and in so far as the national constitutional courts accept the claims 

of CJEU that it can be trusted to review the acts of the EU institutions their 

compatibility with, in essence, the same fundamental rights and values to which 

such acts would otherwise be subject under national constitutional. review. 

EU Fundamental Rights Applied to Member State Action 

6.15 The question as to the degree (if any) to which the Court of Justice may properly 
act as a human rights courts in relation to the activities of the Member States 

42 In Case 4/73 Nold v Commission, above n 38, the Court of Justice stated (at para 13): 

'International Treaties for the protection of human rights on which the Member States have collabo- 

rated or of which they are signatories can supply guidelines which should be followed within the 

framework of EU law.' (emphasis added) 
43 See, eg, the Opinion of AG Reischl in Case 6/75 Horst v Bundesknappschaft [1975] ECR 823 at 836, 

referring to ILO Convention No 48 on the Maintenance of Migrant's Pension Rights. And in Case 

C- 158/91 Criminal Proceedings against Jean -Claude Levy [1993] ECR I -4287 there is a discussion by the 

Court of the interrelationship between EU law and the ILO Conventions. 
44 See Case C- 249/96 Grant v South West Trains [1998] ECR I -621, [1998] ICR 449 (ECJ) at paras 

43 44. 
45 See, eg, the Opinion of AG Tesauro in Case C- 200/96 Metronome Musik GmbH v Musik Point 

Hokamp GmbH [1998] ECR I -1953 at fn 6. 
46 See Case C- 158/91 Criminal Proceedings against Jean- Claude Levy [1993] ECR I -4287 at para 18; 

and the Opinion of AG Jacobs in Case C- 409/95 Marschall v Land Nordrhein- Westfalen [1997] ECR I -6363 

at para 53. 
7 Case C- 540/03 Parliament v Council [2006] ECR I -5769 at para 37. 

48 See, eg, Case T -12/93 Vittel v Commission [1995] ECR II -1247 at para 34. 
49 Opinion 2/94 Re Accession by the EU to the European Convention for the Protection of Human Rights 

and Fundamental Freedoms [1996] ECR I -1759 at para 34. 
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remains a vexed one.50 There is no specific Treaty provision giving the CJEU 
jurisdiction in this regard. The Court of Justice has, however, by a process of 
'creeping pre -emption', claimed to itself such power of review of Member State 
action on the basis that it is applying 'general principles of EU law'51 (among 
which, as we have seen, it includes the protection of unwritten fundamental 
rights52). 

From the mid -1980s on, the Court of Justice increasingly began to use the 6.16 
language of fundamental rights in cases involving the authorities of the Member 
States. This was done initially in cases concerning discrimination on grounds of 
sex53 and of nationality54, in relation to the assessment by the Court of Justice of 
the compatibility of Member State action with the express provisions of the 
European Treaties. In its 1989 decision in Wachauf v Germany, the Court of Justice 
asserted for the first time that when Member States were seeking to implement or 
enforce an EU law provision,55 their actions could be subjected to the same 
fundamental rights review as the Court of Justice applied to the actions of the EU 
institutions.56 The Court of Justice subsequently went on to hold that fundamen- 
tal rights also governed the lawfulness of the actions of Member States when 
seeking to implement an EU directive.57 More significantly yet, in the 1991 Greek 
Television decision58 the Court of Justice claimed that as soon as any national 
administrative decision -or indeed primary legislation of the Member State - 
sought to invoke a specific permitted derogation from EU law, the Member State's 
action was then 'within the scope of EU law', and fundamental rights considera- 
tions could be used by the Court of Justice to consider and test the validity of the 

50 See Opinion of 30 September 2010 of AG Sharpston in Case C -34/09 Zambrano y Office national 
d'emploi (ONEM ) 8 March, [2011] ECR I -nyr at paras 151 -77 for a comprehensive survey of the case 
law on this question. 

51 Thus in Case C- 348/96 Criminal Proceedings against Donatella Calfa [1999] ECR I -11, the Court of 
Justice declared a provision of Greek law (which required the imposition of an order of expulsion from 
Greek territory for life of nationals of other Member States convicted in Greece of drugs offences) to be 
incompatible with EU law as being a disproportionate interference with the EU principles of free 
movement of persons. The unwritten general principles of EU law are discussed more fully in ch 2 at 
paras 2.124 to 2.170. a See, generally, B de Witte, 'The Past and Future Role of the European Court of Justice in the 
Protection of Human Rights' in P Alston et al (eds), The EU and Human Rights (Oxford, Oxford 
University Press, 1999) at 859 -97, for a survey of the developing jurisprudence of the Court of Justice 
on fundamental rights. 

ss See, among others, Case 222/84 Johnston y Chief Constable of the RUC [1986] ECR 1651. 
54 See, eg, Case 222/86 UNECTEF y Heylens [1987] ECR 4097. 
55 Case 5/88 Wachauf y Germany [1989] ECR 2609. 
56 See to like effect Case C- 235/99 R v Secretary of State for the Home Department, ex p Eleanora 

Ivanova Kondova [2001] ECR I -6427, where the ECJ ruled on the refusal by the United Kingdom of an 
establishment request of a Bulgarian national on the basis of a provision in an association agreement 
between the EC and Bulgaria: 'Moreover, such measures [of the UK immigration authorities] must be 
adopted without prejudice to the obligation to respect that national's fundamental rights, such as the 
right to respect for his family life and the right to respect for his property, which follow, for the 
Member State concerned, from the European Convention for the Protection of Human Rights and 
Fundamental Freedoms of 4 November 1950 or from other international instruments to which that 
State may have acceded.' 

57 Joined Cases C -20/00 & C -64/00 Booker Aquaculture and Hydro Seafoods y Scottish Ministers [2003] 
ECR I -7411. 

58 Case C- 260/89 ERT v DEP [1991] ECR I -2925. 
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legislative and administrative actions of the Member State 59 Thus in Kremzow the 

Court declared: 

[ W]here national legislation falls within the field of application of EU law, the Court, in 

a reference for a preliminary ruling, must give the national court all the guidance as to 

interpretation necessary to enable it to assess the compatibility of that legislation with 
the fundamental rights -as laid down in particular in the Convention -whose obser- 

vance the Court ensures. However the Court has no such jurisdiction with regard to 

national legislation lying outside the scope of EU law.6° 

6.17 From this line of case law is appears that the CJEU claims to be competent to give 

authoritative and binding rulings to national courts as to the requirements of 

fundamental rights -and, more controversially yet, as to the requirements of the 

ECHR -where national legislation falls within the field of application of EU law. 

Indeed, the extent of the jurisdiction claimed by the CJEU to conduct fundamen- 
tal rights review of national law measures would appear to extend both to where 
national legislation seeks to implement EU law61 and /or to where a national 
measure seeks to derogate from EU law.62 

6.18 It is only where the national legislation in question is regarded by the CJEU as 

falling within the exclusive jurisdiction of the Member State and as having no 

effect in an area covered by EU law,63 that the CJEU may decline to offer its 

opinion on the compatibility of a national measure with the requirements of 

fundamental rights generally and more specifically with the ECHR.64 

6.19 In accordance with this case law, national courts therefore have a duty under EU 

law to ensure that national measures falling within the field of operation of EU 

59 See, too, Case C- 368/95 Vereinigte Familiapress Zeitungsverlags - and Vertriebs GmbH [1997] ECR 

I -3689 at paras 18-27. 
60 Case C- 299/95 Kremzow v Austria, above n 40. 
61 See Case C-351/92 Graff v Hauptzollamt Köln Rheinau [1994] ECR I -3361 at para 17: 'According to 

well- established case law, the requirements flowing from the protection of fundamental rights and 

principles in EU law are also binding on the Member States when they implement EU rules and the 

Member States must therefore, as far as possible, apply those rules in accordance with those 

requirements.' See, to like effect, Case C- 292/97 Kjel Karlsson [2000] ECR I -2737 at para 37. 
62 Case C- 260/89 ERT v DEP [1991] ECR I -2925 at para 43: '[W]here a Member State relies on the 

combined provisions of Articles 56 and 66 in order to justify rules which are likely to obstruct the 

exercise of the freedom to provide services, such justification, provided for by EU law, must be 

interpreted in the light of the general principles of law and in particular of fundamental rights. Thus 

the national rules in question can fall under the exceptions provided for by the combined provisions 
of Articles 56 and 66 only if they are compatible with the fundamental rights the observance of which 

is ensured by the Court.' 
63 See Case 159/90 SPUC v Grogan [1991] ECR I-4685 per AG van Gerven at para 31: '[0]nce a 

national rule is involved which has effects in an area covered by EU law ... and which in order to be 

permissible must be able to be justified under EU law with the help of concepts or principles of EU 

law, then the appraisal of that national law no longer falls within the exclusive jurisdiction of the national 

legislature.' (emphasis added) 
64 See, eg, Case C- 144/95 Criminal Proceedings against Jean Louis Maurin [1996] ECR I -2909 at para 

12: '[T]he offence with which Mr Maurin is charged involves national legislation falling outside the 

scope of EU law and ... the Court therefore does not have jurisdiction to determine whether the 

procedural rules applicable to such an offence amounts to a breach of the principles concerning 
observance of the rights of the defence and of the adversarial nature of proceedings (see, in particular, 
the judgment in Case 12/86 Demirel v Stadt Schwäbisch Gmund [1987] ECR 3719, paragraph 28).' 

See, to like effect, Case C- 299/95 Kremzow v Austria [1997] I -2629 and Case 70/95 Sodemare SA and 

Others v Regione Lombardia [1997] ECR I -3395 
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law accord with respect for fundamental rights, as understood and applied by the 
CJEU. As the Grand Chamber of the Court of Justice has reiterated: 

Member States must, when transposing the directives ... take care to rely on an 
interpretation of the directives which allows a fair balance to be struck between the 
various fundamental rights protected by the Community legal order. Further, when 
implementing the measures transposing those directives, the authorities and courts of 
the Member States must not only interpret their national law in a manner consistent 
with those directives but also make sure that they do not rely on an interpretation of 
them which would be in conflict with those fundamental rights or with the other 
general principles of Community law, such as the principle of proportionality.65 

FUNDAMENTAL RIGHTS IN THE EUROPEAN TREATIES 

Article 6(3) TEU now provides that 6.20 

fundamental rights, as guaranteed by the European Convention for the Protection of 
Human Rights and Fundamental Freedoms and as they result from the constitutional 
traditions common to the Member States, shall constitute general principles of EU law. 

This Treaty provision seems intended to confirm that the central EU institutions 6.21 
are formally legally bound to respect fundamental rights in all their activities, 
although how that duty might actually be enforced by individual non -State 
parties remains problematic. 

Although specific reference in the Treaties to the ECHR and other fundamental 6.22 
rights first made an appearance in the various Treaty revisions in the course of the 
1990s, in practice such express amendments to the Treaties have made little, if 
any, difference to how the Court of Justice has operated. Those amendments to 
the Treaties to make express reference to fundamental rights might best be 
understood as an example of the Member States amending the written law of the 
Treaties ex post facto so as to bring their express terms into line with the existing 
practice and case law of the CJEU. 

By Council Regulation in 2007, a new Euro -quango was established, the Agency 6.23 
for Fundamental Rights, which has been charged, within the scope of the 
application of EU law, with providing EU institutions and the Member States 
with 

information, assistance and expertise in order to support them when they take measures 
or formulate courses of action within their respective spheres of competence to fully 
respect fundamental rights.66 

65 Case C- 275/06 Productores de Música de España (Promusicae) y Telefónica de España SAU [2008] 
ECR I -271 at para 68. 

66 Council Regulation (EC) No 168/2007, [2007] OJ L53/1 (15 February 2007). 
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THE CONTENT OF THE FUNDAMENTAL RIGHTS PROTECTED BY THE CJEU 

The Indirect Influence of the ECHR 

6.24 As we have seen, well before any European Treaty amendment making reference 
to fundamental rights, the CJEU, in its case law over the years, referred to (and by 

judicial fiat incorporated) a substantial number of legal principles which the 

Court nominated 'fundamental rights', recognised and protected as a matter of 

EU law. It is clear from these past decisions that the Court of Justice, while 
expressly disavowing any 'moral agenda ,67 professes to protect at least the 

following as fundamental rights already implicit and existing as general princi- 
ples within the field of EU law, many (but not all) of which parallel rights already 
set out in the ECHR: 

- the right to respect for human dignity68; - the right not to be subjected to torture, or to inhuman or degrading treat - 
ment69; - the right, based on the principle of legal certainty, not to be subject to criminal 
liability or penalties without clearly expressed prior law70; 

67 Such that the provision of abortion and prostitution are both treated by the Court of Justice 

purely as economic services which are protected by the EU law principles of free movement on the 

grounds that 'it is not for the Court to substitute its own assessment for that of the legislatures of the 

Member States where an allegedly immoral activity is practised legally': see Case 159/90 SPUC v 

Grogan [1991] ECR I -4685 at para 20; and Case C- 268/99 Jany v Staatssecretarie van Justitie [2001] ECR 

I -8615 at para 56, respectively. 
68 See Case C -36/02 Omega Spielhallen- and Automatenaufstellungs -GmbH [2004] ECR I -9609 at paras 

34-35: '[T]he Community legal order undeniably strives to ensure respect for human dignity as a 

general principle of law. There can therefore be no doubt that the objective of protecting human 
dignity is compatible with Community law, it being immaterial in that respect that, in Germany, the 

principle of respect for human dignity has a particular status as an independent fundamental right 
Since both the Community and its Member States are required to respect fundamental rights, the 

protection of those rights is a legitimate interest which, in principle, justifies a restriction of the 

obligations imposed by Community law, even under a fundamental freedom guaranteed by the Treaty 

such as the freedom to provide services.' See also Article 1 CFR, which states that 'Human dignity is 

inviolable. It must be respected and protected.' And see Opinion of 10 March 2011 in Case C -34/10 

Oliver Brüstle v Greenpeace eV [2011] ECR I -nyr Advocate General Bot at para 96: '[ H]uman dignity is a 

principle which must be applied not only to an existing human person, to a child who has been born, 

but also to the human body from the first stage in its development, i.e. from fertilisation.' 
69 See Case C- 465/07 Elgafaji v Staatssecretaris van Justitie [2009] ECR I -921, where the Grand 

Chamber went further than the jurisprudence of the ECtHR on Art 3 ECHR in holding that the 

requirement for refugee status that there be in existence a serious and individual threat to the We or 

person of the applicant, is not subject to the condition that that applicant adduce evidence that he or 

she is specifically targeted by reason of factors particular to his or her personal circumstances but may, 

instead, be found to be established where there is shown to be indiscriminate violence implicating 
civilians characterising the armed conflict in the territory from which refuge is sought. Contrast with 

the decision of the ECtHR in FH v Sweden (2010) 51 EHRR 42. 
7° See the decision of the Grand Chamber in Case C- 308/06 Intertanko and Others [2008] ECR 44057 

at paras 70-71: '[I]n obliging the Member States to regard certain conduct as infringements and to 

punish it, Article 4 of Directive 2005/35, read in conjunction with Article 8 thereof, must also observe 

the principle of the legality of criminal offences and penalties (nullum crimen, nulla poena sine lege), 

which is one of the general legal principles underlying the constitutional traditions common to the 

Member States (Case C- 303/05 Advocaten voor de Wereld [2007] ECR I -3633, paragraph 49) and is a 

specific expression of the general principle of legal certainty.... The principle of the legality of 

criminal offences and penalties implies that Community rules must define clearly offences and the 

penalties which they attract. This requirement is satisfied where the individual can know from the 
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- the right not to be deprived arbitrarily of property rights71; 
- the right to exercise one's chosen trade or profession72; 
- the right to respect for established family life,73 both for EU nationals74 and 

for those non -EU nationals who are otherwise lawfully resident in the 
Member State - whether the family relationship arose before or after the 
resident's entry75; 

- the right to the personal and family name (in the spelling) of one's choice76; 
- the right to respect for (commercial) privacy,77 the right to respect for medical 

wording of the relevant provision and, if need be, with the assistance of the courts' interpretation of it, 
what acts and omissions will make him criminally liable (see, in particular, Advocaten voor de Wereld, 
paragraph 50, and the judgment of the European Court of Human Rights in Coëme and Others v 
Belgium, nos 32492/96, 32547/96, 32548/96, 33209/96 and 33210/96, Reports of Judgments and Decisions 
2000 -VII, § 145).' 

71 See, eg, Case C -22/94 Irish Farmers Association and others v Minister for Agriculture, Food and 
Forestry, Ireland and another [1997] ECR I -1809 at 1839 -40, para 27. See now Art 17(1) CFR, which 
provides: 'Everyone has the right to own, use, dispose of and bequeath his or her lawfully acquired 
possessions. No one may be deprived of his or her possessions, except in the public interest and in the 
cases and under the conditions provided for by law, subject to fair compensation being paid in good 
time for their loss. The use of property may be regulated by law in so far as is necessary for the general 
interest.' In Case T- 306/01 Yusuf and Al Barakaat International Foundation v Commission and Council 
[2005] ECR II -3533, the CFI observed, at paras 292 -93: '[W]hile Article 17(1) of the Universal 
Declaration of Human Rights, adopted by the General Assembly of the United Nations on 10 
December 1948, provides that "[e]veryone has the right to own property alone as well as in association 
with others ", Article 17(2) of that Universal Declaration specifies that "[n]o one shall be arbitrarily 
deprived of his property". Thus, in so far as respect for the right to property must be regarded as 
forming part of the mandatory rules of general international law, it is only an arbitrary deprivation of 
that right that might, in any case, be regarded as contrary to jus cogens.' 

72 Case 44/79 Hauer v Land Rheinland -Pfalz [1979] ECR 3727. See now Art 15(1) CFR, which 
provides 'Everyone has the right to engage in work and to pursue a freely chosen or accepted 
occupation'; and Art 16 CFR, which states 'The freedom to conduct a business in accordance with 
Community law and national laws and practices is recognised.' 

73 See, eg, Case 249/86 Commission v Germany [1989] ECR 1263 at 1290 -91, para 10; Case C -60/00 
Carpenter v Secretary of State for the Home Department [2002] ECR I -6279 at para 41; and Case C- 413/99 
Baumbast [2002] ECR I -7091 at para 72. See too Art 7 CFR, which states: 'Everyone has the right to 
respect for his or her private and family life, home and communications'; and Art 9 CFR which 
provides: 'The right to marry and the right to found a family shall be guaranteed in accordance with 
the national laws governing the exercise of these rights.' 

76 In Case 12/86 Demirel v Stadt Schwäbisch -Gmund [1987] ECR 3719 at 3754, the Court of 
Justice- somewhat surprisingly for an institution which prides itself on its standard of human rights 
protection -found that the Turkish wife of a Turkish Gastarbeiter in Germany could not rely upon EU 
law principles to prevent her expulsion from Germany and her enforced separation from her family. 
See too Case C- 109/01 Secretary of State for the Home Department v Hacene Akrich [2003] ECR I -9607, 
paras 58-60. And see more recently Case C -92/07 European Commission v The Netherlands, 29 April, 
[2010] ECR I -nyr, where the Court of Justice held that The Netherlands acted unlawfully in breach of 
the EU principle of equal treatment and non -discrimination on grounds of nationality in charging 
Turkish nationals (who were lawfully resident in The Netherlands under and in terms of the 
EU- Turkey Association) more than other nationals of Member States for the issue of residence 
permits. 

75 Case C- 578/08 Chakroun v Minister van Buitenlandse Zaken, 4 March, [2010] ECR I -nyr at paras 
59-64. 

76 Case C- 168/91 Konstantinidis v Stadt Altensteig Standesamt [1993] ECR I -1191. See too Case 
C208/09 

See, eg,i Case 136 /792 National Panasonic 
] 

v Commission [1980] ECR 1979; and Case T- 474/04 
pergan Hilfsstoffe für industrielle Prozesse GmbH v Commission [2007] ECR II-4225. See too Art 339 '1i'EU 
(formerly Art 287 EC): 'The members of the institutions of the Union, the members of committees, and 
the officials and other servants of the Union shall be required, even after their duties have ceased, not 
to disclose information of the kind covered by the obligation of professional secrecy, in particular 
information about undertakings, their business relations or their cost components.' 



206 The EU and Fundamental Rights 

confidentiality/8 and rights in relation to the retention and use of one's own 

personal data79; - the right to maintain residence in a Member State, both for a child80 and for 

his or her primary carer,S1 to allow that child to pursue his or her school 

education and for the child to be able to exercise his or her EU citizenship 
rights conferred under Article 20 TFEU ;82 

the right to join a trade union,83 and to engage in collective bargainingS4 and 

in industrial action85; 

78 Case C- 404/92P X v Commission [1994] ECR I -4347. Compare now Art 35 CFR, which provides 
that: 'Everyone has the right of access to preventive health care and the right to benefit from medical 

treatment under the conditions established by national laws and practices. A high level of human 
health protection shall be ensured in the definition and implementation of all Union policies and 

activities.' 
79 See Case C- 101/01 Criminal Proceedings against Bodil Lindqvist [2003] ECR I -12971 and Joined 

Cases C- 465/00 & C- 138,9/01 Rechnungshof v Osterreichischer Rundfunk and Others [2003] ECR I -4989; 

and Case C -28/08 P Bavarian Lager v Commission, 20 June, [2010] ECR I -nyr. See too Data Protection 

Directive 95/46/EC and Art 16(1) TFEU, which states: 'Everyone has the right to the protection of 

personal data concerning them.' See also Art 8 CFR, which provides: 'Everyone has the right to the 

protection of personal data concerning him or her. Such data must be processed fairly for specified 

purposes and on the basis of the consent of the person concerned or some other legitimate basis laid 

down by law. Everyone has the right of access to data which has been collected concerning him or her, 

and the right to have it rectified.' 
80 See Case C- 413/99 Baumbast and R [2002] ECR I -7091, para 63; and Case C- 310/08 R (Ibrahim) v 

London Borough of Harrow, 23 February, [2010] ECR I -nyr (Grand Chamber). 
81 Case C- 480/08 R (Texeira) v London Borough of Lambeth, 23 February, [2010] ECR I -nyr (Grand 

Chamber). 
82 Case C -34/09 Zambrano v Office national d'emploi (ONEM ) 8 March, [2011] ECR I -nyr at paras 

41 -2): 
'[C]itizenship of the Union is intended to be the fundamental status of nationals of the Member 

States. ... In these circumstances, Article 20 TFEU precludes national measures which have the effect 

of depriving citizens of the Union of the genuine enjoyment of the substance of the rights conferred by 

virtue of their status as citizens of the Union'. 
ß3 See Joined Cases C- 193/87 and C- 194/87 Maurissen and another v Court of Auditors [1990] ECR 

I -95. See now Art 12(1) CFR, which provides, so far as relevant: 'Everyone has the right ... to freedom 

of association at all levels, in particular in political, trade union and civic matters, which implies the 

right of everyone to form and to join trade unions for the protection of his or her interests.' 
84 See Case C- 271/08 Commission v Germany, 15 July, [2010] ECR I -nyr at para 37: '[T]he right to 

bargain collectively.... is recognised both by the provisions of various international instruments which 

the Member States, have cooperated in or signed, such as Article 6 of the European Social Charter, 

signed at Turin on 18 October 1961 and revised at Strasbourg on 3 May 1996, and by the provisions of 

instruments drawn up by the Member States at Community level or in the context of the European 

Union, such as Artide 12 of the Community Charter of the Fundamental Social Rights of Workers 

adopted at the meeting of the European Council held in Strasbourg on 9 December 1989, and Article 

28 of the Charter of Fundamental Rights of the European Union ( "the Charter "), an instrument to 

which Article 6 TEU accords the same legal value as the Treaties.' 
89 See Case C- 438/05 International Transport Workers' Federation v Viking Line ABP [2007] ECR 

I- 10779; and Case C- 341 /05 Laval un Partneri Ltd v Svenska Byggnadsarbetareforbundet [2007] ECR 

I- 11767. And see now Art 28 CFR, which makes provision for a 'Right of collective bargaining and 

action' as follows: 'Workers and employers, or their respective organisations, have, in accordance with 

Union law and national laws and practices, the right to negotiate and conclude collective agreements 

at the appropriate levels and, in cases of conflicts of interest, to take collective action to defend their 

interests, including strike action.' 
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- the right to free assembly86 and to form associations with others 87 and the 
right to engage in public demonstration and peaceful protest88; 

- the right to freedom of expression in the public square89; 
- the right to freedom of expression within employment 90 against a back- 

ground of duties relative to the maintenance of mutual91 trust and confidence 
within that employment92; 

- the right not to be discriminated against in the workplace on grounds of sex93; 
- the right not to be discriminated against in the workplace on grounds of 

religious beliefs, doctrines or practices94; 
- the right not to be discriminated against in employment on grounds of 

transgendered status95; 
the right not to be discriminated against in the workplace on the basis of 
age96; 

the right to equality of treatment between legally -recognised same -sex part- 
nerships and opposite sex marriages97; 

- the right to vote.98 

88 Case C- 235/92 Montecatini v Commission [1999] ECR I -4539 at para 137. See now Art 12(1) CFR, 
which provides, so far as relevant: 'Everyone has the right to freedom of peaceful assembly.' 

87 Case C415/93 Union royale belge des sociétés de football and Others v Bosman and Others [1995] ECR 
I -4921, para 79. 

88 C- 112/00 Schmidberger [2003] ECR I -5659. 
89 See Case C- 368/95 Vereinigte Familiapress Zeitungsverlags - und Vertriebs GmbH [1997] ECR I -3689; 

Case C -71/02 Herbert Karner Industrie -Auktionen GmbH v Troostwijk GmbH [2004] ECR I -3025; and Case 
C- 421/07 Frede Damgaard [2009] ECR I -2629. See now Art 11(1) CFR, which provides: 'Everyone has 
the right to freedom of expression. This right shall include freedom to hold opinions and to receive 
and impart information and ideas without interference by public authority and regardless of 
frontiers.' 

90 Case C- 150/98 P Economic and Social Committee v E [1999] ECR I -8877 at para 13. 
91 See Case T- 203/95 R Connolly v Commission [1995] ECR II -2919 at para 35. 
92 See Case C- 274/99 P Connolly v Commission [2001] ECR I -1611 at paras 127 -29; and Commission v 

Edith Cresson [2006] ECR I -6386. 
93 Case 43/75 Defrenne v Sabena (No 2) [1976] ECR 455. 
94 Case 130/75 Prais y Council[1976] ECR 1589. See now Art 10(1) CFR: 'Everyone has the right to 

freedom of thought, conscience and religion. This right includes freedom to change religion or belief 
and freedom, either alone or in community with others and in public or in private, to manifest religion 
or belief, in worship, teaching, practice and observance.' See too Art 15 TFEU, which states that: 'The 
Union respects and does not prejudice the status under national law of churches and religious 
associations or communities in the Member States. The Union equally respects the status under 
national law of philosophical and non -confessional organisations.' 

9s Case C -13/94 P v S And Cornwall County Council [1996] ECR I -2143. See too Case C- 117/01 KB v 
National Health Service Pensions Agency and Secretary of State for Health [2004] ECR I -541, paras 33-35. 

96 Case C- 114/04 Mangold [2005] ECR I -9981; and Case C- 555/07 Seda Kücükdeveci v Swedex GmbH 
& Co KG, 31 January, [2010] ECR I -nyr. 

97 Case C- 267/06 Tadao Maruko v Versorgungsanstalt der deutschen Bühnen [2008] ECR I -1757 at para 
59: status and the benefits flowing there from are matters which fall within the competence of 
the Member States and Community law does not detract from that competence. However, it must be 
recalled that in the exercise of that competence the Member States must comply with Community law 
and, in particular, with the provisions relating to the principle of non -discrimination.' 

98 The right to vote is one which in EU law would appear to grant the Member States a broad 
margin of appreciation: compare Case C- 145/04 Spain v UK [2006] ECR I -7917, on the conferral of 
active and passive voting rights for British Commonwealth citizens resident in Gibraltar to the 
European Parliament, with Case C- 300/04 Eman and Sevinger [2006] ECR I -8055, on the denial of such 
voting rights to Netherlands citizens resident in Aruba. 
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PROCEDURAL DUE PROCESS, NATURAL JUSTICE AND THE RIGHTS OF 
THE DEFENCE99 

6.25 This is a constantly developing area of EU law and one which, at times, shades 

into and overlaps with the EU concept of protection of fundamental rights. The 

Court of Justice has specified a number of rights in the area of administrative 
justice and judicial review. It should be noted that all the above rights apply 

without distinction between natural and legal persons, individuals and corpora- 

tions. These include the following: 

- the right of access to a courtloo; - the right to fair trial before an impartial tribunallol; - the right to effective judicial protection and to an effective judicial remedy for 

breach of EU rights102; 

99 See, generally, HP Nehl, Principles of Administrative Procedure in EC Law (Oxford, Hart Publish- 

ing, 1998). 
loo In Case T- 306/01 Yusuf and Al Barakaat International Foundation v Commission and Council [2005] 

ECR II -3533, the CFI observed, at para 342: '[T]he right of access to the courts, a principle recognised 

by both Article 8 of the Universal Declaration of Human Rights and Article 14 of the International 
Covenant on Civil and Political Rights, adopted by the United Nations General Assembly on 16 

December 1966, is not absolute. On the one hand, at a time of public emergency which threatens the 

life of the nation, measures may be taken derogating from that right, as provided for on certain 

conditions by Article 4(1) of that Covenant. On the other hand, even where those exceptional 

circumstances do not obtain, certain restrictions must be held to be inherent in that right, such as the 

limitations generally recognised by the community of nations to fall within the doctrine of State 

immunity (see, to that effect, the judgments of the European Court of Human Rights in Prince 

Hans -Adam II of Liechtenstein y Germany of 12 July 2001, Reports of Judgments and Decisions 2001 -VIII, 

paragraphs 52, 55, 59 and 68, and in McElhinney v Ireland of 21 November 2001, Reports of Judgments 

and Decisions 2001 -XI, in particular paragraphs 34 to 37) and of the immunity of international 
organisations (see, to that effect, the judgment of the European Court of Human Rights in Waite and 

Kennedy v Germany of 18 February 1999, Reports of Judgments and Decisions, 1999 -I, paragraphs 63 and 

68 to 73).' 
101 Case C- 308/07 P, Atxalandabaso v European Parliament [2009] ECR I -1059 at paras 41-43: '... The 

right to a fair trial, which derives inter alia from Article 6(1) of the European Convention for the 

Protection of Human Rights and Fundamental Freedoms, constitutes a fundamental right which the 

European Union respects as a general principle under Article 6(2) EU (Case C- 305/05 Ordre des 

barreaux francophones et germanophone and Others [2007] ECR I -5305, paragraph 29, and Joined Cases 

C- 341/06 P and C- 342/06 P Chronopost and La Post v UFEX and Others [2008] ECR I -0000, paragraph 
44). ... Such a right necessarily implies access for every person to an independent and impartial 

tribunal. Thus, as the Court has had occasion to state, the existence of guarantees concerning the 

composition of the tribunal are the corner stone of the right to a fair trial, compliance with which must 

in particular be verified by the Community judicature if an infringement of that right is complained of 

and the challenge on that point does not appear from the outset manifestly devoid of merit ... 

However, it is also clear from the case -law of the Court that the fact that the judges who heard and 

determined a case initially may sit in another formation hearing and determining the same case again 

is not in itself incompatible with the requirements of a fair trial.' 
102 See Case C- 317/08 Rosalba Alassini v Telecom Italia SpA, 18 March, [2010] ECR I -nyr at para 61: 

'[T]he principle of effective judicial protection is a general principle of EU law stemming from the 

constitutional traditions common to the Member States, which has been enshrined in Articles 6 and 13 

of the ECHR and which has also been reaffirmed by Article 47 of the Charter of Fundamental Rights of 

the European Union' 
See now Art 47(1) CFR: 'Everyone whose rights and freedoms guaranteed by the law of the Union 

are violated has the right to an effective remedy before a tribunal in compliance with the conditions 

laid down in this Article.' 
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- the presumption of innocence103 and the principle that the accused be given 
the benefit of the doubt (in dubio pro reo); 

- the right not to be subject to retrospective criminal legislation,104 and the right 
not to have penalties applied to an offence which are more punitive than 
those applied at the time of the offending conduct105; 

- the principle of ne bis in idem, that i$ to say the right not to be tried or 
punished twice for the same offence106; 

- the right to legal aid107 to allow access to court for the vindication of EU law 
rights (for example Francovich damages108).109 

103 See, eg, Case C- 199/92 P Hüls Aktiengesellschaft y Commission [1999] ECR I -4287; Case 235/92 
Montecatini v Commission [1999] ECR I -4539 at para 175; Joined Cases T- 67/00, T- 68/00, T -71/00 & 
T -78/00 JFE Engineering Corp, Nippon Steel Corp, JFE Steel Corp and Sumitomo Metal Industries Ltd v 
Commission of the European Communities [2004] ECR II -2501, para 178; Case T -48/05 Yves Franchet and 
Daniel Byk y Commission [2008] ECR II -1585; and Case T- 321/05 AstraZeneca AB y Commission,1 July, 
[2010] ECR 11-nyr at para 476. See now Art 48(1) CFR: 'Everyone who has been charged shall be 
presumed innocent until proved guilty according to law.' 

104 Case 63/83 R y Kirk [1984] ECR 2689. See too Joined Cases C -74/95 & C- 129/95 Criminal 
proceedings against X [1996] ECR I -6609, para 25 and Case T- 224/00 Archer Daniels y Commission [2003] 
ECR II -2597, paras 39, 85 and 91. See now Art 49(1)(i) CFR: 'No one shall be held guilty of any criminal 
offence on account of any act or omission which did not constitute a criminal offence under national 
law or international law at the time when it was committed. Nor shall a heavier penalty be imposed 
than that which was applicable at the time the criminal offence was committed. If, subsequent to the 
commission of a criminal offence, the law provides for a lighter penalty, that penalty shall be 
applicable.' 

'os Joined Cases C- 189/02 P, C- 202/02 P, C- 205/02 P to C- 208/02 P & C- 213/02 P Dansk Rerindustri 
A/S and others y Commission [2005] ECR I -5425 (Grand Chamber). See now Art 49(1)(íi) CFR: 'Nor shall 
a heavier penalty be imposed than that which was applicable at the time the criminal offence was 
committed. If, subsequent to the commission of a criminal offence, the law provides for a lighter 
penalty, that penalty shall be applicable.' See too the decision of the Strasbourg Grand Chamber in 
Scoppola v Italy (2010) 51 EHRR 12. 

106 See Case C- 289/04 P Showa Denko y Commission [2006] ECR I -5859 at para 50, referring to and 
relying upon Art 4 of Protocol 7 to the ECHR in relation to competition law proceedings. For the 
application of the principle in criminal proceedings, see too Case C- 436/04 Van Esbroek [2006] ECR 
I -2333 and Case C- 150/05 Van Straaten [2006] ECR I -9327. See now Art 50 CFR: 'No -one shall be liable 
to be tried or punished again in criminal proceedings for which he or she has been finally acquitted or 
convicted within the Union in accordance with the law.' 

t07 Case C- 492/08 Commission y France, 17 June 2010, ECR I -nyr at para 26; see, however, the CJEU's 
observations at para 77: '[E]ven supposing that the services provided by lawyers under the legal aid 
scheme are related to social wellbeing and can be classified as "engagement in welfare or social 
security work ", that fact is not sufficient to conclude in this case that those lawyers may be classified 
as "organisations ... devoted to social wellbeing ... and engaged in welfare or social security work ".' 
Art 47(3) CFR now states: 'Legal aid shall be made available to those who lack sufficient resources in 
so far as such aid is necessary to ensure effective access to justice.' 

108 See Case C- 279/09 DEB Deutsche Energiehandels- and Beratungsgesellschaft mbH y Germany, 22 
December, [2010] ECR I -nyr, where in the context of a Francovich damages claim brought by a 
company against the German State which sought legal aid from the German authorities to pursue the 
claim, the CJEU observed as follows (at paras 59 -60): '[T]he principle of effective judicial protection, as 
enshrined in Article 47 of the Charter, must be interpreted as meaning that it is not impossible for legal 
persons to rely on that principle and that aid granted pursuant to that principle may cover, inter alia, 
dispensation from advance payment of the costs of proceedings and /or the assistance of a lawyer.... 
In that connection, it is for the national court to ascertain whether the conditions for granting legal aid 
constitute a limitation on the right of access to the courts which undermines the very core of that right; 
whether they pursue a legitimate aim; and whether there is a reasonable relationship of proportional- 
ity between the means employed and the legitimate aim which it is sought to achieve. ... In making 
that assessment, the national court must take into consideration the subject -matter of the litigation; 
whether the applicant has a reasonable prospect of success; the importance of what is at stake for the 
applicant in the proceedings; the complexity of the applicable law and procedure; and the applicant's 
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The right to know the case against one and to respond thereto 

6.26 The Court of Justice has held that an individual is entitled to be informed of the 

case against him and to be heard in his own defence when a decision is proposed 
which the administrative authority knows will cause substantial detriment to, or 

will otherwise seriously affect the interests of, that person by, for example, the 

imposition of substantial penalties or fines."o In Krombach v Bamberski, the Court 
of Justice cited and relied upon case law of the European Court of Human Rights 

on the requirements of a hearing in one's defence in the context of the proper 
operation of the Brussels Convention by national courts of contracting States.111 

6.27 In Kadi y Commission,112 in sustaining a challenge to the validity of EU measures 
which implemented a UN Security Council decision aimed at combatting interna- 
tional terrorism by the application of 'smart sanctions' against individual legal 

and natural persons alleged to have financial links with Al- Qaeda, the General 
Court found that the EU's procedures ran wholly contrary to the rights of the 

defence to know the case against the accused. The General Court noted that the 

Commission's response to Mr Kadi's request did not grant him even the most 

minimal access to the evidence against him, simply refusing him such access 

without any attempt to strike a balance between his interests, on the one hand, 

and the need to protect the confidential nature of the information in question, on 

the other. The General Court was also of the view that the summary of reasons 
with which he was supplied gave Mr Kadi only limited information, and the 

allegations made against him were too imprecise to enable Mr Kadi to launch an 

effective challenge with regard to his alleged participation in terrorist activities. 
Further, the General Court noted that the Commission made no real effort to 

refute the exculpatory evidence advanced by Mr Kadi in those few cases in which 

the allegations against him were sufficiently precise to permit him to know what 

was being raised against him. 

capacity to represent himself effectively. In order to assess the proportionality, the national court may 

also take account of the amount of the costs of the proceedings in respect of which advance payment 
must be made and whether or not those costs might represent an insurmountable obstacle to access to 

the courts. ... With regard more specifically to legal persons, the national court may take account of 

their situation. The court may therefore take into consideration, inter alia, the form of the legal person 
in question and whether it is profit -making or non -profit- making; the financial capacity of the 

partners or shareholders; and the ability of those partners or shareholders to obtain the sums 

necessary to institute legal proceedings.' 
109 See also Council Directive 2003/8/EC ([2003] OJ L26/41) on improving access to justice in 

cross -border disputes. This Directive establishes minimum common rules relating to legal aid for such 

disputes, which should cover pre- litigation advice with a view to reaching a settlement prior to 

bringing legal proceedings, legal assistance in bringing a case before a court, and representation in 

court and assistance with, or exemption from, the cost of proceedings. 

110 Case 17/74 Transocean Marine Paint [1974] ECR 1063. See also Case 85/76 Hoffman La Roche & Co 

AG o Commission [1979] ECR 461, [1979] 3 CMLR 211; Joined Cases 100, 103/80 Musique Dii fission 

française y Commission [1983] ECR 1825 at para 10; Case C -32/95 P Commission y Lisretal [1996] ECR 

I -5373; and Cases C- 399/06 P & C- 403/06 P, Hassan and Ayadi y Council and Commission, [2009] ECR 

I- 11393. 
111 Case C -7/98 Krombach v Bamberski [2000] ECR I -1935 at para 39. 
112 Case T -85/09 Kadi v Commission, 30 September, [2010] ECR II-nyr. 
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The right to a hearing within a reasonable time 

Advocate General Jacobs, in specific reliance upon Article 41 of the Charter of 6.28 
Fundamental Rights of the European Union, has stated that there is a general 
right under EU law to have one's affairs dealt with fairly, impartially and within a 
reasonable time by the institutions and bpdies of the EU.113 In Baustahlgewebe 
GmbH y Commission, the Court of Justice found that a lapse of five and a half years 
between the commencement of anti-trust proceedings against the applicant by the 
Commission and the giving of judgment on the matter by the Court of First 
Instance contravened the applicant's EU law rights (reflected also in the terms of 
Article 6(1) ECHR and now in Article 41(2)(ii) CFR114 and Article 47(2) CFR115) to 
a fair and public hearing within a reasonable time.116 In Der Grüne Punkt y 
Commission, the Grand Chamber of the Court of Justice observed as follows: 

[F]ailure to adjudicate within a reasonable time constitutes a procedural irregularity .. . 

[but the] argument that, where a reasonable period is exceeded, that fact must, in order 
for that procedural irregularity to be remedied, lead to the judgment under appeal being 
set aside, is unfounded."' 

In contrast to the Article 6(1) ECHR jurisprudence of the European Court of 6.29 
Human Rights, the right to a fair hearing in EU law is not confined to disputes 
relating to 'civil law' rights and obligations, but extends to disputes which the 
Strasbourg institutions might otherwise characterise as public law mattersus 
falling outwith the civil limb of Article 6(1) ECHR.119 

The right to judicial review of administrative decisions 

The Court of Justice has stated that the conferral of a right under EU law 6.30 
necessarily implies that there also exists a right to a remedy of a judicial nature 
against any decision of a national authority withholding the benefit of that 

113 Case C- 270/99 P Z v European Parliament [2001] ECR I -9197, Opinion of AG Jacobs of 22 March 
2001, at para 40. 

114 Art 41 CFR, so far as relevant, provides: "Every person has the right to have his or her affairs 
handled impartially, fairly and within a reasonable time by the institutions and bodies of the Union. 
This right includes: the right of every person to be heard, before any individual measure which would 
affect him or her adversely is taken ....' 

15 Art 47(2) CFR provides: 'Everyone is entitled to a fair and public hearing within a reasonable 
time by an independent and impartial tribunal previously established by law.' 

16 Case C- 185/95 P Baustahlgewebe GmbH v Commission [1998] ECR I -8417. 
117 C- 385/07 P Der Grüne Punkt v Commission [2009] ECR I -6155 at paras 191 and 196. See to similar 

effect in a non -EU context, Spiers v Ruddy, 2009 SC (PC) 1 (Art 6 ECHR reasonable time requirements 
and unreasonable delay in bringing to trial and remedy under the Scotland Act 1998 -a mandatory 
reference on the application of the Lord Advocate direct from the sheriff court in which the JCPC 
reversed its own earlier decision in R y HM Advocate, 2003 SC (PC) 21, by now holding that the right to 
a teal within a reasonable time did not entail under the Scotland Act a right not to be tried after an 
unreasonable time. See to like effect Attorney- General's Reference (No 2 of 2001) [2004] 2 AC 72. 

' See, eg, 
European 

, Gerry Adams and Tony Bennv 1 nited Kingdom (1997) 23 " EHRR CD 160; Maaouia v France 
(2001) 33 EHRR 42; and Ferrazzini v Italy (2002) 34 EHRR 45. 
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right.120 Thus in Johnston y Chief Constable of the Royal Ulster Constabulary,121 the 

Court of Justice held that a provision of UK law which treated a certificate issued 

by the Secretary of State as 'conclusive evidence' that an act was done for the 

purpose of safeguarding national security, was contrary to EU law since it had the 

effect of preventing individuals from pursuing their claims to EU rights by 

judicial process. 

6.31 And in Upjohn Ltd y The Medicines Act Licensing Authority,122 the Court of Justice 

held that judicial review of a decision did not require a complete rehearing and 

decision on the merits by the court, but could remain at the level of ensuring the 

full legality of the decision taken by the duly empowered administrative author- 

ity. 

The right to reasons for a decision 

6.32 Following from its decision that there exists a right to judicial review of national 

administrative decisions which affect an individual's rights under EU law, the 

Court of Justice has held that effective judicial review must be able to review the 

legality of the reasons for the contested decision.'23 In Heylens, the Court of Justice 

120 Art 47(1) CFR provides: 'Everyone whose rights and freedoms guaranteed by the law of the 

Union are violated has the right to an effective remedy before a tribunal in compliance with the 

conditions laid down in this Article.' 
121 Case 222/84 Johnston v Chief Constable of the Royal Ulster Constabulary [1986] ECR 1651. See too 

Case C- 185/97 Coote y Granada Hospitality [1998] ECR I -5199 at para 22. 
122 Case C- 120/97 Upjohn Ltd v The Medicines Act Licensing Authority [1999] ECR I -223. 
123 See Case T- 181/08 Pye Phyo Tay Za y Council of the European Union, 19 May, [2010] ECR II-nyr at 

paras 93-96: '... It must be recalled that the obligation to state reasons is an essential procedural 
requirement which must be distinguished from the question whether the reasons given are correct, a 

matter going to the substantive legality of the contested measure, and which must satisfy the 

requirements set out in the case -law. ... The purpose of the obligation to state the reasons for an act 

adversely affecting a person, as provided for in Article 253 EC, is, first, to provide the person 

concerned with sufficient information to make it possible to determine whether the act is well 

founded or whether it is vitiated by an error which may permit its validity to be contested before the 

courts and, second, to enable the courts to review the lawfulness of the act. The statement of reasons 

must therefore in principle be notified to the person concerned at the same time as the act adversely 

affecting him. A failure to state the reasons cannot be remedied by the fact that the person concerned 

learns the reasons for the act during the proceedings before the courts. If the party concerned is not 

afforded the opportunity to be heard before the adoption of an initial decision to freeze funds, 

compliance with the obligation to state reasons is all the more important because it constitutes the sole 

safeguard enabling the party concerned, especially after the adoption of that decision, to make 

effective use of the legal remedies available to it to challenge the lawfulness of that decision (see Case 

T- 228/02 Organisation des Modjahedines du peuple d'Iran y Council [2006] ECR II -4665, "OMPI 

paragraphs 138 to 140 and the case -law cited). ... The Court has consistently held that the statement of 

reasons required by Article 253 EC must be appropriate to the measure at issue and to the context m 

which it was adopted. It must disclose in a clear and unequivocal fashion the reasoning followed by 

the institution which adopted the measure in such a way as to enable the persons concerned to 

ascertain the reasons for the measure and to enable the competent court to exercise its power of review 

of the lawfulness thereof. The requirements to be satisfied by the statement of reasons depend on the 

circumstances of each case, in particular the content of the measure in question, the nature of the 

reasons given and the interest which the addressees of the measure, or other parties to whom it is of 

direct and individual concern, may have in obtaining explanations. It is not necessary for the 

statement of reasons to specify all the relevant matters of fact and law, since the question whether the 

statement of reasons meets the requirements of Article 253 EC must be assessed with regard not only 
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found that a national administrative authority owes a duty to the individual 
under EU law to inform him of the reasons upon which its final decision affecting 
his EU rights was based.124 Failure to give such reasons is a contravention of EU 
law.125 Article 41(2)(iii) CFR also specifies under the right to good administration 
'the obligation of the administration to give reasons for its decisions'. 

The duty of national authorities to give reasons for their decisions applies only in 
relation to particular executive or administrative decisions concerning individu- 
als, to allow those individuals the possibility of seeking some remedy of a judicial 
nature against the decision.126 The EU law duty to give reasons does not yet go as 
far as to require national legislatures to give reasons when they enact legislative 
measures of general application within the ambit of EU law.127 

Article 296 TFEU, however, does require that 'legal acts shall state the reasons on 6.34 
which they are based and shall refer to any proposals, initiatives, recommenda- 
tions or opinions required by the Treaties'. This duty to give reasons and to 
specify the legislative bases for secondary legislation enables the competent CJEU 
to exercise proper judicial review thereof.128 

6.33 

The right to legal representation 

In an early staff case,129 the Court of Justice stated that the Commission's refusal 6.35 
to allow either the staff member or his lawyer access to his disciplinary file in 
order to prepare a defence in disciplinary proceedings, constituted a breach of the 
right to defend oneself through legal assistance.138 The right to be advised, 
represented and defended by a lawyer is now provided for specifically in Article 

to it wording but also to its context and to all the legal rules governing the matter in question. In 
particular, the reasons given for a decision are sufficient if it was adopted in circumstances known to 
the party concerned which enable him to understand the scope of the measure concerning him (see 
OMPI, paragraph 94 above, paragraph 141 and the case -law cited). ... According to that case -law, 
unless overriding considerations concerning the security of the Community or its Member States or 
the conduct of their international relations preclude it, the Council is required to state the matters of 
fact and law which constitute the legal basis of its decision and the considerations which led it to 
adopt that decision. The grounds for such a measure must therefore indicate the actual and specific 
reasons why the Council considers that the relevant rules are applicable to the party concerned.' 

124 Case 222/86 UNECTEF v Heylens [1987] ECR 4097. 
125 See, eg, Case T- 341/07 Sison v Council [2009] ECR II -3625, a decision of the General Court 

concerning the right to be informed of reasons for a decision to freeze an individual's assets in 
connection with counter- terrorism measures. 

126 Case 222/86 Union National des Entraineurs et Cadres Techniques Professionnels du Football 
(UNECTEF) v Heylens [1987] ECR 4097. 

122 
See Case C -70/97 Sodemare SA and others v Region Lombardia [1997] ECR I -7183. 

128 
See Case C- 367/95 P Commission v Sytravel and another [1998] ECR I -1718. 

129 Case 115/80 Demont v Commission [1981] ECR 3147. 
130 See, in a domestic UK context, the decisions of the Court of Appeal in Kulkarni v Milton Keynes 

NHS Trust [2009] IRLR 829 and R (on the application of G) v Governors of X School [2010] IRLR 222, where 
the Court held that employees may have a right under Art 6(1) ECHR to legal representation for the 
Purposes of workplace disciplinary proceedings. 
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47(3) CFR,131 and has been referred to and relied upon by Advocate General Léger 

in an Opinion to the Court of Justice.132 

The confidentiality of legal advice 

6.36 In AM & S Europe y Commission,133 following a comparative survey of the laws of 

the Member States, the Court of Justice concluded that the Commission's exten- 

sive powers of investigation, search and seizure in the context of suspected 
breaches of EU fair competition law were subject to the principle that communi- 
cations between lawyer and client were to be respected as confidential. The 

Commission could not therefore require the production of business records 

concerning such communications. The Court of Justice held, however, that the 

principle of confidentiality applied only in relation to communications with 

independent counsel rather than with in -house lawyers or legal departments. 

6.37 In Ordre des barreaux francophones et germanophone y Council, the Court of Justice 

held that the obligation imposed on lawyers by Article 2a(5) of the Money 

Laundering Directive 91 / 308/EEC134 to inform the competent authorities of any 

fact which could be an indication of money laundering, was compatible with the 

right to a fair trial and with the principle of respect for the professional secrecy 

and the independence of lawyers.135 

6.38 The principle of confidentiality of in -house legal advice is one which may, 

however, be claimed in principle by the EU institutions.136 As the President of the 

General Court has observed: 

According to settled case -law, it is contrary to public policy, which requires that the 

institutions should be able to receive the advice of their legal service, given in full 

independence, to allow such internal documents to be produced by persons other than 

the services at whose request they have been prepared in proceedings before the Court, 

unless their production has been authorised by the institution concerned or ordered by 

the Court (order in Case C- 445/00 Austria y Council [2002] ECR I -9151, paragraph 12; 

Case T -44/97 Ghignone and Others y Council [2000] ECR -SC I -A -223 and II -1023, para- 

graph 48; and order in Case T- 357/03 Gollnisch and Others y Parliament [2005] ECR 11, 
paragraph 34).137 

131 Art 47 CFR, so far as relevant provides: '(3) Everyone shall have the possibility of being advised, 

defended and represented. (4) Legal aid shall be made available to those who lack sufficient resources 
in so far as such aid is necessary to ensure effective access to justice.' 

132 Case C- 309/99 Wouters and Price Waterhouse v Dutch Advocates Council: re multi -disciplinary 

partnership [2002] ECR I -1577, Opinion of AG Léger of 10 July 2001, at para 175. 
133 Case 155/79 AM & S Europe Ltd v Commission [1982] ECR 1575 at 1610 -13. 
134 Council Directive 91 /308 /EEC of 10 June 1991 on prevention of the use of the financial system 

for the purpose of money laundering [1991] OJ L166/77, as amended by Directive 2001/97/EC of the 

European Parliament and of the Council of 4 December 2001 [2001] OJ L344/76. 
135 Case C- 305/05 Ordre des barreaux francophones et germanophone v Council of Ministers [2007] ECR 

I -5305. 
136 See Joined Cases C -39/05 P & C -52/05 P Sweden and Turco v Council [2008] ECR I4723. 
137 Case T -18/10 R, Inuit Tapiriit Kanatami and others v European Parliament and Council, 30 April, 

[2010] ECR II-nyr, the Opinion of the President of the General Court at para 19. 
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The idea that fundamental rights protections may be prayed in aid by the EU 6.39 
institutions is certainly difficult to reconcile with the principle of ECHR jurispru- 
dence to the effect that fundamental rights cannot be prayed in aid by public 
authorities or 'governmental organisations'138 which simply have no standing to 
make claims under Article 34 ECHR of a violation of Convention rights.139 This 
makes all the more startling the decision of the Grand Chamber of the CJEU to 
endorse and reiterate earlier rulings of the Court of Justice to the effect that 
whereas the in -house legal advice communicated within the EU institutions 
(which are quintessentially 'government organisations' for the purposes of the 
ECHR) is protected from disclosure by reason of those institutions' fundamental 
right to respect for the confidentiality of the legal advice received by them, legal 
professional privilege cannot be claimed by private enterprises under investiga- 
tion by the Commission in respect of legal advice from, and internal communica- 
tions with, their own in -house lawyers. The Grand Chamber notes: 

47. ... [Ain in -house lawyer cannot, whatever guarantees he has in the exercise of his 
profession, be treated in the same way as an external lawyer, because he occupies 

138 See now MacKay and BBC Scotland v UK [2010] ECHR 10734/05 (Fourth Section, 7 December 
2010) at paras 18-19: '... In their initial observations, the Government objected that the BBC was a 
public broadcasting corporation established by Royal Charter and therefore BBC Scotland could not 
be a victim for the purposes of Article 34 of the Convention. However, in their final observations the 
Government informed the Court that, for the sole purpose of the present application, they conceded 
that BBC Scotland could be categorised as a victim and withdrew their initial observations on this 
point. Relying on the Court's judgment in Osterreichischer Rundfunk v Austria, no 35841/02, 7 
December 2006, the applicants considered that the second applicant was a victim for the purposes of 
Article 34. ... Having noted the parties' positions and having regard to its established case -law (see, 
for example, Radio France and Others v France (dec), no 53984/00, ECHR 2003 -X (extracts)) the Court 
will proceed on the basis that BBC Scotland can be considered to be a victim within the meaning of 
Article 34 of the Convention.' 

139 See, eg, the partial admissibility decision in Radio France v France [2003] ECHR 53984/00 
(Second Section, 23 September 2003) at para 26: '... The term "governmental organisations ", as 
opposed to "non -governmental organisations" within the meaning of Article 34, applies not only to 
the central organs of the State, but also to decentralised authorities that exercise "public functions ", 
regardless of their autonomy vis -à -vis the central organs; likewise it applies to local and regional 
authorities (see, in particular, Rothenthurm Commune v Switzerland, no 13252/87, Commission decision 
of 14 December 1988, Decisions and Reports (DR) 59, p 251; Municipal Section of Antilly v France (dec), 
no 45129/98, ECHR 1999 -VIII; Province of Bari, Sorrentino and Messeni Nemagna v Italy, no 41877/98, 
Commission decision of 15 September 1998, unreported; Ayuntamiento de Mula v Spain . (dec), no 
55346/00, ECHR 2001 -I; and Danderyds Kommun v Sweden (dec), no 52559/99, 7 June 2001). The 
European Commission of Human Rights reached the same conclusion regarding public -law entities 
other than territorial authorities: the General Council of Official Economists' Associations in Spain, on 
the ground that it performed 'official duties ... assigned ... by the Constitution and the legislation' 
(see Consejo General de Colegios Oficiales de Economistas de España v Spain, nos. 26114/95 and 26455/95, 
Commission decision of 28 June 1995, DR 82 -B), and the Spanish national railway company, 
essentially on the grounds that it was under the control of the government and enjoyed an operating 
monopoly (see RENFE v Spain, no 35216/97, Commission decision of 8 September 1997, DR 90 -B). 
Moreover, in The Holy Monasteries v Greece (judgment of 9 December 1994, Series A no 301 -A at p 28, 
§49) the Court recognised that the public -law entities concerned had the status of "non- governmental 
organisation" because they did not exercise "governmental powers ", had not been established "for 
public -administration purposes" and were "completely independent" of the State. It follows from the 
above -mentioned decisions and judgment that the category of "governmental organisation" includes 
legal entities which participate in the exercise of governmental powers or run a public service under 
government control. In order to determine whether any given legal person other than a territorial 
authority falls within that category, account must be taken of its legal status and, where appropriate, 
the rights that status gives it, the nature of the activity it carries out and the context in which it is 
carried out, and the degree of its independence from the political authorities....' 
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the position of an employee which, by its very nature, does not allow him to ignore 

the commercial strategies pursued by his employer, and thereby affects his ability 
to exercise professional independence. 

48. It must be added that, under the terms of his contract of employment, an in -house 
lawyer may be required to carry out other tasks, namely, as in the present case, the 

task of competition law coordinator, which may have an effect on the commercial 
policy of the undertaking. Such functions cannot but reinforce the close ties 

between the lawyer and his employer. 

49. It follows, both from the in -house lawyer's economic dependence and the close ties 

with his employer, that he does not enjoy a level of professional independence 
comparable to that of an external lawyer. 

50. Therefore, the General Court correctly applied the second condition for legal 

professional privilege laid down in the judgment in AM & S Europe y Commission.140 

Discovery and the right to access to EU documentation141 

6.40 In Zwartveld,142 the Court of Justice held that under EU law there was a 

presumption in favour of EU institutions producing documentation to national 
courts and authorising their officials to give evidence to national magistrates 
engaged in investigations into fraud. Any refusal to cooperate with national 
judicial authorities in this way must be justified by imperative reasons, for 

example the protection of the rights of third parties or where the disclosure of the 

information would be capable of interfering with the functioning and independ- 
ence of the EU institutions. In Netherlands y Council, the Court of Justice further 

noted that 

the domestic legislation of most Member States now enshrines in a general manner the 

public's right of access to documents held by public authorities as a constitutional or 

legislative principle.143 

6.41 Article 15(3) TFEU (formerly Article 255(1) EC) sets out the general principle that 

any natural or legal person resident with the Union shall have a right of access to 

documents of Union institutions, bodies, offices and agencies, whatever their 

medium, on the conditions laid down by the Counci1.144 Any refusal of the EU 

institutions to produce requested documentation will be subject to judicial review 

before the General Court,145 with a right of appeal therefrom to the Court of 

Justice.146 A new Article 16(1) TFEU also lays down the general principle that 

'[e]veryone has the right to protection of personal data concerning them'. 

14° Case C- 550/07 P Akzo Nobel Chemicals Ltd v Commission, 14 September, [2010] ECR I -nyr at paras 

47 -50. 
141 Art 42 CFR provides: 'Any citizen of the Union and any natural or legal person residing or 

having its registered office in a Member State, has a right of access to European Parliament, Council 

and Commission documents.' 
142 Case C -2/88 Zwartveld [1990] ECR I -4405. 
143 Case C -58/94 Netherlands v Council [1996] ECR I -2169 at para 34. 
144 See Council Regulation 1049/2001 [2001] OJ L145/, 31 May 2001. 
145 See, eg, Case T- 194/94 Carvel [1995] ECR u -2765. 
146 See, eg, Case C- 353/99 P Council of EU v Heidi Hautala MEP [2001] ECR I -9565. 
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There may now be said to be a presumptive right of access to EU documenta- 6.42 
tion,147 and in Baustahlgewebe148 the Court of Justice also accepted that the right of 
access to the Commission's file was recognised as a general principle of EU law.149 

But in Sweden and Association de la presse internationale asbl (API) y Commission, the 6.43 
Grand Chamber ruled that there is no public right of access to written pleadings 
before the CJEUs, on the basis that it claims that judicial activities are excluded 
from the scope of the right of access to documents (and thereby also preserves the 
secrecy of the actual deliberations of the Court, as opposed to the composite 
unanimous non -dissenting judgments ultimately produced which pass for the 
reasons for -if not the reasoning behind -its decisions150). In proclaiming that the 
pleadings before the CJEU are in principle secret or confidential documents, the 
Grand Chamber has made the following claims, avowedly by way of justification 
of what, from a UK lawyer's perspective, seems an extraordinary decision: 

77. ... [I]t should be noted that pleadings lodged before the Court of Justice in court 
proceedings are wholly specific since they are inherently more a part of the judicial 
activities of the Court than of the administrative activities of the Commission. 

[79.] [J]udicial activities are as such excluded from the scope, established by those [EU] 
rules, of the right of access to documents 

86. 1I1f the content of the Commission's pleadings were to be open to public debate, there would 
be a danger that the criticism levelled against them, whatever its actual legal significance, 
might influence the position defended by the Commission before the CJEUs. 

92. As regards, secondly, the sound administration of justice, the exclusion of judicial 
activities from the scope of the right of access to documents, without any distinc- 
tion being drawn between the various procedural stages, is justified in the light of the 
need to ensure that, throughout the court proceedings, the exchange of argument by the 
parties and the deliberations of the Court in the case before it take place in an atmosphere of 
total serenity. 

93. Disclosure of the pleadings in question would have the effect of exposing judicial activities 
to external pressure, albeit only in the perception of the public, and would disturb the 
serenity of the proceedings. 

94. It is therefore appropriate to allow a general presumption that disclosure of the 
pleadings lodged by one of the institutions in court proceedings would undermine 
the protection of those proceedings.151 (emphasis added) 

147 Joined Cases C- 174/98 P and C- 189/98 P The Netherlands and another y Commission [2000] ECR I -1. 
148 Case C- 185/95 P Baustahlgewebe GmbH y Commission [1998] ECR I -8417. 
19 See also Case C -51/92 P Hercules Chemicals NV y Commission [1999] ECR I-4235 at paras 75-79. 
15° See A O'Neill, 'The European Court of Justice: on justice not being seen to be done' (1992) 37(5) 

journal of the Law Society of Scotland 169. 
151 

See Joined Cases C -514, C -528 & C- 532/07 P Sweden and Association de la presse internationale asbl 
(API) 0 Commission, 21 September, [2010] ECR I -nyr. 
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Privacy, 'dawn raids' and business premises152 

6.44 Under EC Regulation 17/62,153 the European Commission was given broad 
powers to police the observance by undertakings of the Community competition 
law regime. It could request all necessary information from Member States and 
individual undertakings, and conduct voluntary or compulsory searches of 

company premises.154 It could impose fines where its demands were not met. In 

Hoechst,155 the Court of Justice held that the right to respect for the individual's 
'private and family life, his home and his correspondence' guaranteed under 
Article 8(1) ECHR did not extend to business premises, and so upheld the legality 
of 'dawn raids' by the European Commission seeking evidence for anti- 

competitive practices. 

6.45 By contrast, the European Court of Human Rights held in Niemitz y Germany156 

that the purpose of Article 8 ECHR was to protect the individual against arbitrary 
interference by public authorities, and so its protection extended to the individu- 
al's professional or business activities or premises.157 And in Colas Est and Others y 

France, the European Court of Human Rights also unequivocally endorsed the 

idea that companies, as well as private individuals, were accorded rights to 

private life and respect for their home /domicile.158 

6.46 In Limburgse Maatschippij y Commission, however, the Court of First Instance 
refused to depart from the decision of the Court of Justice in Hoechst that business 
undertakings could not pray in aid a right to private life, stating: 

Insofar as the pleas and arguments put forward by LSM and DVM are identical to or 

similar to those put forward at that time by Hoechst the Court of First Instance sees no 

reason to depart from the case law of the Court of Justice. That case law is moreover 

based on the existence of a general principle of Community law, as referred to above, 

which applies to legal persons. The fact that the case law of the European Court of 

Human Rights concerning the applicability of Article 8 of the ECHR has evolved since 

the judgments [of the Court of Justice] in Hoechst, Dow Benelux, and Dow Chemical Ibérica 

therefore has no direct impact on the merits of the solutions adopted in those cases ?s9 

6.47 Nevertheless, in its decision of October 2002 in Roquette Frères y Director General of 

Cornpetition,16o the Court of Justice reversed this position and brought it into line 

152 See generally W Wils 'EU Antitrust Enforcement Powers and Procedural Rights and guarantees: 
the interplay between EU law, national law, the Charter of Fundamental Rights of the EU and the 

European Convention on Human Rights' (2011) 34 World Competition; Law and Economics Review 346. 

153 [1962] OJ L3/204. 
154 On the requirements relating to compulsory searches or 'dawn raids', see Case 136/79 National 

Panasonic v Commission [1980] ECR 1979. 
155 Joined Cases 46/87 & 227/88 Hoechst AG v Commission [1989] ECR 2859. See, to like effect, Case 

85/87 Dow Benelux [1989] ECR 3137 at paras 28-30. 
156 Niemitz v Germany A/251 (1993) 16 EHRR 97. 
157 See also Chappell v United Kingdom A/152 (1990) 12 EHRR 1. 
158 Colas Est and Others v France (2004) 34 EHRR 17 at para 49. 
159 Case T- 305/94 Limburgse Maatschippij v Commission [1999] II -931. The appeal to the Court of 

Justice (Case C- 238/99P Limburgse Maatschippij v Commission [2002] ECR I -8375) against this part of the 

decision was unsuccessful on the grounds that the ECtHR case law cited had no 'direct impact' on the 

merits of the case -see para 251. 
16° Case C -94/00 Roquette Frères v Director General of Competition [2002] ECR I -9011. 
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with the European Court of Human Rights jurisprudence, acknowledging that 
Article 8 ECHR considerations and the requirements of the doctrines of propor- 
tionality could be used by national courts in assessing whether or not accede to 
an application to them by the Commission for authority to use coercive measures 
in dawn raids seeking evidence for breach of EU competition law.161 

Interestingly, some UK judges seemed to share some of the doubts of the Court of 6.48 
Justice on the extension of private life rights to non -natural persons.162 In R v 

Broadcasting Standards Commission, ex p BBC it was argued before the Court of 
Appeal that a company or body corporate did not enjoy a right to private life 
under Article 8 ECHR and that, in any event, it was not an infringement of a right 
to private life to film secretly in a place to which the public has free access when 
the event or events filmed are not inherently private in any respect.163 In the 
event, the Court declined to be drawn on these broader questions, but Lord 
Mustill did make the following observations obiter: 

[I]n general I find the concept of a company's privacy hard to grasp. To my mind the 
privacy of a human being denotes at the same time the personal 'space' in which' the 
individual is free to be itself, and also the carapace, or shell, or umbrella, or whatever 
other metaphor is preferred, which protects that space from intrusion. An infringement 
of privacy is an affront to the personality, which is damaged both by the violation and 
by the demonstration that the personal space is not inviolate. The concept is hard indeed 
to define, but if this gives something of its flavour, I do not see how it can apply to an 
impersonal corporate body, which has no sensitivities to wound, and no selfhood to protect.164 

There will, it is true, be many occasions where grounds for complaint maintainable by a company 
will be of the same kind as those which could be presented by an individual as a breach of privacy. 
For example the clandestine copying of business documents would be actionable by a company 
and an individual alike as civil wrongs, amounting to a breach of confidentiality copyright and 
the like. But privacy and confidentiality are not the same. For example, the reading and 
copying of personal diaries, letters to relatives or lovers, poems and so could ground not 

161 See, now, Case C- 450/06 Varec SA y Belgium [2008] ECR I -581 at paras 48-49 and 52: '... It 
follows from the case -law of the European Court of Human Rights that the notion of "private life" 
cannot be taken to mean that the professional or commercial activities of either natural or legal 
persons are excluded (see Niemietz v Germany, judgment of 16 December 1992, Series A no 251 -B, §29; 
Société Colas Est and Others y France, no 37971/97, §41, ECHR 2002 -III; and also Peck y The United 
Kingdom no 44647/98, §57, ECHR 2003 -I). Those activities can include participation in a contract 
award procedure. ... The Court of Justice has, moreover, acknowledged that the protection of business 
secrets is a general principle (see Case 53/85 AKZO Chemie and AKZO Chemie UK v Commission [1986] 
ECR 1965, paragraph 28, and Case C -36/92 P SEP v Commission [1994] ECR I -1911, paragraph 37)... 
The principle of the protection of confidential information and of business secrets must be observed in 
such a way as to reconcile it with the requirements of effective legal protection and the rights of 
defence of the parties to the dispute (see, by analogy, Case C- 438/04 Mobistar [2006] ECR I -6675, 
Paragraph 40) and, in the case of judicial review or a review by another body which is a court or 
tribunal within the meaning of Article 234 EC, in such a way as to ensure that the proceedings as a 
whole accord with the right to a fair trial.' 

162 And see now Joined Cases C -92/09 & C -93/09 Volker und Markus Schecke GbR y Land Hessen, 9 
November, [2010] ECR I -nyr at para 87: '[T]he seriousness of the breach of the right to protection of 
personal data manifests itself in different ways for, on the one hand, legal persons and, on the other, 
natural persons.' 

163 Compare the decision of the Canadian Supreme Court in Les Éditions Vice -Versa y Aubrey [1998] 
5 BHRC 437. 

164 Compare in this regard with the decision in Derbyshire County Council y Times Newspapers [1992] 
QB 770, finding that a council could not sue for defamation. 
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only an allegation of tortious conduct but also an additional complaint that the privacy 

of the writer and perhaps also of the recipient have been intruded upon. Such conduct is 

specially objectionable, not because legal rights have been infringed but because of the 

insult done to the person as a person. No such complaint would, I believe, be feasible 

when made by a company, not for the obvious reason that a corporation does not create 

documents of this kind, but because an intrusion into such matters has an extra 

dimension, in the shape of the damage done to the sensibilities of a human-being by 

exposing to strangers the workings of his or her inward feelings, emotions, fears and 
beliefs -a damage which an artificial 'person', having no sensibilities, cannot be made 

to suffer. A company can have secrets, can have things which should be kept confidential, but I 

see this as different from the essentially human and personal concept of privacy.165 (emphasis 

added) 

The privilege against self -incrimination 

6.49 It is for the EU authorities to establish a breach of EU law. However, in Orkem'66 

the Court of Justice ruled that while the Commission could not compel a company 
to provide it with answers which might involve an admission of a breach of EU 

law which it was incumbent upon the Commission to prove, Article 6 ECHR did 

not contain an implicit privilege against self -incrimination, nor any right not to 

give evidence against oneself. And in the decision of the First Chamber of the CFI 

(extended composition) in Mannesmannröhren -Werke AG y Commission, the Court 

observed: 

To acknowledge the existence of an absolute right to silence, as claimed by the applicant, 
would go beyond what is necessary in order to preserve the rights of defence of 

undertakings, and would constitute an unjustified hindrance to the Commission's 
performance of its duty under Article 89 of the EC Treaty [now, after amendment, Article 

105 TFEU] to ensure that the rules on competition within the common market are 

observed.167 

6.50 By contrast, the European Court of Human Rights in Funke 168 stated that Article 6 

ECHR did indeed protect the right to remain silent and not to contribute to 

incriminating oneself, and in John Murray y United Kingdom169 the European 
Court of Human Rights reiterated that 'the right to remain silent under police 

questioning and the privileges against self- incrimination'l'o should be recognised 
as a standard 'which lies at the heart of the notion of fair procedure under Article 

165 R v Broadcasting Standards Commission, ex p BBC [2001] QB 885, CA per Lord Mustill at paras 

48-49. 
166 Case 374/87 Orkem v Commission [1989] ECR 3283 at para 30. See also Case C -60/92 Otto V 

Postbank [1993] ECR I -5683. 
167 Case T- 112/98 Mannesmannröhren -Werke AG v Commission [2001] ECR II -729 at para 66. 
168 Funke v France (1993) 16 EHRR 297. For a discussion of this case and its relationship to EU law, 

see W van Overbeek, 'The Rights to remain silent in Competition Investigations' (1994) 3 European 

Competition Law Review 127. 
169 John Murray v United Kingdom A/593 (1996) 22 EHRR 29 at 60. 
1'o See too JB v Switzerland [2001] Crim LR 748 (ECtHR), where the imposition of a fine for failure to 

produce records to the national tax authorities seeking to investigate possible tax evasion was found 

by the ECtHR to constitute a violation of the privilege against self -incrimination. 
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6(1) ECHR'.171 A subsequent Grand Chamber decision of the European Court of 
Human Rights in O'Halloran and Francis y United Kingdom seems rather to roll 
back from the general and exceptionless right against self -incrimination and, 
following a decision of the Judicial Committee of the Privy Council in the Scottish 
case of Brown y Stott,172 allowed for an exemption from this general principle in 
the specific context of the prosecution of road traffic violations.173 

Equality of arms and parties' right to the last word in civil procedure 

In Vermeulen y Belgium,174 the European Court of Human Rights held that it was a 6.51 
systemic violation of an individual litigants' fair trial rights for them to be denied 
the possibility of replying to submissions made in a case before the Belgian Court 
of Cassation by the Procureur Général after the submissions of the parties had been 
concluded. On the reading of the European Court of Human Rights, Article 6(1) 
ECHR was said to require the parties to a criminal or civil trial to have knowledge 
of and to be allowed the opportunity to comment on all evidence adduced175 or 
observations filed on the case,176 even by an independent member of the national 
legal service such as the Procureur Général. 

By contrast, in Emesa Sugar (Free Zone) NV y Aruba,177 the Court of Justice 6.52 
dismissed the parties' application for leave to submit written observations in 
response to the Opinion delivered by the Advocate Genera1,178 declaring that the 
Advocate General before the CJEU exercised a judicial function which was said 

171 Thus in Saunders v United Kingdom (1997) 23 EHRR 313 the applicant complained that he had 
been obliged to give evidence to DTI inspectors in relation to the Guinness take -over of Distillers. He 
was questioned at nine lengthy interviews. This evidence was then used against him at his trial, in a 
manner which sought to incriminate the applicant. The Strasbourg Court pointed out that the right to 
silence and the right not to incriminate oneself, although not specifically expressed in Art 6, lay at the 
heart of the notion of fair procedure and applied in all criminal proceedings from the most simple to 
the most complex. See also the Strasbourg Grand Chamber's pronouncements to similar effect in Jalloh 
a Germany (2007) 44 EHRR 32. 

'n Brown v Stott (Procurator Fiscal, Dunfermline), 2001 SC (PC) 43. See also the decision of the House 
of Lord in R v Hertfordshire County Council, ex p Green Environmental Agencies Ltd [2002] 2 AC 512 per 
Lord Hoffmann at 423, on the non -application of this principle to extra judicial inquiries, contrary to 
the Strasbourg decision in JB v Switzerland, above n 167. 

176 O'Halloran and Francis v United Kingdom (2008) 46 EHRR 21 (Grand Chamber) at para 62: 
'Having regard to all the circumstances of the case, including the special nature of the regulatory 
regime at issue and the limited nature of the information sought by a notice under section 172 of the 
Road Traffic Act 1988, the Court considers that the essence of the applicants' right to remain silent and 
their 

4 
privilege 
Vermeulen gv Belgium (2001 

self-incrimination 
1 EHRRs15. See also Machado v Portugal (1997) 23 EHRR 79; Van 

Orshoven v Belgium (1998) 26 EHRR 55; JJ y Netherlands (1999) 28 EHRR 168; KDB v Netherlands, 27 
March 1998, (1998) RJD 621; Voisine v France (2001) 33 EHRR 23. 

1m For recognition of this right in the jurisprudence of the CJEU, see Case C- 276/01 Joachim 
Steffensen [2003] ECR I -3735, paras 72 and 75-77. 

16 In Mantovanelli v France (1997) 24 EHRR 370 at para 36, and Krëmág and Others v Czech Republic 
(2001) 31 EHRR 41, violations of Art 6(1) ECHR had been found in that the applicants had not had the 
°PPortunity to comment on documentary evidence. Similarly, in Pellegrini v Italy (2002) 35 EHRR 2, 
the ECtHR had held that it was for the parties to a dispute alone to decide whether a document 
produced by the other party or by witnesses called for their comments. 177 

Case C -17/98 Emesa Sugar (Free Zone) NV v Aruba [2000] ECR I -665. l's See, to like effect, the subsequent decision of the Court of Justice in: Case C -50/96 Schröder 
[2000] ECR I -743; Case C- 234/96 Vick [2000] ECR I -799; Case C- 270/97 Sievers [2000] ECR I -929; Case 
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not to be analogous to the role of the Belgian Procureur Général. But it seems clear 

from this line of Strasbourg case law that a denial of the right of the parties to the 

litigation to comment on the Opinion of the Advocates General in cases before the 

Court of Justice and be afforded a 'genuine opportunity'179 to submit additional 
observations, if so advised, on that Opinion, could not be said to be Article 6 

ECHR compliant.180 

6.53 In Commission y Ireland, the Grand Chamber of the Court of Justice held that, 

despite itself being a public authority (and therefore not able, under Strasbourg 
criteria, to claim the protection of Convention rights), the European Commission 
could rely upon the (EU 'common law' /fundamental rights) principle of equality 

of arms and the right to be heard before the court comes to a decision.181 In 

upholding the Commission's appeal against a decision of the CFI (now the 

General Court) against it, the Grand Chamber insisted that its earlier decision in 

Emesa Sugar could be read in a manner which was compatible with the European 
Court of Human Rights' Vermeulen line of case law, on the basis that it was open 

to the CJEU under its Rules of Procedure to re -open proceedings to consider 

further submissions from the parties after the Advocate General had delivered his 

or her Opinion, albeit only in circumstances where the CJEU considered either 

C- 265/97 P VBA v Florimex [2000] ECR I -2061. Supplementary written submissions were sent by the 

petitioners in Joined Cases C -20/00 & C -64/00 Booker Aquaculture and Hydro Seafoods v Scottish 

Ministers [2003] ECR I -7411 following the issuing of the Opinion of AG Mischo on 20 September 2001, 

but these were summarily refused by the Court's registry. 
179 See Reinhardt v France (1999) 28 EHRR 59 at para 107. See too Slimane -Ka4d v France (2001) 31 

EHRR 48. 
180 See post -Emesa the decision of the ECtHR in Application no 39594/98 Kress v France, judgment 

of 7 June 2001, in which the Strasbourg Grand Chamber considered the role played by the Commissaire 

du Gouvernement in the proceedings of the French Conseil d'État; noting at para 86 that the role of the 

AG at the Court of Justice of the European Communities was 'closely modelled' on that of the 

Commissaire du Gouvernement of the French Conseil d'État. Significantly, in Göç v Turkey (2002) 35 EHRR 

6 and in Application nos 32911/96, 35237/97 and 34595/97 Meftah and others v France, 26 July 2002, the 

ECtHR, sitting in an appellate capacity as a Grand Chamber in both cases, confirmed this line of case 

law and held that the applicants' lack of opportunity to respond to the submissions of the Principal 

Public Prosecutor to the Court of Cassation of Turkey (in the former case) and to the Advocate 

General's submissions to the Court of Cassation of France (in the latter cases) constituted a violation of 

their rights to a fair hearing guaranteed under Art 6(1) of the ECHR. See, too, Application no 45019/98 

Pascolini v France, 26 June 2003 (ECtHR), where Art 6(1) was found to be breached where an applicant 

was not provided with a copy of the reporting judge's report to the Court of Cassation; and 

Applications nos 38410/97 and 40373/98 Fontaine and Bertin v France, 8 July 2003 ( ECtHR), where a 

violation of Art 6(1) was found both in the failure to provide the applicants with a copy of the 

reporting judge's report to, and in the presence of the AG at the deliberations of, the Court of 

Cassation. 
181 See too Joined Cases C -514, C -528 & C- 532/07 P Sweden and Association de la presse internationale 

asbl (API) v Commission, above n 149, at paras 88-90: '... [T]he principle of equality of arms -together 
with, among others, the principle of audi alteram partem is no more than a corollary of the very 

concept of a fair hearing (see, by analogy, Case C- 305/05 Ordre des barreaux francophones et germano- 

phone and Others [2007] ECR I -5305, paragraph 31; Case C -89/08 P Commission v Ireland and Others 

[2009] ECR I -0000, paragraph 50; and Case C- 197 /09 RX -II Réexamen M v EMEA [2009] ECR I -0000, 

paragraphs 39 and 40). ... As the Court has held, the principle of audi alteram partem must apply to all 

parties to proceedings before the CJEUs, whatever their legal status. It follows that the EU institutions 

may also rely on that principle when they are parties to such proceedings (see, to that effect, Case 

C -89/08 P Commission v Ireland 2 December [2009] ECR I -nyr at paragraph 53). ... API is therefore 

incorrect in arguing that, being a public institution, the Commission cannot rely on a right to equality 

of arms because that right is available only to individuals.' 
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that it lacked sufficient information, or that the case must be dealt with on the 
basis of an argument which had not been debated between the parties.182 The 
Grand Chamber observed as follows: 

57. ... [T]he Community Courts ... cannot base their decisions on a plea raised of their 
own motion, even one involving a matter of public policy and -as in the present 
case -based on the absence of a statement of reasons for the decision at issue, 
without first having invited the parties to submit their observations on that plea. 

58. Moreover, in the analogous context of Article 6 of the ECHR, the Court of Justice 
has held that it is precisely in deference to that article and to the very purpose of 
every individual's right to adversarial proceedings and to a fair hearing within the 
meaning of that provision that the Court may of its own motion, on a proposal from the 
Advocate General or at the request of the parties, order that the oral procedure be reopened, 
in accordance with Article 61 of its Rules of Procedure, if it considers that it lacks sufficient 
information, or that the case must be dealt with on the basis of an argument which has not 
been debated between the parties (see the order of 4 February 2000 in Case C -17/98 
Emesa Sugar [2000] ECR I -665, paragraphs 8, 9 and 18, and Joined Cases C- 270/97 
and C- 271/97 Deutsche Post [2000] ECR I -929, paragraph 30).183 

It is not clear that in fact the Court of Justice has ever exercised its powers, in 6.54 
response to a request from a party, to re -open the oral procedure after the 
Advocate General has delivered an Opinion, even where it is stated that the 
Advocate General misunderstood or misrepresented the relevant facts.184 Instead, 
the standard cut -and -paste response from the Court of Justice to any such request 
has been minor variations along the following lines: 

182 See, now, Cooperatieve Producentenorganisatie van de Nederlandse Kokkelvisserij UA v Netherlands 
(2009) 48 EHRR SE18 (non -admissibility decision of the ECtHR, 20 January 2009): '[T]here is a 
presumption that a Contracting Party has not departed from the requirements of the Convention 
where it has taken action in compliance with legal obligations flowing from its membership of an 
international organisation to which it has transferred part of its sovereignty as long as the relevant 
organisation is considered to protect fundamental rights, as regards both the substantive guarantees 
offered and the mechanisms controlling their observance, in a manner which can be considered at 
least equivalent to that for which the Convention provides. As a corollary, this presumption 
applies not only to actions taken by a Contracting Party but also to the procedures followed 
within such an international organisation itself and, in particular, to the procedures of the European 
Court of Justice. In that respect, the Court [of Human Rights] also reiterates that such protection need 
not be identical to that provided by Article 6 ECHR; the presumption can be rebutted only if, in the 
circumstances of a particular case, it is considered that the protection of Convention rights was 
manifestly deficient. ... Consequently, the Court [of Human Rights] must examine whether, in the 
present case, the procedure before the Court of Justice was accompanied by guarantees which ensured 
equivalent protection of the applicant's rights. In that respect, it gives weight to the possibility offered 
by Rule 61 of the Court of Justice's Rules of Procedure -a possibility which, in the light of the 
Advocate General's advisory opinion in case C- 212/06 Government of the French Community and 
Walloon Government v Flemish Government, must be accepted as realistic and not merely theoretical -to 
order the reopening of the oral proceedings after the Advocate General has read out his or her opinion 
if it finds it necessary to do so and to the fact, as apparent from the Court of Justice's decision of 
28 April 2004 in the present case, that a request for such reopening submitted by one of the parties to 
the proceedings is considered on its merits.' 183 

Case C -89/08 P Commission v Ireland, [2009] ECR I -11245 at paras 57 -58. (emphasis added) 
184 See, eg, Case C- 210/06 Cartesio [2008] ECR I -9641 at paras 41 -53, where the unsuccessful 

application to re -open the oral procedure was made by an intervening Member State, Ireland, rather 
than the direct parties to the preliminary reference from the Hungarian court. 
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23. By letter received at the Court on 7 March 2008, Cassina requested the reopening of 

the oral procedure pursuant to Article 61 of the Rules of Procedure of the Court 
following the delivery of the Advocate General's Opinion. Cassina submits, in 

particular, that the Advocate General founded her Opinion on a number of 

incorrect arguments, that she misinterpreted the Court's case -law and that she 

failed to take into account all the facts relevant to the proceedings. Cassina 
accordingly wishes to submit further information to the Court. 

24. In this connection, it must be pointed out that neither the Statute of the Court of 

Justice nor its Rules of Procedure make provision for the parties to submit 
observations in response to the Advocate General's Opinion (see, inter alia, Case 

C- 259/04 Emanuel [2006] ECR I -3089, paragraph 15). 

25. Admittedly, the Court may, of its own motion, on a proposal from the Advocate 
General, or at the request of the parties, order the reopening of the oral procedure 
in accordance with Article 61 of the Rules of Procedure if it considers that it lacks 

sufficient information, or that the case must be dealt with on the basis of an 

argument which has not been debated between the parties (see, inter alia, Case 

C- 209/01 Schilling and Fleck- Schilling [2003] ECR I- 13389, paragraph 19, and Case 

C -30/02 Recheio -Cash & Carry [2004] ECR I -6051, paragraph 12). 

26. However, the Court, after hearing the Opinion of the Advocate General, considers 
that in the present case it has all the information necessary to answer the questions 
referred. 

27. Consequently, there is no need to order the reopening of the oral procedure.185 

THE CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION 

The Socio- political Background to the Drafting and Adoption of the EU 
Charter 

6.55 As can be seen from the foregoing survey, since its first discovery in the early 

1970s of 'fundamental rights' being implicit within the fabric of EU law, the Court 

of Justice has proclaimed a large -and ever -increasing - variety of rights to be 

'fundamental'. One can see that the interests of legal certainty would tend to 

make the relevant political actors within the EU wish to set down in the four 

corners of one document those rights which are indeed to be regarded as 

'fundamental' in EU law. It is this desire for legal certainty which may be seen as 

the first impetus for the creation of the document which became the Charter of 

Fundamental Rights of the European Union. 

6.56 In any event, this push toward a 'codification' of the CJEU's fundamental rights 

jurisprudence may be seen as more characteristic of the civilian legal culture of 

Continental Europe, where codification of the law is the norm; to be contrasted 
with the more dynamic and fluid (and judge -led) approaches to be seen in 

common law jurisdictions within the Anglo- American legal family (among the 

Member States of the EU this would include the legal systems of England and 

185 Case C- 456/06 Peek & Cloppenburg KG y Cassina SpA [2008] ECR I -2731 at paras 23-27. 
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Wales, Scotland, Northern Ireland, Ireland, Malta and Cyprus). And, in one way, 
the Charter project for the codification of the CJEU's extensive fundamental rights 
jurisprudence may be understood as an attempt at limiting the CJEU -of bring- 
ing to an end any justification for further innovation by the CJEU in this area. The 
theory behind the principle of codification in the Continental European legal 
systems is their emphasis on the code as ,a complete statement of the law which 
does not require interpretation but only application by the judiciary. Accordingly, 
judicial decisions are not regarded as being statements of the law in anything 
except the particular factual situation before the court. Indeed Article 5 of the 
French Civil Code provides that in deciding the cases before them, judges are 
forbidden to make 'pronouncements of a general and normative kind'. 

But this same process of codification may equally be interpreted by those 6.57 
favouring an expansionist vision and role for the CJEU, not as the Member States 
seeking to impose any form of limitation on the CJEU but rather as an acknowl- 
edgement of the correctness of its jurisprudence to date (a 'coup de chapeau' from 
the Member States to the CJEU, to use vocabulary of the enthusiasts of the 
'communautaire community') and therefore as an encouragement or justification 
for the CJEU to continue to develop and use the law creatively, using the codified 
Charter as a springboard from which to claim further powers and expand yet 
further its jurisdiction in the name of the ever -more stringent protection of 
fundamental rights. It may be said that this more sceptical attitude was taken by 
the United Kingdom Government, in particular by the then UK Attorney -General, 
Lord Goldsmith. 

Another avowed aim in drafting a new Charter of Fundamental Rights was to 6.58 
give a new sense of legitimacy to the EU project, as the enumeration of rights in a 
Charter would give concrete form to the ways in which the EU might be said to 
protect the individual citizen.186 The drafting of the Charter was also seen by 
some as importantly symbolic, giving impetus to a new constitutional moment in 
the history of the Union. Thus the 62 delegates (comprising a mixture of 
representatives of Heads of State and government; representatives of the Com- 
mission, including the then Justice and Home Affairs Commissioner António 
Vitorino; 16 MEPs, chosen by the European Parliament; and members of national 
parliaments) referred to their meeting as 'the Convention', consciously adopting 
the language of constitutionalism seen in the history of the United States in the 
convening of the 1787 Philadelphia Convention charged originally only with 
revising of the Articles of Confederation, but ultimately producing the United 
States Constitution. (The term 'constitutional Convention' was then also adopted 
for the ad hoc grouping of Eurocrat and Eurofederalists chaired by former French 
President, Valéry Giscard d'Estaing, which was subsequently tasked by the 
European Counci1187 with drafting the document that became the ultimately 

186 See H Krüger, 'The European Union Charter of Fundamental Rights and the European 
Convention on Human Rights: an overview' in S Peers and A Ward (eds), The European Union Charter 
of Fundamental Rights (Oxford, Hart Publishing, 2004), ch 1. 

187 The European Council in Laeken, Belgium, in December 2001 resolved to convene a Convention 
on the Future of Europe, the mandate of which was to 'consider the key issues arising for the Union's 
future development and try to identify the various possible responses'. This constitutional Convention 



226 The EU and Fundamental Rights 

ill-fated 'European Constitution', a project which crashed and burned in 2005 

following its rejection in referenda by the electorates of France and The Nether- 
lands.) 

6.59 As in the North -American precedent, rather than simply codify the CJEU's 

existing jurisprudence, the drafters of the EU Charter took the opportunity to set 

out a whole raft of new rights unheralded in the CJEU's prior case law or in the 

text of the ECHR. In particular, the rights enumerated in the Charter go far 

further than a simple enumeration of classic individual civic rights188 and 

freedoms189 (paralleling many of those already explicitly set out in the ECHR) to 

include: specific rights said to be inherent in the concept of human dignity19e); 

equality191; a range of social and economic rights avowedly founded on 'solidar- 
ity', both in the workplace and in relation to civil society as a whole192; and the 

political rights inherent in EU citizenship.193 

was composed of 15 Member State representatives, 30 national MPs, 16 MEPs and two Commission 
representatives. Observers from the then EU candidate countries also took part in some meetings, and 

representatives from the EU Economic and Social Committee, the social partners, the Committee of 

the Regions, and the European Ombudsman also participated as observers. The European Council 
appointed Mr Valéry Giscard d'Estaing as chairman, with Mr Giuliano Amato and Mr Jean-Luc 
Dehaene as vice- chairmen. 

188 Title VI of the EU Charter on 'Justice' comprises: Art 47 CFR right to an effective remedy and to 

a fair trial; Art 48 CFR presumption of innocence and right of defence; Art 49 CFR principles of legality 

and proportionality of criminal offences and penalties; Art 50 CFR right not to be tried or punished 
twice in criminal proceedings for the same criminal offence. 

189 Title II of the EU Charter on 'Freedoms' comprises: Art 6 CFR right to liberty and security; Art 7 

CFR respect for private and family life; Art 8 CFR protection of personal data concerning the 

individual; Art 9 CFR right to marry and right to found a family; Art 10 CFR freedom of thought, 
conscience and religion; Art 11 CFR freedom of expression and information; Art 12 CFR freedom of 

assembly and of association; Art 13 CFR academic freedom in the arts and sciences; Art 14 CFR right 

to education and access to vocational and continuing training; Art 15 CFR freedom to choose an 

occupation and the right of an EU citizen and duly authorised non -EU nationals to seek and engage in 

work in any Member State; Art 16 CFR freedom to conduct a business; Art 17 CFR right to property; 
Art 18 CFR right to asylum in accordance with the Geneva Refugee Convention and the European 

Treaties; Art 19 CFR protection against collective expulsions or individual removal, expulsion or 

extradition where there is a serious risk of the individual being subjected to the death penalty, torture, 

or other inhuman or degrading treatment or punishment. 
198 Title I of the EU Charter on 'Dignity' comprises: Art 1 CFR respect for human dignity as 

'inviolable'; Art 2 CFR right to life, including an absolute prohibition on the death penalty or 

executions; Art 3 CFR right to the integrity of the person, incorporating the principle of free and 

informed consent to medical procedures, and absolute prohibition on 'eugenic practices', on 'malting 

the human body and its parts as such a source of financial gain' and on 'reproductive cloning of 

human beings'; Art 4 CFR prohibition of torture and inhuman or degrading treatment or punishment; 
Art 5 CFR prohibition of slavery and forced labour and human trafficking. 

191 Title III of the EU Charter on 'Equality' comprises: Art 20 CFR formal equality of all before the 

law; Art 21 CFR prohibition against discrimination 'based on any ground such as sex, race, colour, 

ethnic or social origin, genetic features, language, religion or belief, political or any other opinion, 

membership of a national minority, property, birth, disability, age or sexual orientation'; Art 22 CFR 

respect for cultural, religious and linguistic diversity; Art 23 CFR substantive equality in the 

workplace between women and men; Art 24 CFR the rights of the child to protection and care as is 

necessary for their well- being; Art 25 CFR the rights of the elderly to lead a life of dignity and 

independence, and to participate in social and cultural life; Art 26 CFR right of persons with 

disabilities 'to benefit from measures designed to ensure their independence, social and occupational 
integration and participation in the life of the community' 

192 Title IV of the EU Charter on 'Solidarity' comprises: Art 27 CFR workers' right to information 
and consultation within their employment; Art 28 CFR workers' and employers' right of collective 

bargaining and action, including strike action; Art 29 CFR workers' right of access to placement 
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The response from some of the Member States (notably the United Kingdom) to 6.60 
the resulting innovation was to veto the proposed change in the Treaties which 
would have the result of making the Charter a formally legally -binding document 
within the EU. This was a position which ran contrary to that pressed for by both 
the European Parliament and the European Commission. The result was that the 
Charter was simply 'solemnly proclaimed' by the Parliament, the Council and the 
Commission in Nice on 7 December 2000, after its approval by the Heads of State 
and Government of the Member States,194 but questions as to whether it might be 
incorporated into the Treaties or otherwise made into a legally -binding instru- 
ment were expressly reserved for a future Inter- Governmental Conference. 

As no more than 'solemnly proclaimed' in December 2000 the Charter was strictly 6.61 
aspirational soft law at best, not the binding hard law that could be used by the 
Court to further its jurisdiction. The United Kingdom Government accordingly 
tried to down -play the significance of the EU Charter, saying its provisions were 
not new and, in so far as they were new, were not enforceable. Soft law does, of 
course, have a way of hardening over time in an EU context, and this process 
soon began before the CJEU. The provisions of the Charter began to be expressly 
referred to by a number of Advocates General in their Opinions in cases before 
the Court of Justice195 as support for the existence of a number of particular 
fundamental right recognised within the EU, including: the right to human 

services; Art 30 CFR workers' right to protection in the event of unjustified dismissal; Art 31 CFR 
workers' right to fair and just working conditions, having regard to their health, safety and dignity, 
including, specifically, the right to limitation of maximum working hours, to daily and weekly rest 
periods and to an annual period of paid leave; Art 32 CFR prohibition of child labour and the 
protection of young people at work; Art 33 CFR right to protection from dismissal from employment 
for a reason connected with maternity and the right to paid maternity leave and to parental leave 
following the birth or adoption of a child; Art 34 CFR right to social security and social assistance in 
cases such as maternity, illness, industrial accidents, dependency or old age, and in the case of loss of 
employment; and the right to social and housing assistance for the poor; Art 35 CFR right of access to 
preventive health care and to benefit from medical treatment; Art 36 CFR right of access to services of 
general economic interest; Art 37 CFR right to a high level of environmental protection in accordance 
with the principle of sustainable development; and Art 38 CFR right to a high level of consumer 
protection. 

193 Title V of the EU Charter on 'Citizen's Rights' comprises: Art 39 CFR right to vote and to stand 
as a candidate at elections to the European Parliament; Art 40 CFR right to vote and to stand as a 
candidate in Member States' municipal (local) elections; Art 41 CFR right to have one's affairs handled 
impartially, fairly and within a reasonable time by the EU; Art 42 CFR right of access to EU 
documentation; Art 43 CFR right to access the European Ombudsman for alleged EU maladministra- 
tion; Art 44 CFR right to petition the European Parliament; Art 45 CFR right to freedom of movement 
and of residence with the EU Member States' territories; Art 46 CFR right to diplomatic and consular 
protection from EU Member States of which the citizen is not a national. 

194 [2000] OJ C364/1. 
195 See, eg, Case C- 270/99 P Z y Parliament [2001] ECR I -9197, Opinion of AG Jacobs of 22 March 

2001 (para 40), noting that the EU Charter 'may be said to proclaim legal principles which are already 
generally recognized and protected within EU law'; Case C- 173/99 BECTU y Secretary of State for Trade 
and Industry [2001] ECR I -4881; [2001] All ER (EC) 647, the Opinion of the AG of 8 February 2001 at 
para 28 '[lin proceedings concerned with the nature and scope of a fundamental right, the relevant 
statements of the Charter cannot be ignored'; Case C- 353/99 P Council of EU y Heidi Hautala MEP 
[2001] ECR I -9565, Opinion of AG Léger of 10 July 2001, referring to the Charter (para 80) as a 
privileged instrument for identifying fundamental rights' and (para 82) as 'a source of guidance as to 
the true nature of the rules of EU positive law'; Conjoined Cases C- 20/00, C -64/00 Booker Aquaculture 
Limited and Hydro Seafood GSP Ltd y Scottish Ministers [2003] ECR I -7411, Opinion of AG Jean Mischo of 
20 September 2001, at para 126, stating that the Charter 'constitutes the expression, at the highest level, 
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dignity and to respect for an individual's free and informed consent in medical 
procedures196; the right to be advised, represented and defended by a lawyer197; 

the right to access to documentation of the Council, Commission and Parlia- 

ment198; and the right to have one's affairs dealt with fairly, impartially and 

within a reasonable time by the institutions and bodies of the EU.199 

6.62 In its own decisions, however -and despite the invitations from its various 
Advocates General -the Court of Justice conspicuously failed to make any 

mention of the Charter's provisions until after the failure of the project for the 

European Constitution. Then, in its 2006 decision Parliament y Council: re immigra- 

tion and family reunification, the Court of Justice decided to make express reference 

to the provisions of the EU Charter, in the face of submissions from the Council 

which urged the CJEU not to have regard to the provisions of the EU Charter of 

Fundamental Rights on the basis that 'the Charter does not constitute a source of 

EU law'. The Council also submitted that the CJEU could place no reliance upon 

the UN Conventions and Resolutions, or on the Council of Europe Ministerial 
Recommendation referred to, on the basis that 'the Community was not a party to 

the various instruments of public international law invoked by the Parliament :200 

The CJEU repelled the Council's objections, noting as follows: 

The Charter was solemnly proclaimed by the Parliament, the Council and the Commis- 

sion in Nice on 7 December 2000. While the Charter is not a legally binding instrument, 
the Community legislature did, however, acknowledge its importance by stating, in the 

second recital in the preamble to the Directive, that the Directive observes the principles 
recognised not only by Article 8 of the ECHR but also in the Charter. Furthermore, the 

principal aim of the Charter, as is apparent from its preamble, is to reaffirm 'rights as 

they result, in particular, from the constitutional traditions and international obligations 
common to the Member States, the Treaty on European Union, the Community Treaties, 

of a democratically established political consensus on what must today be considered as the catalogue 
of fundamental rights guaranteed by the Community legal order.' 

196 Case C- 377/98 Netherlands v Parliament and Council [2000] ECR I -6229, Opinion of AG Jacobs of 

14 June 2001, at para 197, referring to Arts 1 and 3(2) of the Charter. 
197 Case C- 309/99 Wouters and Price Waterhouse v Dutch Advocates Council [2002] ECR I -1577, 

Opinion of AG Léger of 10 July 2001, at para 175, referring to Art 47 of the Charter. 
198 Case C- 353/99 P Council of EU v Heidi Hautala MEP [2001] ECR I -9565, Opinion of AG Léger of 

10 July 2001, at para 78, referring to Art 42 of the Charter. 
199 Case C- 270/99 P Z v European Parliament, [2001] ECR I -9197, Opinion of AG Jacobs of 22 March 

2001, at para 40, referring to Art 41(1) of the Charter. 
200 In Case C- 540/03 Parliament v Council [2006] ECR I -5769, the European Parliament sought an 

order from the CJEU annulling certain provisions of Council Directive 2003/86/EC of 22 September 
2003 on the right to family reunification on grounds of their alleged incompatibility with fundamental 
rights. In support of this application the Parliament relied, inter alia, upon a number of provisions of 

international Conventions which had been signed under the aegis of the United Nations, including: 
Art 24 of the 1966 International Covenant on Civil and Political Rights; the 1989 Convention on the 

Rights of the Child; the 1990 International Convention on the Protection of the Rights of All Migrant 

Workers and Members of their Families; and the 1959 Declaration of the Rights of the Child 

proclaimed by the General Assembly of the United Nations (Resolution 1386(XIV)). The Parliament 
also referred the CJEU to 1994 Recommendation No R (94) 14 of the Committee of Ministers of the 

Council of Europe on coherent and integrated family policies, and to the 1999 Recommendation No R 

(99) 23 of the Council of Europe's Committee of Ministers on family reunion for refugees and other 

persons in need of international protection. 
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the [ECHR], the Social Charters adopted by the Community and by the Council of 
Europe and the case -law of the Court ... and of the European Court of Human Rights ?o1 

It may also be noted that in the cases of Christine Goodwin y the United Kingdom,202 6.63 
Vilho Eskelinen and Others y Finland203 and Sorensen and Rasmussen v Denmark,204 
the European Court of Human Rights made reference to and was guided by the 
terms of the EU Charter of Fundamental Rights, even though this instrument was 
not legally binding at the time of the Strasbourg Court's judgments. 

The EU Charter and the European Treaties 

The decision of the Court of Justice in Parliament v Council: re immigration and 6.64 
family reunification (see para 6.62 above) had the effect of making the Charter's 
provision a source of hard law simply by the fact that it had been adopted as a 
source of law by the CJEU and taken up within its existing fundamental rights 
jurisprudence. In this way the plain intention of the vetoing Member States' that 
the Charter should not have any binding legal status was circumvented. Against 
that background one can perhaps understand the negotiations which resulted in 
the terms of Article 6(1) TEU after its amendment by the 2007 Lisbon Treaty, 
which gives the Charter formal legal binding status in providing that: 

The Union recognises the rights, freedoms and principles set out in the Charter of 
Fundamental Rights of 7 December 2000 ... which shall have the same legal value as the 
Treaties. 

The provisions of the Charter shall not extend in any way the competences of the Union 
as defined in the Treaties. 

The rights, freedoms and principle in the Charter shall be interpreted in accordance with 
the general provisions in Title VII [Articles 51 -54] of the Charter governing its interpre- 
tation and application and with due regard to the explanations referred to in the 
Charter, that set out the course of those provisions. 

Again, however, this careful wording in Article 6(1) TEU that 'the Charter shall 6.65 
not extend in any way the competences of the Union as defined in the Treaties', 
together with TEU Declaration No 1 concerning the Charter of Fundamental 
Rights of the European Union, which provides that 'the Charter does not extend 
the field of application of Union law beyond the powers of the Union or establish 
any new power or task for the Union, or modify powers and tasks as defined by 
the Treaties', shows what might be regarded as a rear -guard action by Member 
States wary of the provisions of the Charter being used by the CJEU further to 
restrain or review their own actions, as distinct from the actions of the EU 
institutions.205 

201 Bid, at aras 35 -38. 
202 Christine Goodwin y United Kingdom (2002) 35 EHRR 18 (Grand Chamber). 
zoo 

Vilho Eskelinen and Others y Finland (2007) 45 EHRR 43 (Grand Chamber). 
204 Sorensen and Rasmussen y Denmark (2008) 46 EHRR 29 (Grand Chamber). 
2°0 See in this regard 'Declaration by the Czech Republic on the Charter of Fundamental Rights of 

the European Union' which forms TEU Declaration No 51 and which contains the following 
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6.66 But as Advocate General Darmon noted in his Opinion in R (Antonissen) y 

Immigration Appea1,206 under the European Treaties no competence is conferred on 

the Council to give interpretations of those Treaties or subordinate legislation 
adopted thereunder, the interpretation and application of these matters being 
reserved by Article 19(1) TEU wholly to the Court of Justice of the European 
Union.207 Accordingly, while the Council may require for the purposes of its own 

legislative activity to interpret the European Treaties in order to determine the 

context of its action, it cannot transform the means into an end so as to formulate 
interpretations which would subsequently be regarded as binding on the Court of 

Justice or on the national courts. Hence in Segi y Council of the European Union,208 

the Grand Chamber reiterated that declarations made by the Council could not of 

themselves create any legal remedy which was not already provided for by the 

relevant EU legal provisions. Declarations- whether of the Council or of indi- 

vidual Member States -are not accorded any binding legal significance by the 

CJEU.2o9 

6.67 Whether or not declarations can ever be used in the interpretation of EU law, 

where the EU provision in question makes no express reference to the existence or 

the content of the declaration, seems to be a matter on which there exists 

conflicting, or at least less than consistent, jurisprudence from the CJEU. The 

Grand Chamber in Segi y Council referred to and relied upon the CJEU's 'settled 
case law' to the effect that declarations cannot be used 'in the interpretation of 

law emanating from the EU Trea ty',21° whereas the Grand Chamber in the 

observations among others: '(1) ... The Czech Republic stresses that its provisions are addressed to the 

Member States only when they are implementing Union law, and not when they are adopting and 

implementing national law independently from Union law. (2) The Czech Republic also emphasises 
that the Charter does not extend the field of application of Union law and does not establish any new 

power for the Union. It does not diminish the field of application of national law and does not restrain 

any current powers of the national authorities in this field.' 
206 Case C- 292/89 The Queen y Immigration Appeal Tribunal, ex p Antonissen [1991] ECR 754 per AG 

Darmon at para 24 of his Opinion. 
207 The Court of Justice followed the AG's analysis in its decision in Case C- 292/89 ex p Antonissen, 

ibid, noting, at para 18: '[A] declaration cannot be used for the purpose of interpreting a provision of 

secondary legislation where, as in this case, no reference is made to the content of the declaration in 

the wording of the provision in question. The declaration therefore has no legal significance.' 
208 Case C- 355/04 P Segi y Council of the European Union [2007] ECR I -1657. 
209 See generally A Toth, 'The legal status of declarations attached to the Single European Act' 

(1986) 23 CML Rev 803. 
210 Case C- 355/04 P Segi v Council of the European Union, above n 205, at paras 59-60: '... According 

to the appellants, that declaration must be interpreted in the light of the eighth recital in the preamble 

to Council Decision (JHA) 2003/48 (on the implementation of specific measures for police and judicial 

cooperation to combat terrorism), which states that- "[t]his Decision respects the fundamental rights 

and observes the principles recognised by Article 6 of the Treaty on European Union. Nothing in this 

Decision may be interpreted as allowing infringement of the legal protection afforded under national 

law to the persons, groups and entities listed in the Annex to Common Position 2001 /931 /CFSP." ... It 

is, however, clear from the court's settled case law that such a declaration is insufficient to create a legal 

remedy not provided for by the applicable texts and that it cannot therefore be given any legal significance or be 

used in the interpretation of law emanating from the EU Treaty where, as in this case, no reference is made 

to the content of the declaration in the wording of the provision in question (see, to this effect, R v 

Immigration Appeal Tribunal, ex p Antonissen Case C- 292/89 [1991] ECR I -745 (para 18), Administrative 

proceedings brought by VAG Sverige AB Case C- 329/95 [1997] ECR 1 -2675 (para 23) and Proceedings 

brought by Heidelberger Bauchemie GmbH Case C -49/02 [2004] ECR I -6129 (para 17)).' (emphasis added) 



The Charter of Fundamental Rights of the European Union 231 

subsequent case of Janko Rottmann v Bavaria held, without reference to any of its 
past case law, that declarations 

have to be taken into consideration as being instruments for the interpretation of the EC 
Treaty, especially for the purpose of determining the ambit ratione personae of that 
Treaty.211 

Protocol No 30 TEU and the Charter 

Article 51 TEU now provides that 'the Protocols and Annexes to the Treaty shall 6.68 
form an integral part thereof'. Protocol No 30 TEU -the second and sixth 
preambles of which state, respectively, that 'the Charter is to be applied in strict 
accordance with the provisions of the aforementioned Article 6 TEU and Title VII 
of the Charter itself' and that 'the Charter reaffirms the rights, freedoms and 
principles recognised in the Union and makes those rights more visible, but does 
not create new rights or principles' -seeks to explain the effect of the Charter/212 
rather than to carve out any legally enforceable exception or opt -out for Poland 
and the United Kingdom in relation to the application to them of certain of the 
provisions of the Charter. The substantive provisions of Protocol No 30 TEU are 
as follows: 

21 Case C- 135/08 Janko Rottmann v Bavaria, 2 March, [2010] ECR I -nyr (Grand Chamber), [2010] QB 
761 at para 40: 'Declaration No 2 on nationality of a Member State, annexed by the Member States to 
the final act of the Treaty on European Union, and the decision of the Heads of State and Government, 
meeting within the European Council at Edinburgh on 11 and 12 December 1992, concerning certain 
problems raised by Denmark on the Treaty of European Union, which were intended to clarify a 
question of particular importance to the Member States, namely, the definition of the ambit ratione 
personae of the provisions of European Union law referring to the concept of nationality, have to be 
taken into consideration as being instruments for the interpretation of the EC Treaty, especially for the 
purpose of determining the ambit ratione personae of that Treaty.' 

212 In NS v Secretary of State for the Home Department,[2010] EWCA Civ 990 Lord Neuberger, MR 
noted (at paras 6-7: 

'6. There is one specific matter which we should mention in relation to one of the conclusions 
reached by Cranston J, from whom this appeal arises. In the course of his very clear and careful 
judgment he concluded, in paragraph 155, that the Secretary of State (the respondent) was not 
bound to act in accordance with the EU fundamental rights protected from the Charter when 
acting within the scope of the EU law. I refer to what he said in paragraph 155: 
"'155. Recital 15 of the Dublin Regulation records that it respects the fundamental rights and 
principles recognised in particular by the Charter of Fundamental Rights. Given the Polish and 
United Kingdom Protocol, the Charter cannot be directly relied on as against the United 
Kingdom although it is an indirect influence as an aid to interpretation. It will be recalled that 
Article 1 of the Charter makes human dignity inviolable. Article 18 provides that the right to 
asylum shall be guaranteed, and Article 19(2) provides that "no one may be removed to a State 
where there is a serious risk that he or she would be subjected to inhuman or degrading 
treatment ". None of these rights are directly enforceable against the Secretary of State. A transfer 
under the Dublin Regulation cannot be challenged on the basis that it is not compatible with the 
right to human dignity or the right to asylum, or will be in breach of Article 19(2)." 
7. The reason we mention this point is that the Secretary of State no longer seeks to support that 
finding, as is clear from paragraph 8 of the respondent's notice, which states: 
"8. Contrary to the Judge's holding, the Secretary of State accepts, in principle, that fundamental 
rights set out in the Charter can be relied on as against the United Kingdom, and submits that the 
Judge erred in holding otherwise (judgment, paragraphs 155 and 157, first sentence). The 
Purpose of the Charter Protocol is not to prevent the Charter from applying to the United 
Kingdom, but to explain its effect. "' 
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Article 1 

(1) The Charter does not extend the ability of the Court of Justice, or any court or 

tribunal of Poland or of the United Kingdom to find that the laws, regulations or 

administrative provisions, practices or action of Poland or of the United Kingdom 
are inconsistent with the fundamental rights, freedoms and principles that it 

reaffirms. 

(2) In particular, and for the avoidance of doubt, nothing in Title IV 'Solidarity' 
[Articles 27 to 362131 of the Charter creates justiciable rights applicable in Poland or 

in the United Kingdom except insofar as Poland or the United Kingdom has 

provided for such rights in its national law. 

Article 2 

To the extent that a provision of the Charter refers to national laws and practices it shall 

only apply to Poland or the United Kingdom to the extent that the rights and principles 
it contains are recognised in the law and practices of Poland or of the United King - 

dom.214 

6.69 However, these provisions appear like so much window -dressing, adopted for 

political purposes (though the irony of Poland's post -Communist Democratic 
Government being opposed to enforceable workers 'solidarity' rights will not be 

lost on many).215 Poland has also appended a unilateral Declaration No 61 to the 

2007 Lisbon Treaty to the following effect, clearly seeking to defend its abortion 
laws from fundamental rights challenges216 by reference to EU law,217 noting that 

213 Title IV of the EU Charter on 'Solidarity' comprises: Art 27 CFR workers' right to information 
and consultation within the undertaking employing them; Art 28 CFR right to collective bargaining 
and industrial action; Art 29 CFR right of access to placement services; Art 30 CFR protection in the 

event of unjustified dismissal; Art 31 CFR right to fair and just working conditions; Art 32 CFR 

prohibition of child labour and protection of young people at work; Art 33 CFR protection of family 

life and its reconciliation with professional life; Art 34 CFR entitlement to social security and social 

assistance; Art 35 CFR right of access to preventive health care; Art 36 CFR right of access to services 

of general economic interest; Art 37 CFR claim to environmental protection and sustainable develop- 
ment; Art 38 CFR expectation of consumer protection. 

214 In Case C- 411/10 NS v Secretary of State for the Home Department above n 212 -an Article 267 

l'NhU preliminary reference from the Court of Appeal (England & Wales) (Civil Division) ([20101 OJ 

C274/21) -the CJEU was asked to rule on whether the duties of the UK under and in terms of Council 

Regulation 343/2003 were qualified in any respect so as to take account of the Protocol (No 30) on the 

application of the Charter to Poland and to the United Kingdom- assuming that any decision under 

the Council Regulation fell within the scope of EU law for the purposes of Art 6 TEU and /or Art 51 

CFR. The decision of the CJEU was awaited at the time of writing. 
215 Declaration No 63 TEU states as follows: 'The Republic of Poland declares that having regard to 

the tradition of the social movement of "Solidarity" and its significant contribution to the struggle for 

social and labour rights, it fully respects social and labour rights, as established by European Union 

law and, in particular those reaffirmed in Title IV of the Charter of Fundamental Rights of the 

European Union.' 
216 The Strasbourg Court has already upheld a challenge to Poland's abortion law -see Tysiac v 

Poland (2007) 42 EHRR 45. 
217 As was sought to be done in the case of Ireland: see Case 159/90 SPUC v Grogan [1991] ECR 

I -4685. For critical commentary on this decision. See D Phelan, 'Right to Life of the Unborn v 

Promotion of Trade in Services: the European Court of Justice and the Normative Shaping of the 

European Union' (1992) 55 Modern Law Review 670. 
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the Charter does not affect in any way the right of Member States to legislate in the 
sphere of public morality, family law, as well as the protection of human dignity218 and 
respect for human and physical and moral integrity. 

From a purely legal perspective it has to be borne in mind that any provisions of 6.70 
EU law (and the national provisions implementing them) which allow for a 
derogation from the general principles have always to be interpreted narrowly 
and strictly according to their terms. As the Court of Justice confirmed in 
Honyvem Informazioni Commerciali Srl y De Zotti: 

[A]ccording to settled case -law, the terms used to establish exceptions to a general 
principle laid down by EU law ... are to be interpreted strictly (Case C- 150/99 Stockholm 
Lindöpark [2001] ECR I -493, paragraph 25) 219 

Read strictly in this way, Article 1(1) of Protocol No 30 TEU says only that the 6.71 
Charter cannot extend the ability of a court judicially to review national laws. But 
this power in the CJEU (and conferred on national courts in so far as acting 
within the field of EU law) is not conferred or extended by the Charter -it exists 
by virtue of the Court's established jurisprudence noted above, and is already 
part of the acquis communautaire. If the Member States are operating in the field of 
EU law then they are subject to EU law review. This is not a matter of territorial or 
geographic jurisdiction, but one of the respective competence of the Member 
States and the Union institutions. 

And again, on such a strict analysis the claim in Article 1(2) of Protocol No 30 6.72 
TEU that the Charter does not create 'justiciable rights' applicable in Poland or in 
the United Kingdom wholly misses the point. The Charter does not create rights 
within individual State territories, and the CJEU in enforcing the provisions of the 
Charter as against Union institutions -and, where appropriate, also against 
individual Member State authorities -is not creating or enforcing those rights 
within national territories. It is, instead, enforcing these within the supra -national 
realm of EU law. Lastly, Article 2 of Protocol No 30 TEU is arguably stating no 
more than the obvious, and has no limiting effect on the interpretation and 
application of the Charter's provisions.22° 

718 In his Opinion of 10 March 2011 in Case C -34/10 Oliver Brüstle v Greenpeace eV, above n 68, 
Advocate General Bot relied upon the concept of 'human dignity' protected under and in terms of 
Article 1 CFR to suggest that the CJEU rule under and in terms of Directive 98/44/EC on the legal 
protection of biotechnological inventions ([1998] OJ L213/13) that, as a matter of EU law, an invention 
be excluded from patentability in all the Member States where the application of the technical process 
for which the patent is filed necessitates the prior destruction of human embryos or their use as base 
material, even if the description of that process does not contain any reference to the use of human 
embryos. Advocate General Bot also suggested that the exception to the non -patentability of uses of 
human embryos for industrial or commercial purposes contained in Directive 98/44/EC concerns 
only inventions for therapeutic or diagnostic purposes which are applied to the human embryo and 
are useful to it. The decision of the CJEU was awaited at the time of writing. 

219 Case C- 465/04 Honyvem Informazioni Commerciali Srl v Mariella De Zotti [2006] ECR I -2879 at 
para 24. 

220 See House of Commons European Scrutiny Committee, European Union inter - governmental 
conference: follow up report, HC 16 -iii (published 27 November 2007), which concludes that Protocol No 
30 TEU does not provide a guarantee that the Charter can have no effect on UK law on the basis that 
nothing in Protocol No 30 TEU will excuse the United Kingdom authorities (including the courts) 
from the obligation to comply with interpretations handed down by the CJEU, even where these 
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6.73 In sum it seems clear that Protocol No 30 TEU will have little or no effect on the 

question as to how the EU Charter will be interpreted and applied by the CJEU, 

or by national courts (in the UK or Poland) following and applying CJEU 

jurisprudence.221- As is not uncommon in matters of the EU, yet again a line in the 

sand has apparently been drawn by the United Kingdom, only for that line to be 

quickly washed away in the always 'incoming tide' that is EU laws as it 

inevitably further diminishes the already much -attenuated sovereignty of the 

Member States.223 

The General Provisions on the Interpretation of the EU Charter of 
Fundamental Rights 

6.74 The EU Charter concludes with four Articles (Article 51 CFR to Article 54 CFR) 

which set out how the drafters of the EU Charter (in effect the Member States) 

wished the substantive rights provisions of the EU Charter to be interpreted and 

applied in practice. 

rulings are based on the terms of the Charter. It may be noted, in this regard, that the last preamble to 

Protocol No 30 TEU states that 'this Protocol is without prejudice to other obligations devolving upon 

Poland and the United Kingdom under the Treaty on European Union, the Treaty on the Functioning 
of the European Union, and Union law generally'. This may be contrasted with the terms of Protocol 

No 32 TEU on the acquisition of property in Denmark, which states: 'Notwithstanding the provisions 
of the Treaties, Denmark may maintain the existing legislation on the acquisition of second homes.' 

Contrast may also be drawn with the terms of Protocol No 35 TEU on Art 40.3.3 of the Constitution of 

Ireland, which states that 'Nothing in the Treaties, or in the Treaty establishing the European Atomic 

Energy Community, or in the Treaties or Acts modifying or supplementing those Treaties, shall affect 

the application in Ireland of Article 40.3.3 of the Constitution of Ireland [the right to life of the 

unborn].' 
221 Even before it became legally binding, provisions of the EU Charter of Fundamental Rights 

were being referred to and relied upon in the domestic courts of the UK: see, eg, R (Yogathas) v Home 

Secretary [2003] 1 AC 920 per Lord Hope at 935, para 36; Bellinger v Bellinger [2003] 2 AC 467 per Lord 

Hope at 486, para 69; Sepet and another v Secretary of State for the Home Department [2003] 1 WLR 856 

(HL) per Lord Bingham at 867 -68, para 15 and Lord Hoffman at 879, para 51; R (Robertson) v Wakefield 

Metropolitan District Council and Another [2002] QB 1052 per Maurice Kay J at para [38]. In R (Howard 

League for Penal Reform) v SSHD [2003] 1 FLR 484, Munby J noted (at 495, para 51) as follows: 'The 

European Convention is, of course, now part of our domestic law by reason of the Human Rights Act 

1998. Neither the UN Convention nor the European Charter [of Fundamental Rights] is at present 

legally binding in our domestic law and they are therefore not sources of law in the strict sense. But 

both can, in my judgment, properly be consulted insofar as they proclaim, re- affirm or elucidate the 

content of those human rights that are generally recognised throughout the European family of 

nations, in particular the nature and scope of those fundamental rights that are guaranteed by the 

European Convention.' 
222 Bulmer v Bollinger [1974] Ch 401 (CA) per Lord Denning at 418: 'The Treaty [of Rome] is like an 

incoming tide. It flows into the estuaries and up the rivers. It cannot be held back. Parliament has 

decreed that the Treaty is henceforward to be part of our law. It is equal in force to any statute.' 
223 See K Lenaerts, 'Constitutionalism and the many faces of federalism' [1990] 38 American Journal 

of Comparative Law 205 at 220: '[T]here is simply no nucleus of sovereignty that Member States can 

invoke, as such, against the Community ....'. 
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Article 51 CFR field of application of the EU Charter 

Article 51 CFR224 notes that the provisions of the EU Charter 

are addressed to the institutions, bodies, offices and agencies of the Union with due 
regard for the principle of subsidiarity and to the Member States only when they are 
implementing Union law.225 (emphasis added) 

It is not entirely clear whether or not the wording of Article 51(1) CFR was an 6.76 
attempt by the Member States to roll back the CJEU's case law to the effect that 
fundamental rights considerations could be prayed in aid against Member States 
when they sought to derogate from EU law,226 as well as when they sought to 
implement ít.227 

Nevertheless, the terms of Article 51 CFR have clearly not deterred the Grand 6.77 
Chamber from expressly referring to and relying upon the EU Charter (in casu, 
Article 35 CFR requiring a high level of protection for human health in the 
definition and implementation of all policies and activities of the EU) in its ruling 
in Perez and Gomez 228 This was a case which concerned the grant by national 
authorities of operating licences for pharmacies. It did not involve any direct 
implementation of EU law by the national authorities and, on its facts, concerned 
matters which were purely internal to the Spanish State, not involving nationals 
from other Member States or any element, of cross -border trade. 

In Aydin Salahadin Abdulla y Germany too,229 the Grand Chamber made reference 6.78 
in its judgment to Article 18 CFR (which provides that the right to asylum shall be 
guaranteed with due respect for the rules of the Geneva Convention and in 
accordance with the TEU and the TFEU) in a case where the asylum seeker 

6.75 

224 See P Eeckhout, 'The EU Charter of Fundamental Rights and the Federal Question' (2002) 29 
CML Rev 945 for a critical analysis of Art 51 CFR. 

See, eg, Case C- 149/10 Zoi Chatzi v Greek Minister of Finance, 16 September, [2010] ECR I -nyr, for 
a preliminary reference from a court specifically referring to provisions of the EU Charter and seeking 
guidance as to whether the national authorities have correctly implemented EU Directive 96/34/EC 
and Framework Agreement on parental leave in the light of the Charter's provisions. 

226 In R (on the application of Zagorski and another) v Secretary of State for Business, Innovation and Skills 
[2010] EWHC 3110 (Admin) Lloyd Jones J observed (at paras 69 -71): 'Mr. Chamberlain, on behalf of 
the Defendant submits.... that in the present case the Defendant has decided not to legislate and that 
it is difficult to see how a Member State, in deciding not to legislate, can be described as 'implement- 
ing EU law' even if, had it done so, it would have been acting under a power of derogation conferred 
by the EU Regulation..... We are concerned here with the question whether, in taking a decision, the 
Defendant is acting within the material scope of EU law. The field in question -the imposition of 
export restrictions -is one occupied by EU law which nevertheless includes a power of derogation to 
Member States. It would be surprising if the answer to the question whether the Defendant was acting 
within the material scope of EU law depended on which way his decision went. Nor do I consider that 
to be the case. Rather, in deciding whether or not to exercise the power of derogation the Defendant is 
implementing EU law in the sense of applying it or giving effect to it and he is bound to do so in 
accordance with the fundamental principles and rights which form part of EU law. For these reasons, 
I consider that in deciding whether to impose an export ban the Defendant is acting within the 
material scope of EU law and is 'implementing Union law' within the meaning of art 51(1).' 

22' See, eg, Case C- 260/89 ERT v DEP [1991] ECR I -2925; and Case C- 368/95 Vereinigte Familiapress 
Zeituungsverlags- and Vertriebs GmbH [1997] ECR I -3689. 

Joined Cases C- 570/07 & C- 571/07 José Manuel Blanco Pérez v Consejería de Salud y Servicios 
Sanitarios: María del Pilar Chao Gómez v Principality of Asturias, 1 June, [2010] ECR I -nyr. 

229 Case C- 175/08 Aydin Salahadin Abdulla v Germany, 2 March, [2010] ECR I -nyr. 
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sought asylum before any applicable EU legislation (notably Directive 2004/83/ 
EC230) had come into force or been implemented by the Member States, and was 

therefore a case in which EU law -including the provisions of the Charter -had 
no direct application. 

6.79 Further, the decision of the Grand Chamber in Kücükdeveci y Swedex GmbH & Co 

KG231 also seems to indicate that the CJEU takes an expansive view of the EU 

Charter, allowing for its provisions to be given 'horizontal direct effect' by being 

prayed in aid and relied upon, even in cases in which the litigants are purely 
private parties232 rather than public bodies, whether 'emanations' of the EU or of 

the Member States. 

6.80 By contrast, in i McB y LE,233 the five judge Third Chamber of the Court of Justice 

made specific reference to Article 51 of the Charter in the context of a preliminary 

230 In Case C -31/09 Nawras Bolbol v Bevándorlási és Allampolgársági Hivatal, 17 June, [2010] ECR 

I -nyr, the Grand Chamber noted, at paras 37 -38: '[T]he Geneva Convention constitutes the comer - 
stone of the international legal regime for the protection of refugees and ... the provisions of the 

Directive [2004/83/EC] for determining who qualifies for refugee status and the content thereof were 

adopted to guide the competent authorities of the Member States in the application of that convention 
on the basis of common concepts and criteria ... The provisions of the Directive must for that reason 

be interpreted in the light of its general scheme and purpose, while respecting the Geneva Convention 
and the other relevant treaties referred to in point (1) of the first subparagraph of Article 63 EC. Those 

provisions must also, as is apparent from recital 10 in the preamble to the Directive, be interpreted in 

a manner which respects the fundamental rights and the principles recognised in particular by the 

Charter of Fundamental Rights of the European Union.' 
Case C- 555/07 Seda Kücükdeveci v Swedex GmbH & Co KG, 19 January, [2010] ECR 1 -nyr. 

232 See, eg, Case C- 211/10 PPU, Doris Povse v Mauro Alpago, 1 July, [2010] ECR I -nyr, where the 

CJEU refers to and relies upon Art 24(3) of the Charter -which expresses the right of every child 'to 

maintain on a regular basis a personal relationship and direct contact with both his or her parents' -in 
construing, in a dispute between warring parents, Council Regulation (EC) No 2201/2003 on 

jurisdiction and the recognition and enforcement of judgments in matrimonial and parental matters. 

See similarly Case C- 403/09 PPU Jasna Detiëëek v Maurizio Sgueglia, 23 December, [2009] ECR I -nyr and 

Case C- 400/10 PPU J McB v LE, 5 October, [2010] ECR I -nyr, where the Court of Justice observes, at 

paras 60 and 62: '[I]t must also be borne in mind that Article 7 of the Charter, mentioned by the 

referring court in its question, must be read in a way which respects the obligation to take into 

consideration the child's best interests, recognised in Article 24(2) of that Charter, and taking into 

account the fundamental right of a child to maintain on a regular basis personal relationships and 

direct contact with both of his or her parents, stated in Article 24(3). ... It is necessary to take into 

account, in this regard, the great variety of extra- marital relationships and consequent parent -child 

relationships, a variety referred to by the referring court in its order for reference, which is reflected in 

the variation among Member States of the extent of parental responsibilities and their attribution. 
Accordingly, Article 24 of the Charter must be interpreted as not precluding a situation where, for the 

purposes of applying Regulation No 2201/2003, rights of custody are granted, as a general rule, 

exclusively to the mother and a natural father possesses rights of custody only as the result of a court 

judgment. Such a requirement enables the national court with jurisdiction to take a decision on 

custody of the child, and on rights of access to that child, while taking into account all the relevant 

facts, such as those mentioned by the referring court, and in particular the circumstances surrounding 
the birth of the child, the nature of the parents' relationship, the relationship of the child with each 

parent, and the capacity of each parent to take the responsibility of caring for the child. The taking into 

account of those facts is apt to protect the child's best interests, in accordance with Article 24(2) of the 

Charter.' 
233 Case C- 400/10 PPU J McB y LE, above n 226, at paras 51 -52: 'According to Article 51(1) of the 

Charter, its provisions are addressed to the Member States only when they are implementing 
European Union law. Under Article 51(2), the Charter does not extend the field of application of 

European Union law beyond the powers of the Union, and it does not "establish any new power or 

task for the Union, or modify powers and tasks as defined in the Treaties ". Accordingly, the Court is 

called upon to interpret, in the light of the Charter, the law of the European Union within the limits of 
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reference, in which it held that the Charter's substantive provisions could not be 
prayed in aid to assess or override Irish national law which, in the context of a 
previously stable and long -term cohabitation, gave no custody rights to an 
unmarried father over his children in the absence of a joint parental agreement or 
court order but gave such rights automatically to their mother. 

Article 52 CFR- limiting the CJEU's scope for interpretation of rights and 
principles 

Certain commentators on the fundamental rights jurisprudence of the Court of 6.81 
Justice have noted a tendency on the part of the CJEU - perhaps understandably 
as the Supreme Court of what was founded as a Common Market and Economic 
Community based on free trade -to translate fundamental rights arguments into 
economic arguments, with a consequent tendency to distort the substance of 
those rights into questions of money or money's worth, equating them with rights 
to trade in the free market.234 As the CJEU itself has declared: 

[I]t should be borne in mind that the principles of free movement of goods and freedom 
competition together with freedom to trade as a fundamental right are general princi- 
ples of Community law of which the Court ensures observance.235 

On the other hand, it may be said that the very sensitivity of the CJEU to 6.82 
economic issues has had a positive influence on the case law of the European 
Court of Human Rights in strengthening its willingness to extend the protection 
of Convention rights into the workplace in such matters as: the recognition of the 
ability to pursue the employment or profession of choice as a fundamental 
right236; the protection of rights to private life even in the workplace237; and duties 
of fairness in relation to the employment in the public service 238 

the powers conferred on it. ... It follows that, in the context of this case, the Charter should be taken 
into consideration solely for the purposes of interpreting Regulation No 2201/2003, and there should 
be no assessment of national law as such. More specifically, the question is whether the provisions of 
the Charter preclude the interpretation of that regulation set out in paragraph 44 of this judgment, 
taking into account, in particular, the reference to national law which that interpretation involves.' 

234 For such a critique, see D Phelan, above n 217. 
Case 240/83 Procureur de la République v ADBHU [1985] ECR 520 at 531. 

zb Sidabras v Lithuania (2004) 42 EHRR 104; and compare with the earlier decisions of the CJEU in 
Case 4/73 Nold [1974] ECR 491 at paras 12 -14, and Case 44/79 Hauer v Land Rheinland -Pfalz [1979] 
ECR 3727. 

237 See Alison Halford v United Kingdom (1997) 25 EHRR 523; and compare with the earlier decision 
of the CJEU in Case C- 404/92 P X v Commission [1994] ECR I -4347. See too Copland v United Kingdom 
(2007) 45 EHRR 37, where the ECtHR confirmed that an employee's use of the Internet and e -mail at 
work fell within the ambit of Art 8 ECHR protection of private life and correspondence, such that any 
monitoring of this by her employer needed to be justified under Art 8(2) ECHR to be lawful; and I v 
Finland (2009) 48 EHRR 31, where the ECtHR upheld a complaint of breach of Art 8 rights to 
confidentiality as a result of the failure by an employee's former employer, a district health authority, 
to establish a register from which her confidential patient information (in particular her HIV+ status) 
could not be disclosed to her co- workers. m See Pellegrin v France (2001) 31 EHRR 651 and Vilho Eskelinen and Others v Finland (2007) 45 
EHRR 43 (Grand Chamber); and compare with the earlier decisions of the CJEU in Case 222/84 
Johnston v Chief Constable of the RUC [1986] ECR 1651 (re police employment) and Case C- 273/97 Sirdar 
v Ministry of Defence [1999] ECR I -7403 (re employment in the armed forces). 



238 The ELI and Fundamental Rights 

6.83 Wherever the truth may lie, Article 52 CFR contains a number of provisions 
which seem designed to hem in or limit the previously free -ranging powers of the 

CJEU in the interpretation and application of fundamental rights. It appears to 

reflect a certain distrust of the CJEU by some among the Member States. 

6.84 Article 52(1) CFR provides that any limitation on the exercise of the rights and 

freedoms recognised by the Charter must be provided for by law and, in essence, 

respect the principle of proportionality. 

6.85 Article 52(2) CFR underlines that those Charter rights which reflect rights 

expressly set out in the European Treaties, continue to be subject to the conditions 
and exercised within the limits defined by those Treaties. 

6.86 Article 52(3) CFR requires that those Charter rights which correspond to rights 

already guaranteed by the ECHR be given the same meaning and scope as, and 

no lesser degree of protection than, provided under the ECHR. In J McB v LE, the 

Third Section of the Court of Justice glossed this provision of the Charter as 

meaning that, where Charter rights paralleled ECHR rights, the Court of Justice 

should follow any clear and constant jurisprudence of the European Court of 

Human Rights, noting: 

[I]t follows from Article 52(3) of the Charter that, in so far as the Charter contains rights 

which correspond to rights guaranteed by the ECHR, their meaning and scope are to be 

the same as those laid down by the ECHR. However, that provision does not preclude 
the grant of wider protection by European Union law. Under Article 7 of the Charter, 

'[e]veryone has the right to respect for his or her private and family life, home and 

communications'. The wording of Article 8(1) of the ECHR is identical to that of the said 

Article 7, except that it uses the expression 'correspondence' instead of 'communica- 
tions'. That being so, it is clear that the said Article 7 contains rights corresponding to 

those guaranteed by Article 8(1) of the ECHR. Article 7 of the Charter must therefore be 

given the same meaning and the same scope as Article 8(1) of the ECHR, as interpreted by the 

case -law of the European Court of Human Rights (see, by analogy, Case C- 450/06 Varec 

[2008] ECR I -581, paragraph 48).239 

6.87 Article 52(4) CFR requires that those Charter rights which reflect /parallel funda- 

mental rights recognised within 'the constitutional traditions common to the 

Member States', should be 'interpreted in harmony with those traditions'. 

6.88 Article 52(5) CFR makes a distinction between rights set out by, and principles 
contained in, the Charter. This was a distinction of which much was made by the 

United Kingdom negotiating team on the conclusion and original solemn procla- 

mation of the Charter, but it is not entirely clear as to what is to be made of it. It 

may perhaps reflect a certain Dworkinian analysis or understanding of 'rights' as 

being 'trump cards', where principles simply provide guidance or direction to 

one's considerations. In any event, Article 52(5) CFR seems to be based on the 

idea that principles set down in the Charter are not creative of free -standing 
fundamental rights; and that the courts may properly have regard to 'Charter 

principles' only if and in so far as these have been implemented by and into 

239 Case C- 400/10 PPU J McB y LE, above n 226, at para 53. (emphasis added) 
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legislative or executive acts (whether of the EU institutions or through the 
medium of the Member States). 

Article 52(6) CFR, somewhat redundantly, enjoins parties to take 'full account ... 6.89 
of national laws and practices as specified in this Charter'. And Article 52(7) CFR 
requires 'the explanations drawn up as a way of providing guidance in the 
interpretation of this Charter'249 to 'be given due regard by the courts of the 
Union and of the Member States'. 

Article 53 CFR -the EU Charter as providing a base level of protection for 
rights 

Article 53 CFR provides that the provisions of the EU Charter should not be 6.90 
understood as allowing for any lowering of the level of protection already 
afforded to human rights and fundamental freedoms, whether under EU law, or 
by reference to general public international law or to specific international 
agreements to which the EU or all the Member States are party (including, in 
particular, the ECHR), or under and by the various Member States' national 
constitutions. 

This reference to international agreements which all Member States have signed 6.91 
as setting one of the base lines for fundamental rights protection in fact runs 
counter to a long line of cases of the European Court of Human Rights, where it 
has referred to and take into account in interpreting Convention rights other 
international agreements which not all contracting States of the Council of Europe 
have signed. Thus in Marckx v Belgium,241 a case which concerned the legal status 
of illegitimate children, the European Court of Human Rights based its interpre- 
tation of the requirements of Article 8 ECHR on, among other things, two 
international conventions of 1962 and 1975 that Belgium, like other States Parties 
to the ECHR, had not yet ratified at the time of the judgment. 
In the cases of McElhinney v Ireland,242 Al- Adsani y United Kingdom243 and Fogarty y 6.92 
United Kingdom,244 the European Court of Human Rights took note of the 
European Convention on State Immunity, which had been ratified at the time 
only by eight contracting States. 

In its judgment in Glass y United Kingdom, the European Court of Human Rights 6.93 
had regard to the standards enshrined in the Oviedo Convention on Human 
Rights and Biomedicine of 4 April 1997, even though that instrument had not 
been ratified by all the States parties to the Convention, and had not even been 
agreed to by the United Kingdom 245 

240 Reproduced at [2007] OJ C303/17 (14 December 2007). 
242 

Marckx y Belgium (1979 -80) 2 EHRR 330. 
242 

McElhinney y Ireland (2002) 34 EHRR 13 (Grand Chamber). 
243 

Al- Adsani v United Kingdom (2002) 34 EHRR 11 (Grand Chamber). 
244 
245 

Glass 
Fogarty 

United Kingdom (2004) (2004) 39 EHRR 1512 
(Grand Chamber). 
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6.94 In Taskm and Others y Turkey, the European Court of Human Rights referred to 

and relied upon the Aarhus Convention on Access to Information, Public Partici- 

pation in Decision -making and Access to Justice in Environmental Matters, again 

even although Turkey had not signed the Aarhus Convention and had not 
acceded to it.246 

6.95 And in Demir and Baykara y Turkey, where the European Court of Human Rights 

relied upon provisions of the European Social Charter 1961, a treaty concluded 
under the auspices of the Council of Europe which Turkey had not ratified, as 

well as on the terms of the EU Charter of Fundamental Rights, to which Turkey 

was not (entitled to be) a party, the Strasbourg Grand Chamber made the 

following observations: 

85. The Court, in defining the meaning of terms and notions in the text of the 

Convention, can and must take into account elements of international law other 

than the Convention, the interpretation of such elements by competent organs, and 

the practice of European States reflecting their common values. The consensus 
emerging from specialised international instruments and from the practice of 

Contracting States may constitute a relevant consideration for the Court when it 

interprets the provisions of the Convention in specific cases. 

86. In this context, it is not necessary for the respondent State to have ratified the entire 

collection of instruments- that are applicable in respect of the precise subject matter 

of the case concerned. It will be sufficient for the Court that the relevant interna- 

tional instruments denote a continuous evolution in the norms and principles 
applied in international law or in the domestic law of the majority of member States 

of the Council of Europe and show, in a precise area, that there is common ground 

in modern societies.247 

Article 54 CFR-prohibition on abuse of rights in the EU Charter 

6.96 It is certainly clear from its decisions to date that the CJEU expressly disavows 
any 'moral agenda' in its talk of fundamental rights. Thus the provision of 

abortion248 and separately, the paid activities of sex workers have been treated by 

the Court of Justice in each case purely as economic services which are protected 
by the EU 'free movement principles' on the grounds that 

it is not for the Court [of Justice] to substitute its own assessment for that of the 

legislatures of the Member States where an allegedly immoral activity is practised 
legally.249 

6.97 In adopting this approach, the Court of Justice seemed to be unaware (or simply 

ignored the fact) that to take such a purely economics -based -and supposedly 
'value free'- approach to the question of when the law's protection may be 

prayed in aid, is already to take a positive moral position which may itself 

246 Taskm and Others v Turkey (2006) 42 EHRR50. 
247 Demir and Baykara v Turkey (2009) 48 EHRR 54 at paras 85 and 86. 
248 See Case 159/90 SPUC v Grogan [1991] ECR I -4685 at para 20. 
249 Case C- 268/99 Jany v Staatssecretarie van Justitie [2001] ECR I -8615 at para 56. 
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properly be the subject of both moral and legal argument 250 It also has the effect 
of giving the protection of EU law throughout the EU to all and any activities 
which may be lawfully practised for economic gain in the territory of one 
Member State (for example, prostitution or abortion). It thereby effectively 
mandates the export or transmission of any economic activities lawfully practised 
in one Member State to all other Member States, even where these activities 
would be otherwise illegal or more strictly regulated under the national laws of 
those other States. 

Arguably the very concept of 'abuse of rights' which is now set out in Article 54 6.98 
CFR251 necessarily involves a moral dimension or evaluation in the interpretation 
of the law, but it seems unlikely to make much of an impact on the substance of 
such rights' protection.252 

EU ACCESSION TO THE EUROPEAN CONVENTION ON HUMAN RIGHTS 

The Socio- political Background 

The CJEU has, to date, been clear that EU law takes precedence over all other 6.99 
claims of international law.253 According to a long -established line of cases from 
the Court of Justice, EU law is said to have precedence over agreements, such as 

0 For examples of such moral debate, compare the essays in M Nussbaum, Sex and Social Justice 
(New York, Oxford University Press, 1999), esp ch 14 on 'Sex Liberty and Economics', with the 
approach advocating an economic analysis of all legal questions set out in R Posner, The Economics of 
Justice (Cambridge MA, Harvard University Press, 1981). 

251 Art 54 CFR states: 'Prohibition of abuse of rights - Nothing in this Charter shall be interpreted as 
implying any right to engage in any activity or to perform any act aimed at the destruction of any of 
the rights and freedoms recognised in this Charter or at their limitation to a greater extent than is 
provided for herein.' 

uz See the dissenting opinion of Judge Zupancic in Zdanoka v Latvia (2007) 45 EHRR 17 (Grand 
Chamber): 'The logic underlying Article 17 [ECHR on abuse of rights] is clear. The legal weapon of 
claiming human rights must not be perverted. It must not be used to serve those who would in turn 
violate human rights themselves. The genius of Karl Popper formulated this clearly. He maintained 
that democracy is for everybody except for those who would destroy it. We are to be tolerant to 
everything except to acts of intolerance...' See, also Refah Partisi (the Welfare Party) v Turkey (2003) 37 
EHRR 1 (Grand Chamber) at para 98: 'No -one must be authorised to rely on the Convention's 
provisions in order to weaken or destroy the ideals and values of a democratic society. Pluralism and 
democracy are based on a compromise that requires various concessions by individuals or groups of 
individuals, who must sometimes agree to limit some of the freedoms they enjoy in order to guarantee 
greater stability of the country as a whole.' 

253 Joined Cases C- 402/05 P & C- 415/05 P Kadi & Al Barakaat International Foundation v Council and 
Commission [2008] ECR I -6351. See, however, Case T -85/09 Kadi v Commission, 30 September, [2010] 
ECR II-nyr at paras 115 -21: '... [C]ertain doubts may have been voiced in legal circles as to whether 
the judgment of the Court of Justice in Kadi is wholly consistent with, on the one hand, international 
law and, more particularly, Articles 25 and 103 of the Charter of the United Nations and, on the other 
hand, the EC and EU Treaties, and more particularly Article 177(3) EC, Articles 297 EC and 307 EC, 
Article 11(1) EU and Article 19(2) EU (see, also Article 3(5) TEU and Article 21(1) and (2) TEU, as well 
as declaration No 13 of the Conference of the Representatives of the Governments of the Member 
States concerning the common foreign and security policy annexed to the Treaty of Lisbon, which 
stresses that "the [EU] and its Member States will remain bound by the provisions of the Charter of 
the United Nations and, in particular, by the primary responsibility of the Security Council and of its 
members for the maintenance of international peace and security ".... The General Court acknowl- 
edges that those criticisms are not entirely without foundation.' 
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the ECHR, concluded within the framework of the Council of Europe, certainly in 

so far as EU law is more favourable to individuals,254 and in any event in all cases 

involving a conflict over fundamental rights guaranteed under national law, 

whatever the degree of protection to individuals conferred thereunder.255 The 

assumption seems to have been that that the claims of EU law and the require- 
ments of the ECHR would (could ?) never be in any significant conflict 256 

6100 Arguably the most significant development in the case law of the Court of Justice 

in relation to fundamental rights protection within the EU was its 1996 opinion to 

the effect that, under the Treaties as drafted, the EU lacked the legal competence 
to be able to accede as a body to the ECHR. The Court of Justice noted that no 

Treaty provision expressly conferred on the EU institutions any general power to 

enact rules on human rights, or to conclude international conventions in this 

field, and felt unable to construe an implied power to this effect, stating as 

follows: 

Accession to the [European] Convention would, however, entail a substantial change in 

the present Community system for the protection of human rights in that it would entail 

the entry of the Community into a distinct international institutional system as well as 

the integration of all the provisions of the Convention into the Community legal order. 

Such a modification of the system for the protection of human rights in the EU, with 

equally fundamental institutional implications for the EU and for the Member States, 

would be of constitutional significance and would therefore be such as to go beyond the 

scope of Article 235 [of the EC Treaty] 257 It could be brought about only by Treaty 

amendment 258 

6.101 The suggestion was made by some commentators -sympathetic to the many 

constitutionalising claims of the Court of Justice -that in this judgment the Court 

of Justice was simply respecting the limits of its powers, and confirming that 

accession to the ECHR by the institutions of the EU was too important a step to be 

implied by the CJEU from the European Treaty, requiring instead specific authori- 
sation by way of Treaty amendment agreed to by all the Member States. It might 

be thought surprising that the Court of Justice did not appear to take the same 

254 See Case 137/84 Minstère Public y Mutsch [1985] ECR 2681 per AG Lenz at 2690. 
255 See Case 11/70 Internationale Handelsgesellschaft. [1970] ECR 1125 at para 3, quoted above at para 

6.04. 
256 Case C- 168/91 Konstantinidis y Stadt Altensteig Standeasamt [1993] ECR I -1191, where AG Jacobs 

stated at para 51 of his Opinion: 'As for the possibility of conflicting rulings on the interpretation of 

the Convention that has existed ever since the Court of Justice recognized that the Convention may be 

invoked under EU law. Such a possibility does not seem to have caused serious problems.' 
257 Art 235 of the EC Treaty then provided as follows: `If action by the Community should prove 

necessary to attain, in the course of the operation of the common market, one of the objectives of the 

Community and this Treaty has not provided the necessary powers, the Council shall, acting 

unanimously on a proposal from the Commission and after consulting the European Parliament, take 

the appropriate measures.' See now Art 352(1) TFEU: 'If action by the Union should prove necessary, 

within the framework of the policies defined in the Treaties, to attain one of the objectives set out in 

the Treaties, and the Treaties have not provided the necessary powers, the Council, acting unani- 

mously on a proposal from the Commission and after obtaining the consent of the European 
Parliament, shall adopt the appropriate measures ...' 

258 Opinion 2/94 Re Accession by the EU to the European Convention for the Protection of Human Rights 

and Fundamental Freedoms [1996] ECR I -1759 at paras 34 and 35. 
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view of concepts such as the supremacy of EU law and its direct effect in Member 
States, finding in the absence of any specific Treaty authorisation that these 
characteristics of EU law were implied within the Treaty. Further, given that the 
Court of Justice had already held that the substantive fundamental rights provi- 
sions of the ECHR were themselves already general principles of EU law, and as 
such binding on the EU institutions and, the Member States acting within the 
sphere of EU law, it is difficult to see why formal accession to the ECHR should 
have been regarded by the Court of Justice as a step of fundamental constitutional 
significance requiring explicit Treaty authorisation. 

It is hard to resist the conclusion that, in fact, the primary concern of the Court of 6.102 
Justice with the suggestion that the EU as a body might formally accede to the 
ECHR, was that the effect of any such accession would be to make the central 
institutions of the EU, including the CJEU, directly subject to the jurisdiction of 
the Strasbourg European Court of Human Rights 259 which would oust the CJEU 
from its position as the court of final reference for the EU, at least in matters 
concerning fundamental rights 260 

The 'Two Masters' Problem261 

One result of the fact that the CJEU, in the development of its fundamental rights 6.103 
jurisprudence, holds itself out to be a European Supreme Court, finally and 

259 In his evidence to the House of Lords European Union Committee (noted in EU Charter of 
Fundamental Rights- European Union Committee 8th Report 1999 -2000 (HL Paper 67) at 82, para 179 and 
at 85, para 188), Dr Hans Christian Krüger, Deputy Secretary General to the Council of Europe stated 
the following: 'We in Strasbourg very much see the [European] Union as being comparable to a 
domestic legal system in which the acts of the Union which more and more affect the European citizen 
should be subject to some sort of scrutiny in human rights and fundamental rights terms. ... [W]e 
always thought that at the very end there should be the European Convention on Human Rights, an 
international external control of the acts of the Union or of the EU and that is why we advocate the 
process of accession. ... The House of Lords is not exempt from that. The German Constitutional 
Court was criticised for the length of time it took to deal with cases ... And Italian courts are 
constantly reminded that they should deal with the cases more quickly. Why should [the Court of 
Justice in] Luxembourg be exempt ?' 

260 See Opinion 1/91 Re a Draft Treaty on a European Economic Area [1991] ECR I -6079, where the 
Court of Justice had held that the proposed creation of a new court structure for the EEA, consisting in 
courts staffed by judges of the ECJ sitting with non -EU judges, was unlawful because it represented an 
encroachment on the exclusive jurisdiction of the Court of Justice under the EC Treaty and under- 
mined the autonomy of the EU legal order in pursuing its own particular objectives. The clear concern 
of the Court of Justice was to maintain its position at the top of any judicial hierarchy. This 
interpretation is also given some backing from the evidence given to the House of Lords European 
Union Committee by AG Jacobs (speaking in a personal capacity rather than on behalf of the Court of 
Justice) and noted in EU Charter of Fundamental Rights- European Union Committee 8th Report 1999- 
2(00 (HL Paper 67) at 95, para 238: '[T]he decisions of our Court [of Justice] have to be followed by the 
courts of the Member States. Otherwise the whole notion of EU law is in danger. I am not sure there is 
not a risk that, if the Member States of the [European] Union accept that the [European] Court of 
El. Man Rights has jurisdiction to review, in effect, the decisions of our court, the national constitu- 
tional courts, for example, will not also feel that they have the right to question decisions of our court; 
and whether there will not be in any event some greater degree of uncertainty about our case law than 
there is in the present system.' 

2'' Matthew 6:24: 'No -one can serve two Masters: he will either hate the first and love the second, 
or treat the first with respect and the second with scorn. You cannot serve both God and the idol of 
worldly riches.' 
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authoritatively interpreting for the EU Member States the provisions of the 

ECHR, at least when these issues arise within a field also covered by EU law, is 

that the Member States of the EU are subject to two masters in fundamental rights 
issues: the European Court of Justice under the TEU and TFEU; and the European 
Court of Human Rights under the ECHR. And unless and until the EU formally 
accedes to the ECHR, there is, as a matter of strict law, simply no machinery for 

the formal resolution of divergences between the two European Courts on the 

proper interpretation of fundamental rights provisions. 

6.104 What this means is that, in principle, the State authorities within the Council of 

Europe may be found by the Strasbourg Court to have breached the requirements 
of the ECHR even where the matter at issue comes within the sphere of EU law 

and the Member States have in fact no discretion or power to do other than what 

is required of them under EU law.262 It would appear that in such a situation the 

authorities of the Member State will be damned by the Strasbourg Court if they 

act in accordance with EU law but in breach of Convention rights, but they will be 

damned by the Luxembourg Court if they act in breach of the requirements of EU 

law.263 

6.105 The overall result of the fundamental rights jurisprudence of the CJEU - whether 
or not intended by the Court of Justice -is that, from the point of view of the 

national courts of the Member States of EU, there are effectively two final human 
rights courts in Europe -one based in Luxembourg as regards matters of EU law 

and another based in Strasbourg as regards non -EU law matters 264 But the two 

courts do not always speak with the one voice. They have, in the past, diverged in 

their interpretation of such issues as: the existence and extent of the privilege 
against self -incrimination under Article 6(1) ECHR265; whether business premises 

262 See, eg, Matthews y United Kingdom (1999) 28 EHRR 361, where the UK was held responsible by 

the Strasbourg Court for the denial of voting rights to the European Parliament to British citizens 

resident in Gibraltar contrary to those individuals' Convention rights under Protocol 1 Art 3 to 

participate in free elections, 'which will ensure the free expression of the opinion of the people in the 

choice of the legislature', notwithstanding that the extent of voting rights to the European Parliament 
was a matter for the EU institutions rather than individual Member States. And in Cantoni v France,15 

November, [1996] RJD 1996 -V, 1614, the ECtHR held that the fact that a national legislative provision 
at issue was based almost word for word on a EU directive does not remove the provision from the 

requirements of the Convention, or the responsibility of the Contracting State to ensure that any 

offences imposed thereby met the standards of clarity and certainty required by Art 7 of the 

Convention. See, too, Guérin Automobiles EURL y The Member States of the European Community [2000] 

ECHR 51717/99 (Third Section, 4 July 2000), concerning a complaint of the failure by the European 
Commission to act on the applicant's complaint of a competitor's breach of EU competition law after 

the exhaustion of remedies before the Court of Justice (see Case 282/95P Guérin Automobiles EURL v 

The Commission [1997] ECR I- 1503). And see Application nos 6422/02 and 9916/02 Segi and Gestoras 

Pro - Amnistía y 15 Member States of the European Union, Inadmissibility decision ECtHR, 23 May 2002 

(and see before the Court of Justice C- 355/04 P Segi y Council of the European Union [2007] ECR I- 1657) 
263 See I Canor, 'Primus inter pares: who is the ultimate guardian of fundamental rights in Europe 

(2000) EL Rev 3; and A O'Neill, 'Fundamental Rights and the Constitutional Supremacy of Community 
Law in the United Kingdom after Devolution and the Human Rights Act' [2002] Public Law 724. 

264 Opinion 2/94 Re ECHR Accession [1996] ECR I -1759. 
265 Contrast the CJEU's line of cases from Case 374/87 Orkem y Commission [1989] ECR 3283 at para 

30, Case C -60/92 Otto y Postbank [1993] ECR I -5683 and Case T- 112/98 Mannesmannröhren -Werke AG v 

Commission [2001] ECR II -729 at para 66, with the ECtHR's jurisprudence from John Murray v United 

Kingdom (1996) 22 EHRR 29 at 60, Saunders y United Kingdom (1997) 23 EHRR 313, JB v Switzerland 
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are covered by the Article 8 ECHR right to respect for private life266; whether 
sexual orientation was a prohibited ground of discrimination under reference to 
Article 14 ECHR267; and whether the protections of Article 10 ECHR could be 
prayed in aid in relation to the dissemination of information relating to the 
availability of abortion in other States.268 This continued and continuing possibil- 
ity for such divergence places the courts of the Member States in a difficult 
position 269 The existence of two distinct means of reference to fundamental 
rights, either under direct reference to the ECHR or under reference to the general 
principles of EU law, in fact exacerbates the possibility of conflict for national 
courts between competing fundamental rights considerations and interpreta- 
tions.270 Unless there is clear and unequivocal mechanism for the resolution of 
such conflicts, national courts in the EU may be required to make profound 
legal /political choices which will shape the future development of the form and 
structure of the ever -changing and dynamic relations between the European and 
national constitutions 271 

ECtHR 3 May 2001, [2001 Criminal Law Reports 748, Jalloh v Germany (2007) 44 EHRR 32 and O'Halloran 
and Francis v United Kingdom (2008) 46 EHRR 21 (Grand Chamber). 

wa Contrast the CJEU's line of cases from Joined Cases 46/87 & 227/88 Hoechst AG v Commission 
[1989] ECR 2859, Case 85/87 Dow Benelux [1989] ECR 3137 at paras 28-30 and Case T- 305/94 
Limburgse Maatschippij v Commission [1999] ECR U- 931,with the ECtHR's jurisprudence from Niemitz v 
Germany A/251 (1993) 16 EHRR 97. See, subsequently, the CJEU's line of cases from Case C -94/00 
Roquette Frères v Director General of Competition [2002] ECR I -9011 and Case C- 450/06 Varec SA y 
Belgium [2008] ECR I -581 at paras 48-49, and the ECtHR judgment in Colas Est and Others v France 
(2004) 34 EHRR 17 at para 49. 

26' Contrast the CJEU's line of cases from Case C- 249/96 Grant v South West Trains [1998] ECR I -621 
and Case C- 122/99 P D v Council [2001] ECR I -4319, upholding the decision of the CFI in Case 
T- 264/97 D v Council [1999] ECR (SC) I -A -I and II -1, with the ECtHR case law from Smith and Grady v 
United Kingdom, nos 33985/96 and 33986/96, ECHR 1999 -VI, Salgueiro da Silva Mouta v Portugal, no 
33290/96, ECHR 1999 -IX, L and V v Austria, nos 39392/98 and 39829/98, ECHR 2003 -I and EB v France 
[GC], no 43546/02, § 92, ECHR 2008. See subsequently the CJEU's decision in Case C- 267/06 Tadao 
Maruko o Versorgungsanstalt der deutschen Bühnen [2008] ECR I -1757, and compare it with the ECtHR 
decision in Schalk and Kopf v Austria [2010] ECR 30141/04 (First Section, 24 June 2010). 

268 Contrast the CJEU's decision in Case 159/90 SPUC v Grogan. [1991] ECR I -4685 with the ECtHR 
decision in Open Door Counselling and Dublin Well Woman Clinic v Ireland A/246 (1993) 15 EHRR 244. 

769 See generally A O'Neill, 'The constitutional supremacy of Community Law in the United 
Kingdom after the Human Rights Act' in de Sousa and Heusel (eds), Enforcing Community Law from 
Francovich to Köhler: twelve years of the State liability principle (Trier, ERA, 2004), vol 37. 

no Compare, however, the Opinion of AG Jacobs in Case C- 168/91 Konstantinidis y Stadt Altensteig 
Standeasamt [1993] ECR I -1191 at paras 50, where he states: '[I]f the Court of Justice were to extend the 
circumstances in which the Convention maybe invoked under EU law, the result would simply be to 
increase the likelihood of a remedy being found under domestic law, without the need for application 
to the organs established by the Convention.' 

Z" As. Christine Boch noted in EC Law in the UK (Harlow, Longman, 2000) at 199 -200: 'It is 
conceivable that once the UK incorporates the European Convention ... the validity of some 
Community, action or legislation will be challenged in the UK courts as being incompatible with the 
Convention. Even if the [European] Union respects fundamental rights and freedoms such as those 
contained in the Convention, given the real possibility of diverging interpretation between the 
Luxembourg and Strasbourg courts such challenge to the validity of EU law could also be mounted 
before UK courts. In this way new challenges to the supremacy of EU law in the UK may arise.' See 
also S Douglas- Scott, Constitutional Law of the European Union (Harlow, Longman, 2002) at 433: 'EU law 
today covers many fields capable of having a human rights dimension. Cases have been heard by the 
ECJ concerning the freedom of expression (Connolly) the right to property (Hauer) and the right to 
equal treatment of transsexuals (Grant). The ever expanding competence of the EU into areas 
traditionally within the preserve of State sovereignty has ensured that the issue of the breach of 
fundamental rights by the Union is not merely a theoretical possibility' 
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6.106 Although both courts now regularly cite the other's case law,272 there is no legal 

machinery for the formal reconciliation of their competing judgments.273 In 

Al Jubail,274 Advocate General Darmon stated that, as a matter of prudence, to 

maintain the position taken by the European Commission of Human Rights that 

complaints made under the ECHR against national decisions enacted pursuant to 

an act of the EU institutions were inadmissible before the machinery of the 

Council of Europe/275 the Court of Justice should seek to avoid 'conspicuous 
discrepancies' between the construction placed by the CJEU on the rights to a fair 

trial and the requirements as laid down by the Strasbourg -based European Court 

of Human Rights 276 And in his evidence to the House of Lords European 

Committee, Advocate. General Jacobs, speaking in a personal capacity rather than 

on behalf of the Court of Justice, asserted as follows: 

There have been one or two cases where the Court of Justice reached a view in 

interpreting the [European] Convention which was subsequently not shared by the 

Strasbourg Court and in those cases the Court of Justice has been prepared to modify its 

own position to take account of the Strasbourg jurisprudence. That jurisprudence of 

course is not formally in any way binding on the Court of Justice and indeed there is 

question whether the Strasbourg jurisprudence is generally binding except in relation to 

the particular case in which the Court [of Human Rights] has given judgment. ... I have 

heard it said from time to time that the Court of Justice has not followed the Strasbourg 

cases. I would say that in those cases the Court of Justice has distinguished the 

Strasbourg case law and found that it did not apply in the particular circumstances 2T/ 

272 See, eg, Pellegrin v France (2001) 31 EHRR 651, where the ECtHR sought specifically to re -align 

its case law with that of the CJEU on free movement of workers in relation to the rights to be accorded 

employees in the public sector. Subsequently the Pellegrin criteria were further modified by the Grand 

Chamber of the Strasbourg Court in Vilho Eskelinen and Others v Finland (2007) 45 EHRR 43 (Grand 

Chamber), to ensure compatibility with the Court of Justice jurisprudence seen in Case 222/84 

Johnston v Chief Constable of the RUC [1986] ECR 1651 on the reach of fundamental rights even in 

relation to employment in the police, and in Case C- 273/97 Sirdar v Ministry of Defence [1999] ECR 

I -7403, [1999] All ER (EC) 929 (ECJ) at para 20, to working in the armed forces. Similarly in Case 7/98 

Krombach v Bamberski [2000] ECR I -1935, the Court of Justice (at para 39) cited and relied upon case law 

of the Strasbourg Court on the requirements of a fair trial under Art 6(1) ECHR, while in Case 

C- 482/01 Orfanopoulos v Land Baden -Württemberg [2004] ECR I -5257 at para 99 the Court of Justice 

refers to Strasbourg case law on Art 8 ECI -IR. 
273 See C Turner, 'Human Rights Protection in the European Community: resolving the conflict and 

overlap between the European Court of Justice and the European Court of Human Rights' (1999) 5 

European Public Law 453 for a proposal for such reconciliation machinery in the establishment of a 

human rights chamber to the ECJ. See also ADJ Balfour, 'Eliminating conflicting interpretations of the 

European Convention on Human Rights by the European Court of Justice and the European Court of 

Human Rights: the Pre -decision Interpretative Question (PDIQ) system as a preventative solution 
(2007) 2 Intercultural Human Rights Law Review 183, suggesting the possibilities for a new preliminary 
reference procedure from the Court of Justice to the ECtHR, akin to the existing Art 267 TEU 

preliminary reference procedure from national courts to the Court of Justice. 
274 Case C-49/88 Al- Jubail Fertiliser Co and Saudi Arabian Fertiliser Co v Council [1991] ECR I -3187 at 

3230 -31. 
275 See Application no 13528/87 CM & Co v Germany, European Human Rights Commission 

Decision of 9 February 1990, (1990) 64 D&R 138. 
276 See, too, G Harpaz, 'The European Court of Justice and its Relations with the European Court of 

Human Rights: the Quest for Enhanced Reliance, Coherence and Legitimacy' (2009) 46 CML Rev 105. 

277 See EU Charter of Fundamental Rights, European Union Committee 8th Report 1999 -2000 (1-11, 

Paper 67) at 91, paras 217 -18. 
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An opportunity for a possible resolution of the divergence problem arose follow- 6.107 
ing the 1996 decision of the Court of Justice in Bosphorus 278 where the Court of 
Justice held that the impounding of an aircraft by the Irish authorities acting 
under an EC regulation introduced to enforce UN sanctions against the former 
Yugoslavia did not contravene the respect for property rights recognised under 
EU law. The aircraft owners then took their case to the European Court of Human 
Rights; and after a hearing in which the European Commission was permitted to 
intervene as an interested party, the Grand Chamber pronounced judgment in 
June 2005 in which it came to the same result as the Court of Justice, holding that 
the detention and retention of the aircraft was indeed compatible with the State's 
obligations under Article 1 of Protocol 1 to the ECHR. In reaching this decision 
the Strasbourg Court attempted to resolve the issue of the possibility of diver- 
gence between human rights interpretation and protection as between the two 
courts by stating as follows: 

155. In the Court's view, State action taken in compliance with such legal obligations is 
justified as long as the relevant organisation is considered to protect fundamental 
rights, as regards both the substantive guarantees offered and the mechanisms 
controlling their observance, in a manner which can be considered at least equiva- 
lent to that for which the Convention provides (see the above -cited M & Co 
decision, at p 145, an approach with which the parties and the European Commis- 
sion agreed). By 'equivalent' the Court means 'comparable': any requirement that 
the organisation's protection be 'identical' could run counter to the interest of 
international cooperation pursued (paragraph 150 above). However, any such 
finding of equivalence could not be final and would be susceptible to review in the 
light of any relevant change in fundamental rights' protection. 

156. If such equivalent protection is considered to be provided by the organisation, the 
presumption will be that a State has not departed from the requirements of the 
Convention when it does no more than implement legal obligations flowing from 
its membership of the organisation. However, any such presumption can be 
rebutted if, in the circumstances of a particular case, it is considered that the 
protection of Convention rights was manifestly deficient. In such cases, the interest 
of international cooperation would be outweighed by the Convention's role as a 
'constitutional instrument of European public order' in the field of human rights 
(Loizidou y Turkey (preliminary objections), judgment of 23 March 1995, Series A no 
310, § 75). 

165. [T]he Court finds that the protection of fundamental rights by EC law can be 
considered to be, and to have been at the relevant time, 'equivalent' (within the 
meaning of paragraph 155 above) to that of the Convention system. Consequently, 
the presumption arises that Ireland did not depart from the requirements of the 
Convention when it implemented legal obligations flowing from its membership of 
the EC (see paragraph 156) 279 

But this decision by the Strasbourg Court to avoid or lessen the possibility of 6.108 
conflict between the two courts by giving full faith and credit to the fundamental 

v8 
Case C -84/95 Bosphorus [1996] ECR I -3935. 

27 

.Bosphorus Hava Yollari Turizm ve Tícaret AS y Ireland (2006) 42 EHRR 1 (Grand Chamber). 
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rights judgments of the CJEU does not wholly, or indeed satisfactorily, resolve 

potential problems280 It remains the case that having adopted the language of the 

protection of fundamental rights, the CJEU has placed itself in a critical dilemma. 
If it interprets those rights in the context of the overall aims of the EU Treaty and 
the TFEU to promote 'an ever closer union of the peoples of Europe' by, among 
other things, establishing a single market, it is accused of down -grading real 

concern for individual human rights, both by subordinating them to the political 
aim of further European integration favoured by the central EU institutions, and 

by equating rights of respect and dignity owed to all human beings with the 

economic freedoms accorded to and exercised only by the commercially active 

and useful. If, however, the CJEU takes a broader view of the protection of 

fundamental rights divorced from any specific economic context, and presents 
itself as the protector of the rights of the individual European citizen281- against 
the excesses or failings of the Member States, it is then accused of 'running 
wild'282 and usurping a role which was never intended for it, particularly where 
the Member States' constitutions embody values which are not wholly or accu- 

rately reflected in the ECHR or other international instruments for human rights 

protection from which the European Court of Justice draws its inspiration.283 

6.109 Such publicly- expressed doubts over the legitimacy of the adoption of fundamen- 
tal rights rhetoric by the European Court of Justice, and general attacks on its 

perceived activism, have left the CJEU appearing to lack consistency in its 

approach to fundamental rights protection, appearing at times surprisingly 
progressive284 and other times unaccountably politically timid.285 The fact that, in 

288 See F van den Berghe, 'The EU and issues of human rights protection: some solutions to more 

acute problems ?' (2010) 16 European Law Journal 112. 
281 See the claims of AG Jacobs in Case C- 168/91 Konstantinidis v Stadt Altensteig Standeásamt [1993] 

ECR I -1191, at para 46 of his Opinion: '[A Community national] is in addition entitled to assume that, 

wherever he goes to earn his living in the European Community he will be treated in accordance with 

the common code of fundamental values, in particular those laid down in the European Convention 
on Human Rights. In other words, he is entitled to say "civis europeus sum" and to invoke that status in 

order to oppose any violation of his fundamental rights.' 
282 See generally H Rasmussen, On Law and Policy in the European Court of Justice (Dordrecht - 

Boston- Lancaster, Martinus Nijhoff Publishers, 1986) and The European Court of Justice (Copenhagen, 
GadJura, 1998) for a sustained attack on the policy- choosing and -making role of the ECJ. See also 

Lord Neill, The European Court of Justice: a case study in judicial activism, published as Evidence 

submitted at the House of Lords Select Committee on the 1996 IGC (Session 1994- 95,18th Report, HL 

Paper 88) at 218 -52; and DR Phelan, Revolt or Revolution: the constitutional boundaries of the European 

Community (Dublin, Sweet & Maxwell, 1997). 
283 See J Weiler, 'Problems of legitimacy in post -1992 Europe' (1991) 46 Aussenwirtschaft 411 at 

425 -26. 
284 Eg, in Case C -13/94 P y S and Cornwall County Council [1996] ECR I -2143, the Court stated that 

the prohibition on grounds of sex contained in the Equal Treatment Directive 76/207 embodied 'a 

fundamental right whose observance the court has a duty to ensure' and held that it extended to 

transsexuals or those undergoing 'gender re- assignment'. To tolerate employment discrimination 
against transsexuals would, in the words of the Court, 'be tantamount, as regards such a person, to a 

failure to respect the dignity and freedom to which he or she is entitled, and which the Court [of 

Justice] has a duty to safeguard'. 
285 Case C- 249/96 Grant v South West Trains [1998] ECR I -621, [1998] ICR 449 (ECJ), where the Court 

stated, at para 35: '[I]n the present state of the law within the Community, stable relationships between 

two persons of the same sex are not regarded as equivalent to marriages or stable relationships outside 

marriage between persons of opposite sex. Consequently, an employer is not required by EU law to 

treat the situation of a person who has a stable relationship with a partner of the same sex as 
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contrast to the practice of the European Court of Human Rights, it does not 
permit dissenting opinions in its judgments, and produces, as a result, decisions 
which are the result of compromise of sometimes radically opposed views, cannot 
add to public confidence in its persuasive powers of its reasoning. The underly- 
ing suggestion was that it would be better to leave the development of human 
rights to courts specifically designed to ,protect them, namely the Strasbourg - 
based European Court of Human Rights. It is of some interest in this regard to 
note the concurring judgment of Judge Ress in the Bosphorus case, when he states: 

One would conclude that the protection of the Convention right would be manifestly 
deficient if, in deciding the key question in a case, the Court of Justice were to depart 
from the interpretation or the application of the Convention or the Protocols that had 
already been the subject of well -established ECHR case law. In all such cases, the 
protection would have to be considered to be manifestly deficient. 

In other cases concerning new questions of interpretation or application of a Convention 
right, it may be that the Court of Justice would decide in a way which the ECHR would 
not be prepared to follow in future cases, but in such cases it would be difficult to say 
that the deficiency was already manifest. But even that result should not be excluded ab 
initio. 

Accordingly, and relying on the wording of the Convention and its Protocols, I do not 
see the 'manifestly deficient' level to be a major step in the establishment of a double 
standard. Since the Court of Justice would, in a future case, be under an obligation to 
consider whether there was already an interpretation or an application of the Conven- 
tion which was already the subject of ECHR case law, I am convinced that it is only in 
exceptional cases that the protection will be found to have been manifestly deficient. 

In the light of this interpretation of the judgment which confirms the Court of Justice's 
obligation to follow the 'well- established case law of the ECHR' I have agreed to the 
maxim in paragraph 156.286 

In summary, while the EU remains outside the jurisdiction of the European Court 6.110 
of Human Rights, the claim by the CJEU that it may properly consider and apply 
fundamental rights principles to assess the compatibility with EU law of the 
action and omissions of Member States, creates problems for national courts 
attempting to apply and protect fundamental rights within their own jurisdiction 
in that it potentially creates two standards of fundamental rights protection -that 
guaranteed under the ECHR and that protected by EU law. 

Accession of the EU to the Council of Europe 

As the European Court of Human Rights has noted: 6.111 

The European Community has separate legal personality as an international intergov- 
ernmental organisation (see Article 281 of the EC Treaty, quoted above). At present, the 

equivalent to that of a person who is married to or has a stable relationship outside marriage with a 
partner of the opposite sex.' 

286 Bosphorus Hava Yollari Turizm ve Ticaret AS v Ireland, (2006) 42 EHRR 1, concurring judgment of 
Judge Ress at para 33. 
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European Community is not a party to the Convention ... The application is therefore 

incompatible with the provisions of the Convention ration personae within the meaning 

of Article 35 § 3 of the Convention in so far as the applicant association's complaints 

must be understood as directed against the European Community itself (see Confédéra- 

tion française démocratique du travail v The European Communities, alternatively: their 

Member States a) jointly and b) severally, no 8030/77, Commission decision of 10 July 1978, 

Decisions and Reports (DR) 13, p 235) and must be rejected pursuant to Article 35 § 4287 

6.112 Although the European Court of Human Rights is thus prevented from examin- 

ing the procedure of the CJEU directly in the light of the requirements of the 

ECHR (notably Article 6(1)), the possibility for an indirect Strasbourg review of 

the Convention compatibility of the CJEU's procedures arises from the degree to 

which the Strasbourg Court considers that the events complained of in any 

application engage the responsibility of all or any of the individual Member 

States which are also all contracting parties to the Council of Europe. This is, 

perhaps, a less than satisfactory solution, certainly for the Member States who 

might find themselves saddled with responsibility by the European Court of 

Human Rights for procedures and proceedings before the CJEU over which, as 

individual States, they have no direct control and little influence,288 should the 

Strasbourg Court come to the view that the procedures of the CJEU did not 

provide 'equivalent protection' to that directly guaranteed under the Conven- 

tion.289 The response by the Member States to this conundrum, and to the 

dilemma posed to national courts by having two supreme European Courts 

adjudicating on fundamental rights issues, has been to make express provision in 

the TEU to allow the EU to accede to the ECHR and thereby place the CJEU under 

the ultimate jurisdiction of the European Court of Human Rights. Thus Article 

6(2) TEU states: 

The Union shall accede to the European Convention for the Protection of Human Rights 

and Fundamental Freedoms. Such accession shall not affect the Union's competences as 

defined in the Treaties. 

287 Cooperatieve Producentenorganisatie van de Nederlandse Kokkelvisserij UA v Netherlands (2009) 48 

EHRR SE18 (non- admissibility decision of the ECtHR, 20 January 2009). See too the non -admissibility 
decision in La société Etablissement Biret et CIE SA y 15 Member States of the European Union [2008] 

ECtHR 13762/04 (9 December 2008). 
288 In Boivin v France and 33 other Member States of the Council of Europe [2008] ECtHR 73250/01 (Fifth 

Section, 9 September 2008), the ECtHR found an application concerning labour conflicts between an 

international civil servant and their employer, the Council of Europe to be inadmissible. The basis for 

the non -admissibility finding was that the impugned decision had been taken by an international 
tribunal which was not subject to the jurisdiction of the contracting parties cited as respondents. See, 

to similar effect, its rejection of complaints arising out of an employment dispute with an EU 

employee in Connolly y 15 Member States of the European Union [2008] ECtHR 73274/01 (9 December 

2008). 
289 See the Commission's non -admissibility decision in Lenzing AG v Germany [2008] ECommlHR 

39025/97 (First Chamber, 9 September 1998) finding that the European Patent Convention provides 

for equivalent protection as regards the Convention. See, too, Rambus Inc v Germany [2009] ECtHR 

40382/04 (Fifth Section, June 2009) where the European Court of Human Rights rejected a complaint 

as to the fairness of the procedures followed by another international tribunal, the Board of Appeal of 

the European Patent Office, on the basis that there was no action or omission of the respondent States 

or their organs capable of initiating their responsibility under the Convention. 
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Article 218(6)(a)(ii) TFEU provides that the Council, on a proposal by the 6113 
negotiator, shall adopt a decision concluding the agreement on Union accession to 
the ECHR after obtaining the consent of the European Parliament. Further, Article 
218(8) TFEU requires the Council to act unanimously for the agreement on 
accession of the Union to the ECHR, and that 

the decision concluding this agreement shall enter into force after it has been approved 
by the Member States in accordance with their respective constitutional requirements. 

These Treaty provisions are supplemented by Protocol No 8 TEU, Article 1 of 6.114 
which provides that the agreement relating to the accession of the Union to the 
ECHR shall make provision for preserving the 'specific characteristics' of the EU 
and EU law. Mention is made, in this regard, of 'specific arrangements' which 
might be made for the EU's possible participation in the 'control bodies' of the 
ECHR, and of 'mechanisms necessary to ensure that proceedings by non -Member 
States and individual applications are correctly addressed to Member States 
and /or the EU as appropriate'. Article 2 of Protocol No 8 TEU also requires that 
the EU accession to the ECHR 'shall not affect the competences of the Union or 
the powers of its institutions' and that the position of individual Member States, 
notably in relation to individual States' Article 15 or Article 37 reservations to the 
ECHR, should not be prejudiced by such EU accession. Article 3 of Protocol No 8 
TEU further provides that the agreement for the accession of the EU to the ECHR 
shall not shall affect the Member States' existing EU obligation under Article 344 
TFEU not to submit a dispute concerning the interpretation or application of the 
European Treaties to any method of settlement other than those provided for 
within the EU legal order itself. 

The post- Lisbon amended European Treaties conclude the issue of EU accession 6.115 
to the ECHR with a Declaration No 2 on Article 6(2) TEU, which is in the 
following terms: 

The Conference agrees that the Union's accession to the European Convention for the 
Protection of Human Rights and Fundamental Freedoms should be arranged in such a 
way as to preserve the specific features of Union law. In this connection, the Conference 
notes the existence of a regular dialogue between the Court of Justice of the European 
Union and the European Court of Human Rights; such dialogue could be reinforced 
when the Union accedes to that Convention. 

The required European Treaty bases for the accession of the EU to the ECHR are, 6.116 
at least from the perspective of EU law, now in place. But while the CJEU's initial 
veto on EU accession to the ECHR290 may have been removed by these Treaty 
amendments, any accession Treaty to the ECHR still requires the CJEU's approval 
as being consistent with the requirements of EU law.291 Further, the requirement 

29° 
Opinion 2/94 Re Accession by the EU to the European Convention for the Protection of Human Rights 

and Fundamental Freedoms [1996] ECR I -1759. 
291 In its Opinion 1/91 Re a Draft Treaty on a European Economic Area [1991] ECR I -6079, the Court of 

Justice vetoed the establishment of an EEA court hierarchy to provide a system of judicial supervision 
over the whole EEA beyond the EU. The proposed new court structure consisted of an independent 
EEA Court, functionally integrated with the ECJ, and an EEA Court of First Instance. The new EEA 
courts were to consist of a number of judges from the ECJ and the CFI sitting together, with judges 
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of unanimity in the Council, the consent of the European Parliament and 

ratification by each of the Member States before such an accession agreement can 

be concluded creates a whole new series of potential hurdles within the EU 

system. Accordingly, whether the powers granted under the European Treaties 

are ever acted upon and an accession agreement concluded, will require serious 

political will and impetus from all of the Member States and the other EU 

institutions. 

6117 Further, any such accession will also require amendment of the ECHR itself, 

which brings with it a requirement for the acquiescence and cooperation of all the 

other Member States of the Council of Europe, most notably Russia whose 

previous non -cooperation in the matter of allowing for the Protocol 14 ECHR 

rationalisation of procedures before the European Court of Human Rights has 

already been the cause of significant delays.292 Protocol 14 ECHR, which eventu- 

ally entered into force on 1 June 2010, also made provision for the possibility of 

EU accession to the Council of Europe by amending the ECHR to include a new 

Article 59(2), which states that 'the European Union may accede to this Conven- 

tion'. 

6.118 At the time of writing, negotiations were underway between these two European 
(EU and Council of Europe) institutions 293 with a view to seeing whether and 

how the EU -and EU law -could be integrated within the Strasbourg system for 

the protection of European human rights.294 In a Joint Statement from the 

appointed from the various EFTA Member States. The Court of Justice found that such a system of 

judicial supervision proposed under the draft EEA Treaty was not lawful on the grounds, inter alto, 

that the proposed system of EEA courts might undermine the autonomy of the EU legal order in 

pursuing its own particular objectives, going so far as to claim (at paras 70 -71): 'Article 238 of the EEC 

Treaty [now, after amendment, Art 218 '1'NLU] does not provide any basis for setting up a system of 

courts which conflicts with Article 164 of the EEC Treaty [now, after amendment, Art 19(1) TEU] and, 

more generally, with the very foundations of Community law. For the same reasons, an amendment of 

Article 238 in the way indicated by the Commission could not cure the incompatibility with 

Community law of the system of courts to be set up by the agreement.' (emphasis added). 
See, to similar effect, Opinion 1/09 Re draft agreement on the European and Community Patents Court, 9 

March, [2011] ECR I -nyr at para 89: '[T]he envisaged agreement, by conferring on an international 
court which is outside the institutional and judicial framework of the European Union an exclusive 

jurisdiction to hear a significant number of actions brought by individuals in the field of the 

Community patent and to interpret and apply European Union law in that field, would deprive courts 

of Member States of their powers in relation to the interpretation and application of European Union 

law and the Court of its powers to reply, by preliminary ruling, to questions referred by those courts 

and, consequently, would alter the essential character of the powers which the Treaties confer on the 

institutions of the European Union and on the Member States and which are indispensable to the 

preservation of the very nature of European Union law. Consequently, the CJEU (Full Court) gives the 

following Opinion: the envisaged agreement creating a unified patent litigation system (currently 

called 'European and Community Patents Court') is not compatible with the provisions of the EU 

Treaty and the FEU Treaty' 
292 See generally T Joris and J Vandenberghe, 'The Council of Europe and the European Union: 

natural partners or uneasy bedfellows ?' (2008 -2009) 15 Columbia Journal of European Law 1. 
293 See Council of the European Union, Doc 6855/10, 25-26 February 2010, 13; Council of the 

European Union, Doc 10630/10, 3-4 June 2010; European Commission, IP /10/906, 7 July 2010. 
294 See T Lock, 'EU accession to the ECHR: implications for judicial review in Strasbourg' (2010) 35 

EL Rev 777 at 778: 'The negotiations will result in an accession treaty, which will have to be ratified by 

all 47 members to the Convention as well as by the European Union according to the procedures set 

out in Article 218 TFEU. According to that provision, the Council will have to decide unanimously, 
having obtained the consent of the European Parliament. In addition, each Member State will have to 
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Presidents of the European Court of Human Rights (Judge Costa) and of the 
Court of Justice of the European Union (Judge Skouris) issued in late January 
2011, it was suggested by the judges that it would be expedient for the contracting 
parties to make provision in any agreement between the EU and the Council of 
Europe for a 'flexible procedure' to allow for the prior involvement of the Court 
of Justice in all cases where an application to the Strasbourg alleges that a 
provision of EU law is incompatible with the ECHR. The two presiding judges 
seem to envisage the possibility of some kind of 'preliminary reference' down 
from the Strasbourg Court to the CJEU, in applications from individuals com- 
plaining of an incompatibility between EU law and the ECHR, so as to allow the 
CJEU to exercise an 'internal review' on the issue before the European Court of 
Human Rights exercises its 'external review' under the Convention. 

ratify the Treaty in accordance with its national constitutional provisions, a process which may 
become further delayed if one or more Member States ask the ECJ for an opinion in accordance with 
Article 218(11) 111hU as to whether the Accession Treaty is compatible with the Treaties. Depending on 
the outcome of such an opinion renegotiations might become necessary.' 
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EUAgriculture and Fisheries Law 

INTRODUCTION 

7.01 The highest profile of the EU in popular consciousness is, perhaps, in the area of 

agriculture and fisheries. The Common Agricultural and Fisheries Policy is the 

EU's first area of true sovereignty. The EU has taken over a large part of the 

Member States' spending on agriculture and fisheries.' Further, the Court of 

Justice has held that legality of an EU provision in the sphere of agriculture can be 

challenged only if it can be shown that the measure is 'manifestly inappropriate' 
having regard to its objective.2 

7.02 Once the common policy has been decided, the Member States play only an 

ancillary role They implement the decisions reached at the discretion of the EU 

administration in compliance with the general principles of EU law, which 

include the principle of proportionality.3 Proportionality makes the lawfulness of 

Member State actions in this area subject to the condition that they are appropri- 
ate and necessary in order to attain the objectives legitimately pursued. When 

there is a choice between several appropriate measures, recourse must be had to 

the least onerous, and the disadvantages caused must not be disproportionate to 

the aims pursued .4 

I In Case C- 239/01 Germany v Commission [2003] ECR I- 10333, the Court of Justice held that all the 

EU support measures intended to stabilise the beef market in the wake of the BSE crisis must be 

financed exclusively by the EU and the Member States could not lawfully be required to contribute to 

these costs. It therefore annulled Commission Regulation (EC) No 690/2001 [2001] OJ L95/8 in so far 

as it required each Member State concerned to finance 30% of the price of the meat purchased under 

that Regulation. 
2 See Case C- 479/07 France y Council [2009] ECR I -24* (Summ pub) para 63; and Case T- 326/07 

Cheminova A/S y Commission [2009] ECR II -2685 at para 195: '[I]n agricultural matters, judicial review 

of compliance with the principle of proportionality is special in so far as the Court of Justice and the 

Court of First Instance recognise that the Community legislature has a discretionary power which 

corresponds to the political responsibilities given to it by Articles 34 EC to 37 EC in that field (Case 

C- 157/96 National Farmers' Union and Others [1998] ECR 1 -2211, paragraph 61). Consequently, the 

legality of such a measure can be affected only if the measure is manifestly inappropriate in ternis of 

the objective which the competent institution is seeking to pursue (Case C- 189/01 lippes and Others 

[2001] ECR I -5689, paragraph 82; Pfizer Animal Health v Council, cited in paragraph 94 above, 

paragraph 412; and Case T -70/99 Alpharma v Council [2002] ECR II-3495, paragraph 177).' 
3 See, among other authorities: Case C- 313/99 Mulligan and Others [2002] ECR I -5719, paras 35 

and 36; Joined Cases C- 231/00, C- 303/00 & C- 451/00 Cooperativa Lattepiú and Others [2004] ECR 

I -2869, para 57; and Case C- 496/04 Slob [2006] ECR I -8257, para 41. 
4 See Case C- 220/01 Lennox [2003] ECR I -7091, para 76; and Case C- 562/08 Müller Fleisch GinbH v 

Land Baden -Württemberg, 25 February, [2010] ECR I -nyr at para 43. 



Treaty Provisions 255 

This effective transfer of sovereignty from the Member State to the EU in the 7.03 
sphere of agriculture and fisheries means that national executive, administrative 
or indeed legislative action may be subject to judicial review on the grounds that 
such action goes beyond or unjustifiably varies that which is warranted by EU 
law.5 

In general the Common Agriculture and'Fisheries Policy is an area in which the 7.04 
Member State administrations have a very limited discretion under EU law. If the 
actions of the national authorities are shown to be in contravention of EU law, 
and if this has resulted in loss to individuals, then a Francovich damages claim 
may properly lie against the Member State.6 As the Court of Justice noted in a 
case where the United Kingdom refused to grant a licence for export of live 
animals from the UK to Spain on the grounds of (unsubstantiated) concerns over 
animal welfare: 

Where, at the time when it has committed the infringement [of EU law], the Member 
State in question was not called upon to make any legislative choices and had only 
considerably reduced, or even no, discretion, the mere infringement of EU law may be 
sufficient to establish the existence of a sufficiently serious breach [to support a 
Francovich damages claim]? 

TREATY PROVISIONS 

Article 4(2)(d) TFEU specifies that the EU shall share competence with the 7.05 
Member States in the area of 'agriculture and fisheries, excluding the conserva- 
tion of marine biological resources'. Article 13 TFEU is a new provision which, for 
the first time, sets out in the body of the Treaty8 an express concern for animal 
welfare,9 by requiring the EU and the Member States 'to pay full regard to the 
welfare requirements of animals' while still respecting Member States' customs 
and laws 'relating in particular to religious rites,10 cultural traditions and regional 
heritage'. 

5 See, eg, Secretary of State for the Environment, Food and Rural Affairs v Crop Protection Association 
UK Ltd [2002] European Law Reports 24 (EWCA) and [2000] European Law Reports 149 (QBD) on parallel 
imports and pesticides; R v Ministry of Agriculture, Fisheries and Food, ex p Lower Burytown Farms Ltd 
[1999] European Law Reports 129 (QBD) on interest due on set -aside payments; and R v Ministry of 
Agriculture, Fisheries and Food, ex p St Clere's Hall Farm [1995] 3 CMLR 125 on milk quotas. 

6 See Boyd Line Management v Ministry of Agriculture Fisheries and Food [1999] European Law Reports 
44 (EWCA) for an unsuccessful attempt to claim Francovich damages in respect of the allegedly poor 
enforcement of national fishing quotas by the Ministry of Agriculture Fisheries and Food (MAFF). 

Case C -5/94 R v Ministry of Agriculture Fisheries and Food, ex p Hedley Lomas (Ireland) Ltd [1996] 
ECR I -2553 at para 28. 

e The terms of Art 13 TFEU were previously set out in the Protocol on the protection and welfare 
of animals, annexed to the Treaty establishing the European Community [1997] OJ C340/110. 

9 The Court of Justice has held on a number of occasions that the interests of the EU include the 
health and protection of animals: see Joined Cases C -37/06 & C -58/06 Viamex Agrar Handel and ZVK 
[2008] ECR I -69 at paras 22 and 23; and Case C- 219/07 Nationale Raad van Dierenkwekers en Liefhebbers 
VZIN 

See 
Jew sh[Littu Liturgical AssociationpCha are Shalom Ve Tsedek v France (2000) 9 Butterworth's Human 

Rights Cases 27, the ECtHR finding that the refusal to grant a licence for the ritual slaughter of animals 
in accordance with ultra- Orthodox Jewish religious observance did not contravene the rights pro- 
tected under Art 9 ECHR and Art 14 ECHR. Compare and contrast with the decision of the US 



256 EU Agriculture and Fisheries Law 

7.06 Article 37(1) TFEU obliges Member States `to adjust' any (de iure, de facto or 

delegated) State monopolies of a commercial character, 

so as to ensure that no discrimination regarding the conditions under which goods are 

procured and marketed exists between nationals of Member States. 

Article 37(3) TFEU does allows for the effective maintenance of those State 

monopoly rules 

which are designed to make it easier to dispose of agricultural products or obtain for 

them the best return ... to ensure equivalent safeguards for the employment and 

standard of living of the producers concerned. 

7.07 The Common Agricultural and Fisheries Policy proper is contained in Title III, 

consisting of Articles 38 to 44 TFEU. Article 38(4) TFEU provides that a common 
policy on 'agricultural products' (which includes fisheries and stock -farming, as 

well as products of the soil) must accompany 'the operation and development of 

the internal market for agricultural products'. Article 39(1) TFEU sets out the 

objectives of the Common Agricultural and Fisheries Policy as: increasing agricul- 

tural productivity; increasing the individual earnings of agricultural and fisheries 
workers; stabilising markets; assuring the availability of supplies; and, lastly, 

ensuring that supplies reach consumers at reasonable prices. 

7.08 The means to attain these various and perhaps competing objectives are specified 
in Article 40(1) TFEU as: adopting common rules on competition; the compulsory 
coordination (and, under Article 43(1) and (4) TFEU the eventual phasing out) of 

the various national market organisations; and the creation of a European market 
organisation. Article 40(2) allows that the common organisation thereby estab- 

lished might: regulate prices; provide aids for the production and marketing of 

the various products; make provision for storage and carry -over arrangements (ie 

the creation of butter mountains, wine lakes, and rape -seed and olive oil slicks); 

and set up 'common machinery for stabilising imports or exports' -albeit that in 

its operations it 'shall exclude any discrimination between producers or consum- 
ers', at least within the EU. 

7.09 Article 42 TFEU clearly envisages that EU competition policy will be adapted to 

recognise and accommodate the specific characteristics and requirements of the 

agricultural sector. Thus the Common Agricultural and Fisheries Policy allows for 

the participation of 'producers' organisations' to control supplies and intervene in 

the marketplace in a manner which in the non -agricultural sphere would be 

regarded as anti- competitive. Article 43(3) TFEU gives the EU legislator authority 
to adopt measures on fixing prices, levies, aid and quantitative limitations, and 

on the fixing and allocation of fishing opportunities. 

Supreme Court in Church of the Lukumi Babulu Aye Inc o City of Hialeah 508 US 520 (1993), invalidating 
a city ordinance prohibiting the ritual sacrifice of animals in religious ceremonies on the basis that 'the 

protections of the [US Constitution's First Amendment] Free Exercise Clause pertain if the law at issue 

discriminates against some or all religious beliefs or regulates or prohibits conduct because it is 

undertaken for religious reasons'. 
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FUNDAMENTAL RIGHTS AND GENERAL PRINCIPLES OF EU LAW 

No doubt because it was an area which the EU first almost wholly occupied the 7.10 
field over and against the Member States -and because the EU's interventions in 
the agricultural marketplace involved from the outset the payment of significant 
sums of money -it was in litigation concerned with aspects of the Common 
Agricultural Policy (CAP) that the Court of Justice first started using the language 
of fundamental rights and of unwritten general principles of EU law which 
guided the discretion of the decision -maker in this area.11 

Equal Treatment 

Thus, it was in the context of EU agricultural law that the Court of Justice 7.11 
articulated the general principle that Member States must adhere to the funda- 
mental principle of equality when implementing EU law within their .terri- 
tory.12 This requires that similar situations should not be treated differently unless 
such differentiation is objectively justified.13 Thus the simple fact that a measure 
adopted within the framework of the common organisation of the market may 
affect producers in different ways, depending upon the particular nature of their 
production, does not constitute discrimination if that measure is determined on 
the basis of objective criteria which are adapted to meet the needs of the general 
common organisation of the market.14 Member States must comply with this 
principle where EU rules leave them to choose between various methods of 
implementation.15 Thus Member States and their courts may not choose an option 

11 See, eg, Case 29/69 Stauder [1969] ECR 419; and Case 11/70 Internationale Handelsgesellschaft 
[1970] ECR 1125. 

12 See Cases 201 and 202/85 Klensch and Others [1986] ECR 3477 at paras 8 -11: '... Under Article 
40(3) of the EEC. Treaty the common organisation of the agricultural markets to be established in the 
context of the Common Agricultural Policy must "exclude any discrimination between producers or 
consumers within the Community ". That provision covers all measures relating to the common 
organisation of agricultural markets, irrespective of the authority which lays them down. Conse- 
quently, it is also binding on the Member States when they are implementing the said common 
organisation of the markets. ... That finding is borne out by a consistent line of cases ... in which the 
Court held that the prohibition of discrimination laid down in Article 40(3) of the EEC Treaty is merely 
a specific enunciation of the general principle of equality which is one of the fundamental principles 
of Community law. That principle requires that similar situations shall not be treated differently 
unless differentiation is objectively justified. ... Consequently, where Community rules leave Member 
States to choose between various methods of implementation, the Member States must comply with 
the principle stated in Article 40(3). That principle applies, for instance, where several options are 
open to the Member States as in this case, where they may choose as the reference year 1981, or, 
subject to certain conditions, either 1982 or 1983.... It follows that in such circumstances a Member 
State may not choose an option whose implementation in its territory would be liable to create, directly or 
indirectly, discrimination between the producers concerned, within the meaning of Article 40(3) of the treaty, 
having regard to the specific conditions on its market and, in particular, to the structure of the agricultural 
activities carried out in its territory.' (emphasis added) 

13 Case C- 273/04 Poland y Council [2007] ECR I -8925, para 86. 
14 Case C -34/08 Azienda Agricola Disarò Antonio and Others [2009] ECR I -4023. 
13 See Case C- 313/99 Mulligan and others v Minister for Agriculture. and Food, Ireland [2002] ECR 

I -5719 at paras 35-36: '[I]t is settled case -law that where Community rules leave Member States to 
choose between various methods of implementation, the Member States must exercise their discretion 
in compliance with the general principles of Community law ... Consequently, a claw -back measure 
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the implementation of which would be liable to create, directly or indirectly, 
discrimination within the territory of the Member State as between individuals, in 

relation to their right to access the national courts to have their grievances in 

relation to EU law rights heard and determined. 

7.12 The United Kingdom is the relevant Member State for the purposes of EU law, 

and none of England, Wales, Scotland or Northern Ireland is a separate Member 
State.16 The decision of the Grand Chamber in R (on the application of Horvath) v 

Secretary of State for Environment, Food and Rural Affairs,17 which held that 
regulations imposing requirements concerning visible public rights of way across 

agricultural land in England under penalty of possible reduction in payments 
under the Single Payment Scheme when similar requirements were not imposed 
in Wales and Scotland were compatible with the requirements of EU law, is 

consistent with this approach. The Grand Chamber confirmed in this decision 
that simple divergences between the measures provided for by the various 
administrations within the one Member State would not, alone, constitute dis- 

crimination, so long as the various measures were compatible with the minimum 
standard obligations on the Member State in question which stemmed from EU 

law. 

7.13 This line of jurisprudence of the Court of Justice is now captured in the provisions 
of Article 20 CFR, which states simply that 'everyone is equal before the law'. This 

is said, in the Presidium explanation on the Charter,18 to correspond 'to a general 
principle of law which is included in all European constitutions' and which has 

also been recognised by the CJEU as a basic principle of EU law.19 

Right to an Effective Remedy 

7.14 Article 47(1) CFR parallels but goes further than Article 13 ECHR in not only 

guaranteeing the right to an effective remedy, but also ensuring that such a 

remedy is available from a court or tribunal, whether a court of the EU itself or a 

such as that at issue in the main proceedings must be established and applied in compliance with the 

principles of legal certainty and protection of legitimate expectations ... Moreover, it must be 

proportionate to the aim pursued ... and applied without discrimination (see, to that effect, in 

particular Klensch and Others, paragraph 8). Similarly, such a measure must respect fundamental 
rights ...' 

16 See Case 8/88 Commission v Germany [1990] ECR I -2321 at para 13: 'In that connection, it should 

be observed that it is for all the authorities of the Member States, whether it be the central authorities 
of the State or the authorities of a federated State, or other territorial authorities, to ensure observance 
of the rules of Community law within the sphere of their competence. However, it is not for the 

Commission to rule on the division of competences by the institutional rules proper to each Member 

State, or on the obligations which may be imposed on federal or Länder authorities. It may only verify 

whether the supervisory and inspection procedures established according to the arrangements within 

the national legal system are in their entirety sufficiently effective to enable the Community 
requirements to be correctly applied.' 

17 Case C- 428/07 R (on the application of Horvath) v Secretary of State for Environment, Food and Rural 

Affairs [2009] ECR I -6355. 
18 See the Art 52(7) CFR Explanations relating to the Charter of Fundamental Rights [2007] Of C303/02 

re Art 20 CFR. 
19 See Case 283 /83 Racke [1984] ECR 3791; Case C -15/95 EARL [1997] ECR I -1961; and Case 

C- 292 /97 Karlsson [2000] ECR 2737. 
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national court, when a Member State is acting in an area covered by EU law. 
Again in a CAP case, the Court of Justice extended this principle to require the 
national courts of the Member States, if necessary, to modify their own rules of 
procedure in order to ensure an effective remedy for a right guaranteed under EU 
law, stating in Borelli v Commission20: 

8. The applicant considers that if the unlawfulness of the opinion of the Regional 
Council of Liguria were to have no effect on the validity of the contested decision it 
would be deprived of any judicial redress, since the opinion is a preparatory 
measure against which no action will lie under Italian law. 

9. It should be pointed out that in an action brought under Article 173 of the Treaty 
[now Article 263 TFEU] the Court has no jurisdiction to rule on the lawfulness of a 
measure adopted by a national authority... . 

13. Accordingly, it is for the national courts, where appropriate after obtaining a 
preliminary ruling from the Court, to rule on the lawfulness of the national 
measure at issue on the same terms on which they review any definitive measure 
adopted by the same national authority which is capable of adversely affecting 
third parties and, consequently, to regard an action brought for that purpose as 
admissible even if the domestic rules of procedure do not provide for this in such a case.21 

Freedom to Choose an Occupation and Right to Engage in Work 

It was also agricultural case law- Hauer22 and Keller23 -that was behind the first 7.15 
articulation by the Court of Justice of the fundamental right in EU law to 'engage 
in work and to pursue a freely chosen or accepted occupation' which is now set 
out Article 15(1) CFR. 

Freedom to Conduct a Business 

The text of Article 16 CFR, which is to the effect that 'the freedom to conduct a 7.16 
business in accordance with Union law and national laws and practices is 

20 Case C -97/91 Borelli v Commission [1992] ECR I -6313 at paras 8-9 and 13. 
21 Emphasis added. Contrast this readiness to require Member State courts to innovate upon their 

own procedures to provide an effective remedy with the unwillingness of the CJEU to do the same, as 
seen m Joined Cases T- 377/00, T- 379/00, T- 380 /00, T- 260/01 & T- 272/01 Philip Morris International, Inc 
and Others v Commission of the European Communities, [2003] ECR II-1, paras 123 -24: '... [I]ndividuals 
are not denied access to justice because conduct lacking the features of a decision cannot be challenged 
by way of an action for annulment, since an action for non -contractual liability under Article 235 EC 
[now Art 268 TFEU] and the second paragraph of Article 288 EC [now Art 340 TFEU] is available if the 
conduct is of such a nature as to entail liability for the Community.... Although it may seem desirable 
that individuals should have, in addition to the possibility of an action for damages, a remedy under 
which actions of the Community institutions liable to prejudice their interests but which do not 
amount to decisions may be prevented or brought to an end, it is clear that a remedy of that nature, 
Which would necessarily involve the Community judicature issuing directions to the institutions, is 
not provided for by the Treaty. It is not for the Community judicature to usurp the function of the founding 
authority of the Community in order to change the system of legal remedies and procedures established by the 
Treaty (Joined Cases T- 172/98 and T- 175/98 to T- 177/98 Salamander and Others y Parliament and Council 
[2000] ECR II-2487, paragraph 75).' (emphasis added) 

22 Case 44/79 Hauer [1979] ECR 3727. 
23. Case 234/85 Keller [1986] ECR 2897, para 8. 
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recognised', also has its basis in the agricultural litigation before the Court of 

Justice 24 as does the formal recognition of the principle of freedom of contracta 

Right to Property 

7.17 Article 17(1) CFR is in the following terms: 

Everyone has the right to own, use, dispose of and bequeath his or her lawfully acquired 

possessions. No one may be deprived of his or her possessions, except in the public 

interest and in the cases and under the conditions provided for by law, subject to fair 

compensation being paid in good time for their loss. The use of property may be 

regulated by law in so far as is necessary for the general interest. 

CJELI case law 

7.18 This, again, is a fundamental right in EU which the Court of Justice first spoke of 

in the context of the litigation involving EU intervention in the agricultural 
market. In Wachauf y Federal Republic of Germany,26 the Court of Justice held that 

when Member State authorities adopted or implemented EU legislation, they 

were required to ensure that the fundamental rights of individuals were 

respected. European Union milk quotas attached to particular land were held by 

the Court to constitute an asset with real economic value, and hence a species of 

property. Consequently, their permanent suppression by the German authorities 
without compensation was said by the Court of Justice in Wachauf to constitute an 

intolerable interference in the right of property.27 

7.19 Relying on this line of case law, in Booker Aquaculture Limited y Secretary of State for 

Scotland28 it was held by Lord Cameron of Lochbroom at first instance that the 

failure by the Scottish national authorities to provide for compensation to a fish 

farm whose fish were compulsorily slaughtered as part of EU -based measures to 

control the outbreak of disease, constituted an unlawful interference with the 

property rights of the fish farmers which were protected under and in terms of 

EU law. Accordingly, declarator was pronounced by the Lord Ordinary against 

the Secretary of State, to the effect that notwithstanding the terms of the Diseases 

of Fish (Control Regulations) 1994,29 he was bound to make provision for due 

compensation to the owner of fish slaughtered under and in terms of the 

24 Case 230-78 SpA Eridiana and others [1979] ECR 2749, paras 20 and 31. 
25 See Case 151/78 Sukkerfabriken Nykobing [1979] ECR 1 at para 20; and Case C- 240/97 Spain v 

Commission [1999] ECR I -6571, paras 99 -100. 
26 Case 5/88 Wachauf v Federal Republic of Germany [1989] ECR 2609. 
27 Compare, however, with Case C -2/92 R v Ministry of Agriculture, Fisheries & Food, ex p Rostock 

[1994] ECR I -955, in particular the Opinion of AG Gulmann, where he stated at para 36: '[N]o duty can 

be inferred either from the relevant EU regulations or from the fundamental rights applying in the EU 

legal order for Member States to protect the economic interests of tenants when their tenancies come 

to an end as regards the milk quotas allocated to them. Such protection must be obtained within the 

individual Member States' legal systems in accordance with the constitutional rules applying in those 

States.' 
28 Booker Aquaculture Limited v Secretary of State for Scotland [1999] 1 CMLR 35 (OH). 
29 SI 1994/1447. 
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Regulations. On appeal against this decision by the Scottish Fisheries Minister, 
the Inner House30 considered that there were conflicting lines within the jurispru- 
dence of the Court of Justice,.31 It might be argued that the decision of national 
authorities to order expropriation or otherwise to control property use, even 
within an area (such as the control and prevention of disease in fish farms) under 
general EU law regulation, might still be seen as an exercise of purely national 
(rather than delegated EU) competence. If this were the case broader arguments 
based on general principles derived from Article 1 of Protocol 1 ECHR -or EU 
law- derived general principles such as `no expropriation without 
compensation' -would not necessarily apply. In a less than illuminating decision 
in response to this reference, the Court of Justice simply denied that expropriation 
without compensation such as was envisaged by the EU regulation in question 
was not disproportionate, wholly failing to explain why such a measure could 
nevertheless be said to respect the property rights of the expropriated party.32 
While the Court of Justice can happily 'talk the talk' of fundamental rights, it will 
rarely 'walk the walk' to the extent of ever finding that fundamental rights 
considerations might be such as to require the invalidation of an EU law 
measure.33 This unease perhaps is also seen in the judgment of the then Laws J in 
First City Trading: 

[T]he duty to obey the Treaty [is] a duty plainly imposed upon the Member State in the 
first situation where its measure is within the Treaty's scope. Like any statute law 
containing orders or prohibitions, the Treaty is dirigiste: it is law in the shape of 
command. of this kind may intrude into areas previously altogether free of any 
legal controls, because of the sovereign force of the legislation. It may open a new 
jurisdiction. But it is to be sharply distinguished from law which is made by a court of 
limited jurisdiction, such as the Court of Justice. The legitimacy of that law depends 
upon its being elaborated by the court within the confines of the power with which it is 
already endowed. Its writ cannot run where it could not run before. The position is, or 
may be, different in the case of a court whose powers are inherent and original, not 
conferred by any legislation. But the Court of Justice has no inherent jurisdiction. Its 
authority is derived solely from the Treaties. Although (by virtue ultimately of the 
European Communities Act 1972) its decisions are as a matter of English law supreme, 
its supremacy runs only within its appointed limits .34 

3° Booker Aquaculture Limited v Secretary of State for Scotland, 2000 SC 9 (IH). 
31 Compare the Opinion of AG Gulmann with the decision of the Court in Case C -2/92 R v 

Ministry of Agriculture Fisheries & Food, ex p Bostock, above n 27, and the decision of the Court (in a 
chamber presided over by the now Judge Gulmann) in Case C- 315/93 Flip CV and O Verdegem NV v 
Belgian State[1995] ECR I -3953. 

32 Joined Cases C -20/00 & C -64/00 Booker Aquaculture and Hydro Seafoods v Scottish Ministers [2003] 
ECR I -7411. 

33 See Stephen Weatherhill 'The Limits of Legislative Harmonization Ten Years after Tobacco 
Advertising: How the Court's Case Law has become a "Drafting Guide "' (2011) 12 German Law Journal 
827 at 844: 

[An EU] measure of harmonization has never been found to violate the principle of proportionality 
or the principle of subsidiarity. The Court [of Justice]'s interpretation of these principles governing the 
Permitted exercise of Treaty- conferred legislative competence is immensely respectful of legislative 
discretion. 

3a 
R v Minister of Agriculture, Fisheries and Food, ex p First City Trading [1997] CMLR 250 (QBD) at 

para 40. See too Case C- 263/97 R v Intervention Board for Agricultural Produce, ex p First City Trading Ltd 
[1998] ECR I -5537. 
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7.20 It is of interest in this regard to note that the Court of Justice rarely refers to a 

fundamental right to property per se but normally conjoins it with the right of an 

individual to pursue the trade or profession of his or her choice,35 or of a 

company to engage in the business of its choice.36 This clearly anchors the claim 

to respect for property, like the other fundamental rights, to the more general 

claim for respect of the integrity of the individual person. It may, then, be a 

conceptual error to consider the right protected under Article 17(1) CFR as 

embodying an enforceable right to respect for property qua property, rather than 

as simply another aspect of the right of the individual natural or legal person to 

have his, her or its individuality and integrity respected. The right to property 
guaranteed under the EU Charter of Fundamental Rights might best be under- 
stood along the lines of Thomas Jefferson's original draft of the US Declaration of 

Independence, which proclaimed that foremost among the individual's self - 

evident inalienable rights were 'life, liberty and the pursuit of property'. 

7.21 Picking up another slogan of the American Revolutionary Wars -'no taxation 
without representation' -it should be noted that any sums required of agricul- 

tural producers to be paid over to the central authorities under and in respect of 

the CAP by way of levies are not taxes, in the sense of compulsory unilateral 
impositions or demands on individuals which restrict the liberty of the subject. 

Instead these levies are part of a grand trans- national scheme of subsidies and 

administration, the main aim of which has been the implementation of the policy 

on prices and markets, and which seeks to ensure that market prices for 

agricultural produce in the EU do not fall below certain minimum levels. These 

levels have, in general, been greater than world market prices for the products, 
and the result of this market intervention has been to subsidise over- production 
within the EU, at vast cost to the general EU taxpayer and to the great profit of 

agricultural producers within the EU. Accordingly, unlike the position in relation 

to national taxes, there is no presumption as regards payments within the CAP 

that the demands or levies upon individual should be narrowly or strictly 

construed 37 If a producer is willing to enter into the system of subsidies and 

market intervention then he must equally be ready to modify his production or 

35 See, eg, Case 44/79 Hauer v Land Rheinland -Pfalz [1979] ECR 7927 at para 32. 
36 Case 4/73 Nold KG v Commission [1974] ECR 491 at para 14. 
37 See also Coopérative des Agriculteurs de la Mayenne and Coopérative Laitière Maine -Anjou v France 

[2006] ECHR 16931/04 (Second Section, 10 October 2006): 'While the Court has recognised that levies 

of this kind can amount to interference with the right of producers or purchasers to the peaceful 

enjoyment of their possessions (see Procola v Luxembourg, no 14570/89, Commission decision of 1 July 

1993), it considers that in the instant case the interference was unquestionably justified under Article 1 

of Protocol No. 1 to the Convention. ... [T]he Convention institutions have already had occasion to 

stress the public interest of curbing milk production, describing the policy to that effect as "in the 

public interest, given that it is aimed at stabilising the market" (see Procola, cited above). The Court 

adds that compliance with this policy by the authorities in the Member States of the European Union 

is a legitimate contribution to effective international cooperation and to securing the proper function- 

ing of international organisations. ... Lastly and above all the Court notes, as emphasised by the 

Commission in the Procola decision, that stabilisation of the milk market is of direct benefit to the 

applicants and that the system chosen by France enables the cost of the levy in question to be passed 

on to the producers who have exceeded the quotas.' 
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pay levies as required by that same system 38 The levy is simply a corollary of the 
subsidy: both are attempts to manipulate and control agricultural production. 
One cannot, in principle, accept one and refuse the other. Under the EU rules 
relating to the EU aid given to agricultural producers under and in terms of the 
structural reforms sought under the CAP (for example, arable land set -aside), the 
Court has held that the Member States' - authority is confined to questions of a 
technical nature. The Member States therefore have no authority unilaterally to 
restrict the class of beneficiaries to such aid 39 

European Court of Human Rights case law 

In Procola y Luxembourg,4° a dairy association was fined for producing milk in 7.22 
excess of its quota following the introduction of EU rules under the Common 
Agricultural Policy affecting milk production. The applicants sought judicial 
review by the judicial committee of the Luxembourg Conseil d'Etat of national 
regulations which had been introduced in implementation of the EU rules, on the 
basis of their retrospective application. The European Court of Human Rights 
held that the judicial review application was a dispute concerning the determina- 
tion of a right which was a civil pecuniary right, and that the provisions of Article 
6(1) ECHR and Article 1 of Protocol 1 were accordingly applicable to the dispute. 

In Posti and Rahko v Finland,41 the European Court of Human Rights considered a 7.23 
complaint to the effect that a fishing restriction imposed and maintained by 
governmental decree against fishermen operating in the coastal region of the Gulf 
of Bothnia had violated the applicants' right to peaceful enjoyment of their 
possessions (protected under Article 1 of Protocol 1 ECHR), which comprised a 
right granted under a lease from the Government to fish certain coastal waters of 
the Gulf of Bothnia. The applicants further alleged that they had been discrimi- 
nated against in comparison to fishermen operating in the open sea of the Gulf, 
contrary to Article 14 ECHR. In 1994 the Finnish Ministry of Agriculture prohib- 
ited salmon fishing with certain gear during certain periods of time in the main 
basin of the Baltic Sea, in the Gulf of Bothnia and in the Simojoki River. The 
restrictions concerned the fishing of salmon between certain latitudes in the open 
sea and in coastal waters, as well as in certain rivers and their estuaries, and 
extended to the fishing waters which the applicants were leasing from the State. 
The Strasbourg Court found that the applicants' right to engage in certain fishing 
on State -owned waters on the basis of their lease constituted a 'possession' of 
theirs for the purposes of Article 1 of Protocol 1 ECHR, and that the limitation of 
that right through the Government decree amounted to a control of the use of 
those possessions, within the meaning of the second paragraph of Article 1 of 
Protocol l ECHR. The Court went on to hold, however, that this interference with 

See Case C- 321/91 R y Intervention Board for Agricultural Produce, ex p Tara Meat Packers Ltd 
11993] ECR I -2811. 

39 Case C- 190/91 Antonio Lante v Regione Veneto [1993] ECR I -67. 
no Procola v Luxembourg (1996) 22 EHRR 193. 
" Posti and Rahko y Finland (2003) 37 EHRR 6. 
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the applicants' property rights was justified, being lawful and pursuing, by 

means proportionate to that aim, the legitimate general interest in protecting the 

fish stocks. In relation to the Article 14 ECHR discrimination claim, the Court 

rejected the applicants' claim that the overall fishing policy unlawfully discrimi- 

nated against coastal fishermen for the benefit of fishing fleets in the open sea, 

notwithstanding the severe curtailment of the coastal fishing of salmon and 

whitefish in contrast to open sea fishing which had seen a dramatic increase in 

the catches during 1987 -93. 

7.24 These Strasbourg cases are of interest in that they show that the right to farm and 

to fish may be seen to engage Convention rights and principles, and that 

restrictions on these rights - whether imposed under the EU's CAP or under its 

Common Fisheries Policy -will need to pass the Strasbourg test of fair trial 

rights, as well as the tests of proportionality and equal treatment, in order to 

survive Convention rights scrutiny.42 

COMMON AGRICULTURAL POLICY 

7.25 The EU's CAP has been said to be based on three principles: 

a) the establishment of a single market for the free movement of agricultural 
goods within the EU; 

b) a preference for EU produce, whereby priority is given to the sale of EU 

produce by regulating the flow of imports into and financially supporting 
exports from the EU, and by subsidising EU agricultural production to make 

it competitive with goods imported into the EU; 
c) financial solidarity, whereby all the Member States contribute to a central 

fund, the European Agricultural Guidance and Guarantee Fund, from which 

expenditure in pursuit of the aims of this CAP is made, irrespective of the 

product or the Member State in which it is produced. 

7.26 The main activity under the CAP to date has been the implementation of the 

policy on prices and markets, which seeks to ensure that market prices for 

agricultural produce in the EU do not fall below certain minimum levels. These 

levels are in general greater than world market prices for the products. Under this 

price support policy, when supplies were abundant, specialist EU intervention 
agencies concerned with products ranging from butter and skimmed milk pow- 

der to pork, beef and table wine, bought in 'surplus' production with a view to 

returning it to the EU marketplace in leaner times or otherwise disposing of it, for 

example by exports to non -EU countries. With other products, for example 

sunflower -, cotton- and rape -seed, subsidies were paid to the processing indus- 

tries to use EU produce. With yet other products, such as flax, hemp and 

silkworms, flat rate grants on the quantity produced were paid directly to the 

primary producers. 

42 See similarly Gudjonsson y Iceland (2009) 48 EHRR SE7; and Alatulkkila v Finland (2006) 43 EHER 

34. 
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The consequences of these market intervention mechanisms become notorious. 7.27 
Farmers were given an incentive to engage in greater and more intensive 
production, regardless of the requirements of the marketplace. Between 1973 and 
1988, the volume of agricultural production in the EU increased by 2 per cent 
annually, while internal demand increased by only 0.5 per cent per year. As a 
result, in the 1980s, production of certain products in the EU exceeded consump- 
tion by the following percentages: wheat by 30 per cent; butter by 34 per cent; 
skimmed milk powder by 28 per cent; and beef by 10 per cent. Some producers 
regarded the EU intervention agencies as their only customers, and rather than 
seek new markets, they produced agricultural produce simply with a view to 
selling it to the intervention agencies at artificially high, guaranteed prices. 
Agricultural over -production was, consequently, stockpiled indefinitely in ware- 
houses in the form of 'butter mountains' and 'wine lakes'. Spending on this kind 
of market intervention from the European Agricultural Guarantee and Guidance 
Fund increased six -fold between 1975 and 1988. Over two- thirds of the total EU 
budget was spent on agricultural market support. At ECU 27.5 billion, by ,1988 
the budget of the Agricultural Guidance and Guarantee Fund was greater than 
the total national budgets of Ireland or Greece. More than half of this budget was 
spent on the storage or disposal of surpluses by subsidising exports. The CAP 
became an international -as well as domestic -scandal 43 

The Commission proposed certain reforms of the CAP in early 1991, whereby the 7.28 
price support mechanisms would be used only to maintain prices at current 
world market levels and the resulting loss of income to smaller farmers would be 
compensated for by direct payments from the EU. A new Integrated Administra- 
tion and Control System (LACS) was introduced. Larger, more efficient farmers 
would be expected to rely to a far greater extent on the open market. An 
improved early retirement scheme for farmers aged over 55, payments in respect 
of land set -aside from food production, and financial support for less intensive 
farming methods were also introduced. These reforms were adopted in part by 
the Council in 1992. The basic principles of the unity of the market, EU preference 
and financial solidarity were not, however, changed in these reforms. The 
Commission's 1997 Report, Agenda 2000: for a stronger and wider Union, while 
proposing further limited reform of the CAP and the introduction of an EU policy 
in favour of rural development and the funding of agri- environmental schemes, 
envisaged that the annual budget of the CAP in 2006 would reach some ECU 50 
billion at 1997 prices. As part of the Agenda 2000 reforms, the Commission 
reiterated that price support measures for agricultural products would be 
replaced with direct aid payments to agricultural producers,44 with the 'radical 
reform' of the CAP income support scheme in 2003 establishing the Single 
Payment Scheme as its first pillar, 'where direct income support for farmers is 
largely decoupled from production'45 -which meant that farmers were to be 

43 See generally European Commission, The Common Agricultural Policy (1997) and European 
Commission, Our Farming Future (1992). 

44 
See COM(1999) 156; COM(2001) 48. 

45 In Case C- 470/08 Kornelis van Dijk v Gemeente Kampen, 21 January, [2010] ECR I -nyr, the Court of 
Justice noted that the Single Payment Scheme constituted an income support for farmers, the objective 
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given the choice of what to produce, instead of such choice being guided by 
product -related support-and strengthening Rural Development Policy as its 

second pillar. 

7.29 A Communication from the Commission to the Council in 2005 on Simplification 

and Better Regulation for the Common Agricultural Policy46 promised new technical 
and policy simplification, one example being given of 'combining a large number 
of direct income support payments into a comprehensive decoupled single 

payment scheme'. This report noted that the system of cross -compliance, which 
reduces payments to farmers who do not respect EU standards associated with 
agricultural activity, is and will remain an essential element of the CAP, conclud- 
ing: 

All actors should be aware that it is crucial to strike a balance between defending 
specific interests and avoiding excessive complexity, in particular where difficult politi- 

cal compromises need to be negotiated. The Commission will continue to play an active 

part in this process, but cannot achieve the objectives of simplification alone. It invites 

Member States and the other EU Institutions to accept responsibility for reducing 
burdens for farmers and avoiding their creation. 

By 2009 the Commission was congratulating itself on its reforms in its Communi- 
cation, A simplified CAP for Europe -a success for a1147 One of the reforms which it 
particularly highlighted was that the Commission because farmers saw 'cross - 

compliance' inspections as an irritant -now gave advance notice to any farmer of 

any intended on -the -spot visits from inspectors seeking to check that CAP rules 

were being properly complied with such as to entitle the farmer to all of the 

particular subsidies (or direct payments) that he claimed. The 2009 Communica- 
tion states: 'Providing advance notice for on -the -spot checks may lead to a 

reduction in administrative burden to farms of up to EUR 5.7 million.' It 

concludes with a claim that its reforms can realistically expect their achievement 
of an objective of a 25 per cent reduction of the administrative burden associated 
with the CAP, and notes 'available estimates suggest that the burden in the area of 

direct payments will be reduced by at least EUR 1 400 million'. It should be 

remembered that this refers to administrative costs of running the scheme, not to 

of which was to ensure a fair standard of living for the agricultural community. It therefore constituted 
an asset accruing to the individual (tenant) farmer rather than-as with milk quotas -a benefit which 

attached to the (leased) farmland over which the ultimate landlord might have any claim on the 

expiry of the lease. The Court noted, at paras 41-43: 'In accordance with the principles common to the 

laws of the Member States, the right to restitution from the person enriched is conditional upon there 

being no valid legal basis for the enrichment at issue (Case C -47/07 P Masdar (UK) v Commission [20081 

ECR I -9761, paras 44 to 46 and 49). ... It cannot be considered that the payment entitlements which a 

farmer enjoys are devoid of any legal basis in so far as they were attributed to him in accordance with 

the provisions of Regulation No 1782/2003.... It is apparent from all of the above considerations that 

Community law does not require a lessee, on the expiry of the lease, to deliver to the lessor the leased 

land, including the payment entitlements accumulated thereon or relating thereto, or to pay him 

compensation.' 
46 Communication from the Commission on Simplification and Better Regulation for the Common 

Agricultural Policy, COM(2005) 509 final (Brussels, 19.10.2005). 
47 Communication from the Commission onto the European Parliament and Council, A simplified 

CAP for Europe -a success for all, COM(2009) 128 final (Brussels, 18.3.2009). 
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the actual amount of monies paid into and out of the CAP. It is not clear that the 
CAP is now any less of a cause for scandal than ever it was. 

EU SECONDARY LEGISLATION AND THE COMMON AGRICULTURAL POLICY 

Agriculture remains the EU's only truly integrated sector of economic produc- 7.30 
lion. Such integration has been achieved by a mass of EU regulations issued by 
the EU institutions under Article 43(2) TFEU, which are directly applicable within 
the Member States. The institutions and methods of the CAP as originally 
conceived and practised were thought no longer to serve as examples of how to 
integrate EU industry in a Single Market Europe. The belated discovery by the EU 
of the principle of subsidiarity48 meant that the favoured methods of integration 
have become the mutual recognition of national standards and the adoption of 
directives -which leave precise methods of implementation to Member States - 
rather than EU regulations -which leave no discretion or room for manoeuvre to 
the Member States. The centralist, interventionist, hyper -regulatory, command - 
economy, market -bucking bias of the original CAP has come to be seen as 
old- fashioned 'old Europe'. 

This notwithstanding, the achievement of a single internal market in agricultural 7.31 
goods was said, by the Commission, to require 

common prices, common rules on competition, stable exchange rate in the agricultural 
sector and the approximation of administrative, public -health and veterinary rules and 
regulations ...49 

with uniform rules applied at the EU's external frontiers. These goals require 
central management. 

But as a result of the Commission's regulatory house -keeping, there are currently 7.32 
just four main EU regulations which cover the operation of the CAP: 

- Council Regulation (EC) No 1290/20055° on the financing of the common 
agricultural policy; - Council Regulation (EC) No 1698/200551 on support for rural development 
by the European Agricultural Fund for Rural Development ('EAFRD'); - Council Regulation (EC) No 1234/200752 establishing a common organisation 
of agricultural markets and on specific provisions for certain agricultural 
products ('the Single CMO Regulation'); and 

45 See Art 5(1) and (3) TEU: ' ... The use of Union competences is governed by the principles of 
subsidiarity and proportionality. ... Under the principle of subsidiarity, in areas which do not fall 
Within its exclusive competence, the Union shall act only if and in so far as the objectives of the 
proposed action cannot be sufficiently achieved by the Member States, either at central level or at 
regional and local level, but can rather, by reason of the scale or effects of the proposed action, be 
better achieved at Union level...' 

49 European Commission, A Common Agricultural Policy for the 1990s, 5th edn, European Documen- 
tation Periodical 5 /1989 at 16. 

5° 
[2005] OJ L209/1. 

51 [2005] OJ L277/1. 
52 [2007] OJ L299/1. 
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- Council Regulation (EC) No 73/200953 establishing common rules for direct 
support schemes for farmers under the common agricultural policy and 
establishing certain support schemes for farmers. 

7.33 In 2006 and 2007, the Commission modified and streamlined its policy on State 

aid in the agricultural sector. To this end it produced revised State Aid Guide - 
lines54 and a new Agricultural Block Exemption Regulation.55 The Commission 
also adopted a new de minimis Regulation,56 increasing the de minimis threshold of 

support that can be given by Member States in the agricultural sector. When the 

measure complies with the conditions set out in the de minimis regulation, it is not 
considered a State aid and therefore no notification is required. 

7.34 Aside from these EU provisions on the general policy to be adopted in the matter 
of agriculture and fisheries, there is a host of EU legislation, both regulations and 

directives, dealing with questions of the health, welfare and hygiene of farmed 
animals, fish and plants. In addition, the EU is concerned to ensure common 
public health standards throughout the Member States relative to animal and 
fishery products. These standards fall to be enforced within each Member State so 

that no further checks need be carried out on such products when they are 

exported within the EU. The details of this legislation are technical sectoral 
matters which fall outside the scope of the present work. 

7.35 Despite the volumes of regulations which are produced by the EU under and in 

terms of the CAP, there are surprisingly few publications dealing specifically with 
the EU aspects of agriculture and fisheries. The number of reported cases in the 

area of the operation of the CAP is also relatively low. Where the CAP has 

actually required individual producers to restrict their activities, instead of 

simply subsidising their continuing over -production or paying them not to 

produce under the set -aside scheme, there has been a greater impact in the courts. 

Litigation has resulted, in particular, from the two areas of restriction in the 

agricultural sector: milk quotas; and the ban on beef exports in the course of the 

BSE crisis of British beef. We shall look at each of these areas in turn. 

Milk Quotas 

7.36 Quota systems as a means of reducing over -production have not been regarded 
favourably by the European Commission, the body with overall administrative 
control of the CAP. Although quotas on production are very efficient in reducing 
production levels to the desired levels at a stroke, they entail high administrative 
costs, since quotas have to be allocated, monitored and adjusted to suit varying 

53 [2009] OJ L30/16. 
64 [2006] OJ C319/1. 
ss Regulation (EC) No 1857/2006 on the application of Articles 87 and 88 EC [now Arts 107 and 

108 TFEU] to State aid to small and medium -sized enterprises active in the production of agricultural 
products [2006] OJ L358/3. 

66 Commission Regulation (EC) No 1535/2007 of 20 December 2007 on the application of Articles 

87 and 88 EC [now Arts 107 and 108 J.UdU] to de minimis aid in the sector of agricultural production 
[2007] OJ L337/35. 
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circumstances. They are regarded as too rigid and they restrict the freedom of 
farmers to choose to over -produce if they so desire. Accordingly, quotas on 
production are regarded as emergency measures. 

A situation requiring such emergency measures occurred in the early 1980s in 7.37 
relation to milk production. The EU was self -sufficient in milk production by 
1974. Thereafter, production continued to increase at an average rate of 2.6 per 
cent per annum, while consumption increased by an annual rate of only 0.6 per 
cent. In 1984 a strict quota arrangement was introduced, which sought, in one 
year, to reduce milk production by 5 per cent. A figure was arrived at for the total 
production of milk in the EU. This figure was then divided among the Member 
States, whose responsibility it was to apportion their State's share of the milk - 
production quota among their dairy farmers. Any individual dairy which pro- 
duced and delivered quantities of milk in excess of its quota was required to pay 
a levy on the excess quantities. Since production within the quota was still greater 
than consumption, compensation was offered to farmers not to use up their full 
quota. 

A new additional levy scheme was introduced with effect from 1 April 1993, 7.38 
which resulted in many cases in the definitive reduction and permanent with- 
drawal without compensation of the amount of quotas available to individual 
producers 57 The milk quota scheme was an EU initiative implemented and 
administered by the appropriate authorities of each Member State.58 Because of 
the financial value of the quotas to individual milk producers, the detail of the 
operation of the scheme has been a continuing source of litigation before national 
courts,59 the CFI(now the General Court)6° and the Court of Justice.61 

However, there seems to have been a certain backtracking by the Court of Justice 7.39 
in its willingness actually to apply the right to property (see para 7.17 above) so as 
to produce an award of compensation; and greater stress has been laid on the fact 
that the right to property and other fundamental rights the observance of which 
the Court of Justice ensures, are not 'absolute rights but must be considered in 

57 See, eg, Case C- 186/96 Stefan Demand y Hauptzollamt Trier [1998] ECR I -8529; and Case C -22/94 
The Irish Farmers Association and others y Ministry of Agriculture Fisheries and Food [1997] ECR I -1809, on 
the lawfulness of a reduction without compensation of quantities exempt from the additional milk 
Levy. 

se The EU system of milk quotas is now set out in Council Regulation (EC) No 1788/2003 [2003] 
011270/123. 

R y Ministry of Agriculture, Fisheries and Food, ex p Cox [1993] 2 CMLR 917 (QBD) on the 
requirements for effectual transfer of milk quotas. 

a' See Case T- 554/93 Saint and another y Council [1997] ECR II -563, a compensation claim for loss 
caused by non -eligibility for milk quota; and Case T- 466/93 O'Dwyer and others y Council [1995] ECR 
12071, a compensation daim for permanent deprivation of previously assigned milk quota. 

61 See, eg, Case C- 165/95 R y Ministry of Agriculture Fisheries and Food, ex p Lay and others [1997] 
ECR I -5543, on the apportionment of milk quotas on the transfer of a mixed holding in proportion 
with that part of the holding given over to diary production; Case C -2/92 R v Ministry of Agriculture 
Fisheries and Food, ex p Bostock [1994] ECR I -955, on the claim to compensation for the surrender of a 
milk quota; Case C -86/90 O'Brien y Ireland [1992] ECR I -6251 and Case C -79/91 Kniifer y Buchmann 
[1992] ECR I -6895, on the proper assessment of milk quotas; Case C- 314/89 Rauh y Hauptzollamt 
Nürnberg- Fiirth [1991] ECR I -1647, establishing the heritability of milk quotas. 
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relation to their social function'.62 Thus in Bostock,63 the Court of Justice ruled -in 
a mariner inconsistent with its judgment in Wachauf (see para 7.18 above) -that 
the right to property did not include the right to dispose of a milk quota for profit, 

since such profit was said not to derive from either the occupational activity or 

any corporeal asset of the disposer. While in Irish Farmers Association, the Court of 

Justice (appearing to elide the right to property with the right to pursue a trade or 

business64) held that the permanent withdrawal of a formerly allocated milk 

quota without compensation did not infringe the substance of the quota holders' 
property rights since 'the Irish producers were able to continue to pursue their 

trade or profession as milk producers' and the consequent reduction in milk 

production 'led to an increase in the price of milk, thus compensating at least in 

part the loss suffered'.65 Further, in Demand v Hauptzollamt Trier66 the Court of 

Justice held that, in the context of continued over - production of milk, there was 

no disproportionate interference with the pursuer 's property rights in additional 
milk quota in a situation in which less than 5 per cent of his total allocation was 

withdrawn. 

7.40 It may be that the case law of the Court of Justice on the obligation of Member 
State to respect individuals' property rights as a general principle of EU law (first 

articulated in the 1989 decision in Wachauf) has in effect been superseded by 

subsequent events: in particular, by the CJEU's development since 1991 of the 

principle of Francovich damages, that is to say, that a Member State is obliged to 

make good the damage to individuals caused by a breach of EU law for which 

that Member State was responsible.67 In the case of decisions made by national 
authorities in situations where EU law grants, at most, a limited 'margin of 

appreciation' in the application and /or interpretation of the law (for example, the 

granting of licences for the export of live animals for slaughter in another 
Member State, which falls squarely within the scope of the CAP), the mere 

infringement of EU law may be sufficient to establish the existence of a suffi- 

ciently serious breach to support a Francovich damages claim.68 

7.41 Parallel to the development of the rules and principles governing the Francovich 

liability of Member States is the acceptance -at least in the area of milk 

quotas69 -that the EU institutions have an obligation to pay damages as a result 

62 See Case 280/93 Germany v Council [1994] ECR I- 4973 at para 78. 
63 Case C -2/92 R v Ministry of Agriculture, Fisheries & Food, ex p Bostock [1994] ECR I -955. " See to like effect, the decision in Case C -63/93 Duff and others v Ministry of Agriculture Fisheries 

and Food [1996] ECR 5069 at para 29. 
68 Case C -22/94 The Irish Farmers Association and others v Ministry of Agriculture Fisheries and Food 

[1997] ECR I -1809. See, to like effect, the decisions of the CFI in Case T- 466/93 O'Dwyer and others v 

Council [1995] ECR II-2071; and Case T- 119/95 Hauer v Council and Commission [1998] ECR II-2713. 
66 Case C- 186/96 Stefan Demand v Hauptzollamt Trier [1998] ECR I -8529. 
67 Joined Cases C -6/90 and C -9/90 Francovich and Bonifaci v Italy [1991] ECR I -5357 and Joined 

Cases C -46/93 & C -48/93 Brasserie du Pêcheur v Germany; R v Secretary of State for Transport, ex p 

Factortame Ltd (No 3) [1996] ECR I -1029. See the discussion of Francovich case law in ch 2 above at 

paras 2.53 to 2.77. 
68 Case C5/94 R y Ministry of Agriculture Fisheries and Food, ex p Hedley Lomas (Ireland) Ltd [1996] 

ECR I -2553 at para 28 of the judgment. 
69 See, eg, Joined Cases C- 104/89 & C -37/90 Mulder and Others v Council and Commission [1992] 

ECR I -3061 ('Mulder II') and Cases C- 104/89 & C -37/90 Mulder and Others v Council and Commission 



EU Secondary Legislation and the CAP 271 

of actions by them contrary to the legitimate expectations of traders in the 
marketplace70 and /or the duty of care inherent in the principles of sound 
administration71 owed by them to the public which caused losses to individual.72 
It has to be said, however, that the Court of Justice has often expressed doubts 
about the applicability of the doctrine of the protection of legitimate expectation 
in the area of the CAP73 and the Common Fisheries Policy,74 since prudent 
operators in these sectors should always be aware of the need on the part of the 
administration to introduce measures to combat over -production or to preserve 
scarce stock. 

The BSE Crisis and the Ban on Beef Exports 

The EU initially considered that that Bovine spongiform encephalopathy (BSE) 7.42 
was an animal health problem confined essentially to the territory of the United 
Kingdom, where the disease had first been detected in 1986. Thus, beginning in 
1989, it took an initial series of measures aimed at preventing the spread of BSE to 
other Member States, including in particular the introduction of certain restric- 
tions on intra -EU trade in cattle originating from the United Kingdom.75 This 

[2000] ECR I -203 ('Mulder III'), the effect of which was that the Court of Justice ruled that the EU was 
liable for the damage suffered by certain milk producers who had given undertakings under one EU 
Regulation and had subsequently been prevented from marketing milk as a result of the application of 
another EU Regulation. 

70 That the liability of the institutions in the milk quota cases was based on the principle of the 
protection of legitimate expectations, rather than on any breach of the fundamental right to property, 
is plain from the following decisions, among others: Case T- 533/93 Bouma y Council and Commission 
[2001] ECR II-203 at para 40 and Case T -73/94 Beusmans v Council and Commission [2001] ECR II -223 at 
para 39, as confirmed by Joined Cases C- 162/01 P & C- 163/01 P Bouma and Beusmans v Council and 
Commission [2004] ECR I -4509 at paras 45 to 47. See too Case T- 199/94 Gosch v Commission [2002] 
ECR II -391 at para 42. 

71 See now Art 41(1) and (3) CFR ('Right to good administration'): 'Every person has the right to 
have his or her affairs handled impartially, fairly and within a reasonable time by the institutions, 
bodies, offices and agencies of the Union. ... Every person has the right to have the Union make good 
any damage caused by its institutions or by its servants in the performance of their duties, in 
accordance with the general principles common to the laws of the Member States. 

72 See, to that effect, Case 145/83 Adams y Commission [1985] ECR 3539, para 44; and Case 
C- 331/05 P Internationaler Hilfsfonds v Commission [2007] ECR I -5475, para 24. 

73 Case C -22/94 The Irish Farmers Association and others v Ministry of Agriculture Fisheries and Food 
[1997] ECR I -1809. 

74 Case 216/87 R y Minister of Agriculture Fisheries and Food, ex p Jaderow Ltd. [1989] ECR 4509. 
75 The EU had adopted a significant number of measures in relation to BSE since July 1989. Most 

of those measures were taken on the basis of Council Directive 89/662/EEC [1989] OJ L395/13 
concerning veterinary checks in intra- Community trade with a view to the completion of the internal 
market, and Council Directive 90/425/EEC [1990] OJ L224/29 concerning veterinary and zoo- 
technical checks applicable in intra- Community trade in certain live animals and products with a view 
M the completion of the internal market, which allow the Commission to take safeguard measures 
when there is a risk for animals or human health. The initial measures involved bans on the export of 
live cattle, beef and bovine offal and embryos from the UK -see, eg, Commission Decision 89/469/ 
EEC [1989] OJ L225/51 and Commission Decision 90/59 /EEC [1990] OJ L41/23, subsequently 
replaced by Commission Decision 94/474/EC [1994] OJ L194/96. Further protective measures were 
set out in, among others: Commission Decision 90 /261 /EEC [1990] OJ L146/ 29;Commission Decision 
90 /134 /EEC [1990] OJ L76/23; Commission Decision 90 /200 /EEC [1990] OJ L105/24; Commission 
Decision 92/290/EEC (OJ 1992 L152/37); and Commission Decision 2000/418/EC (OJ 2000 L158/76). 
A ban on feeding of mammalian- derived protein to ruminants was imposed by Commission Decision 
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initial action by the EU in response to the BSE crisis gave rise to a flurry of 

litigation directly before the Court of Justice76 and the CFI,77 and via the English 

courts78 in relation to challenges, in particular, to the validity of Commission 
Decision 96/329/EC,79 which imposed a world -wide ban on British beef exports. 

Given the reality and seriousness of the risks related to BSE so such interim 
measures were ultimately found by the CJEU to be justified on the basis of the 

protection of public health as an overriding public interest which took precedence 
over economic considerations.81 

7.43 In R y Ministry of Agriculture Fisheries & Food, ex p First City Trading and others,82 a 

challenge was made, on the grounds of alleged breach of the EU law principles of 

equal treatment and of proportionality, in respect of the treatment of the busi- 

nesses of slaughterhouses and exporters under the national compensation scheme 

for those adversely affected by the BSE- related beef export ban. In finding against 

the applicants, Laws J somewhat controversially observed that since the national 
compensation scheme in question could not be said to be either in implementa- 
tion of or in specific derogation from EU law, it could not be said to be taken 

pursuant to EU law, and accordingly did not fall subject to scrutiny on the basis of 

the general principles of EU law which were prayed in aid. In R v Intervention 

Board for Agricultural Produce, ex p First City Trading Ltd and others,S3 the Court of 

Justice upheld the legality . of the decision of the Intervention Board to seek 

recovery of advance payments of export refunds, covering the difference between 
world market prices and prices within the EU, which had been made to meat 

exporters in the expectation that their exports would be supplied to a third 

country. In the event, the world -wide British beef ban resulted both in the 

cancellation of confirmed export orders and in the repatriation to the United 

Kingdom of such exported beef as was still in transit at the time the ban was 

announced. The Court of Justice held that neither the principles of force majeure, 

proportionality or equity, nor the protection of legitimate expectations were 

94/381/EC [1994] OJ L172/23. Further, Commission Decision 94/382/EC [1994] OJ L172/25 man- 

dated the use of heat treatment systems on animal waste of ruminant origin, with a view to the 

inactivation of BSE -causing prions. 

76 Cases C -239, 240/96 R United Kingdom y Commission [1996] ECR I -4475, an unsuccessful 
application by the UK Government seeking interim measures in relation to the ban on British beef 

exports; and, in relation to the substantive merits of the ban, Case C- 180/96 R United Kingdom V 

Commission [1996] I -3903 and [1998] ECR I -2265. 
77 Case T-76/96 R National Farmers Union y Commission [1996] ECR II -815 an unsuccessful 

application by the NFU in relation to interim measures concerning the Commission ban on British 

beef exports. 
78 Case C- 157/96 R y Ministry of Agriculture Fisheries & Food and Commissioners for Customs and 

Excise, ex p National Farmers Union [1998] ECR I -2211. 
79 Commission Decision 96/329/EC [1996] OJ L78/47, as amended by Commission Decision 

96/362/EC [1996] OJ 139/17. 
S0 On which see Case C- 180/96 United Kingdom v Commission [1998] ECR I -2265; Case C- 365/99 

Portugal v Commission [2001] ECR I -5645; and Case C- 393/01 France v Commission [2003] ECR I -5405, 

para 42. 
81 See Order in Case C- 180/96 R United Kingdom v Commission [1996] ECR I -3903, paras 91 -93, and 

Case C- 183/95 Affish [1997] ECR I -4315, paras 43 and 57. 
82 R y Ministry of Agriculture Fisheries & Food, ex p First City Trading and others [1997] 1 CMLR 250. 

83 Case 263/97 R y Intervention Board for Agricultural Produce, ex p First City Trading Ltd and others 

[1998] ECR I -5537. 
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sufficient to allow the thwarted exporters to retain the advance export refund 
monies which had been paid over to them by the Intervention Board. 

Between 1988 and 1994, in Continental Europe, BSE had been detected only in 7.44 
Germany (4 cases), in Denmark (1 case), in France (10 cases), in Italy (2 cases) and 
in Portugal (18 cases) 84 A number of those cases could, moreover, be traced to 
cows imported into those countries. But despite the efforts of the EU to isolate 
British beef between November and December 2000, a fresh outbreak of BSE 
occurred in a number of Member States on Continental Europe. Council Decision 
2000/766/EC,85 which entered into force on 1 January 2001, required Member 
States to prohibit the feeding of processed animal proteins to farmed animals 
kept, fattened or bred for the production of food. Member States were also 
required to prohibit the placing on the market, the trade, the importation from 
third countries and the exportation to third countries of animal proteins intended 
for the feeding of farmed animals, and to withdraw those proteins from the 
market, distribution channels and on -farm storage. Council Regulation (EC) No 
999 /200186 introduced requiring all Member States to carry out an annual 
programme for monitoring BSE and sheep scrapie, including introducing a 
screening procedure using rapid tests.87 The legal basis for this EU Regulation 
was Article 152(4)(b) EC (now Article 168(4)(b) TFEU), having as its direct 
objective the protection of public health. According to the case law of the Court of 
Justice, perhaps unsurprisingly the health and life of humans rank foremost 
among the assets and interests protected by the Treaties leaving Member States a 
broad margin of appreciation to determine the level of protection which they 
wish to afford to public health and the way in which that level is to be achieved,88 
albeit that any public health -based restrictions imposed by Member States have to 
be compatible with the Treaty provisions on the free movement of goods where 
applicable (notably Articles 34 and 35 TFEU).89 Thus it was held by the CJEU to 
be intra vires for Germany to require all cattle over 24 months of age to be 
screened for BSE, notwithstanding that other Member States imposed less strict 
testing rules on cattle,90 and for Italy to ban the live export of sheep from the UK 
unless they had a certificate showing that they had been born and raised on farms 
in the UK on which no BSE had been diagnosed in the previous six years.91 But 
unilateral action by France in maintaining a comprehensive ban on all and any 

ea See Case T- 138/03 ÉR and others v Council [2006] ECR II -4923 at para 120. 
85 [2000] OJ L306/32. 
ss [2001] OJ L- 147/1. 
87 In Case C- 430/07 Exportslachterij J Gosschalk & Zoon BV v Minister van Landbouw, Natuur en 

Voedselkwaliteit [2009] ECR I -5367, the Court of Justice held that it was open to Member States to 
charge national fees intended to finance the cost of these BSE tests, provided that the total amount of 
these fees did not exceed the costs incurred (that is to say, covered salary and social -security costs, and 
the administrative costs of carrying out these tests). 

88 See, to this effect, Case C- 141/07 Commission y Germany [2008] ECR I -6935, para 51; Case 
C- 169/07 Hartlauer [2009] ECR I -1721, para 30; and Joined Cases C- 171/07 & C- 172/07 Apothekerkam- 
mer des Saarlandes and Others [2009] ECR I -4171, para 19. 

89 
See Case C- 372/04 Watts [2006] ECR I -4325. 

9° Case C- 562/08 Müller Fleisch GmbH v Land Baden - Württemberg, 25 February, [2010] ECR I -nyr. 
91 Case C- 220/01 Joseph Lennox, trading as 'R Lennox & Son' v Industria Lavorazione Carni Ovine 

[2003] ECR I -7091. 
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imports of British beef92 --and allowing its national farmers union to engage in 

anti- competitive activity to ensure de facto blockades of British beef imports93- 
was condemned by the Court of Justice as unlawful.94 

7.45 The CJEU has rejected claims that the EU did too little too late in response to the 

BSE crisis, and has accordingly found that the EU is not liable in damages either 

to traders in other Member States who suffered a loss in consumer confidence 
and depression of prices once BSE spread into their countries,95 or to individuals 
who developed new variant Creutzfeldt -Jakob Disease (nvCJD) as a result of 

eating BSE- infected beef.96 

THE COMMON FISHERIES POLICY 

7.47 The question of the opening up of territorial and other traditional national fishing 

grounds to the nationals of other Member States was and remains one of great 

sensitivity in the United Kingdom, since 60 per cent of EU fishing resources fall 

within the 200 -mile fishing limit for British waters set by the Fishery Limits Act 

1976. In R y Kirk,97 a Danish sea captain was found to be fishing in UK waters 

contrary to measures which the UK Government had passed unilaterally in the 

face of a deadlock at EU level. The UK measures provided for criminal sanctions 

in the event of their breach. Captain Kirk was prosecuted under these provisions. 
The question was raised of the legitimacy of these national provisions under EU 

law. European Union regulations had been passed which sought to give ex post 

facto legitimacy and validity to the UK provisions, which would otherwise have 

been contrary to the EU's Common Fisheries Policy of open access to fishing 

waters. The Court of Justice, however, held that these EU regulations were in 

effect penal provisions which purported to have retroactive effect. They were 

92 See Case C -1/00 Commission v France [2001] ECR I -9989. 
93 In Joined Cases T- 217/03 & T- 245/03 Fédération nationale de la coopération bétail and viande 

(FNCBV) v Commission [2006] ECR II-4987, the General Court noted that an agreement concluded by 

the French farmers' unions and the French government on 24 October 2001, provided: first, for a 

commitment regarding the temporary suspension of beef imports into France; and, secondly, for a 

commitment to apply a minimum slaughterhouse entry price scale to culled cows. 
94 See too Case C- 241/01 National Farmers Union v Secretariat General du Gouvernement [2002] ECR 

1 -9077, rejecting the French Government's claim that although the time limit had expired for 

challenging Decisions 98/692 and 99/514 (which allowed for the resumption of intra -EU beef exports 

from the UK) the French Government was justified in continuing to impede such import on the basis 

of reports subsequently received by the French authorities from the French Food Safety Agency and 

the Standing Veterinary Committee of the European Union which, they claimed, demonstrated that 

the Decisions had been adopted in disregard for the precautionary principle laid down in what is now 

Art 191(2)'1'FEU. 
95 See Case T- 304/01 Julia Abad Pérez and others y Council [2006] ECR II -4857. 
96 Case T-138/03 ER and others v Council [2006] ECR II -4923 at para 107: 'It appears to be generally 

accepted now in scientific circles that nvCJD results from infection by the BSE agent. The defendants 
themselves have accepted that it has been scientifically proved that BSE and nvCJD have certain 

physical, chemical and biological characteristics in common. In addition, the SSC opinion of 10 

December 1999 on the human exposure risk via food with respect to BSE (see paragraph 48 above) 

states that scientific evidence indicates that BSE and nvCJD are most likely caused by the same agent 

and infers from this that human victims probably became infected as a result of consuming 
BSE -contaminated material orally.' 

97 Case 63/83 R y Kirk [1984] ECR 2689. 
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therefore held to be invalid on human rights grounds. They fell, and with them 
the national measures which they sought to validate. 

It was a made condition of entry of the United Kingdom to the European 7.48 
Communities that it would accept all of the Communities' existing legislation, 
including the principles of the CAP as applicable to fisheries. Article 2 of Council 
Regulation (EEC) 2141/7098-which was adopted in anticipation of the imminent 
entry of the United Kingdom to the Common Market - provided for equal access 
to the national waters of the Member States, while Article 2(1) of Regulation 
(EEC) 101/7699 reiterated the general principle of equal conditions of access to 
fishery resources within the EU. Article 100 of the 1972 Treaty of Accession of the 
United Kingdom provided, however, by way of derogation from the principles 
set out in these regulations, that Member States could restrict fishing within 
defined limits of between six and 12 nautical miles of their coast, to national 
vessels which traditionally fished in those inshore coastal territorial waters and 
which operated from ports in the area, until the end of 1982. This period of inland 
fishing grace for the Member States with a sea -coastline was subsequently 
extended.100 Surprisingly, in its 2009 Green Paper on Reform of the Common 
Fisheries Policy, the Commission noted that this preservation of territorial waters 
for national fishing fleet alone 'has generally worked well and could even be 
stepped up if a specific regime is developed for coastal small-scale fleets'.1o1 The 
Commission is also keen to encourage more fish farming.102 

The EU's 'Blue Europe' Common Fisheries Policy was first agreed upon in 1983 7.49 
and was set out in Council Regulation (EEC) No 170/83103 establishing a EU 
system for the conservation and management of fishery resources. The policy was 
revised in 1992 by Council Regulation (EEC) No 3670/92.104 This established an 
EU system for fisheries and aqua -culture and was made against a background of 
the perceived need to conserve fish stocks within the EU waters of the Atlantic 
Ocean and adjacent seas. The Common Fisheries Policy is within exclusive EU 
competence10e and is enforced through a unified system of controls106 by the 
Member States' authorities, subject to the checks and controls of the Commis- 
sion's own Fisheries Inspectorate.'°7 

The EU's 'Blue Europe' was revised and continued for a further 10 years in 1992, 7.50 
against a background of the perceived need to conserve fish stocks within the EU 

98 [1970] OJ L236/1. 
99 [1976] OJ L20/19. 

100 Despite a challenge from Spain in relation to the continued exclusion of their fishermen from 
the French 12 -mile zone, Case C -91/03 Spain y Council [2005] ECR I -2267. 

101 Commission Green Paper, Reform of the Common Fisheries Policy, COM(2009)163 final (Brussels, 
22.4.2009) at 4. 

102 See Communication from the Commission to the Council and the European Parliament, 
Building a sustainable future for aquaculture -A new impetus for the Strategy for the Sustainable Development 
of European Aquaculture, COM(2009) 162. 

[1983] OJ L124/1. 
104 [1992] OJ L389/1. 
105 See Case C- 348/88 Hakvoort [1990] ECR I -1647. 

107 See Regulation 2847/93 [19 3] OJ L261/1, Arts 29 -30. 
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waters of the Atlantic Ocean and adjacent seas.108 As at 1992 the EU's Common 
Fisheries Policy had four main areas or aims: 

- to ensure equal access to EU waters109; 
to conserve stocks against exhaustion through unlimited fishing110; - to establish a modern competitive fishing fleet111; and - to organise and unify the EC fish market, ensuring reasonable earnings for 

fishermen and reasonable prices for consumers.112 

7.51 With these sometimes competing aims in mind, total allowable catches (TACs) 

were agreed annually for over 100 species of fish." These totals were then 

apportioned in fixed percentage quotas for a given stock among the various 

Member States. The quotas for each Member State were reached on application of 

the principle of 'relative stability', that is after taking into account, among other 

matters, the size, location, needs and traditional fishing grounds of each Member 

State's fishing fleet, so as 'to retain the traditional fishing possibilities for all States 

concerned'.114 But the way in which the TACs system operates in practice is that 

where a fishing concern is targeting several species of fish, the system creates 

unwanted (because unlawful) 'by- catches' when the quota of one species is 

exhausted while quotas for other species remain, which leaves fishermen with no 

choice but to discard the dead and dying over -quota fish at sea, since they are no 

longer allowed to land them. 

7.52 In its decision in Romkes,n5 the Court of Justice upheld the validity of the EU 

regulations establishing national fish quotas and held them to be, in principle, 
compatible with the Treaty prohibition against nationality discrimination and a 

justifiable derogation from the Treaty principles of free movement in accordance 
with the aims of the CAP in allowing for the stabilisation of markets in the long 

term and the optimum utilisation of the relevant factors of production. The quota 

system was said not to discriminate unlawfully on grounds of nationality since 

it requires fishermen of each Member State to make an effort to restrict their catches to 

levels in proportion to the catches they were taking before the entry into force of the EU 

system for the conservation of fishing resources"6 

and objectively apportions the restrictions accordingly. 

7.53 In addition to fixing quotas, the Common Fisheries Policy involved the introduc- 
tion of a new monitoring and inspection regime to enforce quotas, and various 

108 See Council Regulation (EEC) No 3670/92 [1992] OJ L389/1 establishing a EU system for 

fisheries and aqua -culture. 
109 See Art 2(1) of Regulation (EEC) 101/76 [1976] OJ L20/19. 
110 Regulation (EEC) 3760/92 [1992] OJ L389/1. 
111 Regulation (EEC) 3699/93 [1993] OJ L346/1. 
112 Regulation (EEC) 3759/92 [1992] OJ 1388/1. 
113 See Case C4/96 Northern Ireland Fish Producers' Organisation Ltd and another y Department of 

Agriculture for Northern Ireland [1998] ECR I -681, being an unsuccessful challenge to the validity of 

Council Regulation (EC) 3362/94 which fixed the TACs for 1995. 
114 See Joined Cases C -63, 67/90 Portugal y Council of the European Communities [1992] ECR I -5073. 
115 Case 53/86 Officer of Justice for the District of Zwolle v Romkes [1987] ECR 2671. 
116 Ibid, at 2687. 
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technical conservation measures which included fixing minimum mesh sizes of 
nets, specifying the minimum size of landed fish and restricting fishing activities 
in certain zones. Member States were encouraged to impose penalties on fisher- 
men found to be acting in breach of these conservation measures. Although the 
primary responsibility for inspection and enforcement rested with the national 
authorities of the Member States, EU inspectors had the right to be present during 
national monitoring and inspection operations, and could make their own inde- 
pendent inspections to verify that the national inspection authorities were up to 
scratch. 

In 1986 Spain and Portugal joined the EU. The accession of these countries had 7.54 
the result of doubling the number of fishermen and per capita fish production and 
consumption in the EU, and increased fishing capacity by 75 per cent and the 
tonnage of the EU fishing fleet by around 65 per cent. After a transitional period, 
these fleets were fully integrated in to the EU fishing systems and national quotas 
were fixed for these countries.117 The EU fishing fleet was further increased in 
1996 with the accession of Sweden and Finland. 

By the early 1990s it had become evident that the TACs system and national 7.55 
quotas had had little effect on the reduction of fishing effort, or on the rate at 
which particular species of fish were being caught and landed.118 A system for the 
management of fishing effort was thought necessary to reduce the imbalance 
between the capacity of the EU fishing fleet and the availability of fishing 
resources. European Union fishing licences were introduced, administered by the 
flag Member States.119 Council Regulation (EC) 1627/94120 set out a framework 
for restricting individual vessels' fishing effort by making their activities in 
certain defined fisheries subject to the possession of special fishing permit.121 The 
Commission also adopted measures under the Multi- annual Guidance Pro- 
grammes (MAGP), aimed at reducing the overall size of the fishing fleet to render 
it properly commensurate with available stocks -this involved a check on both 
the tonnage and engine power of the fishing vessels in the fleet, and a limitation 
on 'fishing effort'. Early retirement schemes and compensation payments were 
introduced for fishermen losing their jobs as a result of this enforced restructuring 
of the fishing fleet. Restrictions were also brought into force regarding the 

117 In a series of unsuccessful cases before the Court of Justice, Spain has sought to challenge its 
quota allocation, including the non -allocation to its fleet of quotas in the North Sea and The Baltic. See, 
among others: joined Cases C -87/03 & C- 100/03 Spain y Council [2006] ECR I -2915, two actions 
relating to the allocations for 2004; Case C- 141/05 Spain y Council [2007] ECR I -9485; Case C- 442/04 
Spain Council [2008] ECR I -3517. 

118 
See RR Churchill, 'Quota hopping: the Common Fisheries Policy wrong- footed ?' (1990) 27 CML 

Rev 209. 

19 See Council Regulation (EC) No 3690/93 [1993] OJ L 341/1. 
120 See Council Regulation (EC) No 1627/94 [1994] L171/1. 
121 

See Case C- 535/03 Unitymark and North Sea Fishermen's Organisation [2006] ECR I -2689 at para 
64: In light of the not inconsiderable quantities of cod caught by vessels equipped with beam trawls 
as a whole, accounting for approximately 11% of the total volume of cod landed, the significant 
restriction on the number of days at sea imposed on those vessels does not appear, in itself, manifestly 
inappropriate.' 
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number of days spent at sea by fishing vessels of a particular size.122 The Court of 

Justice upheld the validity of these restrictions on grounds of conservation, 
notwithstanding the claims of fishermen that they unlawfully restricted their 

livelihoods contrary to the proclaimed social and economic objectives of the 

Common Fisheries Policy.123 

7.56 Further reform of the Common Fisheries Policy was made in 2002.124 The main 

changes included: 

an increased commitment to ensuring the integration of environmental 
concerns into fisheries management128; 
a new fleet policy, doing away with compulsory targets for capacity reduction 
and replacing them with national ceilings under which Member States were 

to be free to choose how to conduct their fleet policy; 
introducing fishing effort -such as limiting the days a vessel could operate at 

sea -as a fundamental tool in fisheries management, notably in the context of 

multi- annual recovery plans in relation to particular species of fish126; 

discontinuing the use of public aid to construct new vessels; and 
greater emphasis on encouraging diversification in coastal communities away 

from sole reliance on fishing. 

7.57 In a report published in November 2007,127 the Court of Auditors found that 

fisheries control had generally been weak, penalties were not dissuasive and 

inspections were not frequent enough to encourage compliance, with the result 

that over -fishing of resources has continued with impunity. 

7.58 On the other side of the coin, representatives of the fishing industry in Scotland 

complained that the Commission had been inconsistent in the application of its 

own rules relating to the enforcement of fishing quotas. In particular, they 

complained that while strictly enforcing (by imposing a future reduction in 

quotas) the penalties for fishing over quota against the Scottish and Irish fishing 

industries engaged in fishing for herring and mackere1,128 the Commission had 

122 'Fishing effort' was defined in Art 3(f) of Regulation (EC) 3760/92 as the vessel's fishing 

capacity determined by its engine power and /or tonnage, multiplied by the time spent in the fishing 

zones. 
123 See Case C -44/94 R y Minister of Agriculture Fisheries and Food, ex p National Federation of 

Fishermen's Organisations [1995] ECR I -3115 at paras 33-41. 
124 See Council Regulation (EC) No 2371/2002 [2002] OJ L358/59 on the conservation and 

sustainable exploitation of fisheries resources under the Common Fisheries Policy. 
125 See, eg, Council Regulation (EC) 423/2004 [2004] OJ L70/8, which established new measures for 

the recovery of cod stocks based on recent scientific advice from the International Council for the 

Exploration of the Sea (ICES) which indicated that a number of cod stocks in Community waters had 

been subjected to levels of mortality by fishing which had eroded the quantities of mature fish in the 

sea to the point at which the stocks might not be able to replenish themselves by reproduction, and 

that these stocks were therefore threatened with collapse. 
126 See, eg, Council Regulation (EC) No 2287/2003 [2003] L344/1, fixing, for 2004, the fishing 

opportunities and associated conditions for certain fish stocks and groups of fish stocks, applicable in 

Community waters and, for Community vessels, in waters where catch limitations are required. 
127 Special Report no. 7/2007 on the control, inspection and sanction systems relating to the rules on 

conservation of Community fisheries resources together with the Commission's replies. 
128 See, eg, Commission Regulation (EC) No 147/2007 [2007] OJ L46/10, which was passed 

pursuant to Art 23(4)(i) of Council Regulation (EC) No 2371/2002 [2002] OJ L358/59 which provides 
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declined to take any action in respect of established over -fishing against the 
French blue -fin tuna quota in both 2005 and 2006. Part of the (politically) relevant 
background to this Commission (in)action must be the judgment of the Court of 
Justice in Commission y France,129 to the effect that the French authorities had so 
wholly and flagrantly failed to introduce and enforce adequate measures to police 
and enforce EU law requirements on fisheries as to justify the imposition of a fine 
in an action brought under what is now Article 260(2) TFEU. There was found to 
have been a long and continuing problem, with infrequent inspections by the 
French authorities on landing and with cases of undersized fish being offered for 
sale on the Mediterranean coast, notably blue -fin tuna. The Court found that this 
failure to enforce the common fisheries rules on the part of the French authorities 
merited a penalty payment of 57,761,250 for each period of six months from 12 
July 2005 at the end of which the judgment of the Court of 11 June 1991 in 
Commission y France 130 had not been fully complied with, as well as an immediate 
payment by France to the Commission of a lump sum of 20,000,000. 

THE PROBLEM OF QUOTA- HOPPING131 

As we have noted (see para 7.51 above), national quotas were fixed for the fishing 7.59 
fleets of each of the Member States. As the Court of Justice stated: 

The aim of the quotas is to ensure for each Member State a share of the EU's Total 
Allowable Catches, determined essentially on the basis of the catches from which 
traditional fishing activities, the local populations dependent on fisheries and related 
industries of the Member States benefited before the quota system was established.132 

It soon became apparent, however, that the system of separate quotas for national 7.60 
fishing fleets could be circumvented by vessels owned in and operated from one 
Member State, for example Spain, re- registering in another Member State, for 
example the United Kingdom, and so becoming entitled to a share in the UK 
quota. In 1988 the Dutch Government implemented a strict regime on the 
landings and processing in The Netherlands of, in particular, sole and plaice 
caught under the Dutch quota by Dutch -registered bean trawlers. As a result of 
the stricter enforcement measures and the decommissioning programme set up 
by the Dutch Government, the number of vessels, crew members and the fleet 
capacity of the Dutch cutter fleet, including beam trawlers, declined markedly. 
One of the responses of the Dutch fishermen affected by the new regime was to 
acquire by purchase the fishing rights of neighbouring foreign fishing fleets, 

as follows: 'When the Commission has established that a Member State has exceeded the fishing 
opportunities which have been allocated to it, the Commission shall operate deductions from future 
fishing opportunities of that Member State.' 

129 Case C- 304/02 Commission y France [2005] ECR I -6263. 
130 Case C -64/88 Commission y France [1991] ECR I -2727. 
131 

See generally E Hoefnagel, 'Legal but controversial: quota hopping, the Common Fisheries 
Policy and the Treaty of Rome' in D Symes (ed), Property Rights and Regulatory Systems in Fisheries 
(Oxford, Blackwell Science, 1998), ch 7. 

132 
See Case C -4/96 Northern Ireland Fish Producers' Organisation Ltd and another y Department of 

Agriculture for Northern Ireland [1998] ECR I -681 at 735, para 47. 
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notably those of the United Kingdom.133 By 1996 an estimated 30 per cent of the 

gross registered tonnage of the British fishing fleet was foreign owned. This 

foreign -owned sector comprised some 150 vessels, of which around 30 (now 38) 

were Dutch -owned and -operated, and accounted for some 46 per cent of the UK 

hake quota uptake, 44 per cent of plaice, 29 per cent of monkfish and 18 per cent 

of sole.134 

7.61 This practice of 'quota- hopping', particularly by Spanish fishermen seeking 

access to fishing areas from which they had been excluded following the 

introduction of 200 -mile limits by the United Kingdom and the other Member 

States in 1977, was already firmly established by the late 1980s when the UK 

Parliament passed the Merchant Shipping Act 1988. The proclaimed purpose of 

the Act was to implement and enforce the quota system established by the 

Common Fisheries Policy, with a view to achieving the political objective of 

'relative stability' whereby the specified percentage share of the TACs allocated to 

each Member State for particular fish species should be caught only by fishermen 
of the nationality of the Member State to which quotas were allocated. The Act, as 

passed, contained provisions as to British nationality, domicile and residence 
which had to be satisfied by the owners and operators of vessels before these 

could be registered in the new Register of British Shipping. Registration was the 

prerequisite to obtaining a licence to fish under the quota allocated to the UK by 

the EU's Common Fisheries Policy. The Act sought to ensure that British - 

registered vessels were operated, managed and controlled from within the United 

Kingdom. The Act came into force on 1 December 1988, and it was provided by 

the Merchant Shipping (Registration of Fishing Vessels) Regulations 1988135 that 

the validity of registrations under the previously applicable Merchant Shipping 

Act 1894 would expire on 31 March 1989. 

7.62 It was the provisions of this 1988 Act which gave rise to the extensive Factortame 

litigation.136 In R y Secretary of State for Transport, ex p Factortame, an application 
was made for the judicial review of the decision of the Secretary of State for 

Transport not to re- register certain fishing vessels under the new Act, and in effect 

to expel them from the British Merchant Shipping Register. On 10 March 1989 the 

court at first instance, holding that the matter raised substantive questions of EU 

law, ordered that a reference be made to the European Court of Justice under 

what is now Article 267 TFEU (for a preliminary ruling on these questions of EU 

law.137 This was registered with the Court of Justice as Case C- 221 /89.138 A second 

reference to the Court of Justice was made in the case by the House of Lords in 

July 1989 on the question of the availability under EU law of interim relief against 

133 See W Davidse, 'Property Rights and Regulatory Systems: the strategic response of Dutch 

fishermen' in Symes (ed), above n 128, ch 5. 
'34 Worldfish Report, 14 March 1996. 
135 SI 1988/1926. 
136 See C Noirfalisse, 'The EU System of Fisheries Management and the Factortame case' (1992)12 

Yearbook of European Law 325. 
137 R y Secretary of State for Transport, ex p Factortame [1989] 2 CMLR 353 (QBD). 
138 Case C- 221/89 R v Secretary of State for Transport, ex p Factortame [1991] ECR I -3905. 
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the Crown.139 This was registered as Case C- 213/89.140 On 4 August 1989 the 
Commission brought a direct action against the UK Government under what is 
now Article 258 TFEU in respect, inter alia, of the same provisions of the Merchant 
Shipping Act 1988 as were the subject of the Factortame complaint. This case was 
registered as Case C- 246/89.141 On 10 October 1989 the President of the Court of 
Justice granted an interim order against ,the UK Government in the Article 258 
TFEU case brought by the Commission.14 This interim order required the United 
Kingdom to suspend the application of the nationality requirements contained in 
section 14 of the Merchant Shipping Act 1988. As a result of the President of the 
Court's ruling, an Order in Council, the Merchant Shipping Act 1988 (Amend- 
ment) Order 1989143 was made, which amended section 14 of the 1988 Act with 
effect from 2 November 1989 so that the requirements were no longer that a 
fishing vessel be 'British -owned' but 'EU- owned'. However, the Act as amended 
still retained requirements for qualified EU nationals to be resident and domiciled 
in the UK before they could partake of its fishing quotas. 

The central problem raised by the Factortame litigation was this: How can a 7.63 
system of national fishing quotas be reconciled with the four freedoms of persons, 
services, capital and goods throughout the EU, and with the basic EU law 
prohibition against discrimination on grounds of nationality? The Member States 
have sought to resolve this conundrum by a variety of means. Many of their 
efforts have been weighed in the balance by the Court of Justice and found 
wanting, however, the Court consequently striking down these national provi- 
sions as contrary to EU law. 

In Pesca Valentia Ltd y Irish Minister for Fisheries and Forestry,144 the Court of Justice 7.64 
upheld the validity of an Irish requirement that Irish -registered vessels over 65 
feet in length had to have crews comprising at least 75 per cent EC nationals, at a 
time before Spain had joined the EC. Thus an Irish -registered fishing vessel that 
was crewed solely by Spaniards could lawfully be excluded from participating in 
the Irish fishing quota. 

In R y Minister of Agriculture Fisheries and Food, ex p Agegate Ltd,145 a judicial 7.65 
review of a refusal of a fishing licence by the UK national authorities, the crewing 
conditions attached to a UK fishing licence to the effect that a percentage of the 
crew should reside within the UK were held to be contrary to EU law. The 
conditions applied to the fishing licence were designed to ensure that vessels 
fishing against the UK quota had a 'real economic link' with the UK. Thus, not 
only were 75 per cent of the crew required to be EU nationals, but the same 
percentage also had to be resident on shore in the UK, and the skipper and crew 
had to be contributing the UK social security system. The Court of Justice held 

139 
R v Secretary of State for Transport, ex p Factortame (No 1) [1990] 2 AC 85 (HL). 

10 Case C- 213/89 R y Secretary of State for Transport, ex p Factortame [1990] ECR 2433. 
' "' Case C- 246/89 Commission y UK [1991] ECR I -4585. 
' "Z Case C- 246/89R Commission UK [1989] ECR I -3125. 
143 SI 1989/2006. 
'44 Case 222/86 Pesca Valentia Ltd o Irish Minister for Fisheries and Forestry [1988] ECR 83. 
145 Case 3/87 R o Minister of Agriculture. Fisheries and Food, ex p Agegate Ltd [1990] ECR 4459. 
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that the residence requirement was not justified by the quota system, although 

the condition requiring the crew to contribute to the UK social security system 

was held not to be on the face of it incompatible with EU law. 

7.66 In R v Minister of Agriculture Fisheries and Food, ex p Jaderow Ltd,146 another judicial 

review of a fishing licence refusal, the Court of Justice held that EU law did not 

preclude Member States from introducing new operating conditions to its fishing 

licences which were designed to ensure a real economic link between a vessel's 

fishing operations and the Member State's populations dependent on fisheries 

and related industries. Further, since fishing licences were by their nature limited 

in time and subject to the volatility of the industry, operators in this sector had no 

enforceable legitimate expectation that EU rules would prevent the making of 

changes in the conditions attached to the licences. The competence of the Member 

States to lay down fishing licence conditions was said by the Court to derive 

solely from EU law, in particular Article 5(2) of Regulation (EC) 170/83.147 

Permissible conditions designed to ensure such a real economic link with the 

State in question included the following: 

- a requirement to operate from and land catches at national ports on a certain 

number of occasions; and - a requirement that the fishing vessels be present in the national ports on a 

specified number of occasions, provided that this did not hinder normal 

fishing operations. 

7.67 In its reply to the reference from the Divisional Court judgment on the substan- 

tive issues in Factortame,148 the Court of Justice held that the nationality, residence 
and domicile provisions of section 14 of the 1988 Act, even as amended following 
the Court's interim order, were contrary to EU law. The Court of Justice held that 

it was not contrary to EU Law for a Member State to stipulate as a condition for 

the registration of a fishing vessel in its national register that the vessel in 

question must be managed and its operations directed and controlled from a port 

within that Member State, since such a requirement was of the essence of 

establishment.149 However, such a fishing vessel could not lawfully be required to 

begin all its journeys at its port of control or to call there frequently, or to land a 

certain proportion of its catches there or at some other ports within the Member 

State. Further, the Court held that the fact that a Minister could in his discretion 
grant an exemption to, or dispensation from, the operational and /or nationality 
requirements did not make the requirements lawful, stating that 'the mere fact 

that the competent authority is empowered to grant exemptions and dispensa- 

tions cannot justify a national measure which is contrary to the Treaty, even if the 

power is in fact freely applied'.150 As a consequence of the Court of Justice's 

ruling in Factortame, the fishermen affected by the discriminatory provisions of 

the Merchant Shipping Act 1988 raised an action for Francovich damages against 

146 Case 216/87 R v Minister of Agriculture Fisheries and Food, ex p Jaderow Ltd [1989] ECR 4509. 

147 [1983] OJ L24/1. 
148 Case C- 221/89 ex p Factortame, above n 134. 
149 See the Merchant Shipping (Registration, etc) Act 1993. 
188 Case C- 221/89 ex p Factortame, above n 137, at 629, para 38. 
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the UK Government for its failure to respect EU law, in which they were 
ultimately successful.151 

7.68Commission v UK: re fishing licences 1152 was an enforcement action brought by 
the Commission (under what is now Article 258 TFEU) in relation to fishing 
licence requirements similar to those which were at issue in Factortame, namely a 
requirement of British nationality in relation to the legal owners and 75 per cent 
of the beneficial owners as a condition for registration as a fishing vessel within 
the British Register of Shipping. The decision in Factortame was confirmed and the 
condition held to be unlawful as contravening the EU law prohibition on 
nationality discrimination. 

In Commission y Ireland re national companies,153 the Court of Justice held that the 7.69 
imposition by Ireland of a requirement for the grant of a fishing licence that 
nationals of other Member States who owned an Irish -registered fishing vessel 
should set up an operating company with its principal place of business in 
Ireland and governed by Irish law, constituted an unlawful interference with the 
Treaty right of establishment under what is now Article 49 TFEU and the Article 
18 l'FIiU prohibition against discrimination on the grounds of other Member 
State nationality, since no similar requirement was made of Irish nationals. 

In Commission y UK: re fishing licences 11,154 the Court of Justice considered the 7.70 
validity of conditions similar to those set out in Jaderow and Agegate, namely: 
operation of a vessel from the UK, as evidenced by 50 per cent of landings by 
weight being sold within or transshipped across national territory; and 75 per 
cent of the crew being EU nationals, excluding Spaniards and Portuguese, 
resident within the UK, with contributions by the skipper and crew to UK 
National Insurance. The Court confirmed that the exclusion of Spaniards and 
Portuguese directly and the residence requirements indirectly contravened EU 
nationality discrimination law. The Court did not, however, directly consider the 
lawfulness of the operating requirement on landings, which the Commission 
alleged was unlawful because it contained no exemption or derogation for fishing 
vessels whose normal operation was likely to be hindered, on the ground that it 
had been raised too late in the proceedings by the Commission. The Court stated: 

151 See R v Secretary of State for Transport, ex p Factortame Ltd & Others (No 5) [2000] 1 AC 524 per Lord 
Hoffmann at 547 -48: '[I]n passing the Merchant Shipping Act 1988 the United Kingdom (acting by its 
legislature) took a calculated risk. It knew that there was, to put the matter at its lowest, doubt over 
whether the legislation contravened fundamental principles of Community law. ... The UK Govern- 
ment knew that the effect of the legislation would be to cause substantial losses to the owners of boats 
which they could no longer use for fishing under the British flag. ... There is no doubt that in 
discriminating against non -UK Community nationals on the grounds of their nationality, to which the 
requirements of domicile and residence were added to tighten the exclusion of non -UK interests, the 
legislature was prima facie flouting one of the most basic principles of Community law. ... [The UK 
Government] saw the political imperatives of the time as justifying immediate action. In these 
circumstances, I do not think that the United Kingdom, having deliberately decided to run the risk, 
can say that the losses caused by the legislation should lie where they fell. Justice requires that the 
wrong should be made good.' 

152 Case 246/89 Commission y UK [1991] ECR I -4585. 
'3 Case 93/89 Commission y Ireland [1991] ECR 14569. 
'54 Case C- 279/89 Commission y UK: re fishing licences [1992] ECR I -5785. 
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[I]t follows from the jaderow judgment ... that although the operating condition may in 

certain factual circumstances prove to be incompatible with EU law, it is not as such, and 

in a general way, contrary to the provisions of that law.155 

7.71 In Commission y Ireland: re British Fishing Boats,156 the Irish ban on UK- registered 

vessels fishing within the exclusive Irish waters and landing or transshipping 
their catch where fewer than 75 per cent of the crew were EU nationals (excluding 

Spanish and Portuguese nationals) was found to be contrary to EU principles of 

non -discrimination. The fact that in Agegate the nationality requirements were 

found to be lawful in relation to the UK rules for its own flagged fleet (reverse 

discrimination) did not make discrimination lawful when practised by another 

Member State. 

7.72 In Commission v French Republic,157 the Court of Justice declared unlawful a 

requirement that in order to be eligible for registration under the French flag, 

more than 50 per cent of the shares in the vessel must be owned by natural 

persons having French nationality or by a legal person having its seat in France. 

Further, any requirement that the actual control or management of legal persons 

owning vessels must be in the hands of French nationals, or that a certain 

proportion of capital in these legal persons be controlled by French nationals, was 

found to be contrary to the nationality discrimination provisions of the Treaty 

Similarly, in Commission y Hellenic Republic 158 the Court of Justice held that 

provisions of Greek law which required Greek -registered ships to have at least 

half of their shares owned by Greek nationals, or by legal persons more than half 

of whose capital was held by Greek nationals, were contrary to EU law. 

7.73 It is arguable that the thrust of the decisions of the Court of Justice has been such 

as to render the EU's Common Fisheries Policy unworkable in practice in relation 

to national fish quotas. While the Court of Justice in theory has recognised the 

legitimacy of the efforts of Member States seeking to protect the economic 

interests of their own traditional fishing industries, in practice the Court has 

refused to give the Member States sufficient leeway effectively to derogate from 

the general principle of EU law, now embodied in Article 18 TFEU, that there 

should be no discrimination on grounds of nationality. 

7.74 Thus, while in law the Member States might impose general operating conditions 
on fishing vessels, these conditions should apparently not operate in practice so 

as to hinder or prevent the normal operations of the individual fishing vessels in 

question. As the Court noted in jaderow: 

[T]he system of national quotas was adopted in order to enable the measures for the 

conservation of fishery resources provided for by Article 102 of the Act of Accession to 

be implemented in the shortest possible time. It thus constitutes a stage towards a EU 

fisheries policy designed to lead to the restructuring and adaptation of the fishing fleets 

155 Ibid, at para 19. 
156 Case C- 280/89 Commission y Ireland: re British Fishing Boats [1992] ECR I -6185. 
157 Case C- 334/94 Commission y French Republic [1996] ECR I -1307. 
15e Case C -62/96 Commission y Hellenic Republic [1997] ECR I -6725. 
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to the fishing resources available. That quota system constitutes nonetheless a deroga- 
tion from the general rule of equal conditions of access to fishery resources laid down in 
Article 2(1) of Regulation No 101/76. 

Consequently, the measures which the Member States may adopt when exercising the 
power conferred upon them by Article 5(2) of Regulation No 170 /83 with a view to 
excluding certain of the vessels flying their flag from sharing in the utilisation of their 
national quotas are justified only if they are suitable and necessary for attaining the aim 
of the quotas set out above. 

That aim may in fact justify conditions designed to ensure that there is a real economic 
link between the vessel and the Member State in question if the purpose of such 
conditions is that the populations dependent on fisheries and related industries should 
benefit from quotas. On the other hand, any requirement of an economic link which 
exceed those limits cannot be justified by the system of national quotas. 

Consequently ... EU law as it now stands does not preclude a Member State from laying 
down conditions designed to ensure that the vessel has a real economic link with that 
State if that link concerns only the relations between the vessel's fishing operations and 
the populations dependent on fishing and related industries.159 

It would appear, then, to be accepted by the CJEU that Member States have a 7.75 
legitimate interest in preserving from EU -wide fishing the catches for which their 
nationals have traditionally fished, with a view to safeguarding the activities of 
the local populations dependent on fisheries and related industries of the Mem- 
ber States which existed before the Common Fisheries Policy came into being. In 
particular, Member States would appear to be authorised to lay down specific 
requirements as to the mode of operation of nationally- registered fishing vessels 
fishing against their national quota, with a view to ensuring a real economic link, 
as narrowly defined, between those fishing- dependent populations of the Mem- 
ber State and the vessels fishing against that Member State's quota. Although 
lawful in principle, particular economic link requirements imposed by a Member 
State may still be attacked as disproportionate in practice in individual cases. 

The courts in the UK have held that specific regulation of how the national quota 7.76 
is to be divided up among the entitled fishing vessels is a matter in which the 
courts will interfere only if the decision could be said to be manifestly inappro- 
priatel6o or done in bad faith.161 The objective of the Common Fisheries Policy is 
not to establish individual fishermen's rights but to protect and preserve a 
collective resource. Thus in Boyd Line Management v Ministry of Agriculture 
Fisheries and Food,162 a claim for Francovich damages was made against MAFF by a 
fishing concern which was unable to fish its full allocated quota in haddock and 

109 Case 216/87 R v Minister of Agriculture Fisheries and Food, ex p Jaderow Ltd [1990] ECR 4509 at 
4544, paras 24-27. 

160 
See R y Ministry of Agriculture Fisheries and Food, ex p Astonquest [1999] European Law Reports 141 

(QBD); [2000] European Law Reports 371 (EWCA). 
161 

R v Ministry of Agriculture Fisheries and Food, ex p Onward Fishing Co Ltd [1996] CLY 233 (QBD) 
(Buxton J, 31 July 1996). 

162 See too Boyd Line Management v Ministry of Agriculture Fisheries and Food (No 1) [1999] European 
Law Reports 44 (EWCA) (14 October 1998); and Boyd Line Management y Ministry of Agriculture Fisheries 
and Food (No 2) [1999] All ER (D) 361, EWCA (30 March 1999). 
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cod as a result of the decision of the national administration to close the relevant 

(Norwegian) waters to UK vessels on the grounds that the total UK quota had 

been exhausted. It was alleged that this was the result of over -fishing by 

competing 'non -sector' UK vessels which were not members of a Fish Producers 

Organisation. The plaintiff claimed that the loss of his quota arose directly from 

the failure on the part of MAFF properly to enforce the EU law and to ensure that 

the non -sector vessels kept within their individually allocated quotas. The claim 

was dismissed by the court as disclosing no reasonable cause of action, in that the 

provisions of EU law were intended to control total UK quotas and could not be 

said to give rise to an individual right of property in the fish allocated under the 

individual internal quota scheme. 

FURTHER REFORM OF THE COMMON FISHERIES POLICY? 

7,77 On the Commission's own account, the Common Fisheries Policy has been an 

unmitigated failure. In a 2009 Green Paper calling for fundamental re- reform of 

the Common Fisheries Policy, the Commission describes its achievements to date 

as follows: 

European fish stocks have been overfished for decades and the fishing fleets remain too 

large for the available resources. This combination means that too many vessels chase 

too few fish and many parts of the European fleet are economically unviable. The 

outcome has been a continuous decrease in the amounts of seafood fished from Europe's 

waters: more than half of the fish consumed on the European market is now imported. 

The high volatility of oil prices and the financial crisis have exacerbated the low 

economic resilience of fishing.163 

7.78 The same Commission Green Paper recounts the following statistics,164 among 

others, to support its claim that the commercial fishing industry in the EU is 

eroding its own ecological and economic bases: 88 per cent of EU stocks are being 

fished beyond their recommended Maximum Sustainable Yield (which is the 

maximum annual catch which on average can be taken year after year from a fish 

stock without deteriorating the productivity of the fish stock); 30 per cent of the 

fish stocks in EU waters for which there is sufficient information to make an 

assessment of their state are outside safe biological limits, which means that they 

may not be able to replenish; according to the International Council for the 

Exploration of the Sea (ICES), 93 per cent of the cod in the North Sea are fished 

before they can breed. 

7.79 The Commission notes that most of Europe's fishing fleets are either running 

losses, or returning low profits. The Commission notes the existence of continued 

heavy public financial support for the fishing industry: both direct, in the form of 

direct aid from the European Fisheries Fund and similar national aid schemes; 

163 Commission Green Paper, Reform of the Common Fisheries Policy, COM(2009)163 final (Brussels, 

22.4.2009) at 4. 
164 See generally Regulation (EC) No 199/2008 [2008] OJ L60 /1, concerning the establishment of a 

Community framework for the collection, management and use of data in the fisheries sector and 

support for scientific advice regarding the Common Fisheries Policy. 
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and indirect, such as exemption from fuel taxes and the fact that, unlike other 
industries, commercial fishermen have free access to the natural resource they 
exploit while they contribute nothing to public management control and safety at 
sea costs associated with their commercial activities. The result is a chronic 
over -capacity in the combined fleets of the fishing Member States, in that they can 
take much more fish than can safely be removed without jeopardising the future 
productivity of stocks. Such minimal reduction in the size of the fishing fleets as 
has occurred through EU initiatives such as vessel -scrapping schemes has been 
offset by the improved technical capacity of those boats which remain to locate 
and catch even more fish.165 The Commission also notes that: 

Another important consequence of the vicious circle of overfishing, overcapacity and 
low economic resilience is high political pressure to increase short -term fishing oppor- 
tunities at the expense of the future sustainability of the industry. Sustained political and 
economic pressure has led industry and Member States to request countless deroga- 
tions, exceptions and specific measures. In many cases, the industry has found ways to 
counteract the short -term negative economic effects of these measures, leading to the 
need for even more detailed measures. Documenting, deciding, implementing and 
controlling the vast and diverse European fisheries through such micro- management is 
increasingly complex, difficult to understand and very costly to manage and contro1.166 

165 In Joined Cases T- 218/03 to T- 240/03 Cathal Boyle y Commission [2006] ECR II -1699, the 
Commission noted that even with the same tonnage and power, a new vessel is superior to an old 
vessel because of the following elements: the use of electronic equipment to find fish and to control 
precisely trawl depth and speed; increased efficiency in the use of fuel; the increased efficiency of the 
propeller and the improvement of the hydrodynamic performance of the net, allowing the vessel to 
trawl a bigger net with the same engine power; the use of more powerful deck equipment, making it 
possible to haul the net more times per day (on the larger vessels the deck equipment is operated by 
auxiliary engines which are not taken into account when calculating the power of the vessel); and the 
use of mechanised systems for deploying long lines, allowing more hooks to be deployed and 
recovered at the same time. 

166 Commission Green Paper, Reform of the Common Fisheries Policy, COM(2009)163 final (Brussels, 
22.4.2009) at 7. 
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The Protection of Commercial Agents and 
the Recovery of Commercial Debts 

in EU Law 

INTRODUCTION 

8.01 From one (perhaps paradoxical) perspective on what some might consider to be 

the ultimate capitalist venture, it might be said that the EU project is based on a 

classic Mandan analysis of human relation and society, in that it presupposes that 

economics will ultimately determine politics. Thus if one successfully creates a 

fully economically integrated cross - border customs union in Europe, national 

politics will eventually wither away, to be replaced by a new supra -national 
European polity. Where the single internal market leads, the people(s) will follow. 

8.02 Given the (political) importance of the goal of economic integration, so much of 

the orthodox presentation of EU law focuses on its cross - border commercial 
aspects, creating the conditions for the free movement of goods, services, workers 

and capital across national borders, and ensuring the possibilities for undistorted 
competition within the single European market thereby created to take place. 

8.03 But one of the purposes of this book is to highlight that while such an analysis of 

EU law is necessary, it is most certainly not sufficient for a proper appreciation of 

the scope and ambitions of the EU project which -as is plain from the Preamble 
to and opening Articles of the post- Lisbon Treaty on European Union (TEU) - 
avowedly now seek to embody values greater than simply those of homo oeco- 

nomicus. Instead, in the words of Article 2 TEU, the EU is 'founded on the values 

of respect for human dignity, freedom, democracy, equality, the rule of law and 

respect for human rights', seeking, as Article 3(1) TEU claims, to 'promote peace, 

its values and the well -being of its peoples'. 

8.04 Thus the economic model which the EU project promises to promote is not 

unbridled and unfeeling Anglo -Saxon capitalism- Nietzsche red in tooth and 

claw but Euro- capitalism with a paternalist face, where the internal market 

which it establishes shall, in the words of Article 3(3) TFEU, 

work for the sustainable development of Europe based on balanced economic growth 

and price stability, a highly competitive social market economy, aiming at full employ- 

ment and social progress .... 

8.05 It is against such a philosophical- economic background that the two EU law 

measures discussed in this chapter -on the protection of commercial agents and 
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the recovery of commercial debts -can best be understood. Both of these meas- 
ures, in the name of 'fairness' and 'social protection', seek to ameliorate the 
harshness of the commercial market by importing into its operation a regulatory 
bias in favour of those seen to be economically weaker and hence otherwise 
exploitable. 

THE PROTECTION OF COMMERCIAL AGENTS 

Commercial Agents at Common Law 

At common law, in both Scots law and English law -in notable contrast to the 8.06 
positions in France and Germany -an agent in a commercial relationship to his or 
her principal has no right (in the absence of any specific contractual provision) 
either to indemnity or to compensation for the simple fact of the termination of a 
relationship of agency. Termination of a contract in accordance with its specified 
terms of notice, or at the natural end of a fixed term contract, does not give rise to 
or form the basis for any damages claim. 

Further, despite Lord Mansfield's efforts in the course of the 18th century, the 8.07 
common law of contract in the UK does not (yet) recognise general duties of good 
faith which might override or supplement the agreed written terms of an 
agreement, although a general good faith obligation is now statutorily implied 
into consumer contracts by virtue of the Unfair Contract Terms Directive 93/13/ 
EEC.1 Also at common law, if there were a termination of an agency contract other 
than in accordance with its terms, the injured party would be expected to mitigate 
his loss in response to such breach of contract. The court accordingly would 
typically look at the activities of the innocent party subsequent to the wrongful 
termination to ascertain what losses he had in fact suffered. 

Lastly, at English and Scots common law there is no concept of compensating an 8.08 
agent in respect of any goodwill he has built up on behalf of his principal as a 
quasi -contractual obligation. The common law on unjust enrichment is regarded 
as a residuary category of obligation, normally to be prayed in aid only in the 
event of the lack, or frustration, of agreed contractual terms between the parties. 
In any event, unjust enrichment law does not recognise any claim for compensa- 
tion for goodwill accrued by the principal through the efforts of the agent in 
properly carrying out his contractual duties. 

Treaty Provisions on Commercial Agents 

There are no Treaty provisions dealing specifically with 'commercial agents'. The 8.09 
EU secondary legislation which was adopted to regulate their position (see paras 

' (Re- )implemented in the United Kingdom by the Unfair Terms in Consumer Contracts Regula- 
tions 1999 (SI 1999/2083). 
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8.12 et seq below) took as its legal basis Articles 57(2) and 100 of the EC Treaty, and 

was to be 'guided by the principles of Article 117 of the EC Treaty'. 

8.10 In post- Lisbon terms, the relevant Treaty provisions are to be found in the Treaty 

on the Functioning of the European Union (TFEU), in particular (after amend- 

ment): 

a) Article 53(1) TFEU, which gives the EU legislator power to make legislative 

provisions 'in order to make it easier for persons to take up and pursue 
activities as self- employed persons' and to harmonise Member States laws 

'concerning the taking -up and pursuit of activities as self- employed persons'; 

b) Article 114 TFEU, which allows the EU to adopt 'measures for the approxima- 
tion of the provisions laid down by law, regulation or administrative action in 

Member States which have as their object the establishment and functioning 
of the internal market'; and 

c) Article 151 TFEU, which speaks of the objectives of the EU and Member 

States as including 'the promotion of ... improved living and working 
conditions, so as to make possible their harmonisation while the improve- 

ment is being maintained'. 

EU Fundamental Rights and Commercial Agen is 

8.11 Article 15(1) of the EU Charter of Fundamental Rights (CFR) provides that 

'everyone has the right to engage in work and to pursue a freely chosen or 

accepted occupation'; while Article 16 CFR provides that 'the freedom to conduct 

a business in accordance with Union law and national laws and practices is 

recognised'. As the Court of Justice has observed: 

51. Freedom to pursue an occupation is one of the general principles of EU law (Case 

C- 177/90 Kühn [1992] ECR I -35, paragraph 16; Case C- 280/93 Germany v Council 

[1994] ECR I -4973, paragraph 78; and SAM Schiffahrt and Stapf, paragraph 72). The 

same is true of freedom to conduct a business, which coincides with freedom to 

pursue an occupation (Joined Cases C- 143/88 and C -92/89 Zuckerfabrik Süderdith- 

marschen and Zuckerfabrik Soest [1991] ECR I -415, paragraphs 72 to 77). 

52. Those freedoms are not absolute rights, however, but must be considered in 

relation to their social function. Consequently, restrictions may be imposed on their 

exercise, provided that the restrictions correspond to objectives of general interest 

and do not constitute in relation to the aim pursued a disproportionate and 

intolerable interference, impairing the very substance of the rights guaranteed (see 

inter alia Case C- 200/96 Metronome Musik [1998] ECR I -1953, paragraph 21)? 

EU SECONDARY LAW ON COMMERCIAL AGENTS 

8.12 In 1986 the Council of Ministers of what is now the EU adopted the Commercial 
Agents Directive 86/653/EEC3 aimed at harmonising national laws concerning 
the mutual rights and obligations of commercial agents and their principals. As 

2 Joined Cases C- 184/02 & C- 223/02 Spain and Finland y Parliament and Council [2004] ECR I -7789 

at paras 51 -52. 
3 [1986] OJ L382/17. 
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has been noted (see para 8.09 above), its Preamble stated that the Commercial 
Agents Directive was guided by the principles of Article 117 of the EC Treaty 
(now, after amendment, Article 151 TFEU), which spoke of 'the need to promote 
improved working conditions and an improved standard of living for workers'. 
The Commercial Agents Directive can thus be seen to be intended to harmonise 
the laws while maintaining higher standards of legal protection for agents, and 
can be understood as constituting part of the same 'Social Europe' programme as 
the Acquired Rights Directive 79/207/EEC, which concerned the preservation of 
the rights of employees on the transfer of undertakings. The aim of both 
Directives is 'manifestly social'4: both Directives seek to protect the interests, and 
safeguard and improve the rights, of individuals, whether employees or agents, 
in their contractual relationships with those who employ them or their services .3 

In Ingmar GB Ltd y Eaton Leonard Technologies Inc, the Court of Justice made the 
following general observations in relation to the Commercial Agents Directive: 

[I]t should be borne in mind that, as is apparent from the second recital in the preamble 
to the Directive, the harmonising measures laid down by the Directive are intended, 
inter alia, to eliminate restrictions on the carrying -on of the activities of commercial 
agents, to make the conditions within the Community uniform and to increase the 
security of commercial transactions (see to that effect, Bellone, paragraph 17). The 
purpose of the regime established in Articles 17 to 19 of the Directive is thus to protect, 
for all commercial agents, freedom of establishment and the operation of undistorted 
competition in the internal market. Those provisions must therefore be observed 
throughout the Community if those Treaty objectives are to be attained .6 

The activities of the commercial agent do not need to have any cross - border 8.13 
dimension in order for the Commercial Agents Directive to be prayed in their 
aid? The provisions of the Directive occupy the field of commercial agency in the 
Member State. Further, no derogation by the Member States from its provisions 
was held to be possible, except where expressly provided for in the terms of the 
Directive. The Directive has produced a mandatory code governing the rights to 
remuneration of commercial agents, guaranteeing their right to commission on 
relevant transactions by the principal both during and, in certain circumstances, 
even after the termination of the agency contract. 

Under the Directive the agent is entitled to receive commission on commercial 8.14 
transactions concluded during the period covered by the agency contract, both 
where the particular transaction has been concluded as a result of his action and 

See Joined Cases C-132, 138, 139 /91 Katsikas v Konstantinidis [1992] ECR I -6577, in particular the 
Opinion of AG Van Gerven at para 12. 

5 See, eg, Case C- 348/07 Turgay Semen y Deutsche Tamoil GmbH [2009] ECR I -2341 at para 21: 'In 
light of the aim of the Directive ... an interpretation of Article 17 of the Directive [on post -termination 
indemnity] to the effect proposed by the referring court is permissible only if it will not prove to be 
detrimental to the commercial agent. 

6 Case C- 381/98 Ingmar GB Ltd y Eaton Leonard Technologies Inc [2000] ECR I -9305 at paras 23 -24. 
Case C- 215/97 Barbara Bellone y Yokohama SpA [1998] ECR I -2191, where the Court held that even 

In a purely domestic agency contract with no cross -border implications, the courts in Italy could not 
apply a doctrine of Italian law which prevents a commercial agent who has not registered as such with 
the local Chamber of Commerce from bringing court proceedings for the recovery of commission and 
indemnities in respect of activities carried out by him. 
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where the transaction is concluded with a third party whom he has previously 

acquired as a customer for transactions of the same kind (Article 7(1)). In 

addition, the commercial agent is entitled under Article 7(2) to full payment in 

respect of any transaction within any geographical area assigned to him by the 

principal8 and, post -termination, to commission on transactions which were 

predominantly attributable to the agent's work during the period of agency 

(Article 8). Minimum periods of notice are laid down for the due termination of 

an agency contract concluded for an unlimited period (Article 15). The extent to 

which restraint of trade clauses might be enforced after the termination of an 

agency contract was also specified in the Directive (Article 20). Lastly, and 

perhaps most importantly in relation to the pre -existing common law rights in the 

United Kingdom, the agent was granted an entitlement, under EU law, either to 

an indemnity or to compensation for the fact of the loss of his agency once his 

relationship with his principal had come to an end (Article 17). 

Indemnity or Compensation -Two Distinct Post -termination Payment 
Regimes 

Commission Report on the Application of Article 17 of Directive 86/653 

8.15 During the negotiations in 1986 within the Council of Ministers which resulted in 

the adoption of Directive 86/653, no agreement could be reached on the manner 

of calculation of any post -contractual termination payment to which the agent 

would be entitled under the provisions of the directive. A compromise was 

reached whereby the Member States were permitted to implement within their 

national laws an indemnity or a compensation scheme. It was agreed, however, 

that within eight years of the deadline for implementation of the Directive (which 

for the majority of Member States was 1 January 1990, with Italy being given until 

1 January 1993, and the United Kingdom and Ireland until 1 January 1994), the 

Commission would submit a report to the Council of Ministers setting out how 

these two options had worked in practice. This Commission report was produced 

8 In Case C- 104/95 Kontogeorgas [1996] ECR I -6643, the Court was called upon to interpret Art 7 of 

Directive 86/653 in a situation where the principal itself sold its goods to customers belonging to a 

geographical area which it had entrusted to a commercial agent. When asked whether that agent 

could claim commission for transactions concluded without any action on his part, the Court held, at 

para 16 of the judgment, that Art 7 of that Directive provides for entitlement to commission in two 

alternative cases: para 1 refers to the agent's ongoing or previous activities, whereas para 2 provides 

that a commercial agent is to be remunerated for all transactions entered into with customers 
belonging to a certain area or group, no mention being made of the need for any particular activity on 

the part of the agent. Accordingly, the Court interpreted the Directive as meaning that where a 

commercial agent is entrusted with a geographical area, he is entitled to commission on transactions 
concluded with customers belonging to that area, even if they were concluded without any action on 

his part. In Case C -19/07 Heirs of Paul Chevassus- Marche v Groupe Danone [2008] ECR I -159 the Court 

pulled back from that general proposition slightly by holding that that the commercial agent can claim 

commission on the basis of a transaction only to the extent that the principal acted, directly or 

indirectly, in the conclusion of that transaction, rather than any other third party otherwise uncon- 

nected to the agent's relationship with his principal. 



The Protection of Commercial Agents 293 

on 23 July 1996, after the Directive had been implemented in the UK and Ireland 
for only a year and half.9 

Article 17(1) of the Commercial Agents Directive requires Member States to take 8.16 
the measures necessary to ensure that the commercial agent is, after termination 
of the agency contract, either indemnified under Article 17(2) or compensated 
under Article 17(3). The provisions for payment of either an indemnity or 
compensation on termination of the commercial agency represented a compro- 
mise within the Council of Ministers in allowing the continued existence of two 
quite distinct -and indeed incompatible- regimes or systems for quantifying the 
commercial agent's post -termination entitlements. As the CJEU has noted: 

15. As regards termination of a contract, Article 17(1) of the Directive introduces a 
system that allows Member States to choose between two options. Member States 
are to take the measures necessary to ensure that the commercial agent is, after 
termination of the agency contract, either indemnified in accordance with the 
criteria set out in paragraph 2 or compensated for damage in accordance with the 
criteria set out in paragraph 3. 

17. According to settled case -law, the system established by Article 17 of the Directive 
concerning, in particular, the protection of the commercial agent after termination 
of the contract is mandatory in nature." 

18. As regards the indemnity for termination of the agency contract, the Member States 
may exercise their discretion as to the choice of methods for calculating the 
indemnity only within the strict framework established by Articles 17 and 18 of the 
Directive.11 

The indemnity provision in Article 17(2) of the Directive, in effect, codified and 8.17 
modified the existing law and practice of the German courts in relation to their 
interpretation and application of Article 89B of the German Commercial Code 
(Handelsgesetzbuch -HGB) on commercial agents in Germany. The compensation 
provision in Article 17(3) was, by contrast, derived from the provisions, doctrine 
and case law French commercial law relative to commercial agents. 

Article 17(2) of Directive 86 /653 /EEC -German- derived law on post -termination 
indemnity for commercial agents 

The Directive's indemnity provision as modelled on German law looked to the 8.18 
past performance of the contract of agency. It was intended to provide the agent 
With a payment under an equitable or quasi -contractual obligation, akin to unjust 

9 See the European Commission Report of 23 July 1996 on the Application of Article 17 of the 
Commercial Agents Directive, COM 96/0364 FINAL. And see too Case C- 348/07 Turgay Semen v 
Deutsche Tamoil GmbH [2009] ECR I -2341 at para 22: '[T]he Court has already had occasion to refer to 
the Report on the application of Article 17 submitted by the Commission on 23 July 1996 (COM (96) 
364 final). That report provides detailed information as regards the actual calculation of the indemnity 
and is intended to facilitate a more uniform interpretation of Article 17 ....' 

10 Case C- 381/98 Ingmar [2000] ECR I -9305, para 21; and Case C- 465/04 Honyvem Informazioni 
Commerciali [2006] ECR I -2879 para 22. 

11 Case C- 348/07 Turgay Semen v Deutsche Tamoil GmbH, above n 9, at paras 15, 17 -18. 



294 The Protection of Commercial Agents and the Recovery of Commercial Debts in EU Law 

enrichment, which might arise during the course of the agency contract, depend- 
ing on the performance of the agent. Under this provision the principal is held 

obliged to indemnify his agent in respect of the general goodwill built up by the 

agent over the course of the agency, given that this goodwill would continue to 

benefit the principal after the termination of the agency contract. Thus entitle- 

ment to such an indemnity is conditional on its being shown that the commercial 
agent had brought new customers, or had significantly increased the principal's 
volume of business with existing customers.12 As the CJEU has specified: 

19. The procedure for the system laid down by Article 17 of the Directive can be broken 

down into three stages. The aim of the first stage is, first of all, to quantify the 

benefits accruing to the principal as a result of the volume of business with 

customers brought by the commercial agent, in accordance with the provisions of 

the first indent of Article 17(2)(a) of the Directive. The aim of the second stage is to 

check, in accordance with the second indent of that provision, whether the amount 

established on the basis of the abovementioned criteria is equitable, having regard 

to all the circumstances of the case and, in particular, to the commission lost by the 

commercial agent. Finally, at the third stage, the amount of the indemnity is subject 

to an upper limit provided for in Article 17(2)(b) of the Directive, which only comes 

into play if the amount calculated during stages one and two exceeds it. 

20. Consequently, since commission lost is only one of several elements relevant to 

determining whether the amount of indemnity is equitable, it is for the national 

court to determine, during the second stage of its assessment, whether the indem- 

nity granted to the commercial agent is, ultimately, equitable, and therefore 

whether, and where relevant, to what extent, taking into account all relevant 

circumstances of the case, the indemnity may have to be adjusted.13 

8.19 Article 17(2)(b) of the Directive provided that a maximum of one year's average 

commission could be awarded by the court by way of such indemnity. In the 

imposition of a statutory ceiling, the EU indemnity provision parallels the UK 

provisions which set an upper limit on the amount of the compensatory award 

which may be made by industrial tribunals to persons they have found to be 

unfairly dismissed. Article 17(2)(c) of the Directive preserves the right of the 

commercial agent who has been dismissed without due notice to seek contractual 
damages equivalent to payment in lieu of such notice, in addition to any 

indemnity payment. 

8.20 The German case law referred to in the aforementioned Commission Report (see 

para 8.15 above) seems to set out a number of general principles in the calculation 

of entitlement to indemnity: 

a) There is no need on the part of the agent to identify specific actual loss 

following the termination of the agency. 
b) The courts ascertain whether any increase in business or turnover during the 

period of agency can be considered to be economically equivalent to the 

acquisition of a new customer ('upgrades'). 

12 See, eg, Case VIII ZR 116/95 Re Termination of an Agency Agreement [1998] European Commercial 

Cases 249 (Bundesgerichtshof). 
13 Case C- 348/07 Turgay Semen y Deutsche Tamoil GmbH, above n 9, at paras 19 -20. 
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c) Only new custom(ers) acquired within the assigned agency territory will be 
considered, since the agent has no entitlement to commission from those 
customers he has brought to the principal who are situated outside his 
agency territory. 

d) The agent must have actively contributed to the acquisition of the new 
custom. 

e) The principal must be shown to continue to derive benefit from the customer 
list built up by the agent, whether in continuing to deal directly with them or 
in realising their capital value by selling on the list to a third party.14 

f) If the agent continues to service the same clients for the same line of products 
after the termination of his agency, there will be no entitlement to indemnity 
from his former principal.15 

The German courts then calculate the indemnity entitlement as follows: 8.21 

a) Ascertain the number of new customers and increased volume of business 
from existing customers, and calculate the gross commission (including any 
fixed remuneration in respect of the introduction of new customers16) 
received from them over the last 12 months of the agency contract. Note, that 
while it is for the agent to prove that certain customers have been introduced 
by him, it is for the principal to prove that no on -going gain /profitable 
business might reasonably be expected of such customers. 

b) Estimate how long the new business generated by the agent will last for the 
principal termination -usually two to three years, but variable 
depending on the health and nature of the sector of the market in question. 
For example, sales of motor cars occur less often than sales of household 
white goods, and the corresponding period of repeat sales will be longer in 
the former case, perhaps five years (Prognosezeitraum). 

c) Make an allowance for the rate of natural wastage of customers naturally 
migrating from the principal ( Abwanderungsquote). 

d) Reduce the total calculation to take account of accelerated payment of future 
loss (Multifaktorentabelle). 

e) Determine whether any further modification should be made from such 
general considerations of equity as the following: 

whether or not the agent has been retained by other principals; 
whether the agent was at fault in any way, for example by deliberately 
causing a down -turn in sales; 
the level of remuneration enjoyed by the agent; 
whether the principal's turnover has been decreased or increased; 
whether or not pension payments were made by the principal (if so, 
these will tend to reduce the agent's claim to termination indemnity); 
whether or not a restraint of trade clause was enforced against the 
agent, and whether or not he has received any compensatory payment 
in respect of his agreeing to such non -competition. 

14 Case 18U 162/76 Oberlandsgericht Hamm, 14 March 1977. See, too, on continuing indirect 
benefit to the principal, the Bundesgerichtshof Decision of 9 November 1967, BGHZ 49, 39 at 43. 

1 Case BB 605/60 Bundesgerichtshof, 25 April 1960. 
16 Case VII ZR 194/63 Bundesgerichtshof, 15 February 1965. 
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Having reached a figure on the basis of the foregoing calculations and considera- 

tion of the overall equities, the total reached should be reduced to the statutory 
cap of one year's commission of all customers, and not simply the new or 

enhanced custom considered at stage one of the calculation.17 As in statutory 
unfair dismissal compensation claims, the one -year maximum is said to be a final 

corrective figure, rather than a mode of calculation.18 

Article 17(3) of Directive 86 /653 /EEC - French- derived law on compensation for 
commercial agents 

8.22 Commercial agency in France is governed by the law of 28 June 1991 (the Loi no 

91 -593), which replaces the Decree of 23 December 1958 (the 1958 Decree) and 

since 1 January 1994 has applied to all agency agreements no matter the date of 

their execution. Under Article 12 of the 1991 law, a right was established to 

compensation for the termination of any type of agency agreement. 

8.23 In contrast to the German- inspired indemnity provision, the French -derived 

compensation provision of Article 17(3) of the Directive looks not to past 

performance but to the actual loss of clientèle sustained by the agent at the time of 

termination. Thus, damage to the agent is deemed to occur when the termination 
takes place in circumstances which deprive the commercial agent of the commis- 

sions which proper performance of the agency contract would have procured 
him, as well as where the agent has been unable to recoup the costs and expenses 

incurred by him in carrying out his side of the agency contract. 

8.24 The compensation provisions under the Directive represent that part of the 

market which is lost to the agent, and his loss is fixed at that moment of loss. 

Accordingly future events, such as the principal ceasing to trade or the agent 

continuing to work with the same or other clients, are not taken into account. The 

compensation award may be analysed as representing the cost to the principal, or 

the agent's successor, of purchasing the agency from the agent, or alternatively as 

the cost in time and effort that it will take the agent to reconstitute the client base 

of which he has been forcefully deprived.19 These compensation provisions are, 

then, not like claims to damages at Scots or English common law for breach of 

contract. There is no general duty on the part of the agent to mitigate loss on 

termination, and no specific statutory ceiling is placed on the amount which 

might be claimed under the compensation provision. 

8.25 The additional rights which the status of 'commercial agent' brings become plain 

when one looks at a case dealing with analogous provisions under Belgian law. In 

Re a Sale Promoter,20 the Brussels Labour Court of Appeal was faced with a claim 

both to notice and to 'compensation for loss of special status as a commercial 

" Case VII ZR 47/69 Bundesgerichtshof, 19 November 1970. 
18 Case VII ZR 23/70 Bundesgerichtshof, 3 June 1971. 
19 See J -M Leloup, 'Agent Commercial' in Repertoire de Droit Commercial, 2nd edn (Paris, Dal1OZ. 

1996) at para 87. 
20 Re a Sale Promoter [1990] European Commercial Cases 495. 
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representative' by an individual who had been employed as a 'sales promoter'. 
The Belgian Court held that while he might be entitled to a payment in lieu of 
notice on the termination of his employment contract, he was not entitled to any 
further compensation which would otherwise be due to a commercial representa- 
tive who had actively sought out custom and recruited a clientèle for his 
principal, since the claimant's job as ,sales promoter consisted only in the 
'motivation, management and supervision of a team of representatives' rather 
than direct customer contact. 

In principle, the compensation provisions as applied by the French courts are not 8.26 
to exceed the reasonable loss incurred by the agent. In practice, the French courts 
have, in general, applied a broad general rule for what constitutes reasonable 
loss: that is to say, a payment of two years' gross commission. This amount of 
compensation is usually calculated either on the basis of figures actually due and 
payable to the agent over the last two years of the contract (if properly performed 
on both sides) or on a two -year average calculated over the last three years of the 
contract 21 If circumstances warrant it, this two -year gross commission figure may 
be increased (say, to three years) to take account of other factors, for example 
storage and delivery expenses incurred by the agent in relation to the principal's 
unsold goods or, indeed, bad faith or disloyalty on the part of the principal as 
demonstrated by the manner in which the termination was carried out 22 In 

21 See F Collart Dutilleul and P Delbecque, Contrats civils et commerciaux (Paris, Dalloz, 1991) at para 
680 (author's translation): 'The termination by the principal of the commercial agent gives the latter a 
right to claim a compensatory indemnity in respect of damage sustained (1958 Decree Article 3 
paragraph 4). The commercial agent is therefore protected against summary termination of his 
contract and the Community directive confirms this solution in providing in Article 17 that the 
commercial agent is entitled to receive compensation or indemnity upon the ending of his contract. 
The right of the commercial agents is, nonetheless, not an absolute one. It is still necessary that he has 
committed no fault. [The onus lying on the principal to prove otherwise (Corn 24 January 1989, Bull 
Civ, IV no 30)]. The contravention of a non -competition obligations, a clear down -turn in activity 
leading to a falling in of sales, or repeated negligence deprive him of rights to any indemnity [See 
Com 29 November 1971, Bull Civ, IV no 287; 28 April 1975, Bull Civ, Iv no 112] It is also necessary that 
the termination of the contract comes from the principal and not from the agent himself, in which case 
the common law comes back into play. [See Corn 18 October 1988 Bull Civ, IV no 277] And finally it is 
still necessary that the ending of contractual relations was not caused by the transfer of the contract to 
a third party. In applying the 1958 decree and therefore without having regard to the 1986 directive the 
commercial agent is still deprived of any claim to damages if his fixed term contract was not renewed 
[See Com 22 January 1980 Bull Civ, W no 36] and also if the contract has come to an end because of 
death, illness or by joint agreement. ... In every case, if the commercial agent properly fulfils the 
conditions for entitlement to compensation, he will be quite well set up because the courts and 
tribunals customarily fix the amount of indemnity by reference to the gross commission earned by the 
agent during the last two or three years of the agency contract [Aix 9 April 1975, Bull Aix no 111.] Most 
commonly, compensation is fixed at the aggregate of the lost commissions during the last two years 
[Aix 5 June 1979, Bull Aix no 195.] At times parties seek to reach agreement in advanced on the 
amount of damages due in the case of termination. Such agreements, whatever their nature (penalty 
clause or agreed compensation, whichever seems more appropriate) are of doubtful legality having 
regard to Article 3 of the 1958 Decree which gives a right to compensation or indemnity "notwith- 
standing any clause to the contrary".' 

22 See R Houin and M Pedamon, Droit commercial 9th edn (Paris, Dalloz, 1990) at para 633 (author's 
translation): 'Judicial Evaluation.- According to article 3 of the 1958 Decree the indemnity must 
compensate the damage sustained by the agent in accordance with the rules relating to contractual 
responsibility. Among the elements of this damage to be taken into consideration it is well known 
established that this include the loss of clients tied to the market and products of the principal, and the 
clear loss of the commissions which the agent would have received if the contract had continued; 
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exceptional circumstances, too, the two -year figure is decreased (say, to six 

months) to take account of, for example, a gradual downturn in the performance 
of the contract by the agent over the previous years which is not otherwise 

explicable by objective factors such as increased competition, general economic 

trends in changes in taste and fashion.23 

Article 18 of Directive 86 /653 -Forfeiture of Rights to Post -termination 
Indemnity or Compensation 

8.27 Where an agency contract is ended by the death of the agent, his estate will retain 

the right to compensation (see Article 17(4) of the Directive). It is only in very 

limited and specific circumstances that an agent will lose his right to claim a 

compensation or indemnity payment on the ending of his agency contract. Such 

circumstances are set out in Article 18 (see paras 8.28 -8.38 below). Article 19 

provides that the termination payment provisions of the Regulations may not be 

derogated from to the detriment of the commercial agents before the contact 

expires. This means that the agent's right to a termination payment subsists, 

notwithstanding any apparent agreement between the parties which is contrary 

to the terms of the Directive. As the Court of Justice has noted: 

24. As regards Article 19 of the Directive, it must be recalled, first of all, that, according 

to settled case -law, the terms used to establish exceptions to a general principle laid 

down by EU law, such as that resulting from the indemnity scheme provided for by 

Article 17 of the Directive, are to be interpreted strictly (Case C- 150/99 Stockholm 

Lindöpark [2001] ECR I -493, paragraph 25). 

there is also personnel expenses resulting from the letting go of salaried workers or those employed 
by others, the loss of profitability of investments made in the capacity as agent. ... It is the judges who 

ultimately decide on the importance of the prejudice or damage suffered and therefore the amount of 

indemnity (Corn 20 May 1969 JCP 1970 II 16189 PL). In fact it appears that they fix the amount by 

reference to the gross commissions earned by the agents in the last years of his agency, most 

commonly during the last two years (Nimes, 25 April 1974 RDC 1974 79 J Hemard; Riom 8 October 

1976 J -C 1978 II 18941). ... But sometimes included in it are special sums corresponding to 

compensation for storage and delivery which were paid to the agent when he was at the same tome 

custodian of the good (Com 1 December 1981 Bull civ IV no. 418 page 333) or the reparation of 

damage which has been caused to him by the summary termination or by associated activities in 

breach of the duties of good faith. ... In any case the public order character of the 1958 Decree forbids 

contractual terms fixing in advance and in a prejudicial manner the amount of court fixed compensa- 
tion. The solution has been at times discussed but it seems to us plain. Such contractual terms are 

regarded as nullifies in the same way as those which exclude even in principle any compensation. 
There is in this an obvious difference with the regime applicable to non -statutory commercial agents.' 

23 See Memento Pratique Francis Lefebvre, Commercial -distribution, concurrence, consommation, 9th 

edn (Paris, Editions Juridique Lefebvre, 1989) at para 1220 (author's translation): 'The estimating of 

this damage and, therefore the valuation of the indemnity is fundamentally a matter within the 

discretion of the judges (Com 10 May 1977, JCP 1979 II 19048) and varies depending on the particular 
circumstances of each case... It should always be noted that the tribunals frequently award compen- 

sation equal to the gross aggregate of 2 years of commission calculated on the basis of the last two or 

three years prior to the termination (Bordeaux 1 February 1960 GP 1969.2.288; Paris 20 April 1972 

D.1973. som 105; Riom 8 October 1976 JCP 1978.11.18941; Amiens 14 June 1978 GP 1978.2.som.469; 
Tribunal Commercial Versailles 5 February 1969 JCP 1969.1116079; Tribunal Commercial Paris 3 

January 1973, D.1973.som.137). It is only where the termination has justified by fault on the part of the 

commercial agent that compensation will not be due. Although they do not make express or precise 

pronouncements as to the degree of seriousness of the fault, tribunals look generally at failings on the 

part of the agent in refusing him compensation...' 



The Protection of Commercial Agents 299 

25. Next, it must be observed that Article 19 of the Directive provides for the parties to 
be able to derogate from the provisions of Article 17 before the contract expires, 
provided that that derogation is not unfavourable to the commercial agent. It is 
clear, therefore, that the issue of whether or not that derogation is unfavourable 
must be determined at the time the parties contemplate it. The latter cannot agree 
on a derogation if they do not know whether at the end of the contract it will prove 
to be favourable or detrimental to the commercial agent. 

26. That interpretation is also supported by the aim and the character of the system 
established by Articles 17 and 19 of the Directive, as set out in paragraphs 19 and 22 
of this judgment. 

27. Therefore, it must be concluded from the foregoing considerations that Article 19 of 
the Directive must be understood as meaning that a derogation from the provisions 
of Article 17 may be accepted only if, ex ante, there is no possibility that at the end of 
the contract that derogation will prove to be detrimental to the commercial agent. 

32. Article 19 of the Directive must be interpreted as meaning that the indemnity for 
termination of contract which results from the application of Article 17(2) cannot be 
replaced, pursuant to a collective agreement, by an indemnity determined in 
accordance with criteria other than those prescribed by Article 17, unless it is 
established that the application of such an agreement guarantees the commercial 
agent, in every case, an indemnity equal to or greater than that which results from 
the application of Article 17.24 

Serious fault on the part of the agent 

Article 18(a) of the Commercial Agents Directive provides that no indemnity or 8.28 
compensation shall be payable to the agent where the principal has terminated 
the contract because of some default on the part of the agent which would justify 
immediate termination of the agency contract under national law. The French law 
on which these provisions are modelled provides that an agent can be deprived of 
the right to compensation only if the principal is justified in resiling from the 
contract by reason of serious fault on the part of the agent. This is a very high test 
indeed. A useful analogy may be drawn from employment cases, where an 
employee has acted in such a manner going to the heart of the contract and his 
relationship with the employer that the employer is justified as treating the 
employee as, effectively, having repudiated the contract between them, and in 
accepting that repudiation the employer may then lawfully bring the contractual 
relationship between them to an end forthwith. Conversely, unjustified rescission 
from a contract may be treated by the other party as unlawful repudiation such as 
to entitle him to claim damages at common law for breach of contract. 
Thus, in order for a principal to be able successfully to pray in aid Articles 16(a) 8.29 
(justifying immediate termination by the principal of the agency contract) and 
18(a) of the Directive (forfeiture of agent's right to post -termination indemnity or 

24 Case C- 465/04 Honyvem Informazioni Commerciali Srl v Mariella De Zotti [2006] ECR I -2879 at 
paras 24-27 and 32. 
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compensation), he would have to be able to show that the commercial agent acted 

in such a manner as to be in material breach of contract, such as to justify 

immediate rescission from the contract by the principal. The breach by the 

commercial agent must be clear and unequivocal, and of a term which goes to the 

very root and essence of the parties' contract 25 An early example of such a 

repudiating breach in the context of a commercial agency is seen in the 1922 

decision in Graham v United Turkey Red Co,26 where a sales agent broke an express 

undertaking in his contract that he would not sell the same goods supplied by 

others. His breach of contract was found to be so material as to prevent him from 

suing for the remaining commission which he would otherwise have been 

entitled to under the contract. 

8.30 The bias in favour the protection of agents created by the Directive is clear from 

the decision of the Court of Justice in Volvo Car Germany GmbH v Autohof 

Weidensdorf GmbH,27 where the CJEU held that Article 18(a) precludes a self - 

employed commercial agent from being deprived of his goodwill indemnity 
where the principal establishes a default by that agent which occurred after notice 

of termination of the contract was given but before the contract expired, and which 

was such as to justify immediate termination of the contract in question. This 

position may be contrasted with the established common law approach in the UK 

seen in the decision of the Court of Appeal in Boston Deep Sea Fishing and Ice Co y 

Ansell,28 whereby the post -dismissal discovery by an employer /principal of 

misconduct by his erstwhile employee /agent gave the principal an ex post facto 

good defence against any action brought by the employee /agent seeking pay- 

ment for monies under his contract, or damages for its wrongful termination 29 

25 As Lord President Dunedin noted in Wade v Waldron, 1909 SC 571: 'It is familiar law, and quite 

well settled by decision, that in any contract which contains multifarious stipulations there are some 

which go so to the root of the contract that a breach of these stipulations entitled the party pleading 
the breach to declare that the contract is at an end. There are others which do not go to the root of the 

contract, but which are part f the contract, and which would give rise, if broken, to an action for 

damages.' 
26 Graham v United Turkey Red Co, 1922 SC 533. 
27 Case C- 203/09 Volvo Car Germany GmbH v Autohof Weidensdorf GmbH, 28 October, [2010] ECR 

1 -nyr. 
28 Boston Deep Sea Fishing and Ice Co v Ansell (1888) 39 Ch D 339 (CA). 
29 And see Imageview Management Ltd v Jack [2009] EWCA Civ 63, [2009] 2 All ER 666 per Mummery 

LJ at paras 64-65: 'The stringent agency duties so brilliantly expounded in Boston Deep Sea Fishing & 

Ice Co v Ansell (1888) LR 39 Ch D 339 (CA) by the greatest constitution of the Court of Appeal in the 

19th century and in Rhodes v Macalister (1923) 29 Corn Cas 19 by the greatest constitution of the Court 

of Appeal in the 20th century apply to the facts of this case. It is inspiring to read their judgments. I 

would not qualify them in any respect. I cannot improve upon them in any way.... Only one regret, 

and that is that it is still necessary, in the 21st century, to remind agents of what was said by the 

greatest of all the judges, Bowen LJ in Boston Deep Sea Fishing at pp 362 -363, about conflicts of duty 

and interest and the necessity for transparency in the dealings of agents, if confidence in them is to 

continue. In our age it is more important than it ever was for the courts to hold the precise and firm 

line drawn between payments openly, and therefore honestly, received by agents, and undeclared 
payments received by agents secretly, and therefore justly liable to all the legal consequences flowing 

from breaches of an agent's fiduciary obligations.' 
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Termination of the contract by the agent 

Article 18(b) of the Directive provides that no Article 17 indemnity or compensa- 8.31 
don will be payable to the commercial agent where the commercial agent has 
himself terminated the agency contract, unless such termination is justified: 

a) either by the constructive dismissal option, that is to say 'due circumstances 
attributable to the principal' (arguably requiring action on the part of the 
principal in breach of contract3° forcing the agent to this course); 

b) or by the ill -health retirement option, being 'on grounds of the age, infirmity 
or illness of the commercial agent in consequence of which he cannot 
reasonably be required to continue his activities'. 

The ill- health retirement option set out in Article 18(b) has been said to be a 8.32 
surprising provision in relation to the common law of agency in the United 
Kingdom, in that in effect it entitles the agent to force his own retirement -and 
consequent right to the relevant payments from the principal -even in the 
absence of circumstances which would frustrate the contract. If by reason of his 
age or ill- health the agent can no longer reasonably be required to continue his 
activities, this would arguably constitute 'exceptional circumstances' under Arti- 
cle 16(b) such as to entitle the agent to terminate the agreement without notice. 
The question as to what might reasonably be required of the agent would appear 
to be an objective one, rather than a matter simply in the discretion of either the 
agent or principal. If the agent is going to seek payment of post -termination 
compensation in these circumstances, he should be in a position to produce 
evidence to show that his resignation from the agency was in effect forced upon 
him by reason of his age or poor health and was not the result of some whim or 
voluntary act. A French text -book on the question of entitlement to a termination 
payment by reason of age and the like puts the matter thus: 

Article 13b of the 1991 law envisages that the agent has right to compensation on the 
termination of his contract, even if he initiates the termination, if this is 'justified by 
circumstances due to age, infirmity or illness of the commercial agent, as a result of 
which he may no longer reasonably be expected to carry on his activities [as a 
commercial agent]'. 

The onus of proof rests on the agent. He is not required to prove his total incapacity, nor 
the absolute impossibility of his carrying all activity, but rather a state of health in which 
the carrying on of the activities of commercial agent can no longer reasonably be 
expected. 

This state of health may be established by reference to age, infirmity or illness, covering 
virtually every possibility of physical decline. It is not enough for a commercial agent to 
invoke the sole fact of his having reached normal retirement age. The attainment of the 
number of years of contribution necessary to obtain a retirement pension is not of itself 
sufficient if the agent still has the strength required for his professional activity. It is not 
age itself which is under consideration, but the effect this has on strength and vitality. 

3° 
Western Excavating (ECC) Ltd v Sharp [1978] IRLR 27 (CA). 
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Where there is disagreement as to whether performance of the contract may reasonably 

be required, the decision is solely a medical one, as established before the courts 31 

8.33 Under French commercial agency law, it is only where an agent completely 
voluntarily resigns from the agency that he will also lose the right to claim 

compensation. A resignation is said to be involuntary if forced upon the agent by 

reason of age, infirmity or sickness such that he can no longer reasonably carry 

out his duties as agent. This continued right to compensation even on death or 

retirement because of age, infirmity or sickness is said to flow from the concept of 

the agency contract as a kind of joint venture (mandat d'intérêt commun) which, 

over time, creates a species of common property, a mutual fund of added value in 

which both principal and agent have an entitlement to share.32 

8.34 In summary, a commercial agent will not lose his entitlement to a post - 

termination indemnity or compensation payment even where he initiates the 

termination of the agency contract, provided that his rescission from the contract 

can be shown to be objectively justified. 

Entitlement to a termination payment on expiry of a fixed -term contract 

8.35 The question arises as to whether or not the agent's right to compensation or 

indemnity subsists where a fixed -term contract comes to an end. Article 14 of the 

Directive provides that fixed -term contracts which continue to be performed by 

both parties after the agreed expiry date shall be deemed to be converted into an 

agency contract for an indefinite period, with the consequence that the notice 

provisions set out in Article 15 will apply to them. The indemnity and compensa- 
tion provisions of Article 17, however, make no reference to or distinction 
between fixed -term and indefinite -term contracts. 

8.36 Under the pre- Directive rules of French law (governed by terms of the 1958 

Decree) the commercial agent was not given compensation if his fixed -term 

contract was not renewed, on the grounds that the contract which had reached its 

term was not 'terminated', as required by the terms of Article 3 of the French 

Decree, it simply no longer existed. It was therefore comparatively easy for 

principals in France to avoid the requirement of paying post -termination com- 

pensation to their agents simply by concluding with their agent a series of 

fixed -term contracts, each time differing slightly in their terms (by, for example, 

the addition of new products, withdrawal of clients, variation of rates of commis- 

sions). This loophole in the protection afforded to agents was eventually closed 

by the Cour de Cassation in a decision in 199033 in which the court found that the 

non -renewal of a fixed -term contract in such circumstances amounted to an 

'abuse of rights' which therefore gave rise to a right to compensation. The 1991 

31 J -M Leloup, Les Agents Commerciaux -statuts juridiques; stratégies professionnelles, 4th edn (Paris, 

Editions Dalloz, 1998) at para 875 (author's translation). 
32 See Houin and Pedamon, above n 22, at para 823. 
33 De Dietrich v Seiesa, Cass Com 5 October 1990, Bull civ IV no 232, p 161. 
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French law implementing the Directive sought to place fixed -term and indefinite - 
term agency contracts in exactly the same position, by tying the right to compen- 
sation of an agent not to the contact's termination (résilation) but to its ending 
(cessation)34 

There appears to be no support in the terms of any of the language versions of the 8.37 
Directive for the assertion that Article 17 indemnity or compensation is due only 
when the contract has been terminated unjustifiably, and is not due when a 
fixed -term contract h as come to an end -the words 'termination' and 'expiry' 
appear to be used interchangeably in the English language version of the 
Directive 35 While unjustified termination by the principal may well give rise to a 
claim in damages for breach of contract, any such claim (as is evident from Article 
17(2)(c)) would appear to be quite distinct from at least the statutory indemnity 
claim to which the agent is entitled once his contract comes to an end. 

No entitlement to termination payment on assignation of the agency contract 

Article 18(c) of the Directive provides that where the commercial agent assigns 8.38 
his rights and duties under the agency contract to another person with the 
agreement of the principal, no Article 17 compensation or indemnity shall be 
payable by the principal. The theory behind this seems to be that in any 
assignation of the agency contract (assuming that such is possible under the 
contract with the principal and is in any event not prevented by common law 
considerations of delectus personae), the price paid by the assignee will cover and 
take into account the termination payments which might otherwise be receivable 
and which the assignee will have a right to under the Directive against the 
principal on the termination of their agency relationship. 

as See Leloup, above n 31, at para 807 (authors' translation): 'The fundamental basis of the agency 
contract is its nature as a contract in common interest. Accordingly the constituent elements of the 
common interest exist in exactly the same way as between a fixed term contract and a contract 
concluded for an indefinite period: the agency, the stable nature of the collaboration and the common 
goal in the activities of the contracting parties characterise the fixed term contract as much as a 
contract for an indefinite period. At the ending of the contract, in either case, that part of the market 
Which was the common object of interest of both the principal and the agent reverts to the former.... 
The nature of the agency contract therefore requires that no distinction as regards the agent's 
compensation be made as between fixed term contract and contracts concluded for an indefinite 
period.' 

3' In looking at the language of the Commercial Agents Directive it is necessary to have regard to 
the observation of the Court in Case 238/81 CILFIT v Ministero della Sanità [1982] ECR 3415 at 3430: '[It 
must be borne in mind that Community legislation is drafted in several languages and the different 
language versions are all equally authentic. An interpretation of a provision of EU law thus involves a 
comparison of the different language versions. ... It must also be borne in mind, even where the 
different language versions are entirely in accord with one another, that EU law uses terminology 
which is peculiar to it. Furthermore, it must be emphasised that legal concepts do not necessarily have 
the same meaning in EU law and in the law of the various Member States. ... Finally, every provision 
of EU law must be placed in its context and interpreted in the light of the provisions of EU law as a 
whole, regard being had to the objectives thereof and to its state of evolution at the date on which the 
provision in question is to be applied.' 
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Choice of Law in EU Commercial Agency Contracts 

8.39 It should be noted that in Ingmar GB Ltd y Eaton Leonard Technologies Ltd, the Court 

of Justice held on a preliminary reference from the Court of Appeal of England 

and Wales36 that, as a matter of EU public policy, it was not open to avoid the 

protection afforded to agents by the Directive by parties specifying in their 

contract concerning an agency within the EU that a non -EU system of law should 

apply to govern the relations between the parties.37 The rationale for this decision 

is that the protection afforded to commercial agents working within the EU is 

mandatory, and this cannot be avoided by the 'simple expedient' of choosing 

non -EU legal system as the governing law of their contracts. 

Jurisdiction in EU Commercial Agency Disputes 

8.40 In Arcado v Haviland38 the Court of Justice referred to Articles 15 and 17 of the 

Commercial Agents Directive and stated that these provisions made it plain that, 

as a matter of EU law, the right of a self- employed agent to notice was contractual 
in nature, and hence claims to payments in lieu of notice were also to be 

recognised as contractual for the purposes of founding jurisdiction under the 

Brussels Convention. 

8.41 In Leathertex Sintetici SpA v Bodetex BVBA, the Belgian Court of Cassation 

considered that following the termination by the principal of an agency agree- 

ment, the claims by a commercial agent for payment in respect of arrears of 

commission and for payment in lieu of notice were based on two distinct but 

equal obligations arising out of the one contract 39 The payment of arrears of 

commission was, the Court of Cassation held, based on a contractual obligation 
by the Italian- domiciled principal to pay commission, and under Belgian conflict 

rules that the creditor has to seek out his debtor, this fell to be performed in Italy. 

The claim for payment for compensation in lieu of notice, however, arose from 

the obligation to give the agent a reasonable period of notice before termination, 
and this obligation fell, according to Belgian law, to be performed in Belgium. A 

preliminary reference was made by the Court of Cassation, as a court of final 

instance, to the Court of Justice to ascertain whether a more unified approach to 

jurisdiction would be required under the Brussels Convention. In its decision on 

36 Ingmar GB Ltd v Eaton Leonard Technologies Ltd [1999] EuLR 88 (CA). 
37 Case C- 381/98 Ingmar GB Ltd v Eaton Leonard Technologies Inc [2000] ECR I -9305 at para 25: 'Pis 

essential for the Community legal order that a principal established in a non -member country, whose 

commercial agent carries on his activity within the Community, cannot evade those provisions by the 

simple expedient of a choice -of -law clause. The purpose served by the provisions in question requires 

that they be applied where the situation is closely connected with the Community, in particular where 

the commercial agent carries on his activity in the territory of a Member State, irrespective of the law 

by which the parties intended the contract to be governed.' 
38 Case 9/87 Arcado v Haviland [1988] ECR 1539 (ECJ). Compare with Ernesto Stoppani SP v Stoppani 

France [1999] International Litigation Procedure 384 (French Cour de Cassation), Gilbert Meyer v La Société 

Charles Wednesbury Limited [1996] International Litigation Procedure 299 (Court of Appeal, Paris). 
39 Leathertex Division Sinetici SpA v Bodetex [1998] International Litigation Procedure 505 (Belgian Cour 

de Cassation). 
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this reference the Court of Justice held that, since the national court considered 
that these two obligations were of equal rank but fell to be performed in different 
Member States, the Belgian courts had jurisdiction only in respect of the claim 
based on an obligation which fell to be performed in Belgium, namely the 
payment in lieu of notice. The claim to unpaid commission had to be raised in 
Italy. The Court of Justice justified this decision, which had the effect of fragment- 
ing jurisdiction arising out of the one contractual dispute, by saying that the 
claimant always had the option of raising the one action encompassing all the 
principal's obligations under the contract in the jurisdiction where the principal 
was domiciled 40 

In Wood Floor Solutions Andreas Domberger GmbH v Silva Trade SA, the Court of 8.42 
Justice held that where services are provided in several Member States, the 
national court which has jurisdiction to hear and determine all the claims arising 
from the contract is the court in whose jurisdiction the place of the main provision 
of services is situated. In a commercial agency contract, it is the commercial agent 
who performs the obligation which characterises that contract and who therefore, 
for the purpose of applying Article 5(1)(b)(ii) of the Brussels I Regulation (EC) No 
44/200141 on jurisdiction and recognition and enforcement of judgment in civil 
and commercial matters, may be said to 'provide the services'. Thus jurisdiction is 
determined by ascertaining, from the provisions of the contract agreed between 
the parties, the place of the main provision of services by the agent. If there are no 
clear contractual provisions to this effect then one looks to the place of the actual 
performance of the commercial agency contract. In a commercial agency context 
such . work would consist in particular in preparing, negotiating and, where 
appropriate, concluding the transactions for which the agent has authority; and if 
that cannot be determined then the place where the agent is domiciled will 
determine jurisdiction.42 

UK Implementation of the Commercial Agents Directive 

The vast majority of Member States implementing the Commercial Agents 8.43 
Directive have followed the German model (see para 8.18 above), providing for 
payment of an indemnity to commercial agents limited by a one -year ceiling 
calculated from the agent's average remuneration over the preceding five years, 
or over the term of the agreement if this is shorter. The French -derived compen- 
sation provisions (see para 8.22 above) have, to date, been adopted in only three 
Member States, namely: France, the UK and, belatedly, Ireland.43 

4° Case C- 420/97 Leathertex Sintetici SpA v Bodetex BVBA [1999] ECR I -6747. 
41 [2001] 0J L12/1. The Brussels I Regulation and other EU private international law instruments 

are discussed more fully in ch 18 below. 
42 Case C -19/09 Wood Floor Solutions Andreas Domberger GmbH v Silva Trade SA, 11 March, [2010] 

ECR I -nyr. 
43 

See reg 2 of the Irish statutory instrument, the European Communities (Commercial Agents) 
Regulations 1997 (SI No 31 of 1997). 
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8.44 The Commercial Agents Directive was implemented into UK law with effect from 
1 January 1994 by the Commercial Agents (Council Directive) Regulations 1993.44 

These Regulations were given retrospective effect and applied in full to all agency 
agreements or relationships existing as at 1 January 1994. There was no qualifying 
period of agency before the Regulations applied to an agent. The Regulations 
created a new statutory framework in commercial agency in the UK, largely 
unrelated to -and indeed running counter to-the previous common law posi- 

tion. 

8.45 The wording and structure of the 1993 Regulations mirrors almost exactly the 

wording of the corresponding provisions of the Directive. This 'copy out' tech- 

nique would appear to be designed to ensure that the UK cannot be brought 
before the courts on grounds of its improper or inadequate implementation of the 

Directive.45 The Regulations say just what the Directive says. But it should be 

noted that, in marked contrast to the manner in which the Directive has been 

implemented in all of the other Member States, the UK regulations do not 

prescribe a particular regime to be followed in commercial agency contracts. 
Instead, regulation 17(1) provides that 

This regulation has effect for the purpose of ensuring that the commercial agent is, after 

termination of the agency contract, indemnified in accordance with paragraphs (3) to (5) 

below or compensated for damage in accordance with paragraphs (6) and (7) below. 

8.46 Thus, regulation 17(1) purports to allow for the application of either the German 

law -derived indemnity provision or the French law- derived compensation 
scheme in Great Britain. Regulation 17(2) of the 1993 Regulations, provides that 

'except where the agency contract otherwise provides, the commercial agents 

shall be entitled to be compensated rather than indemnified', parties must 

positively elect for the inclusion of the indemnity provisions in their agency 

agreements, otherwise the compensation provisions will apply. But in so imple- 

menting the 1993 Regulations as to allow for the co- existence of two distinct 

post -termination payment regimes within UK territory, the UK may have failed 

properly to implement the Directive, which requires Member States (rather than 

individual contracting parties) to choose which post -termination payment regime 

applies within their territory. As the Court of Justice has stated: 

As regards termination of contracts, Article 17(1) of the Directive institutes a system 

enabling Member States to choose between two approaches. The Member States must 

take the measures necessary to guarantee the commercial agent, after termination of the 

contract, either an indemnity determined according to the criteria set out in Article 17(2) 

or compensation according to the criteria set out in Article 17(3). 46 

8.47 Applying the principle that an authority which has been delegated power or 

discretion may not delegate that power or discretion to another party (delegatus 

" SI 1993/3053, as amended by SI 1993/3173. 
45 See L Ramsey, 'The Copy Out technique: more of a "Cop Out" than a solution ?' (1996) 17 Statute 

Law Review 218; and A Samuels, 'Incorporating, Translating or Implementing European Union Law 

into UK Law (1998) 19 Statute Law Review 80. 
46 Case C- 465/04 Honyvem Informazioni Commerciali Srl v Mariella De Zotti [2006] ECR I -2879 at para 

20. 
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non potest delegare), this may point to an argument that regulation 17(1) may be 
ultra vires the Commercial Agents Directive. It is noteworthy in this regard that, 
unusually for directives in the field of social policy, there is no general clause in 
the Commercial Agents Directive expressly permitting the Member State to apply 
or introduce laws, regulations or administrative provisions which are more 
favourable to members of the protected, social group 47 Instead Article 19 of the 
Directive provides simply that: 

The parties may not derogate from Articles 17 and 18 to the detriment of the commercial 
agent before the agency contract expires. 

It may be seen, then, that the EU Directive itself specifically limits the freedom of 8.48 
contract of the parties to an agency relationship; they cannot agree to alter the 
post -termination regime which will apply to their contracts to the detriment of 
the agent. The UK Regulations, by contrast, apparently give the parties to an 
agency relationship the freedom to choose to apply a less favourable German- 
derived indemnity regime over the generous compensation regime which has 
developed in French law. Thus the parties may in effect derogate from the general 
level of protection which might otherwise be afforded commercial agents. If the 
UK implementation of Article 17 of the Directive does not fall within the four 
corners of such discretion as is allowed to Member States under the Directive, this 
UK provision has no proper legal basis. For as Lord Hoffmann has noted: 

[An EU] directive confers no powers upon the government 48 All that it does is to 
impose obligations upon the United Kingdom as a Member State. The powers of the 
executive branch of government of the United Kingdom are entirely a matter of 
domestic law. It is section 2(2) of the [European Communities] Act [1972] which confers 
legislative power upon Her Majesty in Council and the Secretary of State. There is no 
need, as a matter of Community law, for the executive to avail itself of section 2(2) or for 
section 2(2) to exist. The legislative branch of government could discharge the Commu- 
nity obligations of the United Kingdom by enacting primary legislation. The fact that the 
government has power to do so under section 2(2) is a matter of domestic convenience. 

97 One may contrast the Commercial Agents Directive in this regard with, among others: Art 7 of 
the Acquired Rights Directive 77 /187 /EEC; Art 9 of Council Directive 80/987/EEC on the protection 
of employees on the insolvency of their employer; Art 7 of Council Directive 91/533 /EEC on rights to 
a written employment contract; Art 15 of the Working Time Directive 93 /104 /EC; Art 16 of Council 
Directive 94/33/EC on the protection of young people at work; cl 4 of the Council Framework 
Directive 96/34/EC on parental leave; Art 6 of Council Directive 97 /80 /EC on the burden of proof in 
sex discrimination cases; cl 6(1) of the Council Framework Directive 97/81/EC on part -time workers; 
Art 5 of Council Directive 98/59/EC on collective redundancies; Art 2(1) of Council Directive 
99/63/EC on the working time of sea -farers; cl 8(1) of the Framework Council Directive 99/70/EC on 
workers under a fixed -term contract. 

as In this he was expressly contradicting observations by Ward LT in the Court of Appeal in [2000] 
l All ER 572 at 590, to the effect that: 'The directive empowers the government to make the 
subordinate legislation at any time before the cut -off period and imposes the duty to have done so by 
then. The injunction is, therefore, a fetter on the exercise of the government's liberty to act which was 
granted by a European directive and such fetter diminishes the scope of the power thus conferred. It 
interferes with the transaction of European legislation and to that extent, at least, the European 
interest is engaged and affected.' 
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Parliament has chosen to make this power conditional upon the existence of a Commu- 
nity obligation.49 

THE RECOVERY OF COMMERCIAL DEBTS IN EU LAW 

Jurisprudence of the Court of Justice on Right to Payment as an Unwritten 
General Principle of EU Law 

The duty to allow recovery of charges levied contrary to EU law 

8.49 As was noted in chapter two, if any charges have been levied upon an individual 
by reason of national provisions which are found subsequently to contravene EU 

law, the Court of Justice has held that, as a matter of EU law, the individual has a 

right to repayment of the sums already paid by him.50 For example, national 
charges found by the Court of Justice to have equivalent effect to customs duties 

on imports from,51 or exports to,52 other Member States are recoverable in the 

national courts. This right to obtain a refund of charges levied in a Member State 

in breach of rules of EU law has been held by the Court of Justice to be 'the 

consequence and the complement of the rights conferred on individuals by 

Community provisions'53 (such as, for example, the Sixth VAT Directive 77/388/ 
EEC54). In principle, then, Member States are required as a matter of EU law to 

repay, for example, VAT levied by them though not in fact due under the terms of 

EU law.55 The right to restitution of monies paid under a mistake in law must be 

protected by national courts as a matter of EU law, regardless of the domestic 
rules on the recoverability of such payments. 

Effective protection of EU law rights and the right to claim interest 

8.50 In Marshall (No2) 56 the Court of Justice found that provisions of the Sex Discrimi- 

nation Act 1975 which placed a ceiling on the amount of damages available in the 

event of discriminatory treatment and which did not provide for an award of 

interest, were incompatible with the requirements of EU law. In particular, 

49 R v Secretary of State for Health and others, ex p Imperial Tobacco Ltd and others [2001] 1 WLR 127 

(HL) per Lord Hoffmann at 140. 
59 Case 61/79 Amministrazione delle Finanze dello Stato v Denkavit Italiana [1980] ECR 1025; Ammin- 

istrazione delle Finanze dello Stato o Ariete SpA [1980] ECR 2545; Case 68/79 Hans Just I/S v Ministray for 

Fiscal Affairs [1980] ECR 501. 
51 Case 77/72 Capolongo v Azienda Agricola Maya [1973] ECR 611. 
52 Case 18/71 Eunomia v Ministro dell'Istruzione [1971] ECR 811. 
53 See, among others: Case 309/85 Barra [1988] ECR 355, para 17; Case C -62/93 BP Supergas [1995] 

ECR I -1883, para 40; Case C- 343/96 Dilexport [1999] ECR I -579, para 23; and Joined Cases C- 397/98 & 

C- 410/98 Metallgesellschaft and Others [2001] ECR I -1727, para 84. 
54 [1977] OJ L145/1. 
55 Joined Cases C- 192/95 to C- 218/95 Comateb and Others [1997] ECR I -165, para 20. 
56 Case C- 271/91 Marshall v Southampton and South West Hampshire Area Health Authority (No 2) 

[1993] ECR I -4367. 
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capping damages and not allowing for interest on any award was said to be 
contrary to the principle of 'effective protection' of EU law rights. 

It is clear that the remedy of restitution of sums wrongly withheld differs in 8.51 
principle from that of damages for losses incurred by a breach of EU law. The sum 
awarded by way of restitution is intended to reflect the gain which the party 
wrongfully retaining the monies (whether under mistake of law or of fact) 
obtained (quantum lucratus) rather than (as in damages) the loss to the claimant. 
Nevertheless, the Court of Justice has held that interest on sums improperly 
withheld by a Member State from the EU57 or by the EU from some other party,58 
or levied by the Member State against a natural or legal person contrary to EU 
law, should, in principle, also be recoverable.59 

The House of Lords has now also recognised that the principle of effective 8.52 
protection of EU law rights requires the courts to recognise and award -even in a 
claim for restitution of monies unlawfully retained or demanded -sums by way 
of compound interest on the wrongly withheld or required sum. This interest is 
based on conventional rates calculated by reference to the rates of interest and 
other terms applicable to borrowing by the party retaining the sums in the market 
during the relevant period.6o 

EU Secondary Law Governing the Late Payment of Commercial Debts 

The case for harmonisation of Member States' law 

In various surveys of economic activity across the EU in the course of the 1990s, 8.53 
the EU institutions noted as a pressing issue 'the problem of late payment' which 
was said to impact particularly upon the self- employed 'craft- sector' and on small 
and medium -sized enterprises (SMEs). The self- employed and SMEs were being 
exploited by big businesses using their services and goods but failing to pay for 
them on time, or indeed imposing excessive payment periods upon on the 
smaller businesses in standard -term contracts, resulting in excessive and dispro- 
portionate administrative and financial burdens being placed on small busi- 
nesses, in some cases pushing them toward insolvency. This was such as to 
threaten the very survival of such businesses, with consequent job losses. These 
same surveys noted that in some Member States, contractual payment periods 
differed significantly from the average across the EU, and concluded that such 
differences between payment rules and practices in the Member States consti- 
tuted an obstacle to the proper functioning of the internal market and resulted in 

57 See, eg, Case C- 363/00 Commission v Italy [2003] ECR I -5767, paras 42, 43 and 46, where the Court 
of Justice held that the decisive criterion for establishing whether a Member State has failed to fulfil its 
EU law obligations such that it may be required to pay interest (for late payment) is whether or not the 
State was obliged to place a specific sum of money at the disposal of the Commission by a certain 
date. 

58 See Case T- 260/97 Camar Srl v Council [2005] ECR 1I -2741. 
5!_ C- 397/98 Metallgesellschaft and others v Inland Revenue [2001] ECR I -1727. 
60 Sempra Metals Ltd (formerly Metallgesellschaft Ltd) v Inland Revenue Commissioners [2008] 1 AC 561. 
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considerable limitation on commercial transactions between Member States. This 

situation was said to be contrary to the Platonic ideal set out in what is now 

Article 26 TFEU, of the 'internal market [as] an area without internal frontiers in 

which the free movement of goods, persons, services and capital is ensured'. It 

was considered that the realisation of this ideal required conditions to be created 

in which entrepreneurs would be enabled `to trade throughout the internal 
market under conditions which ensure that trans- border operations do not entail 

greater risks than domestic sales'. Further, in order to limit the possibility of 

distortions in competition, it was reasoned that the same rules on payment 
should be applied in both domestic and trans- border operations. 

Directive 2000/35/EC on combating late payment in commercial transactions 

8.54 The Late Payment in Commercial Transactions Directive 2000/35/EC61 was 

adopted on 29 June 2000 and required to be implemented in the Member States 

before 8 August 2002. The Directive's provisions are limited to payments made as 

remuneration for commercial transactions; they do not regulate transactions with 

consumers, or payments made by way of damages (including payments from 

insurance companies). The Directive does, however, expressly cover fees charged 

by 'the liberal professions', notwithstanding that such 'fees' have in a number of 

legal systems been classified (in what might now be regarded as a class -laden 

analysis) as honoraria, ie not professional charges but rather simply suggestions as 

to the amount, by way of gift, that a grateful client might wish to bestow on the 

talented professional, but which cannot be sued for by that professional in the 

same way that a tradesman might sue on his 'vulgarly contracted' trade debts bz 

The Directive regulates all commercial transactions, irrespective of whether they 

are carried out between private or public undertakings, or between undertakings 
and public authorities,63 and indeed its interest provisions may be prayed in aid 

even in monetary claims against the EU institutions.64 

8.55 Article 3(1) of the Directive provides a right to interest on commercial debts 

which, unless otherwise contractually specified between the parties to the trans- 

action, becomes payable automatically without the necessity of a reminder 30 

days following the date of receipt by the debtor of the invoice or an equivalent 
request for payment. Any bank transfer in settlement of the debt has to be 

61 [2000] OJ L 200/35. 
62 See, eg, Batchelor v Pattison and Mackersy (1876) 3 R 914, 918 per Lord President Inglis: 'An 

advocate in undertaking the conduct of a cause in this Court enters into no contract with his client, but 

takes on himself an office in the performance of which he owes a duty, not to his client only, but also 

to the Court, to members of his own profession, and to the public. From this it follows that he is not at 

liberty to decline, except in very special circumstances, to act for any litigant who applies for his 

advice and aid, and that he is bound in any cause that comes into Court to take the retainer of the 

party who first applies to him. It follows, also, that he cannot demand or recover by action any 

remuneration for his services, though in practice he receives honoraria in consideration of these 

services.' See too Macdonald v Glasgow Western Hospitals, 1954 SC 453 at 485, per Lord Carmont; and 

Arthur J S Hall & Co v Simons [2002] 1 AC 615 per Lord Hope of Craighead (dissenting) at 725. 
63 See Case C- 172/08 Pontina Ambiente Srl y Regione Lazio, 25 February, [2010] ECR I -nyr. " Case T- 171/99 Corus UK y Commission [2001] ECR II-2967. 
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credited into the relevant account within this period in order to avoid the running 
of statutory interest.65 The statutory rate of interest is to be no less than 7 

percentage points above the base rate applied by the European Central Bank òr, 
for those countries outside the Eurozone, their national central bank.66 Unless the 
debtor is not responsible for the delay, the person owed money is also entitled to 
claim reasonable compensation from the debtor for all relevant recovery costs 
incurred through the latter's late payment, including necessary lawyers' fees 
(although in the case of a private debtor, express provision has to be made to this 
effect in national law67). Article 3(2) allows Member States to fix the period after 
which interest becomes payable to a maximum of 60 days in relation to certain 
categories of contracts which it may specify, provided that they either restrain the 
parties to the contract from exceeding this period or fix a mandatory interest rate 
that substantially exceeds the statutory rate.68 Article 3(3) gives Member States 
the option of providing that any apparent agreement as to the date for payment 
or on the consequences of late payment which is not in line with the substantive 
provisions of Article 3(1) either shall not be enforceable, or shall give rise, to a 
claim for damages if, when all circumstances of the case, including good commer- 
cial practice and the nature of the product, are considered, it is grossly unfair to 
the creditor. Article 3(4) requires Member States to ensure that, in the interests of 
creditors and of competitors, adequate and effective means exist to prevent the 
continued use of terms which are grossly unfair, including, under Article 3(5), 
allowing for the possibility of representative organisations of SMEs to take action 
before the courts to have such grossly unfair terms declared illegal and their 
future use prevented. 

Article 4 provides that if a retention of title clause has been expressly agreed 8.56 
between the buyer and the seller before the delivery of the goods then Member 
States have to ensure that their laws allow such a retention clause to be enforced 
at least as between the direct parties to the transaction.69 Article 5 specifies that an 
enforceable decree for payment should be able to be obtained from the Member 
State judicial authorities within 90 days of raising an undefended action.70 Article 
6(2) allows Member States to maintain or bring into force provisions which are 
more favourable to the creditor than the provisions necessary to comply with the 
Directive. 

The provisions of the Directive 2000/35/EC were repealed and replaced by 8.57 
Directive 2011/7/EU71 of 16 February 2011 on combating late payment in com- 
mercial transactions. Member States are obliged to bring into force the necessary 
implementing provisions of this Directive by 16 March 2013. This Directive aims 

a See Case C- 306/06 01051 Telecom GmbH y Deutsche Telekom AG [2008] ECR I4923. a In the UK the statutory rate of interest has been fixed at 8% above the Bank of England's base 
rate. See the Late Payment of Commercial Debts (Rate of Interest) Order (No 3) 2002 (SI 2002/1675); 
and the Late Payment of Commercial Debts (Rate of Interest) (Scotland) Order 2002 (SSI 2002/336). 

67 Case C- 235/03 QDQ Media SA y Alejandro Omedas Lecha [2005] ECR I -1937. 
68 See Case C- 380/06 Commission y Spain [2008] ECR I -9245. 
69 See Case C- 302/05 Commission y Italy [2008] ECR I- 10597. 
70 See Case C- 265/07 Caffaro Srl v Azienda Unità Sanitaria Locale RM /C [2008] ECR I -7085. 
71 [2011] OJ L48/1. 
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to strengthen the protection given to those owed monies from commercial 

transactions by providing for a standard 30 -day deadline for payments; only in 

exceptional circumstances are public bodies able to extend the payment deadline, 

although public authorities providing healthcare may choose a deadline of up to 

60 days. The 30 -day deadline may be extended only if the parties expressly agree 

and provided it is not grossly unfair to the creditor. A fixed sum of 40 will be the 

minimum set compensation for recovery costs, and the statutory interest payable 

on late payments will be calculated on a daily basis as simple interest at the 

European Central Bank reference rate plus 8 per cent.72 

Implementation of Directive 2000/35/EC in the UK 

8.58 As a matter of policy, the decision appears to have been taken that the implemen- 
tation of the provisions of Directive 2000 /35 /EC in the UK would be done by 

way of amendment to the pre -existing Westminster statutory provisions on 

statutory interest contained in Late Payment of Commercial Debts (Interest) Act 

1998. The decision also appears to have been taken that the implementation of the 

Directive's provisions in so far as they applied to Scotland would be done by the 

Scottish Ministers, with se parate provision being made for the rest of the UK by 

Ministers of the Crown. In any event, the Court of Justice has confirmed the 

application of this principle of indirect effect in relation, specifically, to Directive 

2000/35/EC.73 

8.59 In England and Wales the Directive's provisions were implemented by the Late 

Payment of Commercial Debts Regulations 2002.74 As well as making substantive 
changes to the primary legislation (the 1998 Act), these Regulations also repealed 

previous subordinate legislation which had been made under the 1998 Act (on the 

grounds that this subordinate legislation was incompatible with the requirements 
of EU law). Most significantly -at least for lawyers' own interests - regulation 4 

of the 2002 Regulations repealed the Regulations which had previously given an 

express exemption to certain 'legal aid contracts' from the statutory interest 

provisions of the 1998 Act.75 It may be noted that the Explanatory Note to these 

since- repealed 1998 Regulations also made the following assertion: 

Statutory interest is not available ... on barristers' fees payable by the Legal Aid 

Board ....' 

72 Commission, Proposal for a Directive of the European Parliament and of the Council on combating late 

payment in commercial transactions (recast) - Implementing the Small Business Act, COM(2009) 126 final 

[2010] OJ C255/07. 
73 See Case C- 235/03 QDQ Media SA v Alejandro Omedas Lecha [2005] ECR I -1937 at para 13: 

'[A]ccording to settled case -law, when applying national law, whether adopted before or after a 

directive, the national court having to interpret that law must do so, as far as possible, in the light of 

the wording and the purpose of the directive so as to achieve the result it has in view and thereby 

comply with the third paragraph of Article 249 EC (see, in particular, Case C- 343/98 Collino and 

Chiappero [2000] ECR I -6659, paragraph 21).' 
74 SI2002/1674. 
75 See Late Payment of Commercial Debts (Legal Aid Exceptions) Order 1998 (SI 1998/2482). 
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The significance of the repeal of the previous exemption of legal aid contracts by 8.60 
the 2002 Regulations (made under the European Communities Act 1972) can only 
mean that that the view was taken by the executive policy -makers in England and 
Wales that the previous exemption of national legal aid schemes from the regime 
for payment of statutory interest was considered to be incompatible with the EU 
law rights conferred by the aforesaid Directive 2000/35/EC. 

In Scotland, the provisions of Directive 2000/35/EC were implemented by the 
Late Payment of Commercial Debts (Scotland) Regulations 2002.76 The view was 
also clearly taken that in so far as the common law prevented advocates from 
obtaining interest on their fees rendered for professional services, this too would 
be incompatible with the right to claim statutory interest which had been 
conferred by the Directive on, among others, sole practitioners within the liberal 
professions. Accordingly, for the avoidance of doubt and to ensure that they were 
acting in a manner which was compatible with EU law, the Scottish Ministers 
explicitly included advocates within the protection of the 1998 Act by inserting a 
new section 2A in the Act, despite the fact that at common law and in practice 
advocates had no contractual relationship with those to whom they rendered 
their professional fees for payment. 

This confirmation that lawyers have a right to claim statutory interest on their 8.62 
fees as lawyers is, in any event, consistent with the requirements of the ECHR. In 
Ambruosi y Italy, the European Court of Human Rights confirmed that lawyers' 
fees against the State when representing a client unable to pay his own costs 
constitute 'possessions' for the purposes of Article 1 of Protocol 1 ECHR Accord- 
ingly, delay /refusal by the relevant State authorities in making due payment of a 
reasonable fee constitutes unlawful interference in the proper and peaceful 
enjoyment of those possessions." The authorities of Member States also have a 
positive obligation to provide for a proper and speedy independent adjudicative 
mechanism for the resolution of property disputes (including claims as to the 
proper quantification of lawyers' fees in cases where the State has an obligation to 
pay these) by virtue of their procedural duties under Article 1 of Protocol 1.75 
Further, it is also clear from the decision in Robins y United Kingdom79 that 
unreasonable delay on the part of the national authorities responsible for the 
administration and payment of legal aid in making payment of sums properly 
due to legal practitioners under and in terms constitutes a breach of Convention 
rights. 

8.61 

76 SSI 2002/335. 
77 See Ambruosi y Italy (2002) 35 EHRR 5 at paras 32 -34. 
78 See Sootransavto Holdings y Ukraine (2004) 38 EHRR 44 at para 96. 
79 Robins y United Kingdom (1998) 26 EHRR 527 at para 29. 



9 

EU Competition Law 

INTRODUCTION 

9.01 The creation of a legal regime to promote free competition has always been one of 

the fundamental objectives of what is now the EU project, from its beginnings in 

the goal of the 1957 Treaty of Rome of facilitating the formation of a general 

European customs union (Zollverein) and a common market between the Member 

States. A robust competition law system was considered to be essential to advance 

economic growth, and to avoid market fragmentation and stagnation caused by 

private commercial interests seeking to re- erect, in essence, new barriers to free 

trade which the governments of the Member States of the original European 

Economic Community were committed to purging from their own national 

administrative practices, laws and regulation. Thus Article 119(1) TFEU states: 

[T]he activities of the Member States and the Union shall include, as provided in the 

Treaties, the adoption of an economic policy which is based on the close coordination of 

Member States' economic policies, on the internal market and on the definition of 

common objectives, and conducted in accordance with the principle of an open market 

economy with free competition. 

9.02 European Union competition law makes visible the invisible hands of the market. 

It seeks to save those markets (the internal dynamic of which tends towards 

driving out the smaller, weaker and under- performing, and tends ultimately 

(whether by accident or design) towards monopoly or oligopoly) from any 

abusive dominance of the market by the few to the detriment of the many. The 

competition rules are not aimed at preventing the emergence of monopolies but 

at prohibiting the abuse of a dominant or monopoly position, or the creation of 

such a position by a merger which might allow the newly- created entity to 

exercise market power or more generally harm competition. 

9.03 The competition law rules of the EU are also aimed against Member -State 

measures which might distort or otherwise impede competition by protecting or 

favouring certain weaker or economically inefficient enterprises, for example by 

way of the grant of State aid or subsidy. Thus Article 107(1) TFEU provides that 

Save as otherwise provided in the Treaties, any aid granted by a Member State or 

through State resources in any form whatsoever which distorts or threatens to distort 

competition by favouring certain undertakings or the production of certain goods shall, 

in so far as it affects trade between Member States, be incompatible with the internal 

market. 
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However, the pith and substance of EU competition law lies in the Treaty 9.04 
anti-trust provisions, Articles 101 and 102 TFEU. The purpose of this anti-trust 
law is to make certain that companies compete, rather than collude, in the 
market -place; and it seeks to prevent dominant firms from abusing their position 
by engaging in anti- competitive business practices (by the unfair exclusion of 
competitors or the unfair exploitation ,of those lower down in the distribution 
chain) so as to maintain or enhance their position in the market -place. 

The passing of the Competition Act 1998 gave the anti-trust element of EU 9.05 
competition law an ever -greater relevance within the UK. This UK statute 
replaced the former mish -mash of measures making up UK domestic competition 
regulation with a much simpler structure centred upon the so- called Chapter I 
and II prohibitions, which are broadly equivalent to the twin pillars of EU 
anti-trust law, Articles 101 and 102 TFEU. The Chapter I prohibition of the 1998 
Act forbids -subject to exceptions- agreements and concerted practices having 
an anti- competitive object or effect and affecting trade within the UK. Chapter II 
attacks conduct by one or more undertakings amounting to an abuse of a 
dominant position which affects trade within the UK. Section 60 of the Competi- 
tion Act 1998 seeks to ensure that these two aspects of market regulation in favour 
of competition are applied in the UK in a manner which is consistent with their 
equivalent provisions in EU competition law. Courts in the UK applying the 
provisions of the 1998 Act to the domestic UK market must therefore have regard 
to any relevant decision or statement of the Commission, and apply the principles 
laid down by the Treaty and by the CJEU, and any relevant decision of that Court, 
in determining any corresponding question arising in EU competition law. As we 
shall see, this convergence between national competition law and EU law was 
even further enhanced by the devolution or patriation of the enforcement of EU 
competition law from the Commission to the competition authorities of the 
Member States, which was heralded by the EU legislator's adoption of Council 
Regulation (EC) No 1/2003.1 

In this chapter we shall look at the following aspects of EU competition law: 9.06 
Article 101 TFEU, prohibiting anti- competitive agreements among undertakings; 
Article 102 TFEU and the abuse of a dominant position in the market -place; the 
Treaty regulation of State aids to undertakings under Articles 107 to 109 TFEU; 
and the EU control of mergers between undertakings which might have anti- 
competitive effects.2 As with all aspects of EU law, it is necessary also to consider 
the specific impact of fundamental rights jurisprudence, both of the Court of 
Justice of the European Union and of the European Court of Human Rights, most 
particularly upon the practice of the Commission as the primary guardian and 
enforcer of EU competition law. 

[2004] OJ C101/81. For an authoritative general survey of the operation of this provision in its 
first five years, see Staff Working Paper SEC(2009) 574 final (Brussels, 29 April 2009) accompanying 
Commission Report on the functioning of Regulation 1/2003 (COM(2009)206 final). 

2 See the Merger Regulation (EC) No 139/2004 [2004] OJ L24/1 which establishes an EU law 
regime for approving proposed mergers between companies. 
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EU ANTI -TRUST LAW 

9.07 As has been noted, the Treaty anti-trust provisions -which form the central core 

of EU competition law -are Articles 101 and 102 TFEU (formerly Articles 81 and 

82 EC and, before that, Articles 85 and 86 of the EC Treaty). Article 101 '1F'EU 

deals with anti- competitive agreements and concerted practices between two or 

more undertakings; Article 102 TFEU is concerned with abuse of dominant 

position on the market, which may be seen generally as anti- competitive behav- 

iour by a single undertaking. 

9.08 Articles 101 and 102 TFEU are directed at conduct by private undertakings which 

wrongly impedes trade within the EU. Conduct by States having that effect is 

generally treated as an obstacle to free movement of goods contrary to Article 34 

'1'NEU.3 However, a Member State can be held liable for its failure properly to 

enforce or faithfully apply EU anti-trust law in breach of its general good faith 

duties under Article 4(3) TEU. 

'Effect on Trade' 

9.09 The jurisdictional threshold set by both Article 101 TFEU and Article 102'1'N1;Ú is 

that the behaviour in question affects trade between Member States. The effect on 

inter -State trade may be direct or indirect 4 actual or potential,5 and, importantly, 
it may be found where the behaviour takes place wholly within a single Member 

State.6 This will be the case where, for example, a transaction has the effect of 

hindering imports into the domestic market from elsewhere in the EU. The fact 

that an agreement is concluded between UK companies and relates solely to the 

UK market does not, then, preclude the application of EU competition law.' And 

the fact that an undertaking is situated outside the EU does not protect it from the 

3 Restrictions on trade and EU Law are dealt with in ch 20 below. 
4 Case 56/65 Société Technique Minière y Maschinenbau Ulm GmbH [1966] ECR 235. 

EU law does not require that the collusive arrangements governed by the competition 
provisions of the Treaty should have appreciably affected intra -EU trade but requires that it be 

established that such arrangements were capable of having such an effect: see Case C- 238105 

Asnef -Equifax and Administración del Estado [2006] ECR I -11125 at para 43. 
6 Joined Cases C- 125/07 P etc Erste Group Bank AG and others y Commission [2009] ECR L -8681 at 

para 38: '[T]he Court of Justice has already held that the fact that a cartel relates only to the marketing 

of products in a single Member State is not sufficient to preclude the possibility that trade between 

Member States might be affected. A cartel extending over the whole of the territory of a Member State 

has, by its very nature, the effect of reinforcing the partitioning of markets on a national basis, thus 

impeding the economic interpenetration which the EC Treaty is designed to bring about.' 
See Case 246/86 Belasco y Commission [1989] ECR 2117. Another example of the broad view 

taken of the jurisdictional threshold is Case 23/67 Brassierie de Haecht v Commission [1967] ECR 407, 

where an agreement which, considered in isolation, would produce effects in only one Member State, 

was held to fall within Art 85 of the EC Treaty (now Art 101 TFEU) when considered in its economic 

and legal context. In this case, several similar agreements affecting different Member States were in 

existence. 
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competition law provisions, where it has implemented anti- competitive behav- 
iour within the EU, by means of agents, subsidiaries or otherwise.8 

Formally, the jurisdictional divide between the applicability of Articles 101 and 9.10 
102 TFEU (and their equivalent prohibitions in the Competition Act 1998) is as 
follows: EU competition law applies to conduct affecting trade between Member 
States; and UK competition law applies to conduct affecting trade within the UK. 
Of course, there will be many instances of conduct which affect both trade within 
the UK and trade between Member States. In those circumstances, both domestic 
law and EU law must be considered, and a number of remedial options will be 
open to complainants. 

The Commission has issued guidelines on the 'effect on trade' concept as 9.11 
contained in what are now Articles 101 and 102 TFEU.9 The 'effect on trade' 
criterion also determines the scope of application of Article 3 of Council Regula- 
tion (EC) No 1/2003 on the implementation of the rules on competition laid down 
in the Treaty. But the guidelines are not intended to provide guidance on the 
'effect on trade' concept contained in Article 107(1) TFEU on State aid. These 
Commission guidelines seek, in the light of the extensive CJEU competition law 
jurisprudence on the issue (which is fully set out in the footnotes to the guidance), 
to spell out a rule indicating when agreements are in general unlikely to be 
capable of appreciably affecting trade between Member States (the 'non - 
appreciable affectation of trade' rule or NAAT -rule), with a view to giving 
guidance to the courts and authorities of the Member States (but not, of course, to 
the CJEU which has the authoritative last word on this issue, as the guidance 
makes clear10). The guidelines set out the Commission's understanding of the 
CJEUs case -law on the concept of 'trade between Member States', noting that it is 
not limited to traditional exchanges of goods and services across borders but is a 
wider concept to be interpreted in line with the fundamental objective of the 
Treaty to promote free movement of goods, services, persons and capital, so as to 
cover all cross -border economic activity, including establishment.11 The guide- 
lines also parse the phrase 'may affect', noting that the CJEU has found that for 
this condition to be satisfied there has to be a sufficient degree of probability on 
the basis of a set of.objective factors of law or fact that the agreement under 
scrutiny has an influence on the 'pattern of trade between Member States', which 
influence may be 'direct or indirect, actual or potential'. Having considered the 

s See Joined Cases 89/85, 104/85, 114/85, 116/85, 117/85, 125 to 129/85 Re Wood Pulp Cartel: 
Ahlström and others v Commission (Jurisdiction) [1988] ECR 5193. See too T- 102/96 Gencor y Commission 
[1999] ECR II-753. 

9 [2004] OJ C101 /81. 
10 Art 5 of the Commission Guidelines on the 'effect on trade concept' contained in the Treaties 

[2004] OJ C101/07 states: 'These guidelines, including the NAAT -rule, are without prejudice to the 
interpretation of Articles 81 [now Article 101 TFEU] and 82 [now Article 102 TFEU] which may be 
given by the Court of Justice and the Court of First Instance [now the General Court].' 

" Referring to Case 172/80 Züchner [1981] ECR 2021, para 18. See also Case C- 309/99 Wouters v 
Algemene Raad van de Nederlandse Orde van Advocaten [2002] ECR I -1577, para 95; Case C- 475/99 
Ambulanz Glöckner [2001] ECR I -8089, para 49; Joined Cases C- 215/96 & 216/96 Bagnasco [1999] ECR 
I -135, para 51; Case C -55/96 Job Centre [1997] ECR I -7119, para 37; and Case C -41/90 Häfner and Elser 
[1991] ECR I -1979, para 33. 
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concept of 'appreciable effect' on inter -State trade in the EU competition law 

jurisprudence of the CJEU, the Commission then advises in its 2004 Guidelines as 

follows: 

52. The Commission holds the view that in principle agreements are not capable of 

appreciably affecting trade between Member States when the following cumulative 

conditions are met: 
a) The aggregate market share of the parties on any relevant market within the 

Community affected by the agreement does not exceed 5 %, and 
b) In the case of horizontal agreements, the aggregate annual Community turno- 

ver of the undertakings concerned12 in the products covered by the agreement 

does not exceed 40 million. In the case of agreements concerning the joint 

buying of products the relevant turnover shall be the parties' combined 

purchases of the products covered by the agreement. 
c) In the case of vertical agreements, the aggregate annual Community turnover 

of the supplier in the products covered by the agreement does not exceed 40 
million. In the case of licence agreements the relevant turnover shall be the 

aggregate turnover of the licensees in the products incorporating the licensed 

technology and the licensor's own turnover in such products. In cases involv- 

ing agreements concluded between a buyer and several suppliers the relevant 

turnover shall be the buyer's combined purchases of the products covered by 

the agreements. 

9.12 This reference by the Commission to a distinction between 'horizontal agree - 

ments'13 and 'vertical agreements'14 may be understood in the following way. 

Horizontal agreements occur where the parties concerned operate at the 
level of production or marketing and would normally be in direct competition 
with one another. Vertical agreements occur between businesses operating at 

different levels of the production or distribution chain, for example an agreement 

between a manufacturer of a product and a wholesaler to purchase that product; 

or between a manufacturer and a wholesaler of products and a distributor of a 

product. A distributor could be a retailer, or could be someone who is then going 

on to sell to other businesses. For EU competition law purposes, when reference is 

12 The term 'undertakings concerned' shall include connected undertakings as defined in para 

12.2 of the Commission's Notice on Agreements of minor importance which do not appreciably restrict 

competition under Article 81(1) of the Treaty establishing the European Community [2001] OJ C368/13. 
13 On 14 December 2010 the Commission adopted a revised set of Guidelines on the applicability of 

Article 101 TFEU to horizontal cooperation agreements ([2011] OJ Cil /Ol) replacing the previous 

Commission Guidelines on the applicability of Article 81 of the EC Treaty to horizontal cooperation agreements 

[2001] OJ C3/02. These revised 'Horizontal Guidelines' set out how competitors can cooperate 

without infringing EU competition rules, and provide a framework for the analysis of the most 

common forms of horizontal cooperation such as agreements in the areas of research and develop 

ment, production, purchasing, commercialisation, standardisation, standard terms and information 

exchange. 
14 Commission 'Block Exemption' Regulation (EU) No 330/2010 [2010] OJ L102 /1on the applica- 

tion of Art 101(3) '1FtU to categories of vertical agreements and concerted practices, states at Art 

1(1)(a)): "'Vertical agreement" means an agreement or concerted practice entered into between two or 

more undertakings each of which operates, for the purposes of the agreement or the concerted 

practice, at a different level of the production or distribution chain, and relating to the conditions 

under which the parties may purchase, sell or resell certain goods or services ....' 
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made to 'distributors', what is meant is someone who is buying something and 
passing it to another party, who may or may not be the ultimate consumer: 
'distributor' covers the whole range of people who might distribute products. 

Relationship between National and EU Anti -trust Regulation 

Article 3 of Council Regulation (EC) No 1/2003 on the implementation of the 9.13 
rules on competition laid down in Articles 101 and 102 TFEU sets out the 
relationship between these Treaty articles and national competition law. The 
competition authorities and courts of the Member States are obliged under this 
Regulation also to apply Articles 101 and 102 TFEU where they apply national 
competition law to agreements and practices which may affect trade between 
Member States. Regulation 1/2003 does not prevent Member States from adopt- 
ing and applying on their territory stricter national competition laws which 
prohibit or impose sanctions on unilateral conduct engaged in by undertakings. 
These stricter national laws may include provisions which prohibit or impose 
sanctions on abusive behaviour toward economically dependent undertakings. 
Furthermore, Regulation 1/2003 does not apply to national laws which impose 
criminal sanctions on natural persons (except to the extent that such sanctions are 
the means whereby competition rules applying to undertakings are enforced). But 
the application of national competition laws to agreements, decisions or con- 
certed practices within the meaning of Article 101(1) TFEU of the Treaty may not 
lead to the prohibition of such agreements, decisions and concerted practices if 
they are not also prohibited under EU competition law. 

Terms and concepts such as 'agreements', 'decisions' and 'concerted practices' 9.14 
have an autonomous meaning under EU competition law as interpreted by the 
CJEU, and these have to be applied by the national competition authorities and 
courts. As has been noted, the Competition Act 1998 will be interpreted and 
applied so far as possible in a manner which is consistent with EU law, so, in 
theory, no conflict should arise. Where conflict does arise, the basic rule under EU 
law is that national rules may not displace or prejudice the effectiveness of EU 
law. Thus anti- competitive behaviour which is prohibited under EU law cannot 
be sanctioned by the national authorities,ls neither can national competititon 
authorities purport to grant 'negative clearance' under EU law and declare an 
undertaking's conduct not to be in breach of EU anti-trust law.lb More generally 
the CJEU has observed: 

25. [A]lthough it is true that Articles 101 TFEU and 102 TFEU are concerned solely with 
the conduct of undertakings and not with laws or regulations emanating from 
Member States, those articles, read in conjunction with Article 4(3) TEU, which lays 

15 Case C- 198/01 CIF [2003] ECR I -8055 
16 See Case C- 375/09 Prezes Urzgdu Ochrony Konkurencji i Konsumentów y Tele 2 Polska sp. z o.o., now 

Netia SA 3 May [2011] ECR I -nyr where the CJEU held that the Commission alone is empowered to 
make a finding that there has been no abuse on the EU's internal market on the basis that authorising 
national competition authorities to take such 'negative' decisions would risk undermining the 
uniform application of the competition rules set up by the Treaty. 
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down a duty to cooperate, none the less require Member States not to introduce or 

maintain in force measures, even of a legislative or regulatory nature, which may 

render ineffective the competition rules applicable to undertakings.17 

26. The Court has held that Articles 4(3) TEU and 101 TFEU are infringed where a 

Member State requires or encourages the adoption of agreements, decisions or 

concerted practices contrary to Article 101 TFEU or reinforces their effects, or where 

it divests its own rules of the character of legislation by delegating to private 

economic operators responsibility for taking decisions affecting the economic 

sphere.18 

The position is more complicated where domestic rules are more stringent and 

would prohibit an agreement which is inoffensive under EU law. Where behav- 

iour simply does not fall under the restrictions of Articles 101 and 102 TFEU, 

national law may be applied. But an agreement which has been exempted from 

the Article 101 TFEU prohibition because of its pro- competitive nature ought, in 

principle, to be immune from national sanction.19 

Article 101 TFEU 

9.15 In The Wealth of Nations, Adam Smith remarked that: 

People of the same trade seldom meet together, even for merriment or diversion, but the 

conversation ends in a conspiracy against the public, or in some contrivance to raise 

prices. It is impossible indeed to prevent such meetings, by any law which either could 

be executed or would be consistent with liberty and justice. But though the law cannot 

hinder people of the same trade from sometimes assembling together, it ought to do 

nothing to facilitate such assemblies; much less render them necessary.20 

9.16 Article 101(1) TFEU prohibits 

all agreements between undertakings, decisions by associations of undertakings and 

concerted practices which may affect trade between Member States and which have as 

their object or effect the prevention, restriction or distortion of competition within the 

internal market. 

17 See Case C- 198/01 CIF [2003] ECR I -8055, para 45 and the case law cited; and Joined Cases 

C- 94/04& C- 202/04 Cipolla and Others [2006] ECR I- 11421, para 46. 
18 Case Ç- 338/09 Yellow Cab Verkehrsbetriebs GmbH v Landeshauptmann von Wien, 22 December, 

[2010] ECR I -nyr at paras 25-26. 
19 See Joined Cases T- 259/02 to T- 264/02 and T- 271/02 Raiffeisen Zentralbank Osterreich AG v 

Commission [2006] ECR II -5169 at para 258: 'Member States may not enact measures enabling private 

undertakings to escape from the constraints imposed by Articles 81 EC to 89 EC (Case 13/77 INN? 
[1977] ECR 2115, paragraph 33). Whilst it is true that undertakings cannot be penalised for anti- 

competitive conduct if it has been imposed by a national law incompatible with those provisions or by 

irresistible pressure brought to bear upon them by the national authorities, the position is different 

where such a law or such conduct is limited to encouraging or facilitating autonomous anti- 

competitive conduct by undertakings (see, by analogy, Case C- 198/01 CIF [2003] ECR I -8055, 

paragraphs 52 to 56, and Case T- 387/94 Asia Motor France and Others v Commission [1996] ECR II -961, 

paragraph 65).' The decision of the CFI (now the General Court) was upheld in the appeal, Joined 

Cases C- 125/07 P, C- 133/07 P, C- 135/07 P & C- 137/07 P Erste Group Bank AG and others v Commission 

[2009] ECR I -8681. 
20 A Smith, The Wealth of Nations (1776), Book I, ch 10, para 82. 
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Thus an agreement the object of which is to restrict competition is prohibited 
under Article 101(1) TFEU without it being necessary to show that the arrange- 
ment in question had anti- competitive effects. Accordingly, the Court of Justice 
has held that agreements between competitors to restrict capacity or production 
are restrictions of competition by object within the meaning of Article 101(1) 
TFEU and hence -in the absence of an, exemption under and in terms of Article 
101(3) TFEU-unlawful. 21 In another case the CJEU has noted that: 

[T]here is no need to consider the effects of a concerted practice where its anti- competitive 
object is established ... [I]n order for a concerted practice to be regarded as having an 
anti- competitive object, it is sufficient that it has the potential to have a negative impact on 
competition. In other words, the concerted practice must simply be capable in an 
individual case, having regard to the specific legal and economic context, of resulting in 
the prevention, restriction or distortion of competition within the common market. 
Whether and to what extent, in fact, such anti- competitive effects result can only be of 
relevance for determining the amount of any fine and assessing any claim for damages.22 

Article 101(1) TFEU proceeds to set out certain specific examples of prohibited 9.17 
behaviour, including: price fixing; limitation or control of production; and market 
sharing. Examples of agreements which commonly fall to be examined under 
Article 101 TFEU include: cartel agreements; specialisation and research and 
development agreements; joint ventures; exclusive distribution and purchasing 
agreements; selective distribution and franchising arrangements; price mainte- 
nance systems; and intellectual property licensing agreements. 
In Brasserie de Haecht v Wilkin, the Court of Justice observed, in response to a 9.18 
question from the Tribunal de Commerce at Liège regarding the compatibility of 
beer -tie agreements with the competition principles of the EU Treaty: 

Agreements whereby an undertaking agrees to obtain its supplies from one undertaking 
to the exclusion of all others do not by their very nature necessarily include all the 
elements constituting incompatibility with the Common Market as referred to in Article 
85(1) of the Treaty [now Article 101 TFEU]. Such agreements may, however, exhibit such 
elements where, taken either in isolation or together with others, and in the economic 
and legal context in which they are made on the basis of a set of objective factors of law 
or of fact, they may affect trade between Member States and where they have either as 
their object or effect the prevention, restriction or distortion of competition.23 

Thus, it is clear that Article 101(1) TFEU (the former Article 85(1) of the EC Treaty) 9.19 
is concerned with certain intended or actual economic effects arising out of the 
operation of agreements and concerted practices. It does not prohibit a clause of 
particular form or language; it only prohibits agreements and concerted practices 
which have a particular offensive economic objective or effect. No agreement or 
clause in an agreement is invalid per se. It has to be looked at in the factual 
environment in which it is operating or intended to be operated. 

21 Case C- 209/07 Competition Authority v Beef Industry Development Society Ltd and Barry Brother 
(Carrigmore) Meats Ltd [2008] ECR I -8637, holding (at para 17) that the distinction between 'infringe- 
ments by object' and 'infringements by effect' arises from the fact that certain forms of collusion 
between undertakings can be regarded, by their very nature, as being injurious to the proper 
functioning of normal competition. 

zz See Case C -8/08 T- Mobile Netherlands BV and others [2009] ECR I-4529 at paras 30-31. 
23 Case 23/67 Brasserie de Haecht v Wilkin [1967] ECR 407 at 416 -17. 
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9.20 Accordingly, in any claim that a particular agreement has a prohibited effect, 

before it is possible to say that a breach of EU competition law has occurred, it is 

necessary to look at and weigh up all relevant economic facts as at the time or 

times in respect of which the question fell to be decided, including matters such 

as: the size of the parties to the agreement; the market share of the supplier; the 

number and the duration of the supply agreements to which it was party24 

Guidance on de minimis exclusion from Article 101 TFEU 

9.21 Even if a restriction might be said to have an effect on trade between Member 
State, if it nonetheless results in no appreciable restriction of competition, it will 

not be caught by the prohibitions of Article 101 TFEU on the basis of the general 

principle de minimis non curat lex. As the Court of Justice has noted: 

[A]n agreement falls outside the prohibition in Article 85(1) of the EC Treaty [now 

Article 101(1) TFEU] where it has only an insignificant effect on the market, taking into 

account the weak position which the persons concerned have on the market of the 

product in question.25 

9.22 The Commission's 2001 Notice on Agreements of Minor Importance26 seeks to 

give some substance to these general observations and, in effect, to provide a rule 

of thumb for national competition authorities and national courts (as well as for 

undertakings operating in the internal market) in the context of Article 101 

TFEU 27 In the Commission's view, an agreement between competitors will not 

normally fall within Article 101 TFEU if the aggregate market share held by the 

parties to the agreement does not exceed 10 per cent on any of the relevant 
markets affected by the agreement. Where the agreement is between undertak- 
ings which are neither actual28 nor potential29 competitors, the Commission's 

24 See, eg, Passmore v Morland plc [1999] ICR 913 (EWCA). 
25 See Case 5/69 Völk v Etablissements Vervaecke [1969] ECR 295. 
26 [2001] OJ C368/13. See, to like effect, the Notice of the EFTA Surveillance Authority on 

Agreements of minor importance which do not appreciably restrict competition under Article 53(1) of the EEA 

Agreement (de minimis) [2003] OJ C67/20. 
27 The Court of Justice has held that the Commission may adopt a policy as to how it will exercise 

its discretion in the form of measures such as guidelines, in so far as those measures contain rules 

indicating the approach which the institution is to take and do not depart from the rules of the Treaty: 

see Case C- 278/00 Greece v Commission [2004] ECR I -3997, para 98. 
28 The Commission Notice, Guidelines on the applicability of Article 81 of the EC Treaty to horizontal 

cooperation agreements [2001] OJ C3/2, notes as follows, at para 9, fn 8: 'A firm is treated as an actual 

competitor if it is either active on the same relevant market or if, in the absence of the agreement, it is 

able to switch production to the relevant products and market them in the short term without 
incurring significant additional costs or risks in response to a small and permanent increase in relative 

prices (immediate supply -side substitutability). The same reasoning may lead to the grouping of 

different geographic areas. However, when supply -side substitutability would entail the need to 

adjust significantly existing tangible and intangible assets, to make additional investments, to take 

strategic decisions or to incur time delays, a company will not be treated as a competitor but as a 

potential competitor (see below). See Commission Notice on the definition of the relevant market for 

the purposes of Community competition law (OJ C372, 9.12.1997, p. 5, paragraphs 20 -23).' 
29 The Commission Notice, ibid, notes as follows, at para 9, fn 9: 'A firm is treated as a potential 

competitor if there is evidence that, absent the agreement, this firm could and would be likely to 

undertake the necessary additional investments or other necessary switching costs so that it could 
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view is that such any agreement between non -competitors will not normally fall 
within Article 101 TFEU if the market share held by each of the parties to the 
agreement does not exceed 15 per cent on any of the relevant markets affected by 
the agreement. 

The Commission also states in this de minimis Notice that agreements between 9.23 
micro, small and medium -sized undertakings, as defined in Commission Recom- 
mendation 2003/361 /EC 30 are normally not capable of affecting trade between 
Member States. The reason for this presumption is the fact that the activities of 
SMEs are normally local, or at most regional, in nature.31 

Again, the Commission's Notice is not binding on the CJEU,32 although it may 9.24 
produce enforceable legitimate expectations for undertakings reasonably relying 
on its terms as against the Commission. But even if an arrangement falls within 
its ambit, a national court could still find on the facts that it has an appreciable 
effect on the competitive structure of the market- place. Conversely, just because 
an agreement exceeds the limits set out in the guidelines does not mean that it 
must then be found by the courts to be in contravention of Article 101 TFEU 33 

Anti -competitive agreements 

The provisions of Article 101(1) TFEU are intended to apply against even the most 9.25 
informal forms of anti- competitive business relationship. The notion of an agree- 
ment is interpreted broadly to include oral contracts and 'gentlemen's agree- 
ments', but there must be clear evidence of the parties' joint intention to conduct 

enter the relevant market in response to a small and permanent increase in relative prices. This 
assessment has to be based on realistic grounds, the mere theoretical possibility to enter a market is 
not sufficient (see Commission Notice on the definition of the relevant market for the purposes of 
Community competition law (paragraph 24); see also the Commission's Thirteenth Report on 
Competition Policy, point 55 and Commission Decision 90 /410 /EEC in case Elopak/Metal Box -Odin (OJ 
L 209, 8.8.1990, p 15). Market entry needs to take place sufficiently fast so that the threat of potential 
entry is a constraint on the market participants' behaviour. Normally, this means that entry has to 
occur within a short period. The Guidelines on Vertical Restraints (OJ C 291, 13.10.2000, p 1, paragraph 
26, consider a period of maximum 1 year for the purposes of application of the Block Exemption 
Regulation on Vertical Restraints (0J C 291, 13.10.2000, p 1). However, in individual cases longer time 
periods can be taken into account. The time period needed by companies already active on the market 
to adjust their capacities can be used as a yardstick to determine this period.' 

30 Paragraph 1 of the Annex to the Commission Recommendation 2003/361/EC [2003] OJ 
L124/36 concerning the definition of micro, small and medium -sized enterprises, specifies that 'the 
category of micro, small and medium -sized enterprises (SMEs) is made up of enterprises which 
employ fewer than 250 persons and which have an annual turnover not exceeding 50 million, and /or 
an annual balance sheet total not exceeding 43 million. 

31 Previously the Annex to the Commission Recommendation 96/280/EC [1997] OJ C107/4 
defined SMEs as independent enterprises with fewer than 250 employees and with either an annual 
turnover not exceeding 40 million, or an annual balance sheet not exceeding 27 million. This 
recommendation was replaced by Commission Recommendation 2003/361/EC with effect from 1 
January 2005. 

32 See Commission Notice on Agreements of Minor Importance (2001), above n 24, at para 6: 'This 
notice is without prejudice to any interpretation of Article 81 EC [now Article 101 TFEU] which may 
be given by the Court of Justice or the Court of First Instance [now the General Court] of the European 
Communities [now the EU].' 

33 See Joined Cases C- 215/96 & C- 216/96 Bagnasco (Carlos) v Banca Popolare di Novara and Casa di 
Risparmio di Genova e Imperia [1999] ECR I -135. 
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themselves on the market in a particular way. In order to establish that there has 

been an ' agreement' in contravention of Article 101(1) TFEU, the Commission 
must produce firm, precise and consistent evidence.34 However, the CJEU has 

held that it is not necessary for every item of evidence produced by the 

Commission to satisfy those criteria in relation to every aspect of the infringe- 

ment. It is sufficient if the body of evidence relied on by that institution, viewed 

as a whole, meets that requirement. Since the prohibition on participating in 

anti- competitive practices and agreements, and the penalties which infringers 
may incur, are well known, it is normal for the activities which those practices 

and agreements involve to take place in a clandestine fashion, for meetings to be 

held in secret, frequently in a non -Member country, and for the associated 
documentation to be reduced to a minimum. 

9.26 Even if the Commission discovers evidence explicitly showing unlawful contact 

between traders (such as the minutes of a meeting), it will normally be only 

fragmentary and sparse, so that it is often necessary to reconstitute certain details 

by deduction. In most cases, the existence of an anti -competitive practice or 

agreement must be inferred from a number of coincidences and indiciae which, 

taken together, may, in the absence of another plausible explanation, constitute 
evidence of an infringement of the EU competition law rules 35 In Limburgse 

Maatschippij y Commission,36 the Court of Justice held that for the purposes of 

applying Article 101(1) TFEU, it is sufficient that the aim of an agreement should 

be to restrict, prevent or distort competition, whether or not it actually succeeds 

in so doing. Thus, in the case of agreements reached at meetings of competing 
undertakings, Article 101 TFEU is infringed where those meetings have as their 

aim the artificial or non -competitive organisation and operation of the market. 

The liability of a particular undertaking in respect of the breach of Article 101 

TFEU is held to have been established by the simple fact of its participation in 

such meeting, knowing of its aim and purpose. And once it has been established 
that an 'agreement' (within the meaning of Article 101(1) TFEU) had been 

concluded at a meeting between various participants, the Court of Justice has 

held that an undertaking which had participated in that meeting has to bear the 

burden of proof if it subsequently wishes to argue that it did not intend to 

participate in the implementation of the agreement thus established.37 But how 

much it actually participated in these meetings and in fact implemented any 

resulting agreement is relevant not to the issue of whether or not the undertaking 
acted in a manner contrary to Article 101 TFEU, but rather to the extent of its 

liability in acting in breach of its Treaty obligations and thus to the severity of the 

penalty which might properly be imposed upon it. 

34 See, to that effect, Joined Cases C -89/85 etc Ahlström Osakeyhtiö and Others y Commission [1993] 

ECR I -1307, para 127. 
35 See, to that effect Joined Cases C- 204/00 P etc Aalborg Portland and Others y Commission [2004] 

ECR I -123, paras 55-57. 
36 Case T- 305/94 Limburgse Maatschippij y Commission [1999] 11-931. The appeal to the Court of 

Justice (Case C- 238/99P Limburgse Maatschippij y Commission [2002] ECR I -8375) against this part of the 

decision was unsuccessful on the grounds that the ECtHR case law cited had no ' direct impact' on the 

merits of the case -see para 251. 
37 Case C -49/92 P Commission y Anic Partecipazioni [1999] ECR I -4125. 
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Unilateral acts and acquiescence in anti -competitive practices 

In Bayer v Commission, the Court of First Instance (now the General Court) held 9.27 
that an alleged agreement to restrict supply of pharmaceutical products to 
wholesalers, in order to prevent purchase of those products for import into other 
EU countries, was in fact a unilateral measure by the manufacturer which had not 
been acquiesced in by wholesalers.38 This judgment was upheld on appeal to the 
Court of Justice, which held that an agreement cannot be based on what is only 
the expression of a unilateral policy of one of the contracting parties, which can 
be put into effect without the assistance of others. To hold that an agreement 
prohibited by Article 101(1) TFEU may be established simply on the basis of the 
expression of a unilateral policy (in that case, aimed at preventing parallel 
imports) would have the effect of confusing the scope of that provision with that 
of abuse of a dominant position outlawed by Article 102 TFEU 39 The Court of 
Justice ruled that for an agreement within the meaning of Article 101(1) TFEU to 
be capable of being regarded as having been concluded by tacit acceptance, 

it is necessary that the manifestation of the wish of one of the contracting parties to 
achieve an anti- competitive goal constitute an invitation to the other party, whether 
express or implied, to fulfil that goal jointly.4o 

Thus, in Sandoz,41 the unilateral act of one party was held to have been tacitly 9.28 
accepted by the other through their continued course of dealing, and would 
constitute an agreement within Article 101 TFEU. The manufacturer in that case 
had sent invoices to its suppliers carrying the express words 'export prohibited', 
which prohibition the suppliers in fact respected. The Court of Justice could 
therefore hold that there was an agreement prohibited by Article 101(1) T.F.bU 
within the general framework of commercial relations which the undertaking 
maintained with its customers, on the basis that the manufacturer had sought the 
cooperation of wholesalers in order to eliminate or reduce parallel imports, their 
cooperation being necessary, in the circumstances of that case, in order to attain 
that objective. In such a context, the insertion by the manufacturer of the words 
'export prohibited' on invoices amounted to a demand for a particular line of 
conduct on the part of the wholesalers. In AEG,42 the manufacturer had, in 
applying a selectiva distribution agreement which had previously been adjudged 
compatible with Article 101(1)'11~'EU, begun to refuse to approve distributors who 
otherwise met the qualitative criteria of that agreement. Its purpose in so doing 
was to maintain a high level of prices, or to exclude certain modern channels of 
distribution. The Court of Justice considered that such systematic refusal on the 
part of the manufacturer did 'not constitute, on the part of the undertaking, 
unilateral conduct' -which would be exempt from the prohibition contained in 
Article 101(1) TFEU -but instead was acquiesced in by the chosen distributors, 
noting that 

38 Case T -41/96 Bayer y Commission [2000] ECR II -3383. 
39 Article 102 TFEU is discussed at para 9.44 ff below. 
40 Joined Cases C -2/01P &C -3/01 P Bayer y Commission [2004] ECR I -23 at paras 101 -02. 
41 Case C- 277/87 Sandoz Prodotti Farmaceutici y Commission [1990] ECR I -45. 
42 Case 107/82 AEG y Commission [1983] ECR 3151. 
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in the case of the admission of a distributor, approval is based on the acceptance, tacit or 

express, by the contracting parties of the policy pursued by AEG which requires inter 

alia the exclusion from the network of all distributors who are qualified for admission 

but are not prepared to adhere to that policy.43 

And in Ford,44 the Court of Justice assimilated to an agreement for the purposes of 

Article 101(1) TFEU the decision of a motor manufacturer not to supply right - 
hand drive vehicles to German dealers in order to remove the possibility of their 

exporting those cars to the UK market, notwithstanding that this case involved a 

simple refusal to sell rather than a sale allegedly subject to certain conditions 
imposed on distributors. 

Anti -competitive concerted practices 

9.29 It is not just agreements which may be caught by Article 101(1) TFEU; more 

informal arrangements -known as 'concerted practices' -will also will fall 

within its ambit. Concerted practices are defined as 

a form of cooperation between undertakings which, without having reached the stage 

where an agreement properly so called has been concluded, knowingly substitutes 
practical cooperation between them for the risks of competition.45 

9.30 Each economic operator must determine independently the market policy it 

intends to adopt. Clearly, it may be difficult to prove the existence of a concerted 
practice, and the enforcement authorities must be careful to avoid penalising 
parallel conduct by undertakings which has been provoked, independently, by 

market conditions and has not resulted from any understanding or arrangement 
between them.46 This may particularly be the case in so -called oligopolistic 
markets, ie markets which are controlled by a small number of dominant 
undertakings. The Court of Justice has ruled, for example, that the Commission 
erred in fining a group of wood pulp producers on the basis of their parallel 

conduct. The fact that they all announced identical price increases at virtually the 

same time did not mean that they had acted in concert with each other. The EU 

market in wood pulp was said to be transparent and oligopolistic to a high 

degree, and each producer would have known what the others were intending 
without having to concert with them.47 

43 Ibid, at para 38. See also Case 75/84 Metro y Commission ('Metro II') [1986] ECR 3021, paras 72 

and 73; and Case C -70/93 BMW y ALD [1995] ECR I -3439, paras 16 and 17. 
44 Joined Cases 25/84 & 26/84 Ford y Commission [1985] ECR 2725. 
43 Case 48/69 ICI y Commission (Dyestuffs) [1972] ECR 619, 655; Joined Cases C -89/85 104/85, 

114/85, 116/85, 117/85, 125 to 129/85 Re Wood Pulp Cartel: Ahlström and others y Commission (Merits) 

[1993] ECR I -1307. 
46 See also Case 40/73 Sulker Unie y Commission [1975] ECR 1663. 
47 Joined Cases C-89/85 104/85, 114/85,116/85, 117/85,125 to 129/85 Re Wood Pulp Cartel, above 

n 42. 
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Undertakings 

The requirement that agreements must be 'between undertakings' is broadly 9.31 
interpreted in most respects. All natural and legal persons involved in some form 
of economic or commercial activity are encompassed, including individuals such 
as self- employed professionals, consultants and inventors, although not employ- 
ees. The concept of an undertaking in EU competition law covers any entity 
engaged in an economic activity, regardless of its legal status and the way in 
which it is financed. And it may, in the same context of EU competition law, be 
understood as designating an economic unit even if in law that economic unit 
consists of several persons, natural or legal48 Thus professional associations of 
independent economic operators -for example, the Bar Council in relation to 
barristers -may be regarded as undertakings for the purposes of EU competition 
(and specifically anti- trust) law.49 

A body carrying out a task in the public interest which forms part of the essential 9.32 
functions of the State will not be considered to be engaged in an 'economic 
activity ,50 and so is not caught by EU competition law. The Court of Justice has 
been reluctant to find those criteria to be satisfied where the body or bodies in 
question are in competition with private sector undertakings which are bound by 
competition law.51 Parent companies and their subsidiaries are generally regarded 
as a single economic unit and not as separate undertakings, hence an arrange- 
ment within a company group is not normally regarded as an 'agreement' within 
Article 101(1) TFEU.52 

Restriction of competition 

The assessment of whether an agreement, decision or practice has the object or 9.33 
effect of preventing, restricting or distorting competition may be complex. The 
criteria are, however, . disjunctive, so that if an anti- competitive object can be 
shown, there is no need to analyse the actual effect of the behaviour on the 
market, and vice versa. It should be noted that the existence of an anti- competitive 

98 See Case C -97/08 P Akzo Nobel and Others y Commission [2009] ECR I -8237, paras 54 and 55. 
99 See Case C- 309/99 Wouters v Algemene Raad van de Nederlandse Orde van Advocaten [2002] ECR 

I -1577. 
so Eg, Case C- 343/95 Cali v SEPG [1997] ECR I -1547. 
'' Compare, eg, Case C -67/96 Albany [1999] ECR I -5751 with Case C- 159 -160/91 Poucet and Pistre 

V AGF and Cancava [1993] ECR I -637. See too the Grand Chamber decision in Case C- 205/03 P 
Federación Española de Empresas de Tecnología Sanitaria (FENIN) v Commission [2006] ECR I -6319 at para 
25:'[I]n Community competition law the definition of an "undertaking" covers any entity engaged in 
an economic activity, regardless of the legal status of that entity and the way in which it is financed 
(Case C -41/90 Häfner and Elser [1991] ECR I -1979, paragraph 21, and Joined Cases C- 264/01, 
C- 306/01, C- 354/01 and C- 355/01 AOK- Bundesverband and Others [2004] ECR I -2493, paragraph 46). In 
accordance with the case -law of the Court of Justice, the Court of First Instance also stated, in 
Paragraph 36 of the judgment under appeal, that it is the activity consisting in offering goods and 
services on a given market that is the characteristic feature of an economic activity (Case C -35/96 
Commission v Italy [1998] ECR I -3851, paragraph 36).' 

52 Case T- 102/92 Viho v Commission [1995] ECR II -17. The position will be different where a 
subsidiary company retains freedom to determine its own actions in the market. 
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object does not depend upon the subjective intentions of the parties but upon an 

examination of whether the agreement, etc53 falls within a category of agreements 

which are by their nature (per se) restrictive of competition.54 The assessment of 

anti- competitive effect involves a consideration of a wide range of economic and 

legal factors with the aim of determining whether there has been an appreciable 
divergence from normal conditions of competition (that is, the conditions which 

would have existed but for the conduct in question).55 These factors include the 

nature of the product market, the position of the undertakings concerned in that 

market, the severity of the restrictions contained within the agreement and whether 

the agreement forms part of a network of similar agreements.56 Rather than con- 

demning certain terms as automatically and unacceptably restrictive of competi- 

tion, the Commission and the European Courts have employed the so -called 'rule of 

reason ,57 which requires an individualised examination of the objectives of the 

agreement in question and the necessity of the restrictive terms to these objectives 5s 

Under the rule of reason, a clause which is restrictive of competition will be 

sanctioned where it is essential to the substance of an agreement the overall aims of 

which are pro- competitive or competition- neutra159 This is, in effect, a test of 

objective justification, and such clauses are referred to as ancillary restrictions. 

Individual exemption 

9.34 Undertakings concerned about the possible implications of the Article 101 TFEU 

regime for their proposed behaviour may refer, first, to various notices issued by 

the Commission setting out its policy on the applicability of Article 101 TFEU. For 

53 The term 'agreement' is used as shorthand, and should be read as referring also to decisions of 

associations of undertakings and concerted practices. 
54 Eg, horizontal agreements to fix prices or to partition markets, and vertical agreements 

imposing export bans: see Case 96/102 IAZ v Commission [1983] ECR 3369. See too Case C- 209/07 

Competition Authority v Beef Industry Development Society Ltd and Barry Brother (Carrigmore) Meats Ltd 

[2008] ECR I -8637. 
55 See Case C- 309/99 Wouters [2002] ECR I -1577. 
56 Case 56/65 Société Technique Minière v Maschinenbau Ulm GmbH [1966] ECR 235; Case Delimitis v 

Henninger Brau [1991] ECR I -935. 
57 For a critical examination of the adoption of this US- inspired term by the EU competition law 

regime, see C Callery, 'Should the European Union embrace or exorcise the rule of reason in Leegil 

Creative Leather Products Inc v PSKS Inc, 127 S Ct 2705 (2007) ?' (2011) 32 European Competition Lam 

Review 42-49. 
58 See, eg, Case C- 309/99 Wouters v Algemene Raad van de Nederlandse Orde van Advocaten [2002] 

ECR I -1577, where the restriction upon the establishment of multi- disciplinary partnerships between 

barristers and accountants within the Netherlands, imposed by the Dutch national regulation on joint 

professional activity (which had been adopted by the Bar of the Netherlands), fell within the ambit of 

Art 101 TFEU. Nevertheless, the restriction was found by the court in all the circumstances to be 

reasonable and necessary for the proper regulation of the legal profession in the Netherlands as a 

whole. 
59 Case 26/76 Metro v Commission (No 1) [1977] ECR 1875; Case 75/84 Metro v Commission (No 2) 

[1986] ECR 3021. See to similar effect, in a purely UK context, Bookmakers Afternoon Greyhound Services 

Ltd v Amalgamated Racing Ltd [2009] UKCLR 863, where the Court of Appeal of England and Wales 

held that if the object of an agreement (in casu, relating to media rights in the broadcast of live horse 

racing) was in fact to promote competition, for example by strengthening competition on a market, 

opening up a market or allowing a new competitor access to a market, some consequent elements of 

restriction caused by the agreement could, when matters were viewed as a whole, give way to the aim 

of promoting competition. 
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SMEs, at least, the most important of these is the Notice on Agreements of Minor 
Importance, mentioned above.60 Other notices deal with such substantive issues 
such as joint market research, common certifications of quality and sub- 
contracting agreements. The Guidance set out in a notice is not legally binding on 
the courts, but would be regarded by the courts as strongly persuasive.61 

The stringent prohibitions of Article 1010) TFEU are mitigated in two ways. First, 9.35 
although Article 101(2) TFEU provides that 'all agreements or decisions prohibited 
pursuant to [Article 101 TFEU] shall be automatically void', the Court of Justice has 
held that where individual offending clauses are severable and the agreement is 
not at its core anti- competitive then only the offending clause, and not the agree- 
ment in its entirety, will be void.62 United Kingdom courts will apply the 'blue 
pencil' test: if the severance of the offending clauses would change the character of 
the agreement, the whole agreement will fa11.63 It has been held by the Court of 
Appeal of England and Wales that an agreement may be contrary to Article 101(1) 
TFEU and so unenforceable at one point in time, but, as a result of a change in 
market circumstances, be held not to be unenforceable at the time at which it is 
subject to challenge.64 Secondly, Article 101(3) TFEU allows that agreements may 
be exempted from the operation of Article 101(1) TFEU where, broadly speaking, 
their beneficial effects outweigh the restrictions which they impose.65 

Prior to the entry into force of Regulation 1/2003, exemption from Article 101(1) 9.36 
l'FJiU could be gained in two ways. In the first place, agreements could simply be 
drafted so as to comply with the terms of a relevant block exemption regulation, 
in which case they did not need to be notified and were valid and enforceable in 
their entirety. Alternatively, the undertakings concerned could notify their agree- 
ment to the Commission and apply for exemption, in accordance with Council 
Regulation (EEC) No 17/62.66 Regulation 17/62, undertakings had to notify 

6o Above n 24 and accompanying text. 
61 Under the pre -2004 EU anti-trust regime, undertakings could apply to the Commission for 

negative clearance', a decision that Art 101(1) TFEU was inapplicable to their individual facts. Art 2 of 
Council Regulation (EC) 17/62 was in the following terms: 'Negative clearance. Upon application by the 
undertakings or associations of undertakings concerned, the Commission may certify that, on the basis of 
the facts in its possession, there are no grounds under Article 85(1) or Article 86 of the Treaty for action on 
its part in respect of an agreement, decision or practice.' But in considering applications for such 
clearance, the Commission would, in practice, issue a formal decision only in cases which had particular 
or general political, económic or legal significance for the EU (see Notice on cooperation between national 
courts and the Commission in applying Article 85 and 86 of the EEC Treaty [1993] OJ C39/6, para 14). More 
usually, it would respond with a semi- formal administrative letter, a 'comfort letter'. This was an 
unsatisfactory half -way house, since a comfort letter was not formally binding on the national courts 
(Case 99/79 Lancôme v ETOS [1980] ECR 2511) and was far from conclusive of an issue of competition law 
arising before them. 

62 Cases 56 -58/64 Consten and Grundig v Commission [1966] ECR 299. 
69 Chemidus Wavin v TERI [1978] 3 CMLR 514 (EWCA). 
64 Passmore v Morland plc [1999] ICR 913 (EWCA). 
65 Art 101(3) TFEU provides that Art 101(1) TFEU may be declared inapplicable in respect of 

agreements, decisions and concerted practices 'which contribute to improving the production or 
distribution of goods or to promoting technical or economic progress, while allowing consumers a fair 
share of the resulting benefit, and which do not: (a) impose on the undertakings concerned restrictions 
Which. are not indispensable to the attainment of these objectives; (b) afford such undertakings the 
possibility of eliminating competition in respect of a substantial part of the products in question.' 

66 [1962] OJ L13/204. 
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agreements to the Commission in order to benefit from the exception contained in 

Article 101(3) TFEU.67 The Commission had exclusive competence to apply this 

provision by way of formal exemption decisions, with national competition 
authorities and courts not being empowered to grant exemptions 68 But the 

Commission's monopoly on the application of Article 101(3) TFEU and the 

system of prior notification and administrative authorisation resulted in a signifi- 

cant backlog of notifications. And under this system exemption had to be 

obtained before any anti-competitive conduct took place: the grant of an exemp- 

tion could not operate so as to provide retrospective validation.69 

The 2004 reforms 

9.37 Council Regulation (EC) No 1/200370 (the provisions of which are considered 
more fully at para 9.54 below), abolished all of the prior notification system and 

the centralisation of EU anti-trust law enforcement with the Commission, replac- 

ing the provisions of Regulation 17/62 with an enforcement system based on the 

direct application of Articles 101 and 102 TFEU in their entirety. 

9.38 The reform of the anti -trust rules in 2004 entailed a shift from giving comfort to 

individual agreements to a system in which the emphasis was on general 

guidance that could be helpful to numerous undertakings and other enforcers. 

This was a process which the Commission had already started prior to 2004 for 

vertical restraints71 and horizontal cooperation agreements.72 The onus was 

67 Art 4(1) of Council Regulation (EC) 17/62 was in the following terms: 'Notification of new 

agreements, decisions and practices. Agreements, decisions and concerted practices of the kind described 
in Article 85(1) of the Treaty which come into existence after the entry into force of this Regulation and 

in respect of which the parties seek application of Article 85(3) must be notified to the Commission. 
Until they have been notified, no decision in application of Article 85(3) may be taken.' 

68 Art 9(1) of Council Regulation (EC) 17/62 was in the following terms: 'Powers. Subject to review 

of its decision by the Court of Justice, the Commission shall have sole power to declare Article 85(1) 

inapplicable pursuant to Article 85(3) of the Treaty.' 
69 Art 6(1) of Council Regulation (EC) 17/62 was in the following terms: 'Decisions pursuant to 

Article 85(3). Whenever the Commission takes a decision pursuant to Article 85(3) of the Treaty, it shall 

specify therein the date from which the decision shall take effect. Such a date shall not be earlier than 

the date of notification.' Formal decisions by the Commission to grant or withhold exemption were in 

principle challengeable before the CJEU under Art 263(2) TFEU; but in most cases, as with negative 

clearance, the former practice of the Commission was to send out a 'comfort letter', which could not 

be legally challenged, rather than taking a formal decision. 
70 Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the rules on 

competition laid down in Articles 81 and 82 of the Treaty [2003] OJ Ll /l, as amended by: Council 

Regulation (EC) No 411/2004 repealing Regulation (EEC) No 3975/87 and amending Regulations 
(EEC) No 3976/87 and (EC) No 1/2003, in connection with air transport between the Community and 

third countries [2004] OJ L68 /1; and by Council Regulation (EC) No 1419/2006 repealing Regulation 
(EEC) No 4056 /86 laying down detailed rules for the application of Articles 85 and 86 of the Treaty to 

maritime transport, and amending Regulation (EC) No 1/2003 as regards the extension of its scope to 

include cabotage and international tramp services [2006] OJ L269/1. 
71 See Commission Regulation No 2790/1999 of 22 December 1999 on the application of Article 

81(3) of the Treaty to categories of vertical agreements and concerted practices [1999] OJ 1336/21; and 

Commission Notice on Guidelines on Vertical Restraints [2000] OJ C291/1. 
72 See Commission Regulation No 2658/2000 on the application of Article 81(3) of the Treaty to 

categories of specialisation agreements [2000] OJ L304/3; Commission Regulation No 2659/2000 on 

the application of Article 81(3) to categories of research and development agreements [2000] OJ 
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shifted to undertakings themselves to carry out their own assessments of their 
practices for compatibility with the requirements of EU competition law, rather 
than rely upon the Commission to police them. 

The 2004 modernisation package included the Commission issuing general 9.39 
guidelines on the application of what is now Article 101(3) TFEU.73 The Commis- 
sion is still willing to provide informal guidance letters to companies which 
encounter novel or unresolved questions in relation to the application of the 
anti-trust provisions of Articles 101 and 102 TFEU,74 but this facility has been little 
used in practice since the 2004 reforms. 

Block exemptions 

There are a number of block exemption regulations in place. They provide 9.40 
considerable guidance and 'safe harbours' for particular types of agreements (and 
also set out restrictions which generally would not satisfy the exemption criteria). 
The most notable regulations in this respect include the following: 
- Commission 'Block Exemption' Regulation (EU) No 330/2010,75 which with 

effect from 31 May 2010 replaced the Vertical Agreements Block Exemption 
Regulation (EU) 2790/1999. The 2010 Regulation should also be read in the 
light of the 2010 Commission Guidelines on Vertical Restraints.76 - Commission Regulation (EU) No 1218/2010, which exempted from EU 
competition rules certain specialisation and production agreements.77 - Commission Regulation (EU) No 1217/2010 block exemption regarding 
research and development.78 

L304/7; and the Guidelines on the applicability of Article 81 of the EC Treaty to horizontal cooperation 
agreements [2001] OJ C3/2. 

73 Commission Guidelines on the application of Article 81(3) of the Treaty [2004] OJ C101/97. 
74 See Commission Notice on Informal Guidance relating to Novel Questions concerning Articles 81 and 

82 of the EC Treaty that arise in Individual Cases -'Guidance Letters' [2004] OJ C101/78. 
75 [2010] OJ L102/1. Pursuant to Art 29(1) of Council Regulation (EC) No 1/2003, the Commission 

may withdraw the benefit of the 2010 Block Exemption Regulation where it finds in a particular case 
that an agreement to which the exemption provided for in this Regulation applies nevertheless has 
effects which are incompatible with Art 101(3) TFEU. Equally, the competition authority of a Member 
State may withdraw the benefit of this Regulation- pursuant to Art 29(2) of Regulation (EC) No 
1 /2003 -in respect of the territory of that Member State (or a part thereof) where, in a particular case, 
an agreement to which the exemption provided for in this Regulation applies nevertheless has effects 
which are incompatible with Art 101(3) TFEU within the territory of that Member State and where 
such territory has all the characteristics of a distinct geographic market. 

76 [2010] OJ C130/1. These replace the Commission Notice -Guidelines on Vertical Restraints [2000] 
01 C291/1. 

77 [2010] OJ L335/43. This Regulation entered into force on 1 January 2011, with a transitional period of two years during which the previously applicable Regulation- Commission Regulation 
(EC) No 2658/2000 [2000] OJ L303/3 on the application of Article 81(3) to categories of specialisation agreements -remains in force for such agreements as fulfil the conditions of that Regulation but do not fall under the new Regulation. 

78 [2010] OJ L335/36. This Regulation entered into force on 1 January 2011, with a transitional period of two years during which the previously applicable Regulation- Commission Regulation 
(EC) No 2659/2000 [2000] OJ L304/7 on the application of Article 81(3) to categories of research and development agreements -remains in force for such agreements as fulfil the conditions of that Regulation but do not fall under the new Regulation. 
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Commission Regulation (EU) No 461/2010 on the application of Article 

101(3) of the Treaty on the Functioning of the European Union to categories of 

vertical agreements and concerted practices in the motor vehicle sector.79 

Commission Regulation (EU) No 267/2010 on the application of Article 

101(3) of the Treaty on the Functioning of the European Union to certain 

categories of agreements, decisions and concerted practices in the insurance 
sector.80 - Commission Regulation (EC) No 906/2009 on the application of Article 81(3) 

EC to certain categories of agreements, decisions and concerted practices 

between liner shipping companies (consortia).81 - The Transfer of Technology Block Exemption82 and associated guidelines. 

Article 102 TFEU 

9.41 In the Wealth of Nations, Adam Smith observed: 

A monopoly granted either to an individual or to a trading company has the same effect 

as a secret in trade or manufactures. The monopolists by keeping the market constantly 
under stocked, by never fully supplying the effectual demand, sell their commodities 
much above their natural price and raise their emoluments, whether they consist in 

wages or profit, greatly above their natural rate. The price of monopoly is upon every 

occasion the highest which can be got. The natural price, or the price of free competition 
on the contrary, is the lowest which can be taken, not upon every occasion, indeed, but 

for any considerable time together. The one is upon every occasion the highest which 

can be squeezed out of the buyers or which it is supposed, they will consent to give; the 

other is the lowest which the sellers can commonly afford to take, and at the same time 

continue their business 83 

9.42 Article 102'1FEU seeks to prevent the abuse of monopoly or oligopoly power. It 

prohibits '[a]ny abuse by one or more undertakings of a dominant position within 

the common market or a substantial part of it ... in so far as it may affect trade 

between Member States'. It is aimed essentially at anti- competitive behaviour by 

a single undertaking, although the Court has upheld the application of Article 102 

TFEU to oligopolies, that is where the dominant position is shared amongst two 

or more companies who adopt a common policy in the market.84 

79 [2010] OJ L129/52. 
80 [2010] OJ L83/1. See too Communication from the Commission on the application of Article 

101(3) of the Treaty on the Functioning of the European Union to certain categories of agreements, 
decisions and concerted practices in the insurance sector [2010] OJ C82/02. This Regulation replaces 

Commission Regulation (EC) No 358/2003 on the application of Article 81(3) of the Treaty to certain 

categories of agreements, decisions and concerted practices in the insurance sector [2003] OJ L53/8. 
81 [2009] OJ L256/31. 
82 Commission Regulation No 772/2004 on the application of Article 81(3) of the Treaty to 

categories of technology transfer agreements [2004] OJ L123/11. 
83 Smith, above n 18, Book I, ch 7, para 26. 
84 Cases T68/69 & T77 -78/89 SW y Commission (Italian Flat Glass) [1991] ECR II-1403; Cases 

C -68/94 & 30/95 France y Commission [1998] ECR I -1375; Case T- 102/96 Gencor v Commission [1999] 

ECR II -753. 
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Dominant position 

The CJEU has defined a dominant position as 9.43 

a position of economic strength enjoyed by an undertaking which enables it to prevent 
effective competition being maintained on the relevant market by giving it the power to 
behave to an appreciable extent independently of its competitors, customers, and 
ultimately of its consumers 85 

Central to the concept of dominance is the definition of the relevant market, 9.44 
which consists of the product market and the geographic market. Two aspects of 
the product market must be examined. First, the extent to which the allegedly 
dominant firm's products are substitutable for other products in the eyes of 
customers (demand -side substitution); and, secondly, the extent to which other 
firms can provide substitute products (supply -side substitution).86 

The geographic market, which, under Article 102 TFEU, must consist of at least a 9.45 
substantial part87 of the EEA, is fairly easily defined by reference to the selling 
activities of the undertaking concerned. Clearly, the narrower the market, the 
more dominant an undertaking will seem to be, and accordingly the Commission 
has generally adopted a conservative approach to market definition.88 The actual 
power of the undertaking within the relevant market will then be determined, not 
according to a simple market share threshold but through examining a variety of 
factors including the undertaking's market share, but incorporating also consid- 
erations such as its financial and technological resources and how easy it will be 
for competitor undertakings to enter the market and erode market share. 

Abuse 

Article 102 TFEU does not prevent the attainment of a dominant position as such, 9.46 
but only the abuse of that position.89 Conduct will not be considered to abusive 
where there is an objective justification for it.90 

The concept of abuse incorporates both exploitative abuses, where an undertak- 9.47 
ing seeks to imposè oppressive trading conditions on customers, and exclusion- 
ary abuses, which result not in damage being inflicted directly upon individual 
customers but in the exclusion or serious weakening of competitors and, more 
generally, in the weakening of the competitive structure of the market as a 

85 Case 27/76 United Brands v Commission [1978] ECR 207. 
% Case 6/72 Europemballage and Continental Can v Commission [1972] ECR 157. 
8' See Case C- 179/90 Port of Genoa [1991] ECR I -5889. 
88 See the Commission Notice on The definition of the 'relevant market' for the purposes of EC 

competition law [1997] OJ C372/1. 
89 A complainant may challenge the attainment of a dominant position only where there is clear 

evidence that abusive conduct would occur: Case T -17/93 Matra Hachette v Commission [1994] ECR 
II -595. 

9p Eg, Leyland DAF v Automotive Products [1994] 1 BCLC 245: dominant undertaking justified in 
refusing to supply existing customer who had not settled its account for previous supplies. 
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whole.91 Article 102 TFEU itself provides a non -exhaustive list of examples of 

abuses which seem to fall into the former category. These include the imposition 
of unfair purchase or selling prices or other unfair trading conditions, the tying to 

agreements of supplementary, unrelated obligations and the application of dis- 

similar conditions to equivalent transactions thereby placing certain trading 
partners at a competitive disadvantage. Examples of exclusionary abuse include 

predatory pricing and import and export bans,92 and, in certain situations, 
mergers and takeovers.93 

9.48 A developing area of the Court of Justice's case law relates to abusive refusal of 

access to 'essential facilities', that is to facilities or infrastructure without access to 

which a competitor cannot provide services to its customers.94 Therefore, for 

example, a port or airport may be required to provide access to competitor 
undertakings on terms no less favourable than those granted to its own services95 

It may also be an abuse for a dominant undertaking to refuse to grant intellectual 
property licences necessary for other undertakings to compete with it 96 or for a 

software company to refuse to supply its competitors with certain interoperability 
information and to allow them to use it for the purpose of developing competing 
products on the market 97 

9.49 Where the dominant position is held by two or more undertakings jointly, it is not 

necessary for the abusive conduct complained of to be the conduct of each of 

those undertakings. Rather, the CFI (now the General Court) has held that 

undertakings occupying a joint dominant position may engage in joint or indi- 

vidual abusive conduct, provided that the conduct relates to the exploitation of 

the joint dominant position.98 

9.50 Undertakings may apply to the Commission for negative clearance, to the effect 

that proposed conduct may fall outside Article 102 TFEU, and, as with Article 101 

TFEU, may get a comfort letter, but probably not a formal decision. However, 

unlike Article 101 TFEU, Article 102 TFEU does not make any provision for block 

91 See, eg, Case 85/76 Hoffman La Roche y Commission [1979] ECR 461. 
92 See, eg, Case C- 468/06 Sot Lelos kai Sia EE v GlaxoSmithKline AEVE Farmakeftikon Profonton 

(formerly Glaxowelicome AEVE [2008] ECR I -7139, where the Grand Chamber confirmed held that the 

refusal by an undertaking occupying a dominant position on the market of a given product to meet 

the orders of an existing customer constituted abuse of that dominant position under what is now Art 

102 TFEU where, without any objective justification, that conduct was liable to eliminate a trading 

party as a competitor, while conceding that it might be objectively justified to refuse to supply an 

undertaking which wished to obtain significant quantities of the product in one Member State, which 

were essentially destined for parallel export. 
93 See Case 6/72 Europemballage and Continental Can y Commission [1972] ECR 157. 
94 See, eg, Case C -7/97 Bronner v Mediaprint [1998] ECR I -7791. No abuse was found on the facts of 

that case because there were held to be alternatives to use of the 'essential facilities', a national home 

delivery service, and no insuperable obstacles to the establishment of a competing service. 
95 Euro -Port A/S y Denmark: re port of Redby [1994] 5 CMLR 457. 
96 Case 238/87 Volvo y Veng [1988] ECR 6211; Cases C- 241 - 242/91 RTE and ITP v Commission [1995] 

ECR I -743. See too Case C- 481/01 IMS Health GmbH & Co OHG v NDC Health GmbH KG [2004] ECR 

I -5039 concerning the abuse of a dominant position in the German market for data services on sales 

and prescribing of pharmaceutical products. 
97 See Case T- 201/04 Microsoft y Commission [2007] ECR II -3601. 
95 See for example: Case T- 228/97 Irish Sugar y Commission [1999] ECR II -2969; and Joined Cases 

C- 395/96 & C- 396/96P Compagnie Maritime Belge y Commission [2000] ECR I -1365. 
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or individual exemption. The potentially beneficial behaviour of dominant under- 
takings may nevertheless be exonerated by means of the concept of 'objective 
justification'. 

In February 2009, the Commission published guidance on its enforcement priori- 9.51 
ties in applying what is now Article 102 TFEU to abusive exclusionary conduct by 
dominant undertakings.99 Despite its title, this guidance document sheds valu- 
able light on the Commission's approach to the interpretation and application of 
Article 102 TFEU generally, and covers such issues as pricing strategies, including 
predatory pricing100 and the equally efficient competitor test.1°1 As with other 
guidance documents, however, it is subject to the jurisprudence of the CJEU. 

Commission Enforcement of EU Anti -trust Law 

Council Regulation (EEC) No 17/62 

Council Regulation (EEC) No 17/62102 was adopted by the Council to allow the 9.52 
Commission to carry out its task under what is now Article 101 TFEU of ensuring 
that the rules on competition were applied in the common market 103 it being 
considered by the EU legislator to be within the general interest for anti- 
competitive practices and agreements within the EU to be detected, discouraged 
and (if need be) punished. In order to achieve these aims, the Commission was 
invested with a policing /investigatory function, plus a power to impose sanc- 
tions on undertakings in breach of the competition rules.104 

99 Communication from the Commission - Guidance on the Commission's enforcement priorities in 
applying Article 82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings [2009] OJ 

C45/7. 

100 See Case C- 202/07 P France Telecom SA v Commission [2009] ECR I -2369, where the Court of 
Justice held that that proof of the possibility of recoupment by an undertaking in a dominant position 
of losses suffered by the application of prices lower than a certain level of costs, was not a necessary 
precondition to establishing that such a pricing policy was abusive. 

Under the 'equally efficient competitor' test it is necessary to look at the costs of the dominant 
undertaking's downstream activities in order to determine the sufficiency of the margin between 
upstream and downstream prices. The question to be considered was whether or not the dominant 
undertaking would be able to trade profitably if it had to pay the upstream price as an internal 
transfer price for its own downstream operation. If the dominant undertaking could not trade 
profitably then an equally efficient competitor could not trade profitably, and the dominant undertak- 
ing's pricing policy was potentially anti- competitive, calling for justification. See Albion Water Ltd v 
Water Services Regulation Authority (formerly Director General of Water Services) [2008] EWCA Civ 536; 
[2008] UKCLR 457. 

1°2 [1962] OJ L3/204; Offical Journal English Special Edition (1959- 1962), 87. 
103 Case T- 112/98 Mannesmannröhren -Werke v Commission [2001] ECR II -729, paras 61 and 66. 
1Ö4 See Joined Cases C- 204/00 P etc Aalborg Portland and Others v Commission [2004] ECR I -123, 

para 54. 
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Council Regulation (EC) No 1/2003 

9.53 Council Regulation (EEC) No 17/62 was replaced with effect from 1 May 2004 by 

Regulation (EC) No 1/2003.1°5 This marked a significant stage in the reform of the 

enforcement of EU competition law, moving away from the centralised scheme 

set up by Regulation No 17/62. Regulation No 1/2003 replaced the previous 

system with an enforcement system based on the direct application of what are 

now Articles 101 and 102 TFEU in their entirety. 

9.54 In the context of Regulation 1/2003, the Commission also adopted Commission 
Regulation 773/2004106 relating to the conduct of proceedings by the Commission 
pursuant to (now) Articles 101 and 102 TFEU. In addition, as part of an overall 

modernisation package, the Commission issued six new Notices and Guidelines, 
as follows: 

Commission Notice on Cooperation within the Network of Competition Authori- 

ties 1 °7 

Commission Notice on Cooperation between the Commission and the Courts of the 

EU Member States in the application of Articles 81 and 82 EC108 
Commission Notice on Informal Guidance relating to Novel Questions concerning 

Articles 81 and 82 of the EC Treaty that arise in Individual Cases ('Guidance 

Letters')1°9 
Commission Notice on the Handling of Complaints by the Commission under 

Articles 81 and 82 of the EC Treaty 110 

Guidelines on The 'effect on trade' concept contained in Articles 81 and 82 of the 

Treaty 111 and 
Guidelines on the application of Article 81(3) of the Treaty.112 

National courts to apply EU anti-trust law 

9.55 Council Regulation 1/2003 abolished the practice of notifying business agree- 

ments to the Commission and introduced a new system under which the 

competition authorities and courts of the Member States were granted the power 

not only to apply Article 101(1)TFEU and Article 102 TFEU- which, as we have 

noted, have long been found by the Court of Justice to be directly applicable -but 
also to determine and enforce exemptions under and in terms of Article 101(3) 

TFEU. Thus agreements which are caught by Article 101(1) TFEU but which 

satisfy the conditions of Article 101(3) TFEU are now directly valid and enforce- 

able, without the need for any prior authorisation decision to that effect being 

required. And the question as to whether Article 101(3) TFEU applies is assessed 

10e [2003] OJ 
106 [2004] OJ L123/18. 
107 [2004] OJ C101/43. 
108 [2004] OJ C101/54. 
109 [2004] OJ C101/78. 
110 [2004] OJ C101/65. 
111 [2004] OJ C101/81. 
112 [2004] OJ C101/97. 
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both by competition authorities during investigations into agreements and /or 
concerted practices and where the provision is invoked as a defence in court 
proceedings. 

Article 2 of Regulation 1/2003 confirms that burden of proving an infringement 9.56 
rests with the authority, while undertakings claiming the benefit of Article 101(3) 
TFEU have the burden of proving that its conditions are fulfilled in their case,"3 
though the burden of proof may shift in the course of proceedings as evidence 
presented by one side may require the other to provide an explanation or 
justification."4 

Article 3(1) of Council Regulation (EC) No 1/2003 obliges the competition 9.57 
authorities and courts of the Member States, when seised of a case under their 
national competition law, to apply Article 101 TFEU to any agreements, decisions 
by associations of undertakings or concerted practices within the meaning of 
Article 101(1) TFEU which may affect trade between Member States. Similarly, the 
competition authorities and courts of the Member States must apply in any case 
before them the provisions of Article 102 IFEU to any abuse prohibited by Article 
102 1'1-1;U (although Member States remain free to enact and maintain stricter 
national competition laws to prohibit or sanction unilateral conduct). 

In T-Mobile Netherlands BV and others, the Court of Justice was asked to rule on the 9.58 
question whether or not a national court, in a case raising Article 101 TFEU issues, 
is permitted -subject to the EU law principles of effectiveness and 
equivalence -to apply its own national law rules of evidence in determining 
whether there is a causal connection between concerted practice and market 
conduct. The CJEU ruled as follows: 

52. The presumption of a causal connection stems from Article 81(1) EC [now Article 
101 TFEU], as interpreted by the Court, and it consequently forms an integral part 
of applicable Community law. 

53. In the light of the foregoing considerations, ... in examining whether there is a 
causal connection between the concerted practice and the market conduct of the 
undertakings participating in the practice -a connection which must exist if it is to 
be established that there is concerted practice within the meaning of Article 81(1) 
EC -the natiònal court is required- subject to proof to the contrary, which it is for 
the undertakings concerned to adduce -to apply the presumption of a causal 
connection established in the Court's case law, according to which, where they 
remain active on that market, such undertakings are presumed to take account of 
the information exchanged with their competitors.115 

13 See Joined Cases C- 204/00 and others Aalborg Portland [2004] ECR I -124, para 78. 
"' See, eg, Case T -48/98 Acerinox o Commission [2001] ECR II -3859, paras 29 -30; Case T- 120/04 

Organicos Peroxydos y Commission [2006] ECR II -4421, paras 53 and 71; and Case T -36/05 Coats Holding 
and J &p Coats y Commission [2007] ECR II -110, para 122. 

115 Case C -8/08 T- Mobile Netherlands BV and others [2009] ECR I -4529 at paras 52 -53. 
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Competition authorities having a right to participate in national court 
proceedings 

9.59 To ensure a continued uniform application of anti-trust law across the EU, 

Regulation 1/2003 also set up procedures for formal cooperation between the 

Commission and national competition authorities in the form of European 
Competition Network (the 'ECN'). This provides a forum for national competi- 

tion authorities to exchange and use information gathered by another competi- 

tion authority, and allows national competition authorities to carry out 

inspections or other fact -finding measures on behalf of another Member State's 

national competition authority. In VEBIC,116 a preliminary reference was made to 

the Court of Justice on questions concerning the admissibility /propriety of 

national competition authorities participating as parties in subsequent national 

court proceedings seeking to challenge the lawfulness of their decisions. The 

Grand Chamber of the Court of Justice ruled that a national competition author- 

ity must be permitted to participate, as a defendant or respondent, in judicial 

proceedings brought against a decision that the authority itself has taken. While it 

is for the national competition authorities to gauge the extent to which their 

intervention is necessary and useful having regard to the effective application of 

EU competition law, should it consistently fail to enter an appearance in such 

judicial proceedings the effectiveness of Articles 101 and 102 TFEU would, it was 

claimed, be put in jeopardy. 

9.60 Regulation 1/2003 also seeks to promote the coherent application of the EU 

anti-trust rules by making provision in Article 15(1) for national courts to ask the 

Commission for information or its opinion on questions concerning the applica- 

tion of Articles 101 and 102 TFEU. Member States are obliged by Article 15(2) to 

forward to the Commission a copy of any written judgment of national courts 

deciding on the application those provisions. 

9.61 Further, both the Commission and the national competition authorities have the 

power under Article 15(3) to make observations in national courts and tribunals 
as amicus curiae in competition- related proceedings. In Inspecteur van de Belasting- 

dienst v X BV, the Commission sought to intervene as amicus curiae in a Dutch tax 

case, to submit that the principle of equivalence would be breached if fines 

imposed under EU competition law could be deducted from national income tax 

in contrast to fines under national law, and would also contravene the principle of 

effectiveness, as the impact of Commission decisions would necessarily be 

reduced if companies fined for the violation of Articles 101 and 102 TFEU could 

(at least partially) deduct the amount from national income tax. The national 

court had some doubts as to whether the Commission could competently use 

Article 15(3) of Regulation 1/2003 to intervene in national tax proceedings and 

raised this matter by way of preliminary reference. In response the Court of 

Justice confirmed that it was competent as a matter of EU law for the Commission 

116 Case C- 439 /08 Vlaamse federatie van verenigingen van Brood- en Banketbakkers, Ijsbereiders en 

Chocoladebewerkers (VEBIC) VZW, 7 December, [2010] ECR I -nyr. 
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to intervene in the national proceedings in this way, in order to ensure that the 
requirements of EU law were properly understood and vindicated by the national 
court.'" 

Commission's powers of inspection and, investigation under Regulation 1/2003 

Regulation 1/2003 has also extended and significantly strengthened the Commis- 9.62 
sion's investigation powers in comparison to the powers it had been granted 
under Regulation 17/62. These are now set out in Articles 17 to 22. Article 18 of 
Regulation 1/2003 gives the Commission the power to require all necessary 
information from undertakings. This power can be used at any stage in the 
Commission's procedure and is not limited to the fact -finding stage. 

Article 20(2)(d) of Regulation 1/2003 confers on Commission inspectors the 9.63 
power make unannounced inspections on undertakings, and to order the sealing 
of premises, books and records in so far as is necessary to allow it to carry put a 
more extensive inspection without the risk that documents will be removed. 
Under Article 23(1)(e), breaching the seals affixed by the Commission -or other 
non -compliance with obligations incumbent on undertakings in the context of 
Commission investigations -may lead to a fine of up to 1 per cent of the annual 
turnover of the undertaking.118 

Article 20(2)(e) empowers the Commission, during inspections in business prem- 9.64 
ises, to 

ask any representative or member of staff of the undertaking or association of undertak- 
ings for explanations of facts or documents relating to the subject -matter and purpose of 
the inspection and to record the answers. 

Refusal to reply, or a failure to give complete or truthful answers in response, can 
attract fines and /or periodic penalty payments against the company under 
investigation in accordance with Articles 23 and 24. Article 19 also allows the 
Commission to conduct voluntary interviews for the purpose of collecting 
information relating to the subject -matter of an investigation,119 though the 
Commission has no power impose any penalty in respect of misleading or false 
replies in these interviews. 
The Commission is also now empowered by Article 21 to seek specific judicial 9.65 
authorisation to allow it carry out inspections in non -business premises, includ- 
ing, for instance, at the homes of directors, managers and other members of staff 
of the undertakings and associations of undertakings concerned. This power can 
only be exercised by Commission decision, and requires a reasonable suspicion 
that books or other records relating to the business and to the subject -matter of 

"' Case C- 429/07 Inspecteur van de Belastingdienst v X BV, [2009] ECR I -4833. 
18 In its investigation into E.ON Energie AG, the Commission imposed a fine of 38 million for 

breach of a seal: see [2008] OJ C240/6. The Commission's decision was upheld by the General Court: 
see Case T -141 /08 E.ON Energie y Commission, 15 December, [2010] ECR II -nyr. 

19 See Art 3 of Commission Regulation 773/2004 for further provision in relation to such voluntary 
interviews. 
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the inspection, which may be relevant to prove a serious violation of Article 101 

TFEU or Article 102 TFEU, are kept there. 

9.66 Article 22(2) allows the Commission to request national competition authorities to 

carry out inspections on its behalf. The powers of the national competition 

authorities in this regard are governed by the relevant national procedural rules 

of the Member State, albeit subject always to the general EU law principles of 

'equivalence' (ie that these rules should be the same as govern analogous 

procedures under purely domestic law) and 'effectiveness' (that even if equiva- 

lent to domestic procedures, they should in practice be such as to make it 

impossible or excessively difficult in practice) for the proper protection and 

vindication of EU law. 

Powers of the Commission in relation to findings of infringement 

9.67 Article 7 of Regulation 1/2003 gives the Commission power to find an infringe- 

ment and order the undertakings concerned to bring it to an end, and indeed to 

require positive structural remedial action from the undertakings pursuant to the 

finding of the infringement. Article 8(1) provides that in cases of urgency due to 

the risk of serious and irreparable harm to competition, the Commission, acting 

on its own initiative, may order interim measures by decision, on the basis of a 

prima facie finding of an infringement.120 

9.68 Under Article 9 of Regulation No 1/2003, where the Commission intends to adopt 

a decision requiring an infringement to be brought to an end, it may make the 

commitments offered by the undertakings concerned binding if they meet the 

competition concerns expressed in its preliminary assessment. In Airosa,121 the 

Grand Chamber held that Article 9 is a new mechanism introduced by Regulation 
No 1/2003 which is intended to ensure that the competition rules laid down in 

the Treaty are applied effectively, by means of the adoption of decisions making 

commitments, proposed by the parties and considered appropriate by the Com- 

mission, binding in order to provide a more rapid solution to the competition 
problems identified by the Commission, instead of proceeding by making a 

formal finding of an infringement. Article 9 of the Regulation is based on 

considerations of what may be termed 'procedural economy'. It enables under- 

takings to participate fully in the procedure, by putting forward the solutions 

which appear to them to be the most appropriate and capable of addressing the 

120 Case 792/79 R, Camera Care y Commission [1980] ECR 119, paras 17 -18. 
121 Case C- 441/07 P Commission v Airosa Company Ltd, 29 June, [2010] ECR I -nyr (Grand Chamber) 

concerned two undertakings (Airosa and De Beers), both active in the world market for rough 

diamonds. In 2002 they jointly notified to the Commission an agreement under which De Beers 

undertook to purchase a certain quantity of rough diamonds from Airosa annually for five years. The 

response of the Commission was to indicate that the notified agreement was contrary to both Art 101 

1.1±U and Art 102 TFEU, and it initiated court proceeding against the undertakings. In subsequent 
settlement negotiations the Commission accepted binding commitments from the undertakings to the 

effect that they would reduce and ultimately cease their trading relationships. The General Court 

found that these commitments were more onerous than necessary to address the competition problem 

and annulled the Commission decision accepting them. This decision was overturned on the 

Commission's appeal to the Grand Chamber of the Court of Justice. 
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Commission's concerns. Undertakings which offer commitments on the basis of 
Article 9 consciously accept that the concessions they make may go beyond what 
the Commission could itself impose on them in a decision adopted under Article 
7 of the Regulation after a thorough examination. On the other hand, the closure 
of the infringement proceedings brought against those undertakings allows them 
to avoid a finding of an infringement of competition law and a possible fine. In 
Alrosa the Grand Chamber also held that even though decisions adopted under 
each of those provisions (Article 7 or Article 9 of Council Regulation 1/2003) are 
in both cases subject to the principle of proportionality, the application of that 
principle none the less differs according to which of those provisions is con- 
cerned: with proportionality, it would seem, context is everything. 

Article 10 of Regulation 1/2003 empowers the Commission to adopt decisions 9.69 
finding that an agreement or practice does not infringe Articles 101 or 102 TFEU, 
where the EU public interest so requires. 

Fines 

The legal basis for the Commission's power to impose fines for breaches of 9.70 
substantive competition law under Regulation 1/2003 was essentially taken over 
from Regulation 17/62. Under Regulation 17/62, the Commission was empow- 
ered at the conclusion of its investigation to make a definitive finding as to 
whether an infringement of EU competition law existed122 and, if so, to require 
undertakings to bring to an end any such infringement. It could also impose fines 
and periodic penalty payments in respect of this infringement.123 Under Article 
15(2) of Regulation 17/62 the Commission could by decision impose on undertak- 
ings or associations of undertakings fines ranging from 1,000 to 1,000,000, or a 
sum in excess thereof (but not exceeding 10 per cent of the turnover in the 

Case 7/92 GVL v Commission [1983] ECR 483, para 23. 
123 In Senator Lines GmbH y 15 Member States of the European Union (2004) 39 EHRR SE3, a challenge 

was brought before the European Court of Human Rights as to the compatibility of the right to a fair 
trial under Art 6(1) ECHR with the right of the European Commission to impose such fines under EU 
law. This challenge was supported by the Council of the Bars and Law Societies of the European 
Union (CCBE), the European Company Lawyers Association (ECLA), the Féderation Internationale des 
Ligues des Droits de l'Homme (FIDH) and the International Commission of Jurists (ICJ). In the event, the 
Grand Chamber of the ECtHR did not have to decide on the merits of the challenge as, by the time it 
came to consider matters, the applicant could no longer claim vicitm status, noting: 'The applicant 
company claimed that, if the fine imposed on it were enforced before the proceedings had been 
judicially determined, then its access to court would have been denied. In so doing, the applicant 
company was relying, in substance, on Segi and Gestoras Pro - Amnistia and Others y 15 EU Member States 
[2002] ECHR 6422/02, 9916/02 (Third Section, 23 May 2002), namely that it had produced reasonable 
and convincing evidence of the likelihood that a violation affecting it would occur. As events 
transpired, the fine imposed on the applicant company was neither paid nor enforced, and the 
applicant company's challenge to the fine (along with the related challenge by other companies) was 
not merely heard, but ended with the final quashing of the fine. Accordingly, the facts of the present 
case were never such as to permit the applicant company to claim to be a victim of a violation of its 
Convention rights. By the time of the "final decision" in the case -the judgment of 30 September 2003 
of the Court of First Instances -it was clear that the applicant company could not produce "reasonable 
and convincing" evidence of the likelihood that a violation affecting it would occur, because on that 
date it was certain that there was no justification for the applicant company's fear of the fine being 
enforced before the Court of First Instance hearing.' 
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preceding business year of each of the undertakings participating in the infringe- 

ment) where, either intentionally or negligently, those undertakings infringed 

what are now Articles 101(1) or 102 TFEU,124 or if they committed a breach of any 

obligation imposed pursuant to Article 8(1) of Regulation 17/62 in application of 

what is now Article 101(3) TFEU.125 In fixing the amount of the fine, Article 15(2) 

of Regulation 17/62 required the Commission to have regard both to the gravity 

and to the duration of the infringement.126 The Court of Justice has observed that 

whereas the basic amount of the fine is set according to the infringement, its 

gravity is determined by reference to numerous other factors, in respect of which 

the Commission has a wide discretion. According to the Court of Justice, to take 

into account aggravating circumstances when setting the fine is consistent with 

the Commission's task of ensuring compliance with the competition rules.127 And 

any repeated infringement was among the factors to be taken into consideration 
in the analysis of the gravity of the infringement in question.128 The Grand 

Chamber of the Court of Justice has made the following observations in relation 

to the then applicable Commission Guidelines129 on its methods for fixing fines: 

124 Joined Cases T -22/02 & T -23/02 Sumitomo Chemical Co Ltd v Commission [2005] ECR II -4065 at 

para 36. 
125 Art 15(2) of Regulation 17/62, as last amended by Regulation (EC) No 1216/1999 of 10 June 

1999 [1999] OJ L148/5. 
rze Joined Cases C- 189/02 P etc Dansk Rarindustri and Others y Commission [2005] ECR I -5425, paras 

240 -43: 
'[A]ccording to the case -law of the Court, in fixing the amount of the fines, regard must be had to 

duration and to all the factors capable of affecting the assessment of the gravity of the infringements 
(see Joined Cases 100/80 to 103/80 Musique Diffusion française and Others y Commission [1983] ECR 

1825 paragraph 129). ... The gravity of the infringements must be assessed in the light of numerous 

factors, such as the particular circumstances of the case, its context and the dissuasive effect of fines, 

although no binding or exhaustive list of the criteria to be applied has been drawn up (see, in 

particular, Joined Cases C- 238/99 P etc Limburgse Vinyl Maatschappij and Others y Commission [2002] 

ECR I -8375 paragraph 465). ... The factors capable of affecting the assessment of the gravity of the 

infringements include the conduct of each of the undertakings, the role played by each of them in the 

establishment of the concerted practices, the profit which they were able to derive from those 

practices, their size, the value of the goods concerned and the threat that infringements of that type 

pose to the objectives of the Community (see Joined Cases 100 /80 to 103/80 Musique Diffusion française 

and Others v Commission [1983] ECR 1825 paragraph 129). ... It follows that, on the one hand, it is 

permissible, for the purpose of fixing the fine, to have regard both to the total turnover of the 

undertaking, which gives an indication, albeit approximate and imperfect, of the size of the 

undertaking and of its economic power, and to the proportion of that turnover accounted for by the 

goods in respect of which the infringement was committed, which gives an indication of the scale of 

the infringement. On the other hand, it follows that it is important not to confer on one or the other of 

those figures an importance disproportionate in relation to the other factors and, consequently, that 

the fixing of an appropriate fine cannot be the result of a simple calculation based on the total 

turnover. That is particularly the case where the goods concerned account for only a small part of that 

figure (see Joined Cases 100/80 to 103 /80 Musique Diffusion française and Others y Commission [1983] 

ECR 1825 paragraph 121, and Case 322/81 Michelin y Commission [1983] ECR 3461, paragraph 111).' 

127 See Case C- 308/04 P SGL Carbon y Commission [2006] ECR I- 5977, para 71. 
128 See Case C -3/06 P Groupe Danone y Commission [2007] ECR I -1331 at para 26; and Joined Cases 

C- 204/00 P etc Aalborg Portland and Others y Commission [2004] ECR I -123, para 91. 
129 In 1998 the Commission issued Guidelines on the method of setting fines imposed pursuant to Article 

15(2) of Regulation No 17 and Article 65(5) of the ECSC Treaty [1998] OJ C9/3, intended to 'ensure the 

transparency and impartiality of the Commission's decisions, in the eyes of the undertakings and of 

the Court of Justice alike, whilst upholding the discretion which the Commission is granted under the 

relevant legislation to set fines within the limit of 10% of overall turnover'. These Guidelines were 

meant to allow all parties concerned to understand that the Commission was following 'a coherent 
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209. [A]lthough those measures may not be regarded as rules of law which the 
administration is always bound to observe, they nevertheless form rules of practice 
from which the administration may not depart in an individual case without giving 
reasons that are compatible with the principle of equal treatment. Such measures 
therefore constitute a general act and the officials and other staff concerned may 
invoke their illegality in support of an action against the individual measures taken 
on the basis of the measures (see Case C- 171/00 P Libéros y Commission [2002] ECR 
I -451, paragraph 35). 

210. That case -law applies a fortiori to rules of conduct designed to produce external 
effects, as is the case of the Guidelines, which are aimed at traders. 

211. In adopting such rules of conduct and announcing by publishing them that they 
will henceforth apply to the cases to which they relate, the institution in question 
imposes a limit on the exercise of its discretion and cannot depart from those rules 
under pain of being found, where appropriate, to be in breach of the general 
principles of law, such as equal treatment or the protection of legitimate expecta- 
tions. It cannot therefore be precluded that, on certain conditions and depending on 
their content, such rules of conduct, which are of general application, may produce 
legal effects ... 

213. [A]lthough the Guidelines do not constitute the legal basis of the contested 
decision, they determine, generally and abstractly, the method which the Commis- 
sion has bound itself to use in assessing the fines imposed by the decision and, 
consequently, ensure legal certainty on the part of the undertakings.13o 

The Court of Justice has also observed that that the fact that the Commission has, 9.71 
in the past, imposed fines of a certain level for certain types of infringement, does 
not mean that it is estopped from raising that level within the limits indicated 
within the relevant EU regulation if that is necessary to ensure the implementa- 
tion of EU competition policy. Indeed, it can be said that the proper application of 
the EU competition rules requires that the Commission may at any time adjust 
the level of fines to the needs of that policy.131 Thus undertakings involved in the 
Commission's competition law administrative procedure in which fines may be 
imposed, cannot acquire a legitimate expectation that a particular method of 
calculating the fines will be used.132 Further, the cessation of an infringement 
prior to the adoption of a decision by the Commission does not, in itself, 
constitute an obstacle to the Commission's exercise of its powers to find and 
penalise an infringement of the competition rules. In that respect the Court of 
Justice has already held, first, that the Commission's power to impose penalties is 

and non -discriminatory policy which is consistent with the objectives pursued in penalising infringe- 
ments of the competition rules'. According to s 1 of the Guidelines, '[that] basic amount of the fine will 
be determined according to the gravity and duration of the infringement, which are the only criteria 
referred to in Article 15(2) of Regulation No 17'. Under s 2 of the Guidelines, the basic amount will be 
increased where there are aggravating circumstances such as, for example, repeated infringement of 
the same type by the same undertaking or undertakings. According to s 3 of the Guidelines, the basic 
amount will be reduced where there are specific attenuating circumstances. 

130 Joined Cases C- 189/02 P etc Dansk Rerindustri and Others y Commission [2005] ECR I -5425, paras 
209 -11 and 213. 

Ibid, para 227. 
132 Case C -3/06 P Groupe Danone y Commission [2007] ECR I -1331 at para 91. 
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in no way affected by the fact that the conduct constituting the infringement has 

ceased and that it can no longer have detrimental effects133; and, secondly, that 

the Commission may take a decision finding an infringement which the under- 

taking has already terminated, on condition, however, that the institution has a 

legitimate interest in so doing.134 The Commission may impose fines on infring- 

ing undertakings and associations of undertakings that do not exceed 10 per cent 

of their total turnover in the preceding business year. 

9.72 The Commission has further refined and elaborated its fining policy in its 2006 

Fining Guidelines.135 In the UK, the Office of Fair Trading has also issued various 

circulars giving guidance on its approach to the enforcement of competition law 

within the UK, including as to the appropriate amount of a penalty in the event of 

a finding of a breach. 

Leniency 

9.73 In 1996 the Commission first issued a 'Leniency Notice' on the non -imposition or 

reduction of fines in cartel cases,136 in which it set out the conditions under which 

undertakings cooperating with it during its investigation into a cartel might be 

exempted from fines, or might be granted a reduction in the fine which would 

otherwise have been imposed upon them.137 Notwithstanding that neither Regu- 

lation No 1/2003 nor Commission Regulation (EC) No 773/2004135 relating to the 

conduct of proceedings by the Commission pursuant to Articles 101 'iFEU and 

102 TFEU makes any provision for the operation of a leniency programme by the 

Commission, on 6 December 2006 the Commission adopted a revised Notice on 

immunity from fines and reduction of fines in cartel cases (the '2006 Leniency 

Notice' ) which sets out the framework for rewarding cooperation in the Commis- 

sion investigation by undertakings which are, or have been, party to secret cartels 

affecting the EU, the Commission noting therein that 

[t]he interests of consumers and citizens in ensuring that secret cartels are detected and 

punished outweigh the interest in fining those undertakings that enable the Commis- 

sion to detect and prohibit such practices. ... The Commission considers that the 

collaboration of an undertaking in the detection of the existence of a cartel has an 

intrinsic value.139 

9.74 In effect the Commission's leniency strategy seeks to sow doubt amongst a 

cartel's co- conspirators, and nurtures a culture of 'dishonour among thieves = 
put not your trust in price -fixers. The operation of leniency to encourage 
whistle -blowing and a race to the regulator by the guilty parties are absolutely 

133 Case 41/69 Chemiefarma y Commission [1970] ECR 661, para 175. 
134 Case 7/92 GVL y Commission [1983] ECR 483, para 24. 
135 See Commission Guidelines on the method of setting fines imposed pursuant to Article 23(2)(8) of 

Regulation No 1/2003 [2006] OJ C210/2. 
136 [1996] OJ C207/4. 
137 On 19 February 2002, the 1996 Notice was replaced by the 2002 Leniency Notice [2002] OJ 

C45/3. 
138 [2004] OJ L123/18. 
139 [2006] OJ C298/17, at points 3 and 4. 
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crucial to the operation of EU anti-trust law. The Commission's leniency strategy 
has also been taken up by various of the competition authorities of the Member 
States. As we have seen (at para 9.60 above), in order to limit the potential for 
discordant application of the parallel powers in competition law matters, and 
notwithstanding the procedural autonomy in principle enjoyed by national 
competition authorities and courts, Chapter W of Regulation No 1/2003 estab- 
lishes a number of procedural rules in order to ensure that the system of parallel 
powers operates in a coordinated and effective manner, establishing the ECN 
between the Commission and the national competition authorities of the Member 
States. On 29 September 2006, the ECN adopted as a non - binding instrument a 
'Model Leniency Programme', which seeks to bring about de facto or 'soft' 
harmonisation of the leniency programmes of the national competition authori- 
ties to ensure that potential applicants are not discouraged from applying for 
leniency as a result of discrepancies between the leniency programmes within the 
ECN.140 The ECN Model Leniency Programme therefore sets out the treatment 
which an applicant can anticipate from a national competition authority in any 
Member State once alignment of all programmes has taken place. In addition, it 
aims to alleviate the burden associated with multiple filings. 

The CJEU has stated that the cooperation provided by an undertaking to the 9.75 
Commission may justify a reduction in the fine under the Leniency Notice if it 
actually allows the Commission to achieve its task of establishing the existence of 
an infringement and putting an end to it.141 An undertaking which cooperates 
with the Commission in accordance with the terms of the Leniency Notice derives 
a legitimate expectation that its fine will be reduced by a certain percentage.142 
The Commission does not in principle grant third -party access to the leniency 
applicant's 'corporate statement', which is the formal oral or written voluntary 
self -incriminating confession made by leniency applicants of their knowledge of a 
cartel and their role therein, prepared specifically to be submitted to the compe- 
tition authorities under a national or EU leniency programme.143 The Leniency 

190 <http:/ /ec.Europa.eu/ competition/ ecn/model_leniency_en.pdf>. 
191 See, to that effect, Case C- 297/98 P SCA Holding y Commission [2000] ECR I- 10101, para 36. 
142 See Joined Cases C- 189/02 P, C- 202/02 P, C- 205/02 P to C- 208/02 P & C- 213/02 P Dansk 

Rerindustri and Others v Commission [2005] ECR I -5425, para 188. See too point 38 of the Leniency 
Notice (above n 138), which provides that 'the Commission is aware that this notice will create 
legitimate expectations on which undertakings may rely when disclosing the existence of a cartel to 
the Commission'. 

143 See point 6 of the 2006 Commission Leniency Notice, above n 138, where it is noted that: 
'Corporate statements have proved to be useful for the effective investigation and termination of 
cartel infringements and they should not be discouraged by discovery orders issued in civil litigation. 
Potential leniency applicants might be dissuaded from cooperating with the Commission under this 
Notice if this could impair their position in civil proceedings, as compared to companies who do not 
cooperate. Such undesirable effect would significantly harm the public interest in ensuring effective 
public enforcement of Article [101 'n-EU] in cartel cases and thus its subsequent or parallel effective 
private enforcement.' See too point 47 of the Explanatory Notes to the ECN Model Leniency 
Programme, which provides that: 'The ECN members are strong proponents of effective civil 
proceedings for damages against cartel participants. However, they consider it inappropriate that 
undertakings which cooperate with them in revealing cartels should be placed in a worse position in 
respect of civil damage claims than cartel members that refuse to cooperate. The discovery in civil 
damage proceedings of statements which have been made specifically to a competition authority in 
the context of its leniency programme risks creating this very result and, by dissuading cooperation in 
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Notice, while indicating in advance the manner in which the Commission will 

exercise its discretion in imposing fines on cooperating cartel members, expressly 

states at point 39 that cooperation pursuant to that Notice does not provide cartel 

members with any immunity from any private civil law consequences of its 

participation in an infringement of Article 101 E EU. 

9.76 The Commission has noted that parties to the proceedings may be prepared to 

acknowledge their participation in a cartel violating Article 101 'I EU and their 

liability in respect of such participation, if they can reasonably anticipate the 

Commission's envisaged findings as regards their participation in the infringe- 

ment and the level of potential fines, and agree with those findings. Accordingly 
provision is made for a settlement procedure in relation to cases brought by the 

Commission. Commission Regulation (EC) No 773/2004144 as amended lays 

down rules concerning the participation of the parties concerned in such settlè- 

ment proceedings. 

Private Enforcement of EU Anti -trust Law 

9.77 As the Court of Justice has stated in one competition law case: 

The EEC Treaty has established its own system of law, integrated in the legal systems of 

the Member States and which must be applied by their courts.145 

9.78 The EU anti-trust Treaty provisions have direct effect.146 As such, they confer 

rights on individuals, including the right to damages,147 which may be enforced 

before national courts against other private parties.148 The Treaty anti-trust 
provisions should, in effect, be considered to form part of domestic law in each 

Member State, with a consequent responsibility on the competition authorities18 
and on the domestic courts of the Member States15o to ensure the proper 

enforcement of these rules of EU competition law. 

the competition authority's leniency programmes, could undermine the effectiveness of the competi- 

tion authority's fight against cartels. Such a result could also have a negative impact on the fight 

against cartels in other jurisdictions. The risk that an applicant becomes subject to a discovery order 

depends to some extent on the affected territories and the nature of the cartel in which it has 

participated ...' 
144 [2004] OJ L123/18. 
145 Case 14/68 Walt Wilhelm v Bundeskartellamt [1969] ECR 1 at 14 para 6. 
146 Case 127/73 Belgische Radio en Televisie (BRT) v SABAM [1974] ECR 51. See also Joined Cases 

T -68, 77, 78/89 Società Italiana Vetro SpA and others v Commission ('Flat Glass') [1992] ECR II -1403. Art 

101(3) TFEU is not directly effective but empowers the Commission to act in the circumstances stated. 
147 Commission White Paper on Damages actions for breach of the EC anti -trust rules, COM(2008)165 

final (2 April 2008). 
148 See Case C- 453/99 Courage v Crehan [2001] ECR I -6297, paras 26 and 27, on the importance of 

such 'private enforcement' of EU anti-trust law. See to similar effect Joined Cases C- 295/04 to 

C- 298/04 Manfredi [2006] ECR I -6619. 
149 See the Commission Notice on Cooperation within the Network of Competition Authorities [2004] OJ 

C101/43. 
159 See, generally, the Commission Notice on Cooperation between the Commission and the Courts of the 

EU Member States in the application of Articles 81 and 82 EC [2004] OJ C101/54. 
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In Crehan v Courage Ltd,151 the Court of Justice held that Article 101 '11-EU 9.79 
precludes a rule of national law barring a party to an anti- competitive agreement 
from claiming damages for loss caused by performance of that contract on the 
sole ground that the claimant is a party to that contract 152 and ruled that such a 
breach of EU anti-trust law could give rise to a daim by the economically weaker 
party to the offending agreement against the economically stronger for damages 
resulting from the performance of the unlawful contract. 'Economic weakness' is 
defined in terms of the serious compromise or complete elimination of one 
party's: 

a) freedom to negotiate the terms of the contract; and 
b) capacity to avoid the loss or reduce its extent by, for example, availing himself 

in good time of all the legal remedies available to him. 

Where it is established that a party bears significant responsibility for the 
distortion of competition, however, it is open to the national court to bar any such 
damages claim by him. As has been noted by Advocate General Mazàk: 

While the rules concerning actions for damages for infringements of Articles 101 TFEU 
and 102 TFEU have not been harmonised at EU level, the Court has stated that the full 
effectiveness of Article 101 TFEU and, in particular, the practical effect of the prohibition 
laid down in Article 101(1) TFEU would be put at risk if it were not open to any 
individual to claim damages for loss caused to him by a contract or by conduct liable to 
restrict or distort competition.153 It follows that any individual can claim compensation 
for the harm suffered where there is a causal relationship between that harm and an 
agreement or practice prohibited under Article 101 TFEU.154 

The Court in Courage and Crehan also emphasised the deterrent effect of actions for 
damages. In that regard the Court stated that the existence of such a right of action 
strengthens the working of the EU competition rules and discourages agreements or 
practices, which are frequently covert, which are liable to restrict or distort competition. 
From that point of view, actions for damages before the national courts can make a 
significant contribution to the maintenance of effective competition in the EU.155, 156 

The private law enforcement of competition law by aggrieved participants in the 9.80 
market -place injured by the anti- competitive behaviour of others in the market is 

15' Case 453/99 Crehan y Courage Ltd [2001] ECR I -6297. 
152 This was a rule of English law set out in Gibbs Mew plc y Gemmell [1998] European Law Reports 

588 (CA). 

153 Case C- 453/99 Courage and Crehan, above n 147, para 26. 
'54 See Joined Cases C- 295/04 to C- 298/04 Manfredi [2006] ECR I -6619, para 61. The CJEU 

reaffirmed that in the absence of EU rules governing the matter and in accordance with the principle 
of national procedural autonomy, it was for the domestic legal system of each Member State to 
designate the courts and tribunals having jurisdiction, and to lay down the detailed procedural rules 
governing actions for safeguarding rights which individuals derive directly from EU law, provided 
that such rules are not less favourable than those governing similar domestic actions (principle of 
equivalence) and that they do not render practically impossible or excessively difficult the exercise of 
rights conferred by EU law (principle of effectiveness) (see Case C- 261/95 Palmisani [1997] ECR I -4025, 
para 27, and Case C- 453/99 Courage and Crehan, above n 147, para 29). 

155 See Case C- 453/99 Courage and Crehan, above n 147, para 27. See also point 1.2 of the 
Commission's White Paper, above n 143. 

156 Opinion of AG Mazàk of 16 December 2010 in Case C- 360/09 Pfleiderer AG y Bundeskartellamt 
[2011] ECR I -nyr at para 36. 
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the other major arm in the contemporary enforcement of EU anti-trust law. The 

Commission actively seeks to encourage private enforcement of EU law in the 

national courts by private parties who consider that they have been injured by 

others' anti- competitive behaviour, and who may therefore seek damages from 

them for acting in a mariner contrary to the requirements of EU competition law 

in trying to buck the market.157 

Leniency versus Private Enforcement 

9.81 However, these two means of enforcement of EU competition law -leniency and 

damages -may conflict in practice. The leniency approach seeks to reward the 

whistle- blower in a cartel by lessening his fine, while the private damages 
enforcement route seeks the maximum possible damages by way of reparation 
from those with the deepest pockets in the cartel. The whistle- blower may, 

indeed, be the one with the deepest pockets, having the most to lose if the secret 

cartel is exposed and, hence, the most to gain by exposing it. Thus the question 
arises, for example, whether a national competition authority may disclose 

information, voluntarily communicated to it by members of a cartel pursuant to 

the authority's leniency programme, to an aggrieved third party for the purpose 
of the preparation by the latter of an action for damages in respect of alleged 

injury caused by the cartel.158 

Fundamental Rights and the Enforcement of EU Anti -trust Law 

9.82 Article 298(1) TFEU states that 

in carrying out their missions, the institutions, bodies, offices and agencies of the Union 

shall have the support of an open, efficient and independent European administration. 

Because of the institutional roles of the Commission as promoter and prosecutor, 
investigator and enforcer of EU competition law, it has often been in the context 

of competition law- related matters before the CJEU that the EU fundamental 

157 See Commission's White Paper, above n 143. 
15s See eg, the Opinion of AG Mazàk Case C- 360/09 Pfleiderer AG y Bundeskartellamt, above n 152, at 

paras 12 and 38: ' ... [T]here would be a risk that undertakings might be dissuaded from cooperating 
within the framework of the leniency programme and that, accordingly, cartels would not be reported 

and would remain undetected, because the leniency applicant would fear that the documents and 

information which it had voluntarily transmitted might be used directly against it in civil claims for 

damages. In that way the applicant for leniency would even be placed in a worse position than those 

cartel members which do not cooperate with the competition authorities. ... Thus while a potential 
leniency applicant may benefit from immunity from or a reduction in fines, that benefit may be 

perceived as being outweighed by an increased risk of liability for damages where access to the 

leniency file is granted, particularly in cases where cartel members are jointly and severally liable 

under national rules of civil procedure. A cartel member may therefore abstain from applying for 

leniency altogether or alternatively be less forthcoming with a competition authority during the 

leniency procedure.' 
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rights to due process (known in Euro -speak as 'the rights of the defence'159) and 
to proper administration have been developed.160 

It should be noted that while the language of fundamental rights is used by the 9.83 
Court of Justice in these cases, there is currently no possibility of a case being 
taken to the European Court of Human Rights alleging a breach of fundamental 
(Convention) rights by any of the EU ' institutions in the manner in which EU 
competition law has -or has not been- enforced by them.161 

Much of the competition law fundamental rights jurisprudence was developed by 9.84 
the CJEU in the context of the procedures provided for by EU Regulation 17/62. 
Under this Regulation, the procedure before the Commission was divided into 
two distinct and successive stages, each having its own internal logic. The two 
stages were termed (i) the 'preliminary investigation stage', and (ii) the inter partes 
stage. Although, as we noted at para 9.53 above, Regulation 17/62 has been 
repealed and replaced by Regulation 1/2003, it is necessary still to know 
something of this procedure and its terms to understand the earlier fundamental 
rights case law of the CJEU in the competition field, which continues to have 
resonance and applicability to the enforcement regime now governed by Regula- 
tion 1/2003. 

Preliminary investigation stage under Regulation 17/62 

The preliminary investigation stage started on the date on which the Commis- 9.85 
Sion, in exercise of the powers conferred on it by Articles 11 and 14 of Regulation 
17/62, took measures which suggested that an infringement had been committed 
and which had a significant impact on the situation of the undertakings sus- 
pected.162 During the preliminary investigation stage the Commission was per- 
mitted to use the powers of investigation provided for in Regulation 17/62 to 
gather all the relevant information to establish whether or not an infringement of 
the EU competition law rules had occurred, as a result of which the Commission 

159 Case C- 328/05 P SGL Carbon AG v Commission [2007] ECR I -3921 at paras 70-71: '[I]n all 
proceedings in which sanctions, especially fines or penalty payments, may be imposed, observance of 
the rights of the defence is a fundamental principle of Community law which must be complied with 
even if the proceedings in question are administrative proceedings (see, in particular, Case C- 194/99 P 
Thyssen Stahl y Commission [2003] ECR I- 10821, paragraph 30).... Observance of the rights of the 
defence requires, in particular, that the undertaking under investigation is put in a position during the 
administrative procedure to put forward its point of view on the reality and the relevance of the 
alleged facts and also on the documents used by the Commission (see Case C- 310/93 P BPB Industries 
and British Gypsum v Commission [1995] ECR I -865, paragraph 21).' 

161 See GuérinsAutomobi es EURL 89 The Member States aof theóEuropeanlComm Sunity [ 000] ECHR 
51717/99 (Third Section, 4 July 2000), where the ECtHR rejected as inadmissible, on grounds that the 
Eli is not a signatory to the ECHR, a complaint of the failure by the European Commission to act on 
the applicant's complaint of a competitor's breach of EU competition law after the exhaustion of 
remedies before the Court of Justice (see Case 282/95P Guérin Automobiles EURL v The Commission 
[1997] ECR I- 1503). 

161 Joined Cases C- 238/99 P etc Limburgse Vinyl Maatschappijand Others v Commission [2002] ECR 
1-8375, para 182; and Joined Cases T -5/00 & T -6/00 Nederlandse Federatieve Vereniging voor de 
Groothandel op Elektrotechnisch Gebied and Technische Unie v Commission [2003] ECR II -5761 para 38. 
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might then adopt an 'initial position' on the course of the procedure and whether 
and how it was to be taken further. 

9.86 When the first measure was taken in respect of an undertaking (including 

requests for information under Article 11 of Regulation 17/62) the Commission 
was required to inform the undertaking concerned, inter alía, of the subject -matter 

and purpose of the investigation.163 In a request for information- whether in an 

informal letter for the purposes of Article 11(2) of Regulation 17/62, or in the form 

of a decision under Article 11(5) thereof -the Commission was required, under 

Article 11(3), to state the legal basis and the purpose of that request. The 

Commission was entitled to require only the disclosure of information which 

might enable it to investigate putative infringements which justified the investi- 

gation and which were set out in the request for information as such.164 And in 

the context of an investigation based on Article 14(2) of Regulation 17/62, the 

Commission's inspectors were obliged also to produce written authorisation 
specifying the subject -matter and purpose of the investigation. Further, in arty 

decision ordering investigation, under Article 14(3) of Regulation 17/62 the 

Commission was expressly required to advise the undertaking of the subject - 

matter and purpose of that investigation, indicating clearly the presumed facts 

which it intended to investigate.165 These notification requirements have been 

said by the General Court to 

constitute a fundamental guarantee of the rights of defence of the undertakings 
concerned, with the result that the scope of the obligation to state the reasons on which 

decisions ordering investigations are based cannot be restricted on the basis of consid- 

erations concerning the effectiveness of the investigation.166 

9.87 In effect, fair notice had to be given to the undertaking under investigation to 

enable it to understand the purpose and the subject -matter of that investigation, 
specifying what infringements of EU competition law were suspected so that the 

undertaking was able to start preparing its defence.167 

Inter partes stage under Regulation 17/62 

9.88 If, following its preliminary investigations, the Commission decided that matters 

should be taken further, it then had to prepare and notify to the undertaking 
under investigation a Statement of Objections. Once the Statement of Objections 
had been so notified, the preliminary investigation stage was over and matters 

proceeded to the inter partes stage, which covered the period from the notification 

163 See Case T- 266/03 CB y Commission, 12 July, [2007] ECR II -83* (Summ Pub) at para 71. 
164 See, to that effect, Case T -39/90 SEP y Commission [1991] ECR II -1497, para 25, and Case T -34/93 

Société générale v Commission [1995] ECR II -545, paras 39, 40, 62 and 63. 
163 See, to that effect, Joined Cases 46/87 & 227/88 Hoechst y Commission [1989] ECR 2859, para 41; 

Case 85/87 Dow Benelux y Commission [1989] ECR 3137, paras 8 and 9; and Case T- 266/03 CB v 

Commission, above n 159, para 36. See too Case T -34/93 Société générale y Commission, above n 160, 

paras 62 and 63. 
166 Case T -99/04 AC- Treuhand AG y Commission [2008] ECR II -1501 at para 54. 
167 Ibid, at para 56. 
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of the Statement of Objections to the adoption of the final decision by the 
Commission on the infringement concerned.168 It was not until the beginning of 
the inter partes administrative stage that the undertaking concerned was 
informed, by means of the notification of this Statement of Objections, of all the 
essential evidence on which the Commission relied at that stage of the procedure 
and that that undertaking had a right of access to the file in order to ensure that 
its rights of defence were exercised effectively. Consequently, it was only after the 
notification of the Statement of Objections that the undertaking concerned was 
able to rely in full on its rights of defence.169 These rights of the defence have been 
further amplified by the CJEU as follows. 

Knowing the case against one 

In general the Court of Justice has confirmed that individuals or undertakings are 9.89 
entitled to be informed of the case against them and to be heard in their own 
defence, when a decision is proposed which the EU administrative authority 
knows will cause substantial detriment or will otherwise seriously affect the 
interests of that person or undertaking.178 The CJEU has also expressly recognised 
the general principle of EU law that everyone is entitled to a fair legal process, 
even within the context of the Commission's investigations into anti- competitive 
practices.171 

Precisely what 'fairness' means in that context has nevertheless been the subject 9.90 
of much litigation before the CJEU, on such issues as: whether or not the 
Commission can rely on anonymised evidence to protect the identity of its 
informants172; the extent to which Commission is entitled to require the disclosure 
of information to it in response to its 'requests for information'173; and the extent 

168 See, to that effect, Joined Cases C- 238/99 P etc Limburgse Vinyl Maatschappijand Others v 
Commission [2002] ECR I -8375, paras 181 -83; and Case C- 105/04 P Nederlandse Federatieve Vereniging 
voor de Groothandel op Elektrotechnisch Gebied v Commission [2006] ECR I -8725, para 38. 

169 See, to that effect, Joined Cases C- 238/99 P etc Limburgse Vinyl Maatschappijand Others v 
Commission, above n 164, paras 315 and 316; Joined Cases C- 204/00 P etc Aalborg Portland and Others v 
Commission [2004] ECR 1 -123, paras 66 and 67; Case C- 105/04 P Nederlandse Federatieve Vereniging voor 
de Groothandel op Elektrotechnisch Gebied v Commission, above n 164, para 47; and Case C- 407/04 
P Dalmine v. Commission [2007] ECR I -829, para 59. 

170 See, eg, Case 17/74 Transocean Marine Paint v Commission [1974] ECR 1063; Case 85/76 Hoffman 
In Roche & Co AG v Commission [1979] ECR 461; and Joined Cases 100, 103/80 Musique Diffusion 
française v Commission [1983] ECR 1825 at para 10. 

17' Case C- 185/95 P Baustahlgewebe v Commission [1998] ECR I -8417, para 21; Joined Cases 
C- 174/98 P & C- 189/98 P Netherlands and Van der Wal v Commission [2000] ECR I -1, para 17; and Case 
C- 341/04 Eurofood IFSC [2006] ECR I -3813, para 65. 

'n See Case C- 411/04 P Salzgitter Mannesmann GmbH v Commission [2007] ECR I -959 at para 44: 
'[T]he principle that everyone has the right to a fair legal process cannot be interpreted as meaning 
that documents containing incriminating evidence must automatically be excluded as evidence when 
certain information must remain confidential. That confidentiality may also relate to the identity of the 
authors of the documents and also to persons who transmitted them to the Commission- It may also 
be necessary for the Commission to protect the anonymity of informants and that circumstance cannot 
suffice to require the Commission to disregard evidence in its possession.' 

173 See Case T -39/90 SEP v Commission, above n 160, para 25, and Case T -34/93 Société générale v 
Commission, above n 160, paras 39, 40, 62 and 63, holding that the Commission is entitled to require 
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of the Commission's own duties of disclosure to the undertakings under investi- 

gation, both at the preliminary investigation stage (when gathering evidence to 

establish whether there is a prima facie case of competition law infringement) and 

at the inter partes stage (when the undertakings under investigation are formally 

called upon to respond to any such prima facie case which has been put 

together).i74 As the General Court has noted: 

Even though, in formal terms, the undertaking concerned does not have the status of 'a 

person charged' during the preliminary investigation stage, the initiation of the investi- 

gation in its regard, by the adoption of a measure of inquiry concerning it, cannot 

generally be dissociated, in substantive terms, from the existence of suspicion, hence 

from an implied imputation of misconduct ... (see also, to that effect Casse y Luxembourg 

[2006] ECHR 40327/02 (First Section, 27 April 2006) § 29 to 33, 71 and 72).175 

Right of access to the Commission's file 

9.91 In Baustahlgewebe,176 the Court of Justice also accepted that the right of access to 

the Commission's file was recognised as a general principle of EU law, which 

means that the Commission must give the undertaking concerned the opportu- 
nity to examine all the documents in the investigation file which may be relevant 

to its defence. Those documents include both incriminating and exculpatory 
evidence, save where the business secrets of other undertakings, the internal 

only the disclosure of information which may enable it to investigate putative infringements which 

justify the investigation, and which are set out in the request for information as such. 

174 See Case C- 105/04 P Nederlandse Federatieve Vereniging voor de Groothandel op Elektrotechnisch 

Gebied v Commission [2006] ECR I -8725, para 38: '[T]he administrative procedure may involve an 

examination in two successive stages, each corresponding to its own internal logic. The first stage, 

covering the period up to notification of the statement of objections, begins on the date on which the 

Commission, exercising the powers conferred on it by the Community legislature, takes measures 

which imply an accusation of an infringement and must enable the Commission to adopt a position on 

the course which the procedure is to follow. The second stage covers the period from notification of 

the statement of objections to adoption of the final decision. It must enable the Commission to reach a 

final decision on the infringement concerned.' 
175 Case T -99/04 AC- Treuhand AG v Commission [2008] ECR II -1501 at para 52. See also ibid, para 48: 

'[I]t is not until the beginning of the inter partes administrative stage that the undertaking concerned is 

informed, by means of the notification of the statement of objections, of all the essential evidence on 

which the Commission relies at that stage of the procedure and that that undertaking has a right of 

access to the file in order to ensure that its rights of defence are effectively exercised. Consequently, it 

is only after the notification of the statement of objections that the undertaking concerned is able to 

rely in full on its rights of defence (see, to that effect, Joined Cases C- 238/99 P, C- 244/99 P, C-245/991), 

C- 247/99 P, C- 250/99 P to C- 252/99 P and C- 254/99 P Limburgse Vinyl Maatschappij and Others v 

Commission [2002] ECR I -8375 paragraphs 315 and 316; Joined Cases C- 204/00 P, C- 205/00 P, C- 211/00 

P, C- 213/00 P, C- 217/00 P and C- 219/00 P Aalborg Portland and Others v Commission [2004] ECR I -123 

paragraphs 66 and 67; Nederlandse Federatieve Vereniging voor de Groothandel op Elektrotechnisch Gebied v 

Commission [2006] ECR I -8725 paragraph 47; and Case C- 407/04 P Dalmine v Commission [2007] 

ECR I -829, paragraph 59). If those rights were extended to the period preceding the notification of the 

statement of objections, the effectiveness of the Commission's investigation would be compromised, 
since the undertaking concerned would already be able, at the preliminary investigation stage, to 

identify the information known to the Commission, hence the information that could still be 

concealed from it (Dalmine v Commission, paragraph 60).' 
176 Case C- 185/95 P Baustahlgewebe GmbH v Commission [1998] ECR I -8417. 
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documents of the Commission or other confidential information are involved.177 
The Commission's failure to communicate an incriminating document constitutes 
a breach of the rights of the defence only in so far as the irregularity has a concrete 
effect on the ability of the undertaking to defend itself.178 Thus the undertaking 
concerned has to show that the Commission in fact relied on a non- disclosed 
document to support its case against the undertaking, and that that case could not 
have been established by other documentation otherwise available to the par - 
ties.179 Similarly, a failure on the part of the Commission to disclose an apparently 
exculpatory document will be found to breach the rights of defence if the 
undertaking can show that it would have been able to use the exculpatory 
document to challenge any inferences or assessments made by the Commission, 
not least as regards the gravity and duration of the conduct in which the 
undertaking was found to have engaged and, accordingly, the level of the fine 
imposed.180 

177 See Case T- 210/01 General Electric Company y Commission [2005] ECR II -5575 at paras 629 -32: ' ... 
[T]he procedure for access to the file in competition cases is intended to allow the addressees of a 
statement of objections to examine evidence in the Commission's files so that they are in a position 
effectively to express their views on the conclusions reached by it in its statement of objections on the 
basis of that evidence. The right of access to the file is justified by the need to ensure that the 
undertakings in question are able properly to defend themselves against the objections raised in that 
statement (Case T- 221/95 Endemol y Commission [1999] ECR II -1299 paragraph 65). ... However, access 
to certain documents can be denied, in particular to (i) documents or parts thereof containing other 
undertakings' business secrets, (ii) internal Commission documents, (iii) any information enabling 
complainants to be identified where they wish to remain anonymous, and (iv) information disclosed 
to the Commission subject to an obligation of confidentiality (Case T -65/89 BPB Industries and British 
Gypsum v Commission [1993] ECR II -389 paragraph 29, upheld on appeal by the Court of Justice in 
Case C- 310/93 P BPB Industries and British Gypsum y Commission [1995] ECR I -865, paragraphs 26 and 
27). ... On the other hand, the Court of First Instance has previously held that, although undertakings 
have a right to protection of their business secrets, that right must be balanced against safeguarding 
the rights of the defence (Case T -36/91 ICI v Commission [1995] ECR íI4847, paragraph 98). Thus, the 
Commission may be required to reconcile the opposing interests by preparing non -confidential 
versions of documents containing business secrets or other sensitive information (ICI v Commission, 
paragraph 103). The Court considers the same principles to be applicable to access to the files in 
merger cases examined under Regulation No 4064/89, even though their application may reasonably 
be adapted to the necessity for speed, which characterises the general scheme of that regulation (Case 
T- 290/94 Kaysersberg v Commission [1997] ECR II -2137 paragraph 113; and Case T- 221/95 Endemol v 
Commission [1999] ECR II -1299 paragraphs 67 and 68). Contrary to the applicant's submission, the 
rights of the defence are not to be applied with a standard of protection which is different or more 
extensive in merger control cases than in proceedings involving infringements of Community 
competition law.' 

18 See, to that effect, Joined Cases T -25/95 etc Cimenteries CBR and Others y Commission (Cement) 
[2000] ECR II -491, paras 852 to 860. 

'79 Joined Cases C- 204/00 P etc Aalborg Portland and Others y Commission [2004] ECR I -123, 
paragraphs 71 to 73 

is° See Case C- 407/08 P Knauf Gips KG y Commission, 1 July, [2010] ECR I -nyr at paras 22 -23. In this 
case the Court of Justice overturned the judgment of the General Court to the effect that that a 
company could not raise a legal point of challenge before the which it had not previously contested in 
the administrative procedure before the Commission. The Court of Justice observed at para 90 that, in 
the absence of a specific legal basis, there could be no such limitation of the rights to an effective 
remedy and of access to an independent tribunal as guaranteed by Article 47 CFR. 
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Competition law enforcement: criminal or administrative? 

9.92 Article 6(1) ECHR has been found by the Strasbourg Court to include an implied 

right of access to a court,181 and that the enforcement of a court's judgment has 

been held to be an integral part of the 'trial' for the purposes of Article 6(1) 

ECHR.ls2 

9.93 One particular matter which has exercised the CJEU is whether or not procedures 
before the Commission in respect of its investigation and prosecution of alleged 

breaches of the requirements of EU competition law are to be classified as 'merely 

administrative'183 or as 'essentially criminal'184 in nature. The classification has 

implications for the degree to which the Commission procedures would be 

subject to judicial challenge. It is said that such principles as nullum crimen or 

nulla poena sine lege should not necessarily have the same scope in "administrative 
proceedings" as they do in situations covered by criminal law 'in the strict 

sense'.185 It is asserted that 'the effectiveness of Community competition law 

would be seriously affected if the argument that competition law formed part of 

criminal law were accepted'.186 

9.94 But these decisions of the CJEU appear to have insufficient regard for the 

developing line of jurisprudence from the European Court of Human Rights to 

the effect that proceedings concerned with the imposition of tax surcharges,187 or 

fiscal penalties or fines associated with late payment of tax,188 are to be taken as 

imposing what are to be regarded as, within the 'autonomous meaning of Article 

6', criminal penalties and as attracting the guarantees of Article 6(1) ECHR with 

its reference to determination of any criminal charge. Thus in Jussila y Finland,189 

181 Golder v United Kingdom (1979 -80) 1 EHRR 524. 
182 See Scordino y Italy (No 1) (2007) 45 EHRR 7 (Grand Chamber) at para 196, referring to, among 

other cases, Hornsby y Greece (1997) 24 EHRR 250. 
183 See, eg, Joined Cases C- 204/00 P Aalborg Portland and Others v Commission, above n 175, at para 200; 

and Joined Cases T -25/95 Cimenteries CBR and Others y Commission, above n 174, paras 717 and 718. 
184 See Case C- 199/92 Hüls y Commission [1999] ECR I -4287, holding at para 150 that the 

'fundamental rights applicable to criminal law ... apply to proceedings culminating in competition 
law fines'. See too Case T -43/02 Jungbunzlauer y Commission [2006] ECR II -3435 at paras 46-47, 61: 

'Jungbunzlauer observes that the Court has already recognised that the fines provided for in Article 15 

of Regulation No 17 are not in the nature of periodic penalty payments, but that their object is to 

suppress illegal activities and to prevent any repetition (Case 41/69 Chemiefarma y Commission [1970] 

ECR 661, paragraphs 172 and 173) which, according to Jungbunzlauer, is consistent with the broad 

interpretation of the concept of criminal charge given by the European Court of Human Rights.... The 

applicant considers that this conclusion is not affected by the words used in Article 15(4) of Regulation 
No 17, which states that decisions imposing fines are not "of a criminal law nature ", because, 

according to the case -law of the European Court of Human Rights, the decisive factor is not the 

description of a legal act, but its actual content. ... Seventhly, Jungbunzlauer observes that in an article 

published in 1993, a Commission official admitted that the procedure capable of leading to fines under 

Regulation No 17 "[seems] to be far from what is usually described as due process ".' 
lss See Joined Cases C- 189/02 P Dansk Rorindustri and Others v Commission [2005] ECR I -5425, paras 

215 -23. Compare with the opinion of Advocate General Sharpston of 10 February 2011 in case 

C- 272/09 P KME Germany AG v Commission [2011] ECRI -nyr at para 64. 
186 See to that effect, Case C- 338/00 P Volkswagen v Commission [2003] ECR I -9189, para 97. See too 

Case T- 276/04 Compagnie maritime belge SA y Commission [2008] ECR II -1277 at para 66. 
187 See Västberga Taxi Aktiebolag and Vulic y Sweden [2002] ECHR 36985/97 (First Section, 23 JulY 

2002) at paras 76-82. 
188 Impar Ltd y Lithuania [2010] ECHR 13102/04 (Second Section, 5 January 2010). 
189 Jussila v Finland (2007) 45 EHRR 39 (Grand Chamber). 
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the Grand Chamber of the Strasbourg Court, in effect, overturned earlier deci- 
sions of the European Commission on Human Rights190 and unequivocally 
confirmed that, while a claim to tax itself continues to fall outwith the ambit of 
Article 6(1) ECHR, automatic surcharges of even minimal amounts will constitute 
for Convention purposes a criminal penalty, and so the proceedings resulting in 
the imposition of such penalties or surcharges will attract the fairness protections 
set out in Article 6(1) ECHR191 (though not necessarily the full rigour of the 
specific protections set out in Article 6(2) and (3) ECHR).192 

As the Strasbourg Court has observed: 9.95 

[W]hile there is no doubt as to the importance of tax to the effective functioning of the 
State, it is not convinced that removing procedural safeguards in the imposition of 
punitive penalties in the sphere of taxation is necessary to maintain the efficacy of the 
fiscal system or indeed can be regarded as consonant with the spirit and purpose of the 
Convention ... Furthermore, the tax surcharges in the present case were not intended as 
pecuniary compensation for damage but as a punishment to deter re- offending. Without 
more, the Court considers that this alone establishes the criminal nature of the offence ... 
Hence, Article 6 applies under its criminal head.193 

By the same token, and notwithstanding the importance of EU anti-trust law for 9.96 
the functioning of the EU, it is not clear that the removal of -or failure to make 
express provision for -adequate procedural safeguards for undertakings subject 

190 See, eg, Smith v United Kingdom. (1996) 21 EHRR CD 74, holding that the fact that late payment 
of the local government community charge, or poll tax, attracted an automatic 10% surcharge did not 
attract the protection of Art 6 ECHR; and ANM & Co v United Kingdom [1995] ECommHR 25602/94 
(First Section, 29 November 1995), holding that the use of a summary warrant procedure with no 
possibility of a court hearing or contradictor to obtain an decree for the enforcement of unpaid local 
authority business rate claims, did not fall within the ambit of Art 6 ECHR. 

191 See to like effect Janosevic v Sweden (2004) 38 EHRR 22, where the Court noted, in the context of 
automatic surcharges for arrears in tax payments: 'Mn employing presumptions in criminal law, the 
Contracting States are required to strike a balance between the importance of what is at stake and the 
rights of the defence; in other words, the means employed have to be reasonably proportionate to the 
legitimate aim to be achieved.' 

192 See W Wils 'EU Antitrust Enforcement Powers and Procedural Rights and guarantees: the 
interplay between EU law, national law, the Charter of Fundamental Rights of the EU and the 
European Convention on Human Rights' (2011) 34 World Competition: Law and Economics Review 346 
notes as follows (at 357): 'Many of the claims of incompatibility of EU antitrust procedures with the 
Convention appear to be based on reasoning along the following lines: Primo, EU antitrust enforce- 
ment is "criminal" within the meaning of the Convention. Secundo, some judgment of the European 
Court of Human Rights appears to require in some criminal case a procedural right or guarantee 
which does not appear to be available in EU antitrust proceedings. Ergo, EU antitrust proceedings are 
incompatible with the Convention. Such reasoning is liable to lead to erroneous conclusions to the 
extent that it disregards the case -law of the European Court of Human Rights which distinguishes, as 
to the level of protection required by the Convention, according to the circumstances of the particular 
case: "While the right to a fair trial under Article 6 [ECHR] is an unqualified right, what constitutes a 
fair trial cannot be the subject of a single unvarying rule but must depend on the circumstances of the 
particular case." (Judgment of the European Court of Human Rights (Grand Chamber) of 29 June 2007 
in Case of O'Halloran and Francis y United Kingdom, Applications nos 15809/02 and 25624/02, 
paragraph 53). Particularly relevant in the context of EU antitrust procedures are the distinction 
between the hard core of criminal law and other areas of the law which are only criminal within the 
Convention's wider meaning of "criminal ", and the distinction between natural persons and compa- 
nies.' 

193 Lajos Kovacs v Hungary [2008] ECHR 8174/05 (Second Section, 17 July 2008) at paras 14-15 
(footnotes omitted.) 
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to investigation by the Commission for alleged breaches of the law (and, if found 
guilty by the Commission, liable to the imposition of substantial financial 

penalties) can be thought to be consonant with the spirit and purpose of the 

ECHR.194 

Right to be dealt with in a reasonable time 

9.97 Regulation (EC) No 2988/74195 sets out a limitation period on the Commission's 
power to impose pecuniary penalties for infringements of the EU competition 
rules. A decision finding that there has been an infringement is not a penalty 
within the meaning of Article 1(1) of the Regulation and is therefore not covered 

by the limitation period laid down by that provision.196 Nonetheless, the need to 

act within a reasonable time in conducting administrative proceedings relating to 

competition policy is a general principle of EU law the observance of which is 

ensured by the CJEU.197 The reasonableness of a period is to be assessed in the 

light of the circumstances specific to each case -and in particular in light of the 

importance of the case for the person concerned, its complexity, and the conduct 
of the applicant and of the competent authorities198 -but the assessment of the 

reasonableness of a period does not require a systematic examination of the 

circumstances of the case in the light of each of them, where the duration of the 

proceedings appears justified in the light of one of them.199 

9.98 In Baustahlgewebe GmbH y Commission, the Court of Justice found that a lapse of 

five and a half years between the commencement of anti-trust proceedings 
against the applicant by the Commission and the giving of judgment on the 

matter by the CFI, contravened the applicant's EU law rights to a fair and public 

hearing within a reasonable time.200 But a failure to act within a reasonable time 

can constitute a ground for annulment in the case of a decision finding infringe- 
ments only where it has been established that infringement of that principle 
affected the ability of the undertakings concerned to defend themselves,201 

194 See also Dubus SA v France [2009] ECHR 5242/04 (Fifth Section, 11 June 2009) where the 

Strasbourg court held unanimously that there had been a violation of Article 6(1) ECHR right to a fair 

trial in relation to professional disciplinary proceedings which had been brought by the Banking 

Commission against the applicant, an investment company. The court based its finding on the fact that 

there was no clear distinction between the functions of prosecution, investigation and adjudication of 

the Banking Commission, the supervisory authority chaired by the Governor of the Bank of France 

which was responsible for credit and investment establishments operating out of France. 
195 [1974] OJ 319/1. 
196 Joined Cases T -22/02 & T -23/02 Sumitomo Chemical Co Ltd v Commission [2005] ECR II-4065. 
197 Case C- 167/04 P JCB Service v Commission [2006] ECR I -8935 at para 60. 
198 Case C- 194/99 P Thyssen Stahl v Commission [2003] ECR I- 10821, para 155. 
199 Joined Cases C- 403/04 P & C- 405/04 P Sumitomo Metal Industries Ltd v Commission [2007] ECR 

I -729 at para 117. 
zoo Case C- 185/95 P Baustahlgewebe GmbH v Commission [1998] ECR I -8417. See also Case C- 385/07 

P Der Grüne Punkt v Commission [2009] ECR I -6155 at para 182: '[T]he complexity of the case or the 

dilatory conduct of the applicant may be deemed to justify a "duration which is prima facie too long' 

(Joined Cases C- 238/99 P, C- 244/99 P, C- 245/99 P, C- 247/99 P, C- 250/99 P to C- 252/99 P and 
C- 254/99 P Limburgse Vinyl Maatschappij and Others v Commission [2002] ECR I -8375, paragraph 188, 

and C- 194/99 P Thyssen Stahl v Commission [2003] ECR I -10821 paragraph 156.' 
201 Case T -67/01 JCB Service v Commission [2004] ECR II -49 at para 40. 
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whether the excessive duration occurred during the preliminary investigation 
stage or at the formal inter partes stage.202 Except in that specific circumstance of 
actual prejudice, mere failure to comply with the principle that a decision must be 
adopted within a reasonable time cannot affect the validity of the administrative 
procedure 203 

'Administrative penalties' and the principle of legality 

The Court of Justice has consistently held that the principle of legality is a 9.99 
corollary to the principle of legal certainty. The principle of legality in EU law 
requires in particular that where an EU rule imposes or permits the imposition of 
penalties, that rule must be clear and precise, so that the persons concerned may 
be able to ascertain unequivocally what their rights and obligations are and take 
steps accordingly.204 The principle applies not only to provisions establishing the 
elements which constitute an offence, but also to those specifying the conse- 
quences arising from an offence205 And this principle must be observed not only 
in relation to provisions of a criminal nature but also to specific administrative 
instruments, for example in the enforcement of EU competition law, whereby 
such 'administrative penalties' may be imposed206 

The Commission's previous decision -making practice is not formally binding as 9.100 
such on the Commission when it determines the amount of a fine.207 But in 
setting such 'administrative penalties' pursuant to Regulation 1/2003, the Corn - 
mission is bound by the general principles of law - particularly the principles of 
equal treatment and proportionality -in any determination as to the criteria and 
the method of calculation to be used. Thus, in setting fines, the Commission 
cannot lawfully treat properly comparable situations differently or different 

202 Case C- 105/04 P Nederlandse Federatieve Vereniging voor de Groothandel op Elektrotechnisch Gebied v 
Commission [2006] ECR I -8725, para 50: 'As respect for the rights of the defence, a principle whose 
fundamental nature has been emphasised on many occasions in the case -law of the Court (see, in 
particular, Case 322/81 Michelin v Commission [1983] ECR 3461, paragraph 7), is of crucial importance 
in procedures such as that followed in the present case, it is essential to prevent those rights from 
being irremediably compromised on account of the excessive duration of the investigation phase and 
to ensure that the duration of that phase does not impede the establishment of evidence designed to 
refute the existence of conduct susceptible of rendering the undertakings concerned liable. For that 
reason, examination of any interference with the exercise of the rights of the defence must not be 
confined to the actual phase in which those rights are fully effective, that is to say, the second phase of 
the administrative procedure. The assessment of the source of any undermining of the effectiveness of 
the rights of the defence must extend to the entire procedure and be carried out by reference to its total 
duration.' 

203 See Joined Cases T- 305/94 etc Limburgse Vinyl Maatschappij and Others v Commission [1999] ECR 
II -931, para 122, not overturned on that point by the judgment on appeal in C- 238/99 Limburgse Vinyl 
Maatschappij and Others v Commission [2002] ECR I -8375 paras 176 and 177. 

204 See, to that effect, Case 169/80 Gondrand [1981] ECR 1931, para 17; and Case C- 143/93 Van Es 
Douane Agenten [1996] ECR I-431, para 27. 

los See, to that effect, Case C- 129/95 Criminal proceedings against X [1996] ECR I -6609, paras 22 and 
25. 

206 
See Case 137/85 Maizena [1987] ECR 4587, paras 14 and 15. 

207 See, to that effect, Case T -23/99 LR AF 1998 v Commission [2002] ECR II-1705, para 234; and 
Case T- 203/01 Michelin v Commission [2003] ECR II -4071, para 254. 
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situations in the same way, unless such treatment is objectively justified 208 With a 

view to transparency and to increase legal certainty for the undertakings con- 

cerned, the Commission has also published guidelines setting out the calculation 
method which it imposes on itself in each particular case. Further, in any decision 

imposing a fine the Commission is obliged -in accordance with Article 296(2) 

TFEU -to state the reasons for its decision, particularly with regard to the 

amount of the fine and the method of calculation. The statement of reasons must 

show the Commission's reasoning clearly and unequivocally, so that those 

concerned can know the justification for the measure taken in order to decide 

whether it would be expedient to refer the matter to the CJEU and allow that that 

Court properly to exercise its power of judicial review.209 

9.101 The CJEU has also held- specifically within the context of EU competition law 

enforcement-that it is a fundamental right not to not to have penalties applied 
which are more punitive than those which might reasonably have been expected 
to have been applied at the time of the offending conduct.210 But the CJEU has 

held that the principle of ne bis in idem -that is to say, the right not to be tried or 

punished twice for the same offence- cannot be prayed in aid against EU 

competition law infringement proceedings where the earlier proceedings relied 

upon were taken by competition law enforcement agencies of non -EU Member 
States in respect of breaches of the competition law requirements of those non -EU 

jurisdictions ?i1 

Privacy and the Commission's investigatory powers in anti-trust cases 

9.102 Under Regulation 17/62,212 the Commission was given broad powers to police 

the observance by undertakings of the EU competition law regime. It could 

208 See Case 106/83 Sermide [1984] ECR 4209, para 28; and Case T- 311/94 BPB de Eendracht V 

Commission [1998] ECR II -1129, para 309. 
209 See Case T -43/02 Jungbunzlauer v Commission [2006] ECR II -3435, para 91; and Case C- 367/95 P 

Commission v Sytravel and another [1998] ECR I -1718. 
210 Joined Cases C- 189/02 P etc Dansk Rerindustri A/S and others v Commission [2005] ECR I -5425 

(Grand Chamber). See also Joined Cases T- 259/02 to T- 264/02 & T- 271/02 Raiffeisen Zentralbank 
Osterreich AG v Commission [2006] ECR II -5169 at paras 217 -18: 'Erste takes exception to the method 
followed in calculating the fines on the ground that the Commission, by applying guidelines adopted 
after the cessation of the infringement and by having again made its practice more stringent during 

autumn 2001, breached the principle of non -retroactivity upheld by Article 7 of the European 
Convention for the Protection of Human Rights and Fundamental Freedoms, signed in Rome on 4 

November 1950, and Article 49 of the Charter of Fundamental Rights of the European Union, 

proclaimed on 7 December 2000 in Nice (01 2000 C 364, p 1). ... As held by the Court in its judgment 
in Joined Cases C- 189/02 P etc Dansk Rarindustri A/S and others v Commission [2005] ECR I -5425 

paragraphs 202 to 232, that plea must be rejected, given that the Guidelines and, in particular, the new 

method of calculating fines which they incorporate, even if it is accepted they had an aggravating 
effect on the level of fines imposed, were reasonably foreseeable by undertakings such as the 

applicants when the infringements in question were committed.' 
211 Thus in Case C- 289/04 P Showa Denko v Commission [2006] ECR I -5859, paras 50 to 63, and Case 

C- 308/04 P SGL Carbon v Commission [2006] ECR I -5977, paras 26 to 39, the Court of Justice rejected the 

argument that sanctions imposed in a non -Member State in the sphere of competition law must be 

taken into consideration when setting the fine. 
212 [1962] OJ L3/204. Replaced with effect from 1 May 2004 by Regulation 1/2003/EC [2003] OJ 

L1 /1. 
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request all necessary information from Member States and individual undertak- 
ings, and conduct voluntary or compulsory searches of company premises.213 It 
could impose fines where its demands were not met. In Hoechst,214 the Court of 
Justice held that the right to respect for the individual's 'private life, family life, 
home and correspondence' guaranteed under Article 8(1) ECHR, did not extend 
to business premises, and so upheld the legality of 'dawn raids' by the European 
Commission seeking evidence for anti- competitive practices. And in Limburgse 
Maatschippij y Commission the then CFI refused to depart from the decision of the 
Court of Justice in Hoechst that business undertakings could not pray in aid a 
right to privacy, stating: 

Insofar as the pleas and arguments put forward by LSM and DVM are identical to or 
similar to those put forward at that time "by Hoechst the Court of First Instance sees no 
reason to depart from the case law of the Court of Justice. That case law is moreover 
based on the existence of a general principle of Community law, as referred to above, 
which applies to legal persons. The fact that the case law of the European Court of 
Human Rights concerning the applicability of Article 8 of the ECHR has evolved since 
the judgments [of the Court of Justice] in Hoechst, Dow Benelux, and Dow Chemical Ibérica 
therefore has no direct impact on the merits of the solutions adopted in those cases 215 

However, in its decision of October 2002 in Roquette Frères y Director General of 9.103 
Competition,216 the Court of Justice reversed this position and brought its jurispru- 
dence into line with that of the European Court of Human Rights by acknowledg- 
ing that Article 8 ECHR considerations, and the requirements of the doctrines of 
proportionality, could be used by national courts in assessing whether or not 
accede to an application to them by the Commission for authority to use coercive 
measures in dawn raids seeking evidence of breach of EU competition law.217 

213 On the requirements relating to compulsory searches, or ' dawn raids', see Case 136/79 National 
Panasonic v Commission [1980] ECR 1979. 

214 Joined Cases 46/87 & 227/88 Hoechst AG v Commission [1989] ECR 2859. See, to like effect, Case 
85/87 Dow Benelux [1989] ECR 3137 at paras 28 -30. 

215 Case T- 305/94 Limburgse Maatschippij y Commission [1999] 11-931. The appeal to the Court of 
Justice (Case C- 238/99P Limburgse Maatschippij v Commission [2002] ECR I -8375) against this part of the 
decision was unsuccessful on the grounds that the ECtHR case law cited had no 'direct . impact' on the 
merits of the case -see para 251. 

216 Case C -94/00 Roquette Frères y Director General of Competition [2002] ECR I -9011. See also Cases 
T- 339/04 & T- 340/04 France Télécom y Commission [2007] ECR II -521, paras 49 -53. 

21 See too Case C- 450/06 Varec SA y Belgium [2008] ECR 1 -581 at paras 48-49 and 52: ' ... It follows 
from the case -law of the European Court of Human Rights that the notion of "private life" cannot be 
taken to mean that the rofessional or commercial activities of either natural or legal persons are 
excluded (see Niemietz y Germany, judgment of 16 December 1992, Series A no 251 -B, §29; Société Colas 
Est and Others y France, no 37971/97, §41, ECHR 2002 -III; and also Peck y The United Kingdom 
no 44647/98, §57, ECHR 2003 -I). Those activities can include participation in a contract award 
procedure.... The Court of Justice has, moreover, acknowledged that the protection of business secrets 
is a general principle (see Case 53/85 AKZO Chemie and AKZO Chemie UK v Commission [1986] 
ECR 1965, paragraph 28, and Case C -36/92 P SEP y Commission [1994] ECR I -1911, paragraph 37).... 
The principle of the protection of confidential information and of business secrets must be observed in 
such a way as to reconcile it with the requirements of effective legal protection and the rights of 
defence of the parties to the dispute (see, by analogy, Case C- 438/04 Mobistar [2006] ECR I -6675, 
paragraph 40) and, in the case of judicial review or a review by another body which is a court or 
tribunal within the meaning of Article 234 EC, in such a way as to ensure that the proceedings as a 
whole accord with the right to a fair trial.' 
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Legal professional privilege and EU anti-trust law 

9.104 The issue of the extent to which the confidentiality of legal advice is recognised 
and respected as a general principle of EU law, and specifically in the context of 

competition law enforcement proceedings, remains a matter of some controversy. 
In AM & S Europe y Commission,218 following a comparative survey of the laws of 

the Member States, the Court of Justice concluded that the Commission's exten- 

sive powers of investigation, search and seizure in the context of suspected 
breaches of EU fair competition law were subject to the principle that communi- 
cations between lawyer and client were to be respected as confidential. The 

Commission could not therefore require the production of business records 

concerning such communications. 

9.105 The Court of Justice held, however, that the principle of confidentiality applied 
only in relation to communications with independent counsel, not to those with 

in -house lawyers or legal departments. This is a position which has been 

maintained even in the face of criticism -most recently by the Grand Chamber in 

its decision in Akzo Nobel Chemicals Ltd y Commission: 

47. ... [Mil in -house lawyer cannot, whatever guarantees he has in the exercise of his 

profession, be treated in the same way as an external lawyer, because he occupies 

the position of an employee which, by its very nature, does not allow him to ignore 

the commercial strategies pursued by his employer, and thereby affects his ability 

to exercise professional independence. 

48. It must be added that, under the terms of his contract of employment, an in -house 

lawyer may be required to carry out other tasks, namely, as in the present case, the 

task of competition law coordinator, which may have an effect on the commercial 
policy of the undertaking. Such functions cannot but reinforce the close ties 

between the lawyer and his employer. 

49. It follows, both from the in -house lawyer's economic dependence and the close ties 

with his employer, that he does not enjoy a level of professional independence 
comparable to that of an external lawyer. 

50. Therefore, the General Court correctly applied the second condition for legal 

professional privilege laid down in the judgment in AM & S Europe y Commission.219 

The right to good administration under the EU Charter of Fundamental Rights 

9.106 These procedural rights (and the implicit promise of an 'open, efficient and 

independent European administration') are now set out in Article 41 of the EU 

Charter of Fundamental Rights (CFR), which guarantees a 'right to good admin- 

istration' in the following terms (so far as relevant): 

1. Every person has the right to have his or her affairs handled impartially, fairly and 

within a reasonable time by the institutions, bodies, offices and agencies of the 

Union. 

218 Case 155/79 AM & S Europe Ltd y Commission [1982] ECR 1575 at 1610 -13. 
219 Case C- 550/07 P Akzo Nobel Chemicals Ltd y Commission, 14 September, [2010] ECR I -nyr at paras 

47 -50. 
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2. This right includes: 
(a) the right of every person to be heard, before any individual measure which 

would affect him or her adversely is taken; 
(b) the right of every person to have access to his or her file, while respecting the 

legitimate interests of confidentiality and of professional and business secrecy; 
(c) the obligation of the administration to give reasons for its decisions. 

The role of the CJEU in competition law challenges 

The role of the CJEU in hearing an application for annulment brought against a 9.107 
Commission decision finding the existence of an infringement of the competition 
rules and imposing fines on the addressees, consists in assessing whether the 
evidence and other information relied on by the Commission in its decision are 
sufficient to establish the existence of the alleged infringement.22o It follows that 
the Commission cannot, in support of the contested decision, produce new 
inculpatory evidence not contained in the decision.221 And there is no require- 
ment under EU law that the addressee of the Statement of Objections must 
challenge its various matters of fact or law during the administrative procedure 
before the Commission if it is not to be barred from doing so later at the stage of 
judicial proceedings. Any such a restriction is contrary to the fundamental 
principles of the rule of law and of respect for the rights of the defence, as well as 
to the rights to an effective remedy and of access to an impartial tribunal.222 

Where there is doubt, the benefit of that doubt must be given to the undertakings 9.108 
accused of the infringement223 -in dubio pro reo.224 This is simply a specific 
application, in the context of EU competition law proceedings, of the principle of 
the presumption of innocence resulting in particular from Article 6(2) ECHR,225 
which means that it is for the EU authorities to provide sufficient evidence to 
establish a breach of EU law. In Orkem, the Court of Justice ruled that while the 
Commission could not compel a company to provide it with answers which 
might involve an admission of a breach of EU law -which it was incumbent upon 
the Commission to prove -EU law did not contain an implicit privilege against 
self -incrimination, nor any right not to give evidence against oneself.226 And in 

'20 See, to that effect, Joined Cases T- 305/94 etc Limburgse Vinyl Maatschaapij and Others y 
Commission ('PVC II') [1999] ECR II -931, para 891. In Case C- 407/04 P Dalmine y Commission [2007] 
ECR I -829, the Court of Justice ruled at para 63 that the prevailing principle regarding the admissibil- 
ity of evidence in EU competition law proceedings is 'the unfettered evaluation of evidence and the 
only relevant criterion for the purpose of assessing the evidence adduced relates to its credibility'. 

221 Joined Cases T- 67/00, T- 68/00, T -71/00 & T -78/00 JFE Engineering Corp y Commission [2004] 
ECR II -2501 at para 176. 

vz See Case C- 407/08 P Knauf Gips KG y Commission, 1 July, [2010] ECR I -nyr at para 91. 
ua Case 27/76 United Brands y Commission [1978] ECR 207, para 265. 
224 See, eg, Case T- 321/05 AstraZeneca AB y Commission, 1 July, [2010] ECR II-nyr at para 476; Joined 

Cases T- 67/00, T- 68/00, T -71/00 & T -78/00 JFE Engineering Corp y Commission, above n 215, para 178. 
225 See Case C- 199/92 P Hüls y Commission [1999] ECR I -4287, paras 149 and 150; and Case 

C- 235/92 P Montecatini y Commission [1999] ECR I -4539, paras 175 and 176. 
226 Case 374/87 Orkem y Commission [1989] ECR 3283 at para 30. See also Case C -60/92 Otto y 

Postbank [1993] ECR I -5683. 
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the decision of the First Chamber of the CFI (extended composition) 
Mannesmannröhren -Werke AG y Commission, the Court observed: 

To acknowledge the existence of an absolute right to silence, as claimed by the applicant, 
would go beyond what is necessary in order to preserve the rights of defence of 

undertakings, and would constitute an unjustified hindrance to the Commission's 
performance of its duty under Article 89 of the EC Treaty [now, after amendment, Article 

105 TFEU] to ensure that the rules on competition within the common market are 

observed 227 

The right to a fair trial under the EU Charter of Fundamental Rights 

9.109 Paralleling Article 13 ECHR, Article 47(1) CFR guarantees to everyone whose EU 

law rights have been violated the right to an effective remedy before a national or 

EU tribunal, depending on which court is properly seised of the case.228 Article 

47(2) CFR specifies that 'everyone is entitled to a fair and public hearing within a 

reasonable time by an independent and impartial tribunal previously established 
by law'.229 Article 47(2) CFR gives everyone 'the possibility of being advised, 
defended and represented' and 47(3) CFR provides that 'legal aid shall be made 

available to those who lack sufficient resources in so far as such aid is necessary to 

ensure effective access to justice'230 (although it may perhaps not be expected that 

this right to legal aid will be much sought or exercised within the context of EU 

competition law challenges). 

9.110 Reflecting the provisions of Article 6(2) ECHR and Article 6(3) ECHR, Article 

48(1) CFR states that 'everyone who has been charged shall be presumed innocent 

227 Case T- 112/98 Mannesmannröhren -Werke AG y Commission [2001] ECR II -729 at para 66. 
228 See Case 222/84 Johnston [1986] ECR 1651; Case 222/86 Heylens [1987] ECR 4097; and Case 

C -97/91 Borelli [1992] ECR I -6313. 
229 See Les Verts y European Parliament [1986] ECR 1339. 
238 See Case C- 279/09 DEB Deutsche Energiehandels- and Beratungsgesellschaft mbH v Germany, 22 

December, [2010] ECR I -nyr at paras 38-40: 
'[T]he word "person" used in the first two paragraphs of Article 47 of the Charter may cover 

individuals, but, from a purely linguistic point of view, it does not exclude legal persons. It should 

be noted in that connection that, although the explanations relating to the Charter do not provide any 

clarification in this regard, the use of the word "Person", in the German language version of Article 47, 

as opposed to the word 'Mensch', which is used in numerous other provisions -for example, in 

Articles 1, 2, 3, 6, 29, 34 and 35 of the Charter -may be an indication that legal persons are not 

excluded from the scope of that article. Moreover, the right to an effective remedy before a court, 

enshrined in Article 47 of the Charter, is to be found under Title VI of that Charter, relating to justice, 

in which other procedural principles are established which apply to both natural and legal persons.' 
In Handölsdalen Sami Village and Others y Sweden [2010] ECHR 39013/04 (Third Section, 30 March 

2010) the ECtHR has stated: 'The question of whether the provision of legal aid is necessary for a fair 

hearing must be determined on the basis of the particular facts and circumstances of each case and 

will depend, inter alia, upon the importance of what is at stake for the applicants in the proceedings, 
the complexity of the relevant law and procedure and the applicants' capacity to represent themselves 
effectively.' The ECtHR has also held that although a selection procedure for cases may be established 
in order to determine whether legal aid may be granted, that procedure must operate in a non - 

arbitrary manner. See, to that effect: Del Sol y France (2002) 35 EHRR 38 at para 26; non -admissibility 
decision in Puscasu y Germany [2009] 45793/07 (Fifth Section, 29 September 2009) at 6, last paragraph; 
and judgment in Pedro Ramos y Switzerland [2010] ECHR 10111/06 (First Section, 14 October 2010) at 

para 49. 
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until proved guilty according to law', while Article 48(2) CFR requires 'respect for 
the rights of the defence of anyone who has been charged'. 

Article 49(1) CFR expresses the EU 'principle of legality' in ordaining that 

no one shall be held guilty of any criminal offence on account of any act or omission 
which did not constitute a criminal offence under national law or international law at 
the time when it was committed 

9.111 

in terms which echo those of Article 7(1) ECHR. It also states unequivocally that 
no heavier penalty may be imposed than the one that was applicable at the time 
that a 'criminal offence' was committed; and if at the date of sentencing a lighter 
penalty applies, then only that penalty may be imposed. Article 49(3) CFR 
requires that, in any event, the severity of any penalty imposed 'must not be 
disproportionate to the criminal offence'. 

Lastly, Article 50 CFR articulates the principle of non bis in idem 231 by providing, 9.112 
in terms which reflect in an EU context Article 4 of Protocol No 7 ECHR, that 

no one shall be liable to be tried or punished again in criminal proceedings for an 
offence for which he or she has already been finally acquitted or convicted within the 
Union in accordance with the law. 

The Praesidium explanation to this provision states: 

In accordance with Article 50 CFR, the 'non bis in idem' rule applies not only within the 
jurisdiction of one State but also between the jurisdictions of several Member States. 
That corresponds to the acquis in Union law; see Articles 54 to 58 of the Schengen 
Convention and the judgment of the Court of Justice of 11 February 2003, C- 187/01 
Gözütok [2003] ECR I -1345, Article 7 of the Convention on the Protection of the European 
Communities' Financial Interests and Article 10 of the Convention on the fight against 
corruption. The very limited exceptions in those Conventions permitting the Member 
States to derogate from the 'non bis in idem' rule are covered by the horizontal clause in 
Article 52(1) CFR concerning limitations. As regards the situations referred to by Article 
4 of Protocol No 7, namely the application of the principle within the same Member 
State, the guaranteed right has the same meaning and the same scope as the correspond- 
ing right in the ECHR.232 

STATE AID 

Fair competition within the EU is further promoted by Articles 107 -109 TFEU 9.113 
(formerly Article 87 -89 EC and before that Article 92 -94 of the EC Treaty) which 
regulate the subsidies and other forms of aid provided to undertakings by 
governmental organisations. Aid granted by the State or through State resources 
which distorts or threatens to distort competition by favouring certain undertak- 
ings or the production of certain goods, and which may affect trade between 
Member States, is deemed by Article 107(1) TFEU to be incompatible with the 
internal market. 

231 See Joined Cases 18/65 8& 35/65 Gutmann y Commission [1966] ECR 149. 
232 

[2007] OJ C303/17 at 31. 
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What Constitutes State Aid? 

9.114 The concept of 'aid' is interpreted broadly, in terms of its effect by comparison 
with the competitive position which exists before it is granted 233 It goes beyond 
direct financial subsidies234 and encompasses any form of financial or other 

advantage granted directly235 or indirectly236 which entails a burden on public 

finances and furthers the goals of the undertaking to which it is granted.237 As the 

CJEU has stated: 

42. [C]lassification as aid requires all the conditions set out in Article 87 EC [now 

Article 107 '11-1EU] to be fulfilled, that is to say, first, there must be intervention by 

the State or through State resources, second, the intervention must be liable to affect 

trade between Member States, third, it must confer an advantage on the recipient 

and, fourth, it must distort or threaten to distort competition (Case C- 280/00 

Altmark Trans and Regierungspräsidium Magdeburg [2003] ECR I -7747, paragraphs 74 

and 75 and the case -law cited). 

43. More particularly, it is clear from the case -law of the Court that only advantages 
granted directly or indirectly through State resources are to be considered aid 

within the meaning of Article 87(1) EC [now Article 107(1) TFEU]. The distinction 
made in that provision between aid granted by a Member State and aid granted 

through State resources does not signify that all advantages granted by a State, 

whether financed through State resources or not, constitute aid, but is intended 
merely to bring within that definition both advantages which are granted directly 

by the State and those granted by a public or private body designated or estab- 

lished by the State (Case C- 379/98 PreussenElektra [2001] ECR I -2099, paragraph 58 

and the case -law cited)238 

233 Case 173/73 Italy v Commission [1974] ECR 709. 
234 Case C- 308/01 GIL Insurance and Others [2004] ECR I -4777, para 69; Case C- 387/92 Banco 

Exterior de España v Ayuntamiento de Valencia [1994] ECR I -877, para 13; Case C- 295/97 Piaggio [1999] 

ECR I -3735, para 34; Case C- 237/04 Enirisorse [2006] ECR I -2843, para 42; and Case C -66/02 Italy v 

Commission [2005] ECR I- 10901, para 77. 
235 See Case C- 239/09 Seydaland Vereinigte Agrarbetriebe GmbH & Co KG v BVVG Bodenverwertungs- 

und -verwaltungs GmbH, 16 December, [2010] ECR I -nyr at paras 30-31: '... [A]ccording to settled 

case -law of the Court, the notion of aid may include not only positive benefits such as subsidies, loans 

or direct investment in the capital of undertakings, but also interventions which, in various forms, 

mitigate the charges which are normally included in the budget of an undertaking and which 

therefore, without being subsidies in the strict sense of the word, are of the same character and have 

the same effect (see, inter alia, Case C- 156/98 Germany y Commission [2000] ECR I -6857, paragraph 25; 

Joined Cases C- 341/06 P and C- 342/06 P Chronopost and La Poste v UFEX and Others [2008] ECR I -4777, 

paragraph 123; and Case C- 169/08 Presidente del Consiglio dei Ministri [2009] ECR I- 10821, paragraph 
56). ... It cannot therefore, as a rule, be precluded that a sale of public land at a price lower than the 

market value might constitute State aid.' 
236 Case 290/83 Commission v France [1985] ECR 439, para 14; and Case C- 482/99 France v 

Commission [2002] ECR I -4397, paras 36-42. 
237 See, eg, Case 102/77 Van Tiggele [1978] ECR 25 (fixing of minimum prices for particular goods 

did not impose any burden on public finances); Case C- 189/91 Kirsammer -Hack v Sidal [1993] ECR 

I -6185 (exclusion of small businesses from unfair dismissal laws did not involve transfer of State 

resources). 
238 Case C- 222/07 Unión de Televisiones Comerciales Asociadas (UTECA) v Administración General del 

Estado [2009] ECR I -1407 at paras 42-43. 
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In determining whether a particular measure constitutes a State aid or not, it is 9.115 
necessary to ask whether the recipient undertaking has received an advantage 
which it would not have obtained under normal market conditions 239 Preferen- 
tial tax treatment 240 favourable loans, the charging by the State of lower than 
market prices for resources such as land and power, an agreement by the State to 
accept delayed payments of tax and social security contributions 241 and 'sweet- 
eners' provided to encourage privatisation will all come under scrutiny. The 
imposition of an exceptional tax burden on specific sectors or producers can also 
amount to State aid in favour of other companies.242 

A benefit granted by the State will not be considered to be an aid where it is 9.116 
objectively justified, for example where a tax exemption is necessary to produce a 
level -playing field.243 In R (on the application of BT3G Ltd) y Secretary of State for 
Trade and Industry, the Court of Appeal of England and Wales held that a decision 
to allow one bidder for a mobile phone licence to pay for its licence later than the 
others, so saving many millions of pounds in interest payments, was objectively 
justified, having regard to the different position in which that bidder found itself 
(that is, in the process of demerging and ceasing to be 'associated').244 Aid granted 
by central government, by regional and local authorities, and by bodies set up by 
the State or whose conduct is attributable to the State245 will be caught. 

The Commission has issued detailed guidance on a number of issues of some 9.117 
complexity arising in State aid matters, including: the application of the 'private 
investor' principle246; the circumstances in which State guarantees must be 
regarded as State aid247; State aid for research, development and innovation248; 

239 See, eg, Case C- 342/96 Spain y Commission [1999] ECR I -2459. See too AG Jacobs' Opinion in 
Joined Cases C- 278/92, C- 279/92 & C- 280/92 Spain y Commission [1994] ECR I -4103, para 28: 'State aid 
is granted whenever a Member State makes available to an undertaking funds which in the normal 
course of events would not be provided by a private investor applying normal commercial criteria 
and disregarding other considerations of a social, political or philanthropic nature.' 

240. See, eg, R y Commissioners for Customs and Excise, ex p Lunn Poly [1999] STC 350 (EWCA) (setting 
of differential rates of premium tax for travel insurance policies). 

242 Case C- 256/97 Déménagement- Manutention Transport [1999] ECR I -3913. 
242 See Case C- 487/06 P British Aggregates Association y Commission [2008] ECR I- 10505, paras 81 -86. 

Ex p Lunn Poly, above n 241, where the justification argument failed. 
244 

R (on the application of BT3G Ltd) y Secretary of State for Trade and Industry [2001] 3 CMLR 61 
(EWCA Civ) 1448. 

245 See Cases 67 etc /85 Van Der Kooy y Commission [1988] ECR 219 (nominally private utility which 
acted under the control and on the instructions of the State). 

246 See, eg, Communication of the Commission on the application of Articles 92 and 93 of the EEC 
Treaty and of Article 5 of Commission Directive 80/723/EEC to public undertakings in the manufac- 
turing sector [1993] OJ C307/3); and Community guidelines on financing of airports and start -up aid 
to airlines departing from regional airports [2005] OJ C312/1, paras 42 -52. 

247 Commission Notice on the application of Articles 87 and 88 of the EC Treaty to State aid in the 
form of guarantees [2008] OJ C155/10. 

298 Community Framework for State aid for research and development and innovation [2006] OJ 
C323/1. 
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and the treatment of public land sales,249 export credit insurance,250 direct 

business taxation251 and risk capital investments?52 

Affects trade between Member States 

9.118 As under Articles 101 and 102 lF'EU, EU law will come into operation only where 

an aid affects trade between Member States.253 This requirement serves to temper 
the otherwise broad provisions of Article 107(1) '[FEU. 

De minimis exemption 

9.119 Again in line with Articles 101 and 102 TFEU, an appreciable effect is 

required and a de minimis rule is applied. Regulation (EC) No 994/98254 empow- 
ers the Commission to set out in a regulation a ceiling below which aid measures 
are considered not to meet all the criteria of Article 107(1) TFEU and therefore not 

to fall under the notification procedure provided for in Article 108(3) TFEU. The 

Commission has stated its policy with regard to a de minimis ceiling under which 

Article 107(1) TFEU can be considered not to apply. This was done in the first 

instance in its Communication on de minimis State aid,255 subsequently replaced 
by Commission Regulation (EC) No 69/2001256 which was itself replaced -with 
effect from 1 January 2007- by Commission Regulation (EC) No 1998/2006 on de 

minimis State aid.257 This provides that aid not exceeding a ceiling of EUR 200 000 

over any period of three years is not considered to affect trade between Member 
States or to distort or threaten to distort competition and therefore does not fall 

under Article 107(1) TFEU. As regards undertakings active in the road transport 
sector, this ceiling is set at EUR 100 000. Commission Regulation (EC) No 

1535/2007258 deals with the issue of what constitutes de minimis State aid 

specifically in the sector of agricultural production and provides that maximum 
amount of aid of EUR 7 500 per beneficiary over a period of three years and a 

ceiling of 0.75 per cent of annual output in the agriculture sector may be granted 

249 Commission Communication on State aid elements in sales of land and buildings by public 

authorities [1997] OJ C209/3. 
25° Communication of the Commission to the Member States pursuant to Article [93(1)] of the EC 

Treaty applying Articles [92] and [93] of the Treaty to short -term export -credit insurance [1997] OJ 

C281/4, as last amended by the Communication of the Commission to Member States amending the 

communication pursuant to Article [93(1)] of the EC Treaty applying Articles [92] and [93] of the 

Treaty to short -term export -credit insurance [2005] OJ C325/22. 
251 Commission Notice on the application of the State aid rules to measures relating to direct 

business taxation [1998] OJ C384/3. 
252 Community Guidelines on State aid to promote risk capital investments in small and medium - 

sized enterprises [2006] OJ C194/2. 
253 See, inter alia, Joined Cases C- 393/04 & C -41/05 Air Liquide Industries Belgium [2006] ECR I -5293, 

paras 33-36; Case C- 222/04 Cassa di Risparmio de Firenze and Others [2006] ECR I -289, paras 139 -41; and 

Case C- 310/99 Italy y Commission [2002] ECR I -2289, paras 84-86. 
254 [1995] OJ L142/1. 
255 [1996] OJ C 68/9. 
256 [2001] OJ L10/30. 
257 [2006] OJ L379/5. 
255 [2007] OJ L 337/35. 



State Aid 367 

without trade between Member States being affected, without there being any 
distortion or threat of distortion of competition, and without aid being granted 
within those limits falling under Article 107(1) TFEU. Commission Regulation 
(EC) No 875/2007 deals with the issue of what constitutes de minimis State aid in 
the fisheries sector and provides that aid to undertakings in the fisheries sector 
not exceeding EUR 30 000 per benefiçiary over any three -year period may be 
deemed not to affect trade between Member States and /or not to distort or 
threaten to distort competition 

where the total amount of such aid granted to all undertakings in the fisheries 
sector over three years is below a ceiling of around 2.5 per cent of the annual 
fisheries output 259 

Authorised State aid 

Article 107(2) TFEU provides explicit authorisation for social aid provided to 9.119 
individual consumers, and for aid to repair the damage caused by natural 
disasters and other exceptional occurrences 260 Certain other types of aid, includ- 
ing regional aid to assist underdeveloped areas, and aid to specific industrial 
sectors, notably shipbuilding and the car industry, may be permitted following 
assessment by the Commission or, exceptionally, by the Council, as appropri- 
ate.261 

Commission Enforcement of the State Aid Rules 

Supervision of State aid schemes 

The Commission is ultimately responsible for the supervision of State aid 9.120 
schemes. Existing aid schemes are to be kept under constant review, and the State 
may be required to alter or abolish them if they are found to be incompatible with 
the internal market. In particular, since 2006 the Commission has been stepping 
up the 'ex post facto monitoring' of the main types of aid covered by Block 
Exemption Regulations (BERs)262- notably the General Block Exemption Regula- 
tion (EC) No 800/-2008263-which are therefore no longer subject to the notifica- 
tion obligation. The analysis of the results of the first three years of monitoring 
exercises shows that, overall, the existing State aid architecture (schemes and 
BERS) functions in a satisfactory manner. All Member States are cooperating with 
the Commission, albeit that many have submitted the information requested only 
after considerable delay. The General Court also handed down out a judgment 
which confirmed the legality of the monitoring exercises264 

259 
[2007] OJ L193/6. 

260 Art 107(2)(b) TFEU. 
261 Art 107(3) TFEU. 
262 Block exemptions may be issued under the framework of Council Regulation (EC) No 994/98 

[1998] OJ L142/1 on certain categories of horizontal State aid ('the Enabling Regulation'). 
263 

[2008] OJ L214/3. 
2` Case T- 376/07 Germany y Commission [2009] ECR II -4293. 
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9.121 Proposed new aid schemes must be notified to the Commission and, according to 

Article 108(3) TFEU, cannot be implemented unless and until they are authorised. 
In deciding whether or not to grant authorisation, the Commission will consider 

whether the aid will promote development which is in the interest of the EU as a 

whole, whether it is necessary to bring about that development and whether the 

anti- competitive effects of the aid are commensurate with the importance of its 

objective.265 The Commission has adopted guidance papers on training aid,266 

and on aid to disabled and disadvantaged workers 267 Guidance on the in -depth 

assessment of regional aid to large investment projects268 has also been adopted. 

9.122 With effect from 1 September 2009 the Commission introduced what it termed a 

'simplification package' in relation to the control of State aid. This package is 

made up of a Best Practice Code269 and a Notice on a Simplified Procedure,270 

both of which are aimed at improving the effectiveness, transparency and 

predictability of the Commission's State aid procedures. 

Order for recovery of unlawful State aid 

9.123 The Commission is empowered to require that any such aid be repaid to the 

Member State which provided it. The obligation to repay the aid is virtually 
absolute, and the Member State is even required to have the recipient company 
wound up if this is necessary to recover the money.271 The CJEU has held that the 

Member State to which a decision requiring recovery of unlawful aid is addressed 
is obliged under Article 288 TFEU to take all measures necessary to ensure 

implementation of that decision, and the Member State must actually recover the 

sums owed 272 Recovery out of time, after the deadlines set, cannot satisfy the 

requirements of the Treaty.273 

9.124 The only defence available to a Member State in infringement proceedings 
brought by the Commission under Article 108(2) TFEU is to plead that it was 

absolutely impossible for it properly to implement the decision at issue.274 This 

'absolute impossibility' defence will not run when the defendant Member State 

merely informs the Commission of the legal, political or practical difficulties 
involved in implementing the decision, without taking any real steps to recover 

265 See Case 730/79 Philip Morris v Commission [1980] ECR 2671. 
266 See Communication from the Commission, Criteria for the compatibility analysis of training State 

aid cases subject to individual notification [2009] OJ C188/1. 
267 Communication from the Commission, Criteria for the compatibility analysis of State aid to 

disadvantaged and disabled workers subject to individual notification [2009] OJ C188/6. 
268 Communication from the Commission, Concerning the criteria for an in -depth assessment of regional 

aid to large investment projects [2009] OJ C223/3. 
269 Code of Best Practice for the conduct of State aid control procedures [2009] OJ C136/13. 
270 Notice from the Commission on a simplified procedure for treatment of certain types of State 

aid [2009] OJ C136/3. 
271 Case 52/84 Commission v Belgium [1986] ECR 89. 
272 See Case C- 232/05 Commission v France [2006] ECR I- 10071, para 42 and the case law cited. 
273 See, to that effect, Case C- 419/06 Commission v Greece 14 February, [2008] ECR I -27* (Sunun Pub) 

at paras 38 and 61. 
274 See, among other decisions, Case C- 177/06 Commission v Spain [2007] ECR I -7689, para 46; and 

Case C- 214/07 Commission v France [2008] ECR I -8357, para 44. 
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the aid from the undertakings concerned, and without proposing to the Commis- 
sion any alternative arrangements for implementing the decision which could 
have enabled those difficulties to be overcome.275 

If aMember State, in giving effect to a Commission decision on State aid, encounters 9.125 
unforeseen and unforeseeable difficulties, or becomes aware of consequences over - 
looked by the Commission, then it must submit those problems to the Commission 
for consideration, together with proposals for suitable amendments to the decision 
at issue. In such a case, the Member State and the Commission must respect the 
principle underlying Article 4(3) TFEU which imposes a duty of genuine coopera- 
tion on the Member States and on the EU institutions, who must work together in 
good faith with a view to overcoming difficulties whilst fully observing the Treaty 
provisions, and in particular the provisions on State aid.276 

Private Enforcement of State Aid Rules 

The provisions on State aid are directed primarily at the Member States, and it is 9.126 
government legal officers who have most need to be aware of the EU regime. 
Nevertheless, a private practitioner may be confronted with two types of client 
requiring advice in this area. First, undertakings which have received State aid 
granted without regard to the procedures for notification and authorisation. In 
the past, several recipient companies have challenged Commission decisions 
under Article 263(2) TFEU requiring repayment of aid, claiming a breach of their 
legitimate expectations 277 The Court of Justice has, however, generally been 
unsympathetic to these arguments,278 holding that, in principle, a beneficiary of 
unlawful aid cannot plead legitimate expectation against a Commission recovery 
order279 because a diligent businessman would have been able to verify whether 
the aid he received was notified or not2S0 Recovery of unlawful State aid has not 
been conceived as a penalty but as a means to restore the situation prior to the 
granting of the illegal and unlawful aid.281 

275 See, eg, Joined Cases C- 485/03 to C- 490/03 Commission v Spain [2006] ECR I- 11887, para 74; and 
Case C- 214/07 Commission v France, above n 267, para 46. 

276 See, among other decisions: Case C- 348/93 Commission y Italy [1995] ECR I -673, para 17; Case 
C -99/02 Commission v Italy [2004] ECR I -3353, para 17; Case C- 207/05 Commission v Italy, 1 June, [2006] 
I -70* (Summ Pub) para 47; Case C- 280/05 Commission y Italy 6 December, [2007] I -181* (Summ Pub) 
para 20; and Case C- 304/09 Commission v Italy 22 December [2010] ECR I -nyr at para 37. 

277 The Commission commissioned a number of reports on this issue in 2007 which were updated 
in 2009, and which are available from the DG Competition website at http: / /ec.europa.eu/ 
competition /index_en.html. A substantial 'Competition Law Handbook' was also published by the 
Commission in 2010, entitled Enforcement of EU State aid law by national courts: the Enforcement Notice 
and other relevant materials (Luxembourg, Publications Office of the European Union, 2010), which is 
also available from the DG Competition website http: / /ec.europa.eu /competition /index_en.html. 

278 See, eg, Case 310/85 Deufil v Commission [1987] ECR 901. The applicant was successful, 
however, in Case 223/85 RSV v Commission [1987] ECR 4617. 

279 Case C -5/89 Commission v Germany [1990] ECR I -3437, para 14; Case C- 169/95 Spain v Commission 
[1997] ECR I -135, para 51; and Case C- 148 /04 Unicredito Italiano [2005] ECR I- 11137, para 104. 

28° Case C -24/95 Alcan Deutschland [1997] ECR I -1591, para 25; and Joined Cases C- 346/03 & 
C- 529/03 Atzeni and Others [2006] ECR I -1875, para 64. 

28' See, eg, Case C- 537/08 P Kahla Thüringen Porzellan GmbH v Commission, 16 December, [2010] 
ECR I -nyr. 
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9.127 Competitors of companies in receipt of State aid constitute the other group of 

potential clients who may require advice in this field. Competitors may, first, 

make a complaint to the Commission about aid provided to rival companies. If 

the Commission fails to act upon the complaint, an action may be brought under 

Article 265 TFEU. Any decision taken by the Commission may be challenged 
under Article 263 TFEU, within the standard two -month time -limit, including a 

decision to discontinue an investigation into a competitor's alleged receipt of 

unlawful State aid.282 It has been held that complainant companies (without 

whose involvement a particular decision would not have come about) have 

standing to challenge the decision under Article 263(2) 'l'FEU.283 Alternatively, 
competitors may bring an action in their national courts against the State body 

which has granted the aid. The substantive Treaty provisions on State aid are not 

directly effective since their operation is dependent upon the exercise of discre- 

tion by the Commission and the Counci1,284 but the procedural obligations of 

Article 108(3) TFEU-that a Member State may not grant a proposed aid until a 

final decision has emerged from the Commission -are directly effective and may 

be relied upon before national courts which are empowered to apply the relevant 

EU State aid law 285 In ex p ICI, the Court of Appeal of England and Wales upheld 

the standing of a competitor company to challenge a State aid which had not been 

notified to the Commission.286 

Role of the Court in Relation to State Aid Cases 

9.128 The jurisdiction of the Commission and, exceptionally, the Council to approve 

State aid schemes is exclusive, and the Court of Justice will not determine the 

issue of whether or not an aid is compatible with the internal market before it has 

been considered by the Commission or the Council. Its role -and, by extension, 
that of the national courts -is limited to deciding whether a State aid within the 

meaning of Article 107(1) TFEU has been granted. If a State aid has been granted 
without Commission approval then there has been a breach of Article 107(3) 

IFEU and the national courts, with the assistance of the CJEU, can only act so as 

to preserve the rights of individuals, in particular competitor undertakings, 
pending any decision by the Commission.287 

9.129 In April 2009, the Commission issued a new Notice on State aid Enforcement by 

National Courts,288 replacing its previous Notice on cooperation between national 

zsz Case C- 362/09 P Athinai1ci Techniki AE y Commission, 16 December, [2010] ECR I -nyr. 
283 Case 169/84 COFAZ y Commission [1986] ECR 391. 
zaa Case 6/64 Costa y ENEL [1964] ECR 585. 
zas See Case 78/76 Steinike & Weinlig [1977] ECR 595, para 14; Case C -39/94 SFEI and Others [1996] 

ECR I -3547, para 49; Case C- 354/90 Fédération Nationale du Commerce Extérieur des Produits Alimentaires 
and Others y France [1991] ECR I -5505, para 10; and Case C- 368/04 Transalpine 011eitung in Osterrewh 

[2006] ECR I -9957, para 39. 
288 R D Attorney General, ex p ICI [1987] 1 CMLR 72 (EWCA). 
28' Case C- 354/90 FNCEPA y Commission [1991] ECR I -5505. 
288 [2009] of C85/1. 
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courts and the Commission in the State aid field, published in 1995289 ('the 1995 
Cooperation Notice'). The 1995 Cooperation Notice introduced mechanisms for 
cooperation and exchange of information between the Commission and national 
courts. The 2009 Notice seeks to provide more detailed guidance on all aspects of 
private State aid enforcement. Where doubts exist as to the qualification of State 
aid, national courts may ask for a Commission opinion under section 3 of this 
Notice. This is without prejudice to the possibility or the obligation for a national 
court to refer the matter to the Court of Justice for a preliminary ruling under 
Article 267 TFEU. 

Where unlawful aid is about to be disbursed, a national court is obliged to 9.130 
prevent this payment from taking place by making an appropriate prohibitory 
order so as to protect the rights of individuals affected by the unlawful imple- 
mentation of the aid.29° National courts are required, under Article 14(3) of 
Regulation No 659/1999,291 to ensure that the decision ordering recovery of the 
unlawful aid is fully effective and achieves an outcome consistent with the 
objective pursued by that decision.292 Thus the national court may also be called 
upon to order recovery of unlawful aid293 and any interest accruing therefrom.294 
It may further be required to award Francovich damages to competitors and other 
third parties the State aid -granting authority, or damages under national law 
directly against the beneficiaries of the State aid 295 The national court may also 
need to pronounce effective interim measures against unlawful aid296 

European Union law requires that national rules on legal standing do not 9.131 
undermine the right to effective judicial protection. National rules cannot there- 
fore limit legal standing only to the competitors of the beneficiary. Third parties 

239 [1995] OJ C312/8. 
0 See Case C- 368/04, Transalpine Ölleitung in Österreich [2006] ECR I -9957, paras 38 and 44; Joined 

Cases C- 261/01 & C- 262/01 Van Calster and Cleeren [2003] ECR I- 12249, para 75; and Case C- 295/97 
Piaggio [1999] ECR I -3735, para 31. 

'91 [1999] OJ L83 /1. 
292 See, Case C- 210/09 Scott and Kimberly Clark, 20 May, [2010] ECR I -nyr, para 29. 
293 See Case. C -71/04 Xunta de Galicia [2005] ECR I -7419, para 49; Case C -39/94 SFEI and Others 

[1996] ECR I -3547, paras 40 and 68; Case C- 354/90 Fédération Nationale du Commerce Extérieur des 
Produits Alimentaires and Others y France [1991] ECR I -5505, para 12. 

294 See Case C- 199406, CELF and Ministre de la Culture et de la Communication [2008] ECR I -469. It 
may be noted that if recovery is ordered by the Commission, Art 14(2) of Council Regulation (EC) No 
659/1999 (above n 284), laying down detailed rules for the application of what is now Art 108 TFEU, 
requires not only recovery of the nominal aid amount, but also recovery of interest from the day the 
unlawful aid was put at the disposal of the beneficiary to the day when it is effectively recovered. The 
interest rate to be applied in this context is defined in Art 9 of Commission Regulation (EC) No 
794/2004 ([2004] OJ L140/1) implementing Council Regulation (EC) No 659/1999 [1999] OJ L83 /1 and 
laying down detailed rules for the application of Article 108 TFEU ('the Implementing Regulation'). 

z9s Case C- 39/94, SFEI and Others [1996] ECR I -3547 at para 44. Garden Cottage Foods y Milk 
Marketing Board [1984] AC 130 suggests that damages, under the head of breach of statutory duty, are, 
in principle, available for loss caused by a breach of Art 102 TFEU; and the same goes for Art 101 
TPEU, at least in so far as competitor companies or other victims of anti- competitive conduct are 
concerned. There are, however, no reported instances of damages being awarded, and it is not yet 
clear whether the award of damages is subject to the claimant being able to meet the stringent criteria 
which apply to claims for damages against the State for breach of EU law. 

246 Case C- 354/90 Fédération Nationale du Commerce Extérieur des Produits Alimentaires and Others y 
France [1991] ECR I -5505, para 12; Case C -39/94 SFEI and Others [1996] ECR I -3547, para 52; and Case 
C- 368/04 Transalpine Ölleitung in Österreich [2006] ECR I -9957, para 46. 
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who are not affected by the distortion of competition resulting from the aid 

measure can also have a sufficient legal interest of a different character (as has 

been recognised in tax cases) in bringing proceedings before a national court 297 

EU MERGER CONTROL 

Introduction 

9.132 Council Regulation (EEC) No 4064/89,298 the 'EC Merger Regulation', entered 

into force on 21 September 1990. The Regulation applied to concentrations which 

were deemed to have a Community dimension, ie where the turnover of the 

parties concerned satisfied the thresholds set out in Article 1. One of the main 

principles of the EC Merger Regulation was the exclusive jurisdiction of the 

Commission with respect to concentrations having an EU dimension. The original 

EC Merger Regulation was amended in 1998 by Council Regulation No 1310/ 

97299 subsequently wholly replaced by the EU Merger Regulation (EC) No 

139/2004,300 which established an EU regime for approving proposed mergers 

between companies and sought to improve the merger case allocation between 
the Commission and the individual Member States.301 

Merger Regulation (EC) No 139/2004 

9.133 The borderline between EU and national law in respect of merger control is 

somewhat different from that which applies in the case of the direct application of 

Articles 101 or 102 TFEU.302 The 2004 Merger Regulation lays down financial 

thresholds above which a proposed merger is said to have an 'EU dimension', 
and the approval of such a merger is deemed to be the prerogative of the 

Commission.303 Thus Article 1(2) of the Merger Regulation stipulates: 

A concentration has a Community dimension where: (a) the combined aggregate 

worldwide turnover of all the undertakings concerned is more than EUR 5 000 million; 

and (b) the aggregate Community -wide turnover of each of at least two of the 

undertakings concerned is more than EUR 250 million, unless each of the undertakings 
concerned achieves more than two- thirds of its aggregate Community -wide turnover 

within one and the same Member State. 

297 See Case C- 174/02 Streekgewest [2005] ECR I -85. 
298 [1989] OJ L395/1. 
299 [1997] OJ L180/1. 
300 [2004] OJ L 24/1. 
301 See too the Commission Notice on Case Referral in respect of concentrations [2005] 01 C56/2, 

which sets out the guiding principles of the referral system. 
302 Discussed at paras 9.09 to 9.15 above. 
303 See also the Consolidated Jurisdictional Notice adopted on 10 July 2007 under Council 

Regulation (EC) No 139/2004, which covers all issues of jurisdiction relevant for establishing the 

Commission's competence under the EU Merger Regulation, including in particular, the concept of a 

concentration, the notion of control, the concept of full- function joint ventures and the calculation of 

turnover. 
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And Article 1(3) states that 

A concentration that does not meet the thresholds laid down in paragraph 2 has a 
Community dimension where: (a) the combined aggregate worldwide turnover of all 
the undertakings concerned is more than EUR 2 500 million; (b) in each of at least three 
Member States, the combined aggregate turnover of all the undertakings concerned is 
more than EUR 100 million; (c) in each of at least three Member States included for the 
purpose of point (b), the aggregate turnover of each of at least two of the undertakings 
concerned is more than EUR 25 million; and (d) the aggregate Community -wide 
turnover of each of at least two of the undertakings concerned is more than EUR 100 
million; unless each of the undertakings concerned achieves more than two- thirds of its 
aggregate Community -wide turnover within one and the same Member State. 

There are exceptions, however. In the first instance the Commission's jurisdiction 9.134 
is excluded even if the general thresholds under Articles 1(2) and (3) are met, if 
each of the parties concerned realises more than two- thirds of its EU -wide 
turnover in one and the same Member State. In that case the clear nexus to that 
Member State makes it more appropriate for the issue of a merger to be dealt 
within by its own national competition authority. 

Secondly, under the pre -notification referral system introduced in 2004, a case 9.135 
may be re- allocated to the jurisdiction of the Member States under Article 4(4) of 
the Merger Regulation, which allows the Commission, when it considers that the 
concentration may significantly affect competition in a market within a Member 
State which presents all the characteristics of a distinct market, to decide to refer 
the whole or part of the case to the competent authorities of that Member State 
with a view to the application of that State's national competition law. Con- 
versely, under Article 4(5), concentrations which do not have a Community 
dimension and which are capable of being reviewed under the national competi- 
tion laws of at least three Member States may be referred to the Commission 
unless any Member State competent to examine the concentration under its 
national competition law expresses its disagreement. The initiative is in the hands 
of the parties prior to notification. However, referral is subject to approval by the 
Member States and the Commission under Article 4(4), and by the Member States 
under Article 4(5). 

The third corrective mechanism is the post -notification referral system, whereby 9.136 
one or more Member States may request the Commission to assess mergers that 
fall below the thresholds of the Merger Regulation under the conditions laid 
down in Article 22, namely: 

a) that the particular concentration affects trade between Member States; and 
b) that it threatens significantly to affect competition within the territory of the 

Member State(s) making the request. 
Conversely, a Member State may, in cases that have been notified under the 9.137 
Merger Regulation, request the transfer of competence to the national competi- 
tion authorities under the conditions laid down in Article 9. This transfer down 
may be requested where the concentration threatens 'to affect significantly 
competition in a market', and the market in question is within the requesting 
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Member State and presents all the characteristics of a distinct market. Alterna- 

tively, the referral back to the national competition authority may be sought 
where the concentration affects competition in a market and the market in 

question is within the requesting Member State and presents all the characteris- 
tics of a distinct market, and it does not constitute a substantial part of the EU 

internal market. 

9.138 Article 21(3) of the Merger Regulation states that `no Member State shall apply its 

national legislation on competition to any concentration that has a Community 
dimension'. The legal powers provided for in Article 21(4) of the Merger Regula- 

tion allow the Commission to intervene in order to deter and ultimately prevent 
Member States from preventing or restricting the takeover of domestic companies 
by companies from other Member States on unjustified grounds. This provision 
also provides a procedural framework for the exchange of views in a timely 

manner with Member States to distinguish interventions with a protectionist 
motivation from a genuine pursuit of legitimate public interests (other than 

competition). 

9.139 The turnover thresholds of the Merger Regulation dictate that only the largest of 

proposed mergers will come under Commission, and EU, jurisdiction. For the 

vast majority of UK practitioners, therefore, the substantive provisions of the 

Merger Regulation are of little relevance, and accordingly only a brief summary 
will be provided here. Smaller transactions which lack an EU dimension continue 
to be governed by Articles 101 and 102 '1 FEU. Article 101 TFEU does not apply to 

full mergers, but it may apply to the acquisition of a minority holding in a 

competing undertaking304 An acquisition by a dominant company of a smaller 

competitor may constitute an abuse within Article 102 TFEU.305 

9.140 Mergers which are to be validated by the Commission according to the turnover 
and other requirements must be notified to the Commission within a week of the 

decision to merge. The Commission will decide within a month whether formally 

to investigate the merger and, if so, is permitted a period of four months after that 

to come to a final decision. The Commission is required to hear the parties 

affected at every stage of the investigation, and the Regulation also provides for 

interested third parties, notably employees' representatives, to make their views 

known 306 

9.141 The Merger Regulation establishes the principle that a concentration with an EU 

dimension which would significantly impede effective competition in the internal 

market or in a substantial part thereof -in particular, as a result of the creation or 

strengthening of a dominant position -is to be declared incompatible with the 

internal market 307 Thus Article 2(2) of the Regulation specifies that concentra- 
tions which would create or strengthen a dominant position, so significantly 

304 Cases 142 & 156/84 BAT y Commission [1986] ECR 1899. 
3o3 Case 6/72 Europemballage and Continental Can y Commission [1972] ECR 157. 
306 But see Case T -96/92 Comité Central d'Enterprise de la Société Générale des Grandes Sources a 

Commission [1995] ECR II -1213. 
307 See Case T- 177/04 EasyJet Airline Co Ltd y Commission [2006] ECR II -1931. 
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impeding effective competition in the internal market or a substantial part of it, 
will be prohibited.308 As under Article 102 TFEU, the position may be one of 
collective dominance between the parties to the proposed concentration, or even 
between those parties and another undertaking unconnected with it, provided 
that it is shown that the undertakings alleged to be jointly dominant are able to 
adopt a common policy on the market.309 In appraising the proposed merger, the 
Commission will have regard only to considerations of EU competition law 
(albeit potentially at the expense of industrial and regional policy considera- 
tions310), breach of any aspect of which may properly form the basis for a 
Commission decision prohibiting the merger.311 

The Merger Regulation will also apply to a joint venture performing on a lasting 
basis all the functions of an autonomous economic entity, which does not give rise 
to coordination of the competitive behaviour of the parties amongst themselves 
or between them and the joint venture 312 As first drafted, the original Merger 
Regulation 4064/89 sought to draw a distinction between concentrative joint 
ventures (which are akin to mergers and give rise to a new enterprise which is an 
autonomous economic entity) and cooperative joint ventures (creating an enter- 
prise which seeks merely to coordinate the activities of the contributing undertak- 
ings). Cooperative joint ventures were excluded. Following a re -draft of the 
Regulation in 1998, a joint venture, whether cooperative or concentrative, is 
covered where it is under joint control, intended to operate on a lasting basis and 
able to function independently of its parents. Article 101 TFEU will continue to 
apply to a concentrative joint venture to the extent that it has as its object or effect 
the coordination of the competitive conduct of the undertakings who are parties 
to it. Many joint venture arrangements will fall into the categories of specialisa- 
tion or research and development agreements which benefit from block exemp- 
tions. 

306 In Case T -5/02 Tetra Laval v Commission [2002] ECR II-4381, the CFI noted at para 142 that 
conglomerate -type concentrations do not give rise to horizontal overlaps between the activities of the 
parties to the merger or to a vertical relationship between the parties in the strict sense of the term. 
Even though, as a general rule, such concentrations do not produce anti- competitive effects, they may 
nonetheless have such effects in some cases. The General Court further held (at para 153) that in a 
prospective analysis of the effects of a conglomerate -type concentration, if the Commission is able to 
conclude that by reason of the conglomerate effects a dominant position would, in all likelihood, be 
created or strengthened in the relatively near future and would lead to effective competition on the 
market being significantly impeded as a result of the concentration, it must prohibit the concentration. 

309 Cases C -68/94 & 30/95 France v Commission [1998] ECR I -1375. 
31° See, eg, Dec IV /M/053 Aerospatiale Alenia/De Havilland [1991] OJ C334/42. 
311 See Case T- 210/01 General Electric Company v Commission [2005] ECR II-5575 at para 562: '[T]o 

the extent that the Court has found above that the Commission's findings concerning the vertical 
overlap between engine starters and large commercial jet aircraft engines were vitiated by errors, as 
were the findings concerning the various conglomerate effects, none of those errors has any effect on 
its finding that the applicant's dominant position on the market for large regional jet aircraft engines 
would be strengthened by virtue of the horizontal overlap resulting from the merger, with the result 
that effective competition would be significantly impeded in the common market'. 

312 Art 3(4) of the Merger Regulation. 
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EU Consumer Protection Law 

INTRODUCTION 

10.01 The whole field of consumer protection in the United Kingdom has become one 

underpinned by EU law. The Directorate -General for Health and Consumers in 

the European Commission is responsible for EU consumer protection policy and 

legal regulation. The Commission's general policy strategy on consumer issues is 

said to be aimed at promoting three main objectives, namely: the empowerment 
of consumers by ensuring their access to accurate information and market 

transparency; the enhancement of EU consumers' welfare in terms of price, 

choice, quality, diversity, affordability and safety; and the effective protection of 

consumers from serious risks and threats that they cannot tackle as individuals' 

TREATY PROVISIONS 

10.02 Article 4(2)(f) of the post- Lisbon TFEU specifies that the EU shares competence 
with the Member States in relation to consumer protection, and Article 12 TFEU 

requires the EU to take into account 'consumer protection requirements' in 

defining and implementing other EU policies and activities. 

10.03 Article 114(3) TFEU obliges the Commission to 'take as a base a high level of 

protection, taking account in particular of any new development based on 

scientific facts' in any proposals for the harmonisation of Member States' laws in 

the field of, among other things, consumer protection. Article 169(1) TFEU further 

provides that 

in order to promote the interests of consumers and to ensure a high level of consumer 

protection the Community shall contribute to protecting the health, safety and economic 

interests of consumers, as well as to promoting their right to information, education and 

to organise themselves in order to safeguard their interests. 

10.04 The EU's aim of increased consumer protection may be achieved both through 

the adoption of measures seeking to complete the internal market project (Article 

169(2)(a) TFEU) and through measures which support, supplement and monitor 

Member States' policy in this area (Article 169(2)(b) TFEU). Article 169(4) TFEU 

allows Member States to maintain or introduce more stringent measures for 

1 See Empowering consumers, enhancing their welfare, effectively protecting them: EU Consumer Policy 

strategy 2007 -2013, COM(2007) 99 final. 
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consumer protection than those laid down by the EU, provided always that such 
measures are compatible with the Treaty and are properly notified to the 
Commission? 

Thus, the base line for consumer protection in the UK is now set by EU law. Any 10.05 
UK laws which seek to give a higher degree of protection to the consumer have to 
be compatible with the general principles, as well as with the specific legislative 
provisions of EU law. For example, national consumer protection laws should not 
constitute a disguised restriction on trade among Member States, or otherwise 
result in arbitrary discrimination against goods or services from other Member 
States in contravention any of the 'four freedoms' of EU law.3 Any such national 
restrictions, to be lawful under EU law, have to satisfy the tests of proportional - 
ity;4 in particular, by being found to be truly aimed at such 'overriding require- 
ments' as 'consumer protection' or 'fair trading' rather than being, in effect, 
protectionist measures improperly restricting inter -State trade .5 This clearly 
opens up the possibility of 'Euro- challenges' and 'Euro- defences' in the whole 
field of the enforcement of consumer protection laws in the Member 'States, 
including the UK.6 

EU FUNDAMENTAL RIGHTS AND CONSUMER LAW 

The Treaty provisions discussed above are also picked up in the wording of the 10.06 
weak consumer protection provision contained in the EU Charter of 

z For the possible consequences of failure to notify such national measures to the Commission, 
see Case 194/94 CIA Security v Signalson [1996] ECR I -2201; Case 226/97 Johannes Martinus Lemmens 
[1998] ECR I -3711; and Case C- 443/98 Unilever Italia SpA v Central Food SpA [2000] ECR I -7535. 

s See for example: Case C- 470/93 Verein gegen Unwesen in Handel und Gewerbe Köln v Mars GmbH 
[1995] ECR I- 1923; and Case C -42/07 Liga Portuguesa de Futebol Profissional and Bwin International [2009] 
ECR I -7633 

4 See Joined Cases C- 316/07, C- 358/07 to C- 360/07, C- 409/07 and C- 410/07 Markus Stoß and 
others v Land Baden -Württemberg 8 September [2010] ECR I -nyr (Grand Chamber) at paras 71 -2: 

71. ... [I]f a Member State wishes to rely on an objective capable of justifying an obstacle to the 
freedom to provide services arising from a national restrictive measure, it is under a duty to 
supply the court called upon to rule on that question with all the evidence of such a kind as to 
enable the latter to be satisfied that the said measure does indeed fulfil the requirements arising 
from the principle of proportionality. 
72. It cannot, however, be inferred from that case -law that a Member State is deprived of the 
possibility of establishing that an internal restrictive measure satisfies those requirements, solely 
on the ground that that Member State is not able to produce studies serving as the basis for the 
adoption of the legislation at issue 

See Case C -25/88 Ministère Public v Bouchara or Wurmser [1989] ECR I -1105. See too Case 
C- 119/09 Société fiduciaire nationale d'expertise comptable v Ministre du Budget, des Comptes publics et de la 
Fonction publique 5 April 2011 where the CJEU found that the provisions of the French Code of 
professional conduct and ethics of qualified accountants which forbade them from engage in any 
'canvassing' (that is to say any unsolicited contact with third parties with a view to offering their 
services) constituted an impermissible restriction on the freedom to provide cross -border services 

6 See, eg, Case C- 313/94 Fratelli Graffione SNC v Fransa [1996] ECR I -6039 on the unlawfulness of 
Italian injunctions preventing the importation into Italy from France and Spain of toilet tissue bearing 
the trade mark 'Cotonellé ; and Case C- 315/92 Verband Sozialer Wettbewerb Ev v Clinique Laboratoires 
Snc [1994] ECR I -317 on the unlawfulness of the German ban on the use of the trade name 'Clinique' 
for cosmetic products. The CJEU's case law on what constitutes a measure having an equivalent effect 
to a quantitative restriction on imports has to be read in the light of Joined Cases C -267, 268/91 Keck 
and Mithouard [1993] ECR I -6097 and subsequent case law. 
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Fundamental Rights (CFR). Reflecting, perhaps, the distinction made in Article 

52(5) CFR between Charter provisions which are statement of principle rather 

than proclamations of individual rights, Article 38 CFR states only that 'Union 

policies shall ensure a high level of consumer protection'. 

10.07 Consumer policies may impact upon other fundamental rights protected in the 

EU Charter. For example: Article 16 CFR recognising the freedom to conduct a 

business in accordance with EU law7 and national laws and practices, including 
the principle of freedom of contracts; Article 17 CFR confirming the right to own, 

use, dispose of and bequeath one's lawfully- acquired possessions9; and conceiv- 

ably also Article 47 CFR guaranteeing the right to an effective remedy and to a 

fair trial in respect of violations of EU law rights." 

EU SECONDARY LEGISLATION 

10.08 European Union consumer protection legislation to date has covered a wide area. 

European Union law has required manufacturers to provide more information on 

packaging and labels as to ingredients and processes used, and to affix, where 

necessary, appropriate safety warnings on products. Rules have been laid down 

in respect of the marketing of products. Other EU initiatives have aimed at 

7 See, eg, Case 4/73 Nold [1974] ECR 491, para 14; and Case 230-78 SpA Eridiana and others [1979] 

ECR 2749, paras 20 and 31. 
8 See, eg, Case 151/78 Sukkerfabriken Nykabing [1979] ECR 1, para 19; Case C- 240/97 Spain v 

Commission [1999] ECR I -6571, para 99. 
9 See, eg, Lecarpentier and Another y France [2006] ECHR 67847/01 (Second Section, 14 February 

2006), which concerned a claim for damages taken by a couple against the bank which had lent them 

money and subsequently foreclosed on the loan, forcing the couple to sell their house. The couple 

alleged that the failure on the part of the bank at the time of granting the loan to supply them with a 

repayment schedule as required by the then applicable consumer protection legislation meant that it 

was not in fact entitled to interest on the loan, and they sought recovery of the sum they had paid. 

Their argument was successful at first instance, but the judgment was appealed against by the bank 

and pending the appeal the French Government passed a law amending the relevant consumer 
legislation and retrospectively validating the loan and interest claim, thereby depriving the couple of 

the judgment in their favour. In rejecting the French Government's claim that the preservation of 

economic stability and confidence in the financial sector required them so to act, the Strasbourg Court 

held that their legislative intervention in the case was an unjustified interference in their property 
rights contrary to Art 1 of Protocol 1 ECHR. Compare with Wilson y First County Trust Ltd (No 2) [2004] 

1 AC 816, where provisions made under the UK Consumer Credit Act 1974 which imposed an 

absolute bar on the enforcement of a loan agreement entered into between the claimant and the 

defendant pawnbrokers were (unsuccessfully) argued to be incompatible with the right to protection 
of property guaranteed under Art 1 of Protocol 1 ECHR (which is now paralleled in EU law by Art 17 

CFR). 
18 See, eg, Cabourdin v France [2006] ECHR 60796/00 (Second Section, 11 April 2006), which 

concerned a dispute between a married couple and a bank with whom they had taken out a loan. The 

bank brought proceedings in respect of their default in repaying the loan, and the couple counter- 

claimed that the loan was null and void as the bank had failed to supply them with the then 

statutorily require depreciation schedule at the time the loan agreement had been concluded. The law 

relating to the requirement to provide such a schedule as a condition of the validity of the loan was 

then amended with retrospective effect by the legislature such as to deprive the counter -claim of any 

effect. This was held to be an illegitimate use of State power contrary to the fair trial requirements of 

Art 6 ECHR, even in a case in which the State was not directly a party, noting that the State was under 

an obligation to afford the parties to the dispute judicial procedures which offered the necessary 

procedural guarantees and therefore enabled the domestic courts and tribunals to adjudicate effec- 

tively and fairly in the light of the applicable law. 
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improving consumers' legal redress in case of injury by faulty goods and services 
or breach of contract by the supplier of the goods. In considering the general field 
of EU consumer protection law it will be useful, initially, to divide the considera- 
tion of the legislation into two general areas: consumer health and safety; and the 
protection of consumers' economic interests. 

Consumer Health and Safety 

The Product Liability Directive 

The 1985 Product Liability Directive 85 /374 /EEC'1 set up a system of strict 10.09 
liability for damages resulting from defective products, under which the 'pro- 
ducer' of defective products which cause personal injury is liable in damages for 
such injuries as are attributable to the defect without any need for a finding of 
fault on his part. The Directive aims not only at avoiding differences in levels of 
consumer protection, but also at ensuring undistorted competition between 
traders and facilitating the free movement of goods in accordance with the 
fundamental aims of the Treaty.12 However, unlike, for example, the Unfair 
Contract Terms Directive 93/13 /EEC (which will be considered at paras 10.35 et 
seq below), the Product Liability Directive contains no provision expressly author- 
ising the Member States in implementing the Directive to adopt or to maintain 
more stringent provisions securing a higher level of consumer protection, which 
means that the Directive's implementation in the Member States could, in theory, 
result in a diminution of the level of consumer protection in those States.13 

The term 'producer' is defined very broadly by Article 3 of the Product Liability 10.10 
Directive as including: 

a) the manufacturer of a finished product or component part thereof; 
b) the producer of the raw material used therein; 
r) any person holding himself out by his trade mark or brand as the producer; 
d) any person importing the product into the EU; and 
e) where no original producer can be identified, any person supplying the 

product within the EU. 

Thus, the Product Liability Directive has been held by the Court of Justice to 
apply to the activities of a wholly State -funded public health service.14 

In Aventis Pasteur SA, the Grand Chamber held that 'producer' might in principle 10.11 
be broad enough to encompass the parent company of a wholly -owned subsidi- 
ary which supplied the product, if that parent company was in fact responsible 

11 
[1985] OJ L210/29. 

12 See, eg, Case C -52/00 Commission y France [2002] ECR I -3827, para 17; Case C- 154/00 Commis- 
sion y Greece [2002] ECR I -3879, para 13. 

13 See Case C- 183/00 González Sanchez [2002] ECR I -3901. 
14 Case C- 203/99 Henning Veedfald y Arhus Amtskommune [2001] ECR I -3569 at para 22. 
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for the decision to put the product at issue into circulation.15 The Grand Chamber 
also noted in this case that Article 3(3) of the Directive imposes an obligation on 

the supplier, on its own initiative and promptly, to inform the injured person of 

the identity of the producer or its own supplier, where the person injured by an 

allegedly defective product was not reasonably able to identify the producer of 

that product before exercising his rights against the supplier. Failure to do so on 

the part of the supplier means that that supplier must be treated as a 'producer' 
for the purposes of the Product Liability Directive- otherwise, once the producer 
is duly identified, the no -fault liability under the Directive of the supplier or 

distributor in the supply chain falls away,16 albeit that the Member States may 

make provision for the supplier's continued liability with the producer in respect 

of compensation based on a national system of 'fault liability'.17 

10.12 Article 4 of the Product Liability Directive requires the injured person to prove 

the damage, the defect and the causal relationship between defect and damage. 
However, the liability of the 'producer' under the Product Liability Directive does 

not depend on any prior finding of negligence on the part of the producer, and 

there need not be any contractual relationship between the producer and the 

injured party. Liability among the various manufacturers, producers, brand name 

holders, suppliers and importers is joint and several (Article 5). A product is said 

to be defective 'when it does not provide the safety which a person is entitled to 

expect, taking all circumstances into account' (Article 6). 

10.13 The producer's liability is not, however, absolute, since Article 7 of the Product 
Liability Directive specifies certain defences, for example that the defect did not 

exist at the time the product was put into circulation, or that the defect resulted 
from the producer's compliance with mandatory requirements imposed by public 

authorities. Member States may also provide for a 'state of the art defence' to the 

effect that the defect could not have been discovered in the light of the then 

current scientific and technical knowledge (see further para 10.19 below). 

10.14 Article 9 provides that the producer's liability is in respect of damage caused by 

death or by personal injuries, and for damage exceeding 50018 in respect of the 

private /non - business property of the injured party, other than the defective 

product itself. But nothing in the Product Liability Directive deprives the Member 
States of the power to provide for a scheme for liability in respect of damage to 

property used for commercial /business purposes which happens to corresponds 
to a strict liability regime similar to that established by that Directive for 

compensation in respect of non - business property.19 Further, Article 9 provides 

is Case C- 358/08 Aventis Pasteur SA v OB, [2009] ECR I -11305 (Grand Chamber) on a preliminary 
reference from the House of Lords, subsequently given effect to by the UK Supreme Court allowing 
the appeal by the substituted defendant in O'Byrne v Aventis Pasteur MSD Ltd [2010] 1 WLR 1412 

(UKSC). 
16 See, eg, Case C -52/00 Commission v France [2002] ECR I -3827; and Case C- 327/05 CommissionV 

Denmark 5 July 2007 [2007] I -93 *, Summ pub. 
17 Case C- 402/03 Skov and Bilka [2006] ECR I -199 (Grand Chamber). 
18 See Case C- 154/00 Commission v Greece [2002] ECR I -3879; Case C -52/00 Commission y France 

[2002] ECR I -3827; and Case C- 177/04 Commission v France [2006] I -2461. 
19 Case C- 285/08 Société Moteurs Leroy Somer v Société Dalkia France [2009] ECR I -4743. 



EU Secondary Legislation 381 

that the definition of 'damage' for the purposes of the Product Liability Directive 
is without prejudice to national provisions relating to `non -material damage'.20 
There was some dispute as to the precise effect of this provision. It might mean 
that damage which can be claimed under the Product Liability Directive extends 
only to financial losses and does not include claims in respect of loss of amenity, 
general damages (or in the terminology of Scots law, solatium) for pain and 
suffering or bereavement, loss of expectation of life or any element of punitive 
damages. Alternatively, it could mean that non -material damage claims may be 
brought under the Product Liability Directive where such claims are already 
permitted under the provisions of national law. The latter interpretation would 
mean that the basis of liability would be harmonised throughout the EU but that 
the question of the method of quantification of loss remained within the province 
of national law. In Henning Veedfald,21 the CJEU stated that the Product Liability 
Directive obliged Member States to play full and proper compensation in respect 
of material damage resulting from death, personal injury or damage to property 
as specified in the Directive, whereas questions as to the recoverability and 
quantification of non -material damage remained a matter wholly for national law. 

In Aventis Pasteur SA,22 the Grand Chamber also held that Article 11 of the 10.15 
Product Liability Directive -which provides for the extinction of a consumer's 
rights under the Directive 10 years from the date on which the producer put into 
circulation the actual product which caused the damage -is to be interpreted and 
applied strictly. Once the 10 -year period prescribed in Article 11 has passed, it is 
not open to the national court to allow for the substitution of one defendant for 
another, in the course of litigation which had otherwise been duly commenced 
(albeit against the wrong defendant) within the three -year limitation period 
provided for in Article 10 of the Product Liability Directive 23 

Although the Product Liability Directive seeks to achieve, in the matters regu- 10.16 
lated by it, complete harmonisation of the laws, regulations and administrative 
provisions of the Member States, and so precludes Member States from maintain- 
ing a general system of product liability different from that provided for in the 
Directive,24 it does not harmonise the field of liability for defective products 
beyond its four corners. Thus, for example, the distributor's responsibility (and 
liability for administrative fines) for infringements of the requirements laid down 
by Directive 200Ó/1325 regard to labelling of foodstuffs, falls outside the specific 

2° For an account of the differing approaches to the quantification of damages in various European 
States. see D McIntosh and M Holmes, Personal Injury Awards in EC Countries (London, Lloyds of 
London Press, 1990); and F Holding and P Kaye (eds), Damages for Personal Injuries: a European 
Perspective (Chichester, Chancery Law Publishing, 1993). See, too, the discussion by AG Tizzano in his 
Opinion of 20 September 2001 on the recoverability of non -material damage in the context of the 
Package Holiday Directive 90/413 in Case 168/00 Leitner v TUI Deutschland GmbH & Co KG [2002] 
ECR I -2631. 

21 Case C- 203/99 Henning Veedfald v Arhus Amtskommune [2001] ECR I -3569. 
22 Case C- 358/08 Aventis Pasteur SA v OB, above n 14. 
23 See too the preliminary reference to the Court of Justice by the High Court of England and 

Wales at an earlier stage in the same Aventis Pasteur SA case, which is reported as Case C- 127/04 
Declan O'Byrne v Sanofi Pasteur MSD Ltd (formerly Aventis Pasteur MSD Ltd) [2006] ECR I -1313. 

24 Case C- 402/03 Skov and Bilka [2006] ECR I -199 at para 39. 
25 [2000] OJ L109/29. 
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scope of the 'liability without fault' system put in place by the Product Liability 

Directive, and so the provisions and principle of the latter Directive cannot be 

transposed to the context of the obligations in relation to food labelling.26 Further, 

as expressly provided in Article 13, Member States may still make provision for 

systems of contractual or non -contractual liability based on grounds other than as 

set out in the Product Liability Directive, such as, for example, fault or a warranty 
in respect of latent defects.27 

10.17 Member States are prohibited under Article 12 of the Product Liability Directive 
from limiting or excluding the producer's liability as regards the injured person, 
and any contractual or other provision which purports so to do will be void. The 

producer's liability may be reduced by contributory negligence on the part of the 

injured party, but it is not affected by the act or omission of a third party. There is 

a curiously- worded provision in Article 16(1) of the Directive to the effect that 

Member States may limit the total liability of a producer in respect of 'damage 
resulting from death or personal injury and caused by identical items with the 

same defect' to no less than 70 million. It is not clear how this ceiling might be 

applied in practice. It may be that it envisages the possibility of national 
jurisdictions allowing for 'class actions' by the group of all those persons injured 

by the same product defect seeking a pool of damages to be shared out pro rata 

among the group. Alternatively, it may mean that the producer is no longer liable 

for any individual claims brought once the ceiling of damages payouts has been 

reached. This provision for a financial cap on damages has not been taken 

advantage of in the UK's implementing legislation. 

UK implementation of the Product Liability Directive 

10.18 The Product Liability Directive was implemented in the UK in Part I of the 

Consumer Protection Act 1987, which came into force on 1 March 1988. Section 

1(1) provides that Part I of the Act 

shall have effect for the purpose of making such provision as is necessary in order to 

comply with the Product Liability Directive and shall be construed accordingly. 

10.19 In implementing the Directive, the UK Government opted to include the 'state of 

the art' defence allowed for by Article 7(e). This provides that the producer shall 

not be liable if he proves 

that the state of scientific and technical knowledge at the time when he put the product 

into circulation was not such as to enable the existence of the defect to be discovered... 

This has been translated into section 4(1)(e) of the 1987 Act, which provides that it 

shall be a defence in any civil proceedings brought under the Act for a producer 
to show 

that the state of scientific and technical knowledge at the relevant time was not such that 

a producer of products of the same description as the product in question might be 

26 Case C- 315/05 Lidl Italia Sr/ y Comune di Arcole (VR) [2006] ECR I -11181 at paras 54-57. 
27 Case C- 285/08 Société Moteurs Leroy Somer y Société Dalkia France [2009] ECR I -4743. 
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expected to have discovered the defect if it had existed in his products while they were 
under his control ... 

It was argued by a number of authors that the UK implementation of the 'state of 10.20 
the art defence' was broader than that allowed in the Directive, in that the UK 
defence relied not only on the state of scientific and technical knowledge in an 
absolute sense, but also allowed the producer a defence on the basis that the 
relevant scientific and technical knowledge was not such that a producer of like 
products might be expected to have known about when the product in question 
was under his control. This provision of the UK statute was made the subject of a 
direct enforcement action brought under Article 258 TFEU (formerly Article 226 
EC and before that Article 169 of the EC Treaty) by the Commission before the 
Court of Justice. The Court of Justice repelled the Commission's challenge to the 
UK implementation and held that the state of the art defence in the Directive had 
been properly transposed by the formula used in the statute.28 

There have been relatively few decisions in which individuals have sought to rely 10.21 
upon29 -and fewer yet who have successfully obtained damages based on30 -the 
substantive strict liability provisions of the Product Liability Directive as imple- 
mented in the UK. In A y National Blood Authority and another,31 however, an action 
for damages was brought by individuals who had been infected with the Hepatitis 
C virus through blood transfusions which had used blood or blood products 
obtained from infected donors. During the period when most of the claimants 
were infected, the risk of such infection through blood transfusions, though 
known to the medical profession, was in effect impossible to avoid since at the 
time there was no test for identifying the presence of the virus in blood. 
Accordingly the claims were not brought on the basis of negligence but under the 
UK national legislation implementing the Product Liability Directive. The defend- 
ants conceded that a producer's liability under Article 6 of the Directive was 
irrespective of fault but argued that, in assessing whether the infected blood was 
'defective' for the purposes of the Directive, the unavoidability of the risk was a 
circumstance to be taken into account, and that the most that the public was 
entitled to expect was that all reasonably available precautions had been carried 
out, rather than that the blood would be 100 per cent clean. In so arguing, the 
defendants submitted that the infected blood was to be regarded as an inherently 
risky standard product, and also relied on the fact that they were obliged to 

ZB Case C- 300/95 Commission y United Kingdom [1997] ECR I -2649. 
z9 See, eg, Multiple Claimants v Sanifo -Synthelabo Ltd [2007] EWHC 1860 (QB), (2007) 98 Butterworths 

Medico -legal Reports 192, an unresolved claim for damages re the teratogenic effects of an anti- epilepsy 
drug; XYZ and others v Schering Health Care Ltd [2002] EWHC 1420 (QB), an unsuccessful claim re the 
alleged greater risk of developing thrombosis through use of the contraceptive pill; Foster y Biosil 
(County Court Central London, 19 April 2000) (2001) 59 Butterworths Medico -legal Reports 178, an 
unsuccessful claim for damages re faulty breast implants; Abouzaid v Mothercare (UK) Ltd: re 'Cosytoes' 
[2000] All ER (D) 2436 (EWCA), unsuccessful damages claim; Richardson y LRC Products Ltd [2000] 
Lloyd's Rep Med 280, an unsuccessful claim for damages for unwanted pregnancy arising from use of a 
defective condom. 

3° See Hems v Poly Implants Prosthesis [2007] CLY 1063 (County Court Nottingham, 30 August 
2006), a successful claim for damages claim in respect of a faulty breast implant. See now the Breast 
Implants Directive 2003/12/EC [2003] OJ L28/43. 

31 A v National Blood Authority and another [2001] 3 All ER 289 (QBD) per Burton J. 
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produce blood and had no alternative but to supply it to hospitals and patients, as 

a service to society. Alternatively, the defendants sought to rely on the 'state of the 

art' defence under Article 7(e), contending that an unavoidable risk qualified for 

protection thereunder if the producer was unable to discover, by means of 

accessible information, the defect in a particular product. Burton J at first instance 

held that the purpose of the Product Liability Directive was to eliminate proof of 

fault or negligence with a view to making it easier for claimants to prove their 

case. He therefore rejected the defence based on the claim that the risk was 

unavoidable, and that there were no practicable and cost -effective precautionary 
measures which might have been taken against the risk of infection. He held that 

the infected blood was 'defective' for the purposes of Article 6 because the public 

at large was entitled to expect that the blood transfused to them would be free 

from infection, and there had been no warnings and no material publicity alerting 
them to the dangers of transfusion. He also held that the 'state of the art' defence 

in Article 7 of the Directive did not apply where the existence of the generic defect 

was known or should have been known in the context of available information. In 

the case of a known risk, where the producer was obliged to continue to supply 
the product, the Directive required that he accept the responsibility for any 

injuries resulting, whether by insurance or otherwise. 

The Product Safety Directive 

10.22 Whereas the Product Liability Directive (above) provides for a common EU -wide 

approach to liability to consumers once damage has been sustained which is 

attributable to faulty products, the Directive on General Product Safety 2001/95/ 
EC32 (the Product Safety Directive) seeks to prevent or minimise the danger of 

such accidents ever occurring. The two Directives complement one another. 

10.23 The Product Safety Directive imposes a broad obligation on 'producers' (defined 
in similar terms as in the Product Liability Directive) to place only safe products 
on the market. Its provisions apply only if there are no specific EU rules otherwise 
governing the safety of the products concerned and which are intended to 

achieve the same objective.33 A 'product' is anything intended or likely to be used 

by consumers which has been supplied in the course of a commercial activity. A 

'safe product' is one which under normal or reasonably foreseeable conditions of 

use, including length of use, 

does not present any risk or only the minimum risks compatible with the product's use 

considered as acceptable and consistent with a high level of protection for the safety and 

health of persons ...34 

10.24 There is an obligation placed upon producers to supply consumers with such 

information as is necessary to enable them to assess the risks inherent in the 

32 [2002] OJ L11/4. This Directive consolidates and replaces the earlier Product Safety Directive 

92/59/EEC [1992] OJ L228/24. 
33 See Case C- 132/08 Lidl Hungary y Nemzeti Hírkäzlési Hatóság Tanácsa [2009] ECR I -3841. 
34 Article 2(b). 
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product, and an obligation on distributors not to supply products which they 
knew or ought to have known were unsafe.35 duties are conceived in the Directive 
as public duties to be policed and enforced by Member States using such 
mechanisms as organising checks, requiring information, taking samples and 
prohibiting or withdrawing unsafe products from the market -place. Action taken 
under the Product Safety Directive shall not pre judge questions of liability for 
compensation under the Product Liability Directive.36 

In Germany y Council,37 the German Government sought annulment of Article 9 of 10.25 
the former Product Safety Directive 92/59/EC in so far as it gave the Commission 
power to order Member States to take certain measures with regard to the 
circulation and distribution of products. The Court of Justice rejected this national 
challenge, holding the EU measure to be a proportionate response by the EU 
institutions seeking to deal promptly with any serious and immediate threat to 
consumers' health and safety. 

Implementation of the Product Safety Directive in the UK 

The original Product Safety Directive (92/59/EEC) was adopted on 29 June 1992 10.26 
and fell to be implemented by 29 June 1994. The provisions of this Directive had 
already largely been anticipated in the UK by Part II of the Consumer Protection 
Act 1987 and by the Food Protection Act 1990. General Product Safety Directive 
2001/95/EC was implemented by the Product Safety Regulations 2005.38 

Specific directives relating to consumer health and safety 

The EU's approach to regulation of products such as food has changed from its 10.27 
earlier notorious attempts to lay down 'recipes' setting out the composition of 
particular foodstuffs, attempts which gave rise to tabloid headlines proclaiming a 
Brussels attack on 'the British sausage', 'British chocolate' or 'British ice -cream' 39 

Instead the modern EU approach to food is to set minimum standards on matters 

3s Article 5. 
36 Article 17 states that 'This Directive shall be without prejudice to the application of Directive 
85/374/EEC' and Article 18(3) provides that: 
3. Any decision taken by virtue of this Directive and involving restrictions on the placing of a 

product on the market or requiring its withdrawal or its recall shall be without prejudice to 
assessment of the liability of the party concerned, in the light of the national criminal law applying in 
the case in question. 

37 Case C- 359/92 Germany v Council: re product safety [1994] ECR I -3681. 
38 SI 2005/1803. 
39 For examples of cases on the food labelling requirements of EU law, see Case C- 136/96 Scotch 

Whisky Association a Copagnie Financière Européenne de Prises et Participation [1998] ECR I-4571 on the 
unlawful use of word 'whisky' to describe dilute alcoholic spirit; Case C- 385/96 Criminal Proceedings 
against Goerres [1998] ECR I -4431, upholding the lawfulness of a German law requiring labels on 
foodstuffs to be in German, cf Case C -85/94 Piageme ASBL v Peeters NV [1995] ECR I -2955 on a Belgian 
requirement for labelling of imported mineral waters in Flemish; and Case C -83/96 Provincia 
Autonoma di Trento v Dega di Depretto Gino Snc [1997] ECR I -5001 on the need for identification on 
foodstuff labels of their producers or packagers, but not necessarily their sellers. 
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of health and safety, and consumer protection and fair trading.40 These standards 
are set out in general in framework directives, which are then more specifically 
applied to particular foodstuffs by daughter directives. 

10.28 Consumer health and safety directives have also been adopted in a wide number 
of areas, including on the health labelling and advertising of tobacco products,41 

products containing dangerous substances,42 foodstuffs,43 food supplements 
toys,45 medical devices46 and medical products,47 and the safe conduct of clinical 

trials on medicinal products for human use4$ The 'CE' mark has been introduced, 
which indicates that products bearing the mark conform to EU standards of 

safety.49 While Member States retain the competence to ban the import into their 

territory of products bearing the `CE' mark, this must be done with the knowl- 

edge and concurrence of the European Commission, otherwise the Member State 

may find itself before the Court of Justice for breach of EU law. 

10.29 European Union regulation in this field has not proved uncontroversial among 
the Member States. For example, in 1998 an EU -wide measure was adopted, 
Directive 98/43/EC, which was aimed at banning tobacco sports sponsorship 
and all tobacco advertising except at tobacco shops. The main provisions of this 

Directive were due to be implemented by 30 July 2001. However, in Germany y 

Parliament and Council: re Tobacco Advertising,50 the Court of Justice, in an unprec- 
edented judgment, struck down this EU measure for being improperly legally 

based. The provisions of Directive 98/43/EC were considered by the CJEU to be a 

public health measure which should have been adopted under what is, post - 

Lisbon, Article 168 IFEU (formerly Article 152 EC and before that Article 129(1) of 

the EC Treaty) rather than the single market provisions of Article 114 TFEU 

(formerly Article 95 EC and before that Article 100a of the EC Treaty). 

40 See, eg, the Price Indications Directive 98/6/EC [1998] OJ L80/27 and the Pre -packaged 
Products Measures Directive 2007/45/EC [1998] OJ L274/17. 

41 See Tobacco Sales Directive 2001/37/EC [2001] OJ L194/26. See Case C -11/92 R v Secretary of 

State, ex p Gallagher [1993] ECR I -3545 for an unsuccessful challenge to the validity of the Tobacco 

Products Labelling (Safety) Regulations 1991 (SI 1991/1530) which implemented a predecessor 
version of this Directive 89/622 [1989] OJ L359/1. 

42 See, eg, Dangerous Preparations Directive 99/45/EC [1999] OJ L200/1 as amended; and 

Dangerous Substances Directives 93/21 /EEC [1993] OJ L110 /20 and 92/32/EEC [1992] OJ L154/1. 
43 See, eg, Regulation (EC) 178 /2002 laying down the general principles and requirements of food 

law, establishing the European Food Safety Authority and laying down procedures in matters of food 

safety [2002] OJ L31/1. 
44 See the Foods Supplements Directive 2002/46 [2002] OJ L183/51, unsuccessfully challenged in 

Joined Cases C- 154/04 & C- 155/04 R (Alliance for Natural Health and Nutri -Link Ltd) v Secretary of State 

for Health [2005] ECR I -6451. 
43 See the Toy Safety Directive 2009/48/EC [2009] OJ L170 /1. 
46 Eg, the Medical Devices Directive 93/42 /EEC [1993] OJ L169/1. 
47 Medical Products Directive 2001/83/EC [2001] OJ L311/67 setting out the EU code relating to 

medicinal products for human use. 
48 Clinical Trials Directive 2001/20/EC [2001] OJ L121/34. 
49 See, eg, the Safe Machinery Directive 2006/42/EC [2006] OJ L157/24. 
so Case C- 376/98 Germany v Parliament and Council: re Tobacco Advertising [2000] ECR I -2247, [20001 

ECR I -8419. 
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The Council and European Parliament then adopted a revised Directive 2001/37/ 10.30 
EC51 on Tobacco Products, which this time was found by the CJEU: 

a) properly to have been based on the Treaty's single market provisions (not- 
withstanding the public health justification for its requirement for health 
warnings to cover at least 30 per cent of the packaging); 

b) to have set proportionate new maximum levels for tar and nicotine in 
cigarettes; and 

c) consistently with the principle of subsidiarity, to regulate at an EU level the 
advertising and labelling of tobacco products to the extent of making it no 
longer permissible to suggest that one product was less harmful than another.52 

Subsequent challenges to the provisions of Directive 2001/37/EC restricting the 10.31 
cross -border marketing and sale of smokeless oral tobacco (snuff) were similarly 
unsuccessful.53 Germany's later challenge to the validity of the provisions of the 
Tobacco Advertising and Sponsorship Directive 2003/33/EC,54 which banned 
tobacco advertising in newspapers, on the Internet and on the radio, and 
sponsorship of events or activities involving more than one Member State, was 
also rejected by the CJEU.55 

Protection of Consumers' Economic Interests 

Directives on specific consumer problems 

There are a number of directives regulating specific problems associated with 10.32 
consumer contracts which have been adopted with a view to protecting consumer 
interests, although the protection given to consumers is not absolute under 
them.56 Areas which have been regulated include: misleading and comparative 
advertising57; doorstep selling58; the provision of consumer credit59; the indication 

51 Directive 2001/37/EC [2001] OJ L194/36. 
52 See Case C- 491/01 R (British American Tobacco (Investments) Ltd) v Secretary of State for Health 

[2002] ECR I- 11453. 
53 See Case C- 434/02 Arnold André [2004] ECR I -11825 and Case C- 210/03 Swedish Match [2004] 

ECR I- 11893, para 29. 
54 [2003] OJ L152 /16. 

C- 380/03 Germany v European Parliament [2006] ECR I- 11573. 
56 See Case C- 215/08 E Friz, 15 April, [2010] ECR I -nyr, para 44. 
'Misleading and Comparative Advertising Directive 2006/114/EC [2006] Of L376/21 consolidating 

and replacing the earlier Advertising Directive 84/450 [1984] OJ L250/17. This Directive is implemented 
in the UK by the Business Protection from Misleading Marketing Regulations 2008 (SI 2008/1276). 

Ss Distance Selling Directive 85/577 [1985] OJ L372/31 implemented by the Consumer Protection 
(Cancellation of Contracts Concluded away from Business Premises) Regulations 1987 (SI 1987/2117) 
as amended by the Consumer Protection (Cancellation of Contracts Made in a Consumer's Home or 
Place of Work etc) Regulations 2008 (SI 1999/1816). In Case C -91/92 Paolo Faccini Dori v Recreb Srl 
[1994] ECR I -3325, the Court of Justice confirmed that the terms of this Directive could not be relied 
upon directly against private parties. In Case C- 227/08 Martin Martín v EDP Editores SL, 17 December, 
[2009] ECR I -nyr, the CJEU held that the national court had power to declare, of its own motion, a 
contract void for the trader's failure to notify the consumer of her right of cancellation, even though 

e she 

ditDirective 
o2n0t0r8a/c4t o[2id 

0 8]fOJ L133/66 consolidating andtreplacing the 
earlier Directive 87/102 [1987] OJ L42/48, the provisions of which had largely been anticipated in the 
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of the prices of products offered to consumers60; and guaranteeing the conformity 
of goods to the contract of sale.61 A directive was adopted which regulates 

consumer contracts which have been negotiated at a distance (for example, by 

mail- order, telephone, television or Internet shopping62), other than those con- 

tracts for financial services, for which separate provision was made.ó3 The 

purchase of time -share properties is also now regulated at the EU leve1.64 And the 

E- Commerce Directive 2000/31/EC65 regulates advertising, marketing and sell- 

ing to consumers by what is known in Euro -speak as 'information society service 

providers', more commonly known in English as 'Dot- Coms'.66 

10.33 A directive was also adopted in relation to package holidays and trave167 sold by 

travel agents within the EU.68 This sets out the information which must be 

included in such contracts and the circumstances in which their terms might be 

UK by the Consumer Credit Act 1974. In Case C- 192/94 El Corte Ingles CA v Blazquez Rivero [1996] ECR 

I -1281, the Court of Justice held that in the absence of national implementing measures, a consumer 
could not rely upon the provisions of the original Consumer Credit Directive against a lender who 

was a private party and not an emanation of the State. The new Consumer Credit Directive 
2008/48/EC has been implemented in the UK by a raft of regulations, including: the Consumer Credit 

(EU Directive) Regulations 2010 (SI 2010 /1010); the Consumer Credit (Total Charge for Credit) 

Regulations 2010 (SI 2010/1011); the Consumer Credit (Disclosure of Information) Regulations 2010 

(SI 2010/1013); the Consumer Credit (Agreements) Regulations 2010 (SI 2010/1014); and the Con- 

sumer Credit (Advertisements) Regulations 2010 (SI 2010/1970). 

60 The Price Indications Directive 98 /6 /EC [1998] OJ L80/27, implemented in the UK by the Price 

Marking Order 2004 (SI 2004/102). 
61 The Consumer Guarantee Directive 99/44/EC [1999] OJ L171/12, implemented in the UK by 

the Sale and Supply of Goods to Consumers Regulations 2002 (SI 2002/3045). 
62 Distance Contracts Directive 97/7/EC [1997] OJ L144/19, implemented in the UK by the 

Distance Selling (Consumer Protection) Regulations 2000 (SI 2000/2334). See M Cremona, 'The 

Distance Selling Directive' [1998] Journal of Business Law 613. 
63 See the Distance Marketing Directive 2002/65/EC [2002] OJ L271/16, implemented in the UK 

by the Financial Services (Distance Marketing) Regulations 2004 (SI 2004/2095) and the Consumer 
Credit (Disclosure of Information) Regulations 2010 (SI 2010/1013). 

64 Timeshare Directive 2008/122/EC [1994] OJ L280/83 consolidating and replacing the provi- 

sions of the earlier Timeshare Directive 94/47/EC [1994] OJ L280/83. The provisions of the original 

Timeshare Directive were implemented in the UK by the Time -Share Regulations 1997 (SI 1997/1081). 
65 [2000] OJ L178/1. The E- Commerce Directive 2000 /31 /EC was implemented in the UK by the 

Electronic Commerce (Financial services and Markets) Regulations 2002 (SI 2002/1775), as amended, 
and by the Electronic Commerce (EU Directive) Regulations 2002 (SI 2002/2013). Under the provisions 
of this Directive the service provider is required to supply to recipients of the service, before the 

conclusion of a contract with them, in addition to its e -mail address, other information which allows 

the service provider to be contacted rapidly and communicated with in a direct and effective mannes 
That obligation applies whichever the Member State to which the trader directs its activity and even if 

its activity is directed solely to the Member State in which it is established. See Case C- 298/07 

Bundesverband der Verbraucherzentralen und Verbraucherverbände [2008] ECR I -7841, para 40. 
66 In Case C- 108 /09 Ker- Optika btyANTSZ Dél- dunántúli Regionális Intézete, 2 December, [2010] 

ECR I -nyr, the Court held that Arts 34 and 36 1.FEU, and Directive 2000/31, must be interpreted as 

precluding national legislation which effectively bans Internet sales of contact lenses by requiring that 

these be sold by and from shops which specialise in medical devices. 
67 For a service to qualify as a package within the meaning of Art 2(1) of Directive 90/314, it is 

enough if, first, it combines tourist services sold at an inclusive price, including two of the three 

services referred to in that provision, namely transport, accommodation and other tourist services not 

ancillary to transport or accommodation and accounting for a significant proportion of the package; 
and, secondly, it covers a period of more than 24 hours or includes overnight accommodation: see 

Case C- 400/00 Club -Tour [2002] ECR I -4051, para 13. 
68 Package Travel Directive 90/314 [1990] OJ L158/59, implemented by the Package Travel, 

Package Holidays and Package Tour Regulations 1992 (SI 1992/3288). 
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altered, codifies the responsibilities of the tour operator,69 and provides for 
security for refund of monies to the consumer in the event of the insolvency of the 
operator.70 'Package holidays' as covered by the Directive have been held not to 
include student exchange schemes where the student stays for periods of six 
months to a year with a host family free of charge.71 

Somewhat controversially, given the fact that it impacts directly on matters of the 10.34 
procedure of the national courts, a directive was adopted which gives designated 
consumer organisations situated in one Member State the right to seek injunc- 
tions or interdicts in another Member State to stop breaches there of consumer 
protection directives which might detrimentally affect consumers in the con- 
sumer organisation's home State 72 And in Swedish Consumers Ombudsman and 
others v TV -Shop I Sverige A13,73 the Court of Justice upheld the legality of national 
proceedings seeking to restrain certain marketing practices aimed at children 
which were contrary to Swedish consumer protection law in television advertis- 
ing broadcast by satellite from the UK to Denmark, Sweden and Norway. It was 
noted that the Television Without Frontiers Directive74 was only a partially 
harmonising provision; thus provided that the national measures against the 
misleading advertising did not go so far as to prevent the retransmission within a 
State's territory of television broadcasts coming from another Member State, these 
measures would not contravene EU law. 

The Unfair Contract Terms Directive 

In April 1993 the Council of Ministers adopted the Unfair Contract Terms 10.35 
Directive 93/13/EEC.75 This sets out the minimum level of protection which must 
be accorded to consumers in their contractual dealings by the laws of the Member 
States. The Directive applies to non -negotiated terms in contracts concluded 
between a seller or supplier (acting within a trade, business or profession) and a 
consumer (acting outside a trade, business or profession), who must be a natural 
rather than a legal person.76 Non -negotiated terms of a contract are those which 
have been drafted in advance and over the substance of which the consumer is 

69 See Wong Mée Wan v Kwan Kin Travel Services Ltd and others [1996] 1 WLR 38 (JCPC), for an 
example of spill-over into the non -EU areas of the terms of the Directive to inform the duties of a tour 
operator implied at common law. 

70 See Case C- 364/96 Verein für Konsumenteninformation v Österreichische Kreditsicherungs AG [1998] 
ECR I -2949. 

71 Case C- 237/97 Administrative Proceedings concerning AFS Intercultural Programs Finland [1999] 
ECR I -825. 

72 See the Consumer Associations Injunctions Directive 2009/22/EC [2009] OJ L110 /30 consolidat- 
ing and replacing the original Consumer Injunctions Directive 98/27/EC [1998] OJ L166/51 which 
had been implemented in the UK by the Stop Now (Council Directive) Regulations 2001 (SI 
2001/1422). 

73 Joined Cases C -34, 35, 36/95 Swedish Consumers Ombudsman and others v TV -Shop I Sverige AB 
[1997] ECR I -3843. 

74 Council Directive 89/552, 01 1989 L298/23 as amended by Directive 97/36 Of 1997 L202/60 
and implemented in the UK by the Television Broadcasting Regulations 2000 (SI 2000/54) 

75 Directive 93/13 [1993] OJ L95/29. 
76 Joined Cases C- 541/99 & C- 542/99 Cape Snc v Idealservice Srl [2001] ECR I -9049. 
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unable to exercise any influence. The Unfair Contract Terms Directive applies 
equally to oral and to written pre -formulated standard terms and contracts. The 

onus lies on the seller or supplier claiming that a particular standard term has 
indeed been individually negotiated to show this, or otherwise to show that a 

particular term is not unfair to the consumer. In the case of ambiguous terms, the 

interpretation most favourable to the consumer is to be preferred. 

10.36 The Unfair Contract Terms Directive does not apply to terms of contracts 
concluded by parties in the course of business, nor to any provisions which have 

been required by statute or regulation of the Member State, or which refer to 

principles of international agreements, particularly in the field of transport, 
which have been ratified by the Member States or by the EU.77 It does not apply 
to employment contracts, to contracts relative to rights and obligations under the 

law of succession, to the formation and internal organisation of companies or 

partnerships, or to matters of family law. It does apply to contracts concluded by 

consumers with sellers or suppliers in the public sector as well as with those in 

the private sector. 

10.37 The system of protection introduced by the Unfair Contract Terms Directive is 

based on the idea that the consumer is in a weak position vis -à -vis the seller or 

supplier, as regards both his bargaining power and his level of knowledge. This 

leads to the consumer agreeing to terms drawn up in advance by the seller or 

supplier without being able to influence the content of those terms.78 Articles 3 

and 4 set out the general criteria permitting an assessment as to whether the 

contractual terms subject to the provisions of the Unfair Contract Terms Directive 
are unfair.79 Article 3 of the Directive defines a non -negotiated term of a standard 
contract with a consumer as 'unfair' if the term can be said, contrary to the 

requirements of good faith, to 'cause a significant imbalance in the parties' right 

and obligations arising under the contract to the detriment of the consumer'. 
(Article 4(1) requires that this assessment take into account all the circumstances 
attending the conclusion of the contract and the nature of the goods or services 

for which the contract was concluded). Article 4(2) of the Directive provides that 

the assessment of the unfair nature need not apply to contractual terms relating to 

the 'adequacy' (assessed in relation to the goods or services supplied in return) of 

the agreed price and remuneration,80 provided always that such provisions are 

drafted in plain, intelligible language 81 

10.38 Article 6(1) of the Unfair Contract Terms Directive provides that unfair terms are 

not binding on the consumer. This is a mandatory provision said to be essential to 

the accomplishment of the tasks entrusted to the EU, in particular to raising the 

standard of living and the quality of life throughout the EU. It aims to replace the 

T' See the text of the common position on the directive at [1992] OJ C283/1. 
78 See to this effect Joined Cases C- 240/98 to C- 244/98 Océano Grupo Editorial and Salvat Editors 

[2000] ECR I -4941, para 25. 
79 See Case C- 478/99 Commission y Sweden [2002] ECR I -4147, paras 11 and 17; and Case C- 237/02 

Freiburger Kommunalbauten [2004] ECR I -3403 at para 33. 
8° See Case C- 144/99 Commission y Netherlands [2001] ECR I -3541. 
81 See Case C- 484/08 Caja de Ahorros y Monte de Piedad de Madrid, 3 June, [2010] ECR I -nyr at 

para 31. 
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formal equality which the contract establishes between the rights and obligations 
of the parties with a more effective balance which re- establishes a substantive 
level playing field between them.82 

In considering whether there is indeed a significant imbalance between consumer 10.39 
and business such as to constitute unenforceable unfairness, the national court 
may also have regard to the general EU law principles of equivalence (how 
similar /comparable purely national claims are treated by the courts) and effec- 
tiveness (whether enforcement or recognition of the disputed term would make it 
impossible or excessively difficult in practice to exercise the rights or to access the 
protection afforded by the Unfair Contracts Terms Directive) 83 

The concept of 'good faith' is expanded in the preamble to the Unfair Contract 10.40 
Terms Directive to mean that regard must be had to 

the strength of the bargaining positions of the parties, whether the consumer had an 
inducement to agree to the terms and whether goods and services were sold or supplied 
to the special order of the consumer. 

Good faith is said to be satisfied if the seller or supplier has dealt 'fairly and 
equitably' with the consumer and has taken into account his or her legitimate 
interests. The reference to the requirements of good faith thus appears to be akin 
to the idea of 'reasonableness' already known in the ÚK,84 but it may require the 
development in UK law of a broader concept of fair and open dealing in which 
differences in bargaining power are not to be abused. 

An annex to the Unfair Contract Terms Directive provides an indicative list of the 10.41 
type of terms of which might be considered to be unfair taking into account: 

a) the contract as a whole; 
b) any other contract upon which it is dependent; 
c) the nature of the goods or services; and 
d) all the circumstances attendant upon the conclusion of the contract.85 

82 See Case C- 168/05 Mostaza Claro [2006] ECR I -10421 at para 36. 
83 See Case C -40/08 Asturcom Telecomunicaciones [2009] ECR I -9579 at paras 35 -37 on the enforce- 

ability of an arbitration award between a phone company and a consumer regarding payment of sums 
due under a subscription contract for a mobile telephone which had become final as a result of the 
consumer's failure to challenge the award within the requisite 60 -day period. Cf Case C- 168/05 
Mostaza Claro [2006] ECR I- 10421, where the consumer did not plead the claimed invalidity in the 
course of the arbitration proceedings but only in the action for annulment of the arbitration award. 

Interfoto Picture Library Ltd y Stiletto Visual Programmes Ltd [1988] 1 All ER 348 at 353. Cf Bank of 
Nova Scotia y Hellenic Mutual War Risks Association (Bermuda) Ltd [1989] 3 All ER 628. 

85 In Case C- 478/99 Commission y Sweden [2002] ECR I -4147, the Court of Justice observed (at paras 
Q-21): '[A] term appearing in the list need not necessarily be considered unfair and, conversely, a 
term that does not appear in the list may none the less be regarded as unfair. ... In so far as it does not 
limit the discretion of the national authorities to determine the unfairness of a term, the list contained 
in the annex to the Directive does not seek to give consumers rights going beyond those that result 
from Articles 3 to 7 of the Directive. It in no way alters the result sought by the Directive which, as 
such, is binding on Member States. It follows that, contrary to the argument put forward by the 
Commission, the full effect of the Directive can be ensured in a sufficiently precise and clear legal 
framework without the list contained in the annex to the Directive forming an integral part of the 
provisions implementing the Directive.' 
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10.42 Such potentially unfair terms include those which purport to exclude or limit 

liability for death or personal injury to the consumer resulting from the act or 

omission of the seller or supplier, or which permit unilateral variation of the 

contract by the supplier or seller without reason. Terms which have the effect of 

obliging the consumer to fulfil his obligations without a similar requirement on 

the supplier or seller, or which purport to give the seller or supplier the exclusive 
right to interpret the contract or to determine whether or not goods supplied 
under the contract are in conformity with its terms, are also seen as potentially 
unfair. Similarly, terms which effectively exclude or limit the consumer's right to 

seek legal redress, or which require the consumer to pay disproportionate 
penalties or compensation in the event of the consumer's non -performance under 
the contract, are also regarded as potentially unfair to the consumer. Given that 

the annexed list is indicative only, it may be added to or otherwise altered by 

Member States when implementing the Unfair Contract Terms Directive, pro- 

vided that such implementation does not have the effect of lowering the level of 

consumer protection below that required by the Directive. Under Article 8, 

Member States may adopt or retain the most stringent provisions compatible with 
the Treaty in the area covered by the Unfair Contract Terms Directive, to ensure a 

maximum degree of protection for the consumer.86 

10.43 The Directive also specifies in Article 6(1) that an unfair term in a contract 
concluded with a consumer by a seller or supplier shall not be binding on the 

consumer, without necessarily affecting the validity of the other terms of the 

contract. Further, the EU legislator is alive to the possibility that a choice of law 

clause may be detrimental to a consumer interest, in that Article 6(2) provides 
that the substantive provisions of the Directive apply notwithstanding any 

contractual term which applies or purports to apply the law of a non -Member 
State, if the contract has a close connection with the territory of the Member 
States.87 The CJEU has also confirmed that a contractual clause conferring 
exclusive jurisdiction on the court in the territorial jurisdiction of which the seller 

or supplier has his principal place of business may, in principle, be considered to 

be unfair.88 

86 See Case C- 484/08 Caja de Ahorros y Monte de Piedad de Madrid, 3 June, [2010] ECR I -nyr at para 

28. 
87 Case C- 372/99 Commission y Italy [2002] ECR I -819 at paras 12 -16. See by analogy Case 

C- 389/98 Ingmar GB Ltd y Eaton Leonard Technologies Inc [2000] ECR I -9305, where the Court of Justice 
held that a principal established in a non -Member State, whose commercial agent carried on his 

activity within the EU, could not evade the provisions of Commercial Agents Directive 86/653 by the 

simple expedient of a choice of law clause. The protective purpose served by the provisions in 

question required that they be applied where the factual situation was closely connected with the 

EU -in this case where the commercial agent carried on his activity in the territory of a Member 
State - irrespective of the law by which the parties may have intended the contract to be governed. It 

followed that Arts 17 and 18 of the Commercial Agents Directive were found to be applicable where 

the commercial agent carried on his activity in an EU Member State, notwithstanding that the 

principal was established in a non -Member State and that a clause of the contract stipulated that the 

contract was to be governed by the law of that country. 
88 Case C- 243/08 Pannon GSM Zrt o Erzsebet Sustikne Gyorfi [2009] ECR I -4711 at para 44. See too 

Case C- 240/98 Oceano Grupo Editorial SA y Rocio Murciano Quintero [2000] ECR I -4941, where the 

Grand Chamber of the CJEU held that a jurisdiction clause which conferred exclusive jurisdiction on a 
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Member States are also required under Article 7(1) to take adequate and effective 10.44 
measures to prevent the continued use of such unfair terms, including allowing 
authorised consumer associations to take action in order to obtain a decision as to 
whether contract terms drawn up for general use are unfair and, where appropri- 
ate, to have them prohibited (Article 7(2)), even though the terms which it is 
sought to have prohibited have not been used in specific contracts but have only 
been recommended by suppliers and sellers or their associations (Article 7(3.)) 89 

Sellers and suppliers are required by the Directive to ensure that their standard 
terms are drafted in plain and intelligible terms, and that the consumer has the 
opportunity to read all the terms.90 

In a clear and consistent line of case law, the CJEU has been particularly keen to 10.45 
underline that the principle of effective protection of consumers, embodied by the 
Unfair Contract Terms Directive, requires that national courts are able to raise and 
examine, if necessary of their own motion, the issue of the fairness of the terms of 
contracts relied upon against consumers before them.91 The CJEU's view is that 
protection the Unfair Contract Terms Directive confers on consumers extends to 
cases in which a consumer, who has concluded with a seller or supplier a contract 
containing an unfair term, fails to raise the unfairness of the term, whether 
because he is unaware of his rights, or because he is deterred from enforcing them 
on account of the costs which judicial proceedings would involve. Where the 
national court considers such a clause to be unfair, it must not apply it (unless the 
consumer, after having been informed of it by the court, does not intend to assert 
its unfairness and non - binding status). The Court of Justice is also clear that a 
national law does not comply with the Unfair Contract Terms Directive where it 
provides that it is only if the consumer has duly raised the validity of a contract 
term within a national time- limit92 and successfully contested it before the 
national court that such a term can be found not to be binding on the consumer.93 
Such a rule of national law would rule out the possibility of the national court 
assessing, of its own motion,94 the unfairness of a contractual term.95 

court in the territory in which the seller /supplier had his principal place of business, had to be 
regarded as unfair for the purposes of the Unfair Contract Terms Directive 93/13/EC. 

69 See Case C- 372/99 Commission v Italy [2002] ECR I -819 at paras 12 -16. 
90 In Case C- 144/99 Commission v Netherlands [2001] ECR I -3451, the Court of Justice held that the 

failure by The Nethérlands to make specific provision in its national law regarding the need for plain 
and intelligible language as set out in Arts 4(2) and 5 constituted a failure on the part of the Member 
State properly to implement the Unfair Contract Terms Directive. The Court rejected the contention of 
The Netherlands that existing Dutch consumer protection law could be interpreted in a manner 
compatible with the requirements of the Directive, holding that such reliance on 'indirect effect' did 
not constitute implementation sufficient to fulfil the requirements of legal certainty in the case of a 
directive specifically intended to confer new Community law rights on individuals. 

91 See, eg, Case C- 137/08 VB Pénzügyi Lízing Zrt v Ferenc Schneider, 9 November, [2010] ECR I -nyr 
(Grand Chamber). 

92 See Case C- 473/00 Cofidis SA v Jean -Louis Fredout [2002] ECR I- 10875. 
93 C- 243/08 Pannon GSM Zrt v Erzsebet Sustikne Gyorfi [2009] ECR I -4711. 
94 See C- 312/93 Peterbroeck v Belgian State [1995] ECR I -4599 at 4623, on the general duty of 

national courts to raise relevant points of EU law on their motion in cases before them. Cf, however, 
Joined Cases C- 430/93 & C431/93 Van Schijndel v Physiotherapists Pension Fund Trust [1995] ECR I -4705 
at para 22 and Joined Cases C- 222/05 to C- 225/05 van der Weerd [2007] ECR I -4233 at para 36. 

95 For an example of an acceptance in UK courts of the duty to raise points of EU law ex proprio 
motu, see Nguyen v Searchnet Associates Ltd [1999] 3 CMLR 413 per Sheriff Principal Nicholson at 424, 
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Implementation in the UK of the Unfair Contract Terms Directive 

10.46 Implementation of the Directive in the Member States was required by 31 

December 1994. Under the terms of the Directive, the new EU regime for 

consumer protection applied to consumer contracts concluded on or after 1 

January 1995. The UK Regulations which implemented the Directive, the Unfair 
Terms in Consumer Contracts Regulations 1994,96 provided by contrast that the 

Regulations would come into force only on 1 July 1995. For the first six months of 

1995, then, the UK was in clear breach of its obligations under EU law. In failing 

to implement the Unfair Contract Directive by the due time, the UK denied 
individuals contracting with the private sector (as opposed to those contracting 
with the public or indeed recently privatised sector -for example the utilities97) 

the protection of rights granted them under EU law. The proper remedy of any 

individual disadvantaged by any such failure is an action for Francovich damages 
against the State, for, as the Court of Justice stated in Dillenkofer y Germany: 

[Flailure to take any measure to transpose a directive in order to achieve the result it 
prescribes in the period laid down for that purpose constitutes per se a serious breach of 

EU law and consequently gives rise to a right of reparation for individuals suffering 
injury if the result prescribed by the directive entails the grant to individuals of rights 
whose content is identifiable and a causal link exists between the breach of the State's 

obligation and the loss and damage suffered.98 

10.47 The 1994 Regulations in general terms simply copied out the terms of the English 
translation of the 1993 Directive in a way which sought to avoid the divergences 
of interpretation over the years which had been seen, for example, in the 

implementation of the Acquired Rights Directive by the Transfer of Undertakings 
legislation.99 No attempt was made to tie in or otherwise relate the new provi- 
sions to the existing national law. This implementation of the Directive by way of 

regulations made under the European Communities Act 1972 rather than by 

amendment of the Unfair Contract Terms Act 1977 has been much criticised, since 

it unnecessarily complicated the law in this area by providing for two quite 

para 25: '[S]heriffs and practitioners must try to be aware of any possible European dimension, 
particularly when one or more of the parties is a national of, or resident in, another Member State of 

the Community; and it may be that in such cases, even if Community law is not referred to by the 

parties, sheriffs should in future ask parties or their representatives whether or not there is any 

relevant part of Community law to which attention should be given. ... In my view the effect of 

Community law is that it is not just for a judge to take note of it, if necessary ex proprio motu: it is also 

for parties to an action to bring it to judicial notice where relevant, and in the circumstances of the 

present case, that means the defenders just as much as the pursuer.' 
96 SI 1994/3159. 
97 In Foster v British Gas [1991] 2 AC 306, pre -privatisation nationalised utilities were held to be 

emanations of the State for the purposes of EU law. In Griffin and others v South -West Water Services Ltd 

[1995] IRLR 15 (Ch D), post -privatisation water companies were held to fall within the definition too. 

And in National Union of Teachers and Others v Governing Body of St Mary's Church of England (Aided) 

Junior School [1997] ICR 265, the concept of 'emanation of the State' was held to cover the governing 
body of a voluntary aided school. 

98 Case C- 178/94 Dillenkofer v Germany [1996] ECR I -4845, [1996] All ER (EC) 917 (ECJ) at para 29. 

99 See T Kaye, 'Implementing an EC Directive on Unfair Terms' [1995] 3 Web Journal of Current 
Legal Issues available at http: / /webjcli .nd.ac.uk /artides3 /kaye3.html. 
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separate regimes regarding the treatment of unfair terms in contracts.100 Despite 
its title, the UK Unfair Contract Terms Act 1977 was not a code dealing with 
general terms of contracts which might be described as unfair in the context of the 
whole contract. Instead, the 1977 Act, in a manner which differed as between 
Scotland and England, dealt only with clauses seeking to limit or to exclude 
liability. The Regulations introduced extensive and far -reaching changes in this 
area, yet the principal Act remained unamended. 

The 1994 Regulations were replaced with effect from 1 October 1999 by the Unfair 10.48 
Terms in Consumer Contracts Regulations 1999.101 Arty contractual terms which, 
in the whole circumstances, offend against principles of good faith and cause a 
significant imbalance to the detriment of the consumer in his contractual rights 
and obligations, will not bind the consumer under national law. This includes 
insurance contracts, the terms of which were somewhat anomalously excluded 
from the, albeit limited, protection of the 1977 Act. Insurance contracts are now 
treated in the same way as any other contracts concluded with consumers. 
Insurance contract law in the United Kingdom must be understood and 'applied 
from the point of view of consumers on European lines.'02 

There have been relatively few court decisions in the UK between private 10.49 
contracting parties concerning the proper interpretation of the national provisions 
implementing the Unfair Contract Terms Directive.103 It has been suggested that 
the Regulations have, nevertheless, had a substantial impact, albeit outwith the 
court system, in the work of the Office of Fair Trading negotiating with service 
providers changes to standard terms which it considers unfair.104 In Director 
General for Fair Trading y First National Bank,105 however, the House of Lords 
overturned a decision of the Court of Appeal granting an injunction to the 
Director General of Fair Trading, who was seeking to prohibit the First National 
Bank from relying upon a standard term of its loan contracts which allowed it to 
continue to claim interest at the contractual rate on a loan even after judgment 
had been obtained against a defaulting borrower, on the grounds that such a term 
was unfair and therefore unenforceable for the purposes of the 1994 Regulations. 
Their Lordships held that the problems of apparent unfairness experienced by 

00 See B St J Collins, 'Unfair Terms in Consumer Contracts Regulations' [1995] 3 Web Journal of 
Current Legal Issues available at http:// webjcli. ncl .ac.uk /articles3 /collins3.html. 

101 Sí1999/2083. 
102 See, eg, Cuthbertson v Friends Provident, 2006 SLT 567 (OH), concerning the application of the test 

of the 'reasonable insured' rather than of 'the prudent insurer' in determining the extent of the duty of 
disclosure in concluding life and health insurance contracts. 

103 See, eg, UK Housing Alliance (North West) Ltd v Francis [2010] EWCA 117, holding that a 
provision in a sale and leaseback contract entitling the landlord buyer to retain 30% of the purchase 
price if it terminated the tenancy pursuant to any right to do so under the tenancy agreement, was not 
an unfair term under reg 5 of the Unfair Terms in Consumer Contracts Regulations 1999; and R (on the 
application. of Khatun) v Newham LBC [2005] QB 37 (EWCA), holding that a local authority's policy of 
requiring homeless persons to accept or decline accommodation offered under the Housing Act 1996 
s 193(2) without being able to view it was not unlawful under and in terms of the Unfair Terms in 
Consumer Contracts Regulations 1999 and the Unfair Contract Terms Directive 93/ 13 /EEC. 

104 See, eg, Office of Fair Trading v Foxtons Ltd [2009] EWHC 1681 (Ch) (10 July 2009); [2010] 1 WLR 
663 (EWCA) (2 April 2009) re commission arrangements between letting agents and consumer 
landlords. 

105 Director General for Fair Trading v First National Bank [2002] 2 AC 481 (HL). 
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consumers arose not from the terms of the loan agreements, but rather from the 
manner in which court orders were pronounced in England and Wales where, in 
contrast to the position in Scotland,106 continuing interest at the contractual date 
was not specifically awarded by the courts in pronouncing decree. And in Office of 

Fair Trading y Abbey National Plc,107 the UK Supreme Court held that Office of Fair 
Trading was not entitled to assess the fairness of certain bank charges under the 
Unfair Terms in Consumer Contracts Regulations 1999, since the relevant charges 
were held to be part of the 'core bargain' between bank and customer, and part of 

the price or remuneration paid by the customer as against the bank services 
supplied in exchange. While correct construction of art 4(2) was a question of EU 

law the application of the article, properly construed, to the facts was a question 
for national law. Accordingly, the UK Supreme Court held that bank charges were 
simply not susceptible to the fairness provisions of the Regulations or of the 

Unfair Contract Terms Directive. 

The Unfair Commercial Practices Directive 

10.50 The Unfair Commercial Practices Directive 2005/29/EC108 seeks to outlaw, in the 

context of business -to- consumer relations (Article 3(1)), commercial practices 
which are 'unfair' in the sense of being both 'contrary to the requirements of 

professional diligence' and, in relation to a particular product, likely 'materially 
[to] distort' the 'economic behaviour' of the 'average consumer' reached or 

targeted by the practice (Article 5(2)).109 Where an identifiable group of consum- 
ers has been specifically targeted by a particular commercial practice (or 

where -by reason of their particular vulnerability due to mental or physical 
infirmity, age or credulity -it is foreseeable that the economic behaviour of only 
an identifiable group is likely to be distorted by the commercial practice) then 
regard has to be had to the average member of such a group of consumers, albeit 
that this will not outlaw exaggeration or the making of statements in advertising 
which were never meant to be taken literally (Article 5(3)). 

10.51 The Unfair Commercial Practices Directive is particularly aimed at commercial 
practices which are aggressive (in the sense of involving harassment, coercion, 
physical force or undue influence) (Articles 8 -9) or which materially mislead 
(whether by express statement, by implication or by omission) (Articles 6- 7).110 

1 °6 See Bank of Scotland v Davis, 1982 SLT 20 (OH), in which the pursuer was represented by the 

now Lord Rodger of Earlsferry while the defender was unrepresented. 
107 Office of Fair Trading v Abbey National Plc [2010] AC 696 (UKSC). 
1°e [2005] OJ L149/22. 
1 °9 In Case C- 540/08 Mediaprint Zeitungs- and Zeitschrifenverlag GmbH & Co KG v 'Osterreich'- 

Zeitungsverlag GmbH, 9 November, [2010] ECR I -nyr, the Grand Chamber held that possibility of 

participating in a prize competition, linked to the purchase of a newspaper, does not constitute an 

unfair commercial practice within the meaning of Art 5(2) of the Unfair Commercial Practices 
Directive simply on the ground that, for at least some of the consumers concerned, that possibility of 

participating in a competition represents the factor which determines them to buy that newspaper. 
110 In Joined Cases C- 261/07 & C- 299/07 VTB -VAB NV v Total Belgium NV [2009] ECR I -2949, the 

Court of Justice held that the an outright national ban on all combined selling offers (such as, for 

example, 'buy one get one free') was contrary to the provisions of the Directive. See similarly Case 

1 

r 

a 
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The Directive allows Member States to impose more stringent requirements in 
relation to financial services (as defined in Directive 2002/65/EC)111 and in 
relation to immoveable property (Article 3(9)). Otherwise Member States may not 
adopt stricter rules than those provided for in the Unfair Commercial Practices 
Directive, even in order to achieve a higher level of consumer protection.112 

Article 11 of the Unfair Commercial Practices Directive obliges Member States to 10.52 
implement proper enforcement measures to allow persons and organisations with 
a legitimate interest across the EU- including competitors- access to accelerated 
procedures for legal action or the initiation of administrative action against a 
trader to order the cessation (or prohibit the commencement) of such unfair 
commercial practices, without need for proof of actual loss or damage on the part 
of the complainer, or of intention or negligence on the part of the trader 
employing the commercial practice complained of. In any such action the trader 
maybe required to furnish sufficient and appropriate proof of the accuracy of any 
factual claims made, failing which such claims may be determined by the relevant 
authority to have been made falsely and to be inaccurate. 

Lastly, Annex I to the Unfair Commercial Practices Directive establishes an 10.53 
exhaustive list of 31 commercial practices which, in accordance with Article 5(5), 
are to be regarded as unfair 'in all circumstances' and consequently, as stated in 
Recital 13, may be deemed to be unfair without a case -by -case assessment against 
the provisions of Articles 5 to 9 of the Directive.113 

Implementation of the Unfair Commercial Practices Directive in the UK 

The Unfair Commercial Practices Directive had to be implemented in the Member 10.54 
States by 12 June 2007 (Article 19). Article 3(5) allowed Member States to continue 
to apply until June 2013 national consumer protection provisions which were 
more stringent or prescriptive than required by the Directive and which had been 
made by the Member States in implementation of other EU harmonisation 
directives. This period of grace might, subject to Commission review, be extended 
for a limited period thereafter (Article 18). 

C- 522/08 Telekomunikacja Polska SA w Warszawie y Prezes Urzçdu Komunikacji Elektronicznej, U March, 
[2010] ECR I -nyr in relation to a practice making the conclusion of a contract for the provision of 
broadband internet access services contingent on the conclusion of a contract with the same company 
for telephone services. 

in [2002] OJ L271/16. 
in See Case C- 304/08 Plus Warenhandelsgesellschaft, 14 January, [2010] ECR I -nyr at para 41, where 

the Court held that making the participation of consumers in a prize competition or lottery 
conditional on the purchase of goods or the use of services is not an unfair commercial practice for the 
Purposes of the Directive, and that a general prohibition on such conditional competitions or lotteries 
by a Member State was prohibited by the terms, intent and purposes of the Directive, notably Art 4. 

13 See Case C- 540/08 Mediaprint v ' Österreich'- Zeitungsverlag GmbH, above n 104, at para 31. 
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10.55 The Directive was implemented in the UK by the Consumer Protection from 

Unfair Trading Regulations 2008114 which have, at the time of writing, not yet 

figured prominently in decided court cases in the UK.115 

THE CONSUMER AS PASSENGER: COMMERCIAL TRANSPORT SERVICES IN 
THE EU 

Treaty Provisions 

10.56 Article 58(1) TFEU states that '[f]reedom to provide services in the field of 

transport shall be governed by the provisions of the Title relating to transport.' 
The Treaty provisions specifically relating to transport are to be found in Articles 

90 to 100 l'FEU inclusive. Article 91 TFEU gives power to the EU institutions to 

lay down common rules on, among other matters, international transport to, from 

or passing across the territory of one or more Member States, and to adopt 
'measures to improve transport safety; and any other appropriate provisions'. 
Article 100(1) TFEU specifies that the provisions of the Treaty Title on transport 
'shall apply to transport by rail, road and inland waterway', while Article 100(2) 

TFEU allows the EU legislator also to 'lay down appropriate provisions for sea 

and air transport'. 

10.57 Article 4(2)(g) TFEU specifies that the EU institutions and the Member States 

have shared competence in the field of transport. However, in European Commis- 

sion o Council of the European Communities,"6 the Commission challenged the 

competence of the Council of Ministers to conclude and vary with non -Member 
States an international agreement under the auspices of the United Nations 
Economic Commission for Europe on European Road Transport (ERTA). The 

Commission's application was rejected on the facts, but in the course of reaching 

its decision the Court of Justice stated that 

each time the Community, with a view to implementing a common policy envisaged by 

the Treaty, adopts provisions laying down common rules, whatever form these may 

take, the Member States no longer have the rights, acting individually or even collec- 

tively, to undertake obligations with third countries which affect those rules.... 

114 SI 2008/1277. 
115 See, eg, McGuffick y Royal Bank of Scotland Plc [2010] European Commercial Cases 11 Business Law 

Reports (EWHC (Comm)) (6 October 2009), where the commercial court rejected a claim that a bank 

advising a customer of its intention to give information about the customer's outstanding indebted- 
ness to credit reference agencies did not constitute "enforcement action" in relation to the debt and so 

was not an 'unfair commercial practice' for the purposes of the 2008 Regulations. See also Tiscali UK 

Ltd y British Telecommunications plc [2008] EWHC 3129 (16 December 2008) where the court accepted 

that a breach of the 2008 Regulations could be established -even in the absence of dishonesty as it was 

traditionally understood- simply by way of inference of possible consumer behaviour in reaction to 

the terms of a letter which BT had written to Tiscali's customers, which Tiscali claimed contained false 

information to the effect that Tiscali's broadband service was about to be put in jeopardy by the 

prospect of a takeover. 
11 

6 Case C -22/70 European Commission y Council of the European Communities [1971] ECR 263. 
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... to the extent to which Community rules are promulgated for the attainment of the 
objectives of the Treaty, the Member States cannot, outside the framework of the 
Community institutions, assume obligations which might affect those rules or alter their 
scope.117 

From this judgment it is clear that entry into the EU legal order has involved an 10.58 
active transfer of certain of the external powers of Member States to the central 
EU institutions. The question arises as to whether or not entry into the EU legal 
order also involves a limitation of the Member States' ability to legislate in the 
purely domestic sphere. In Donckerwolke y Procureur de la République,118 the Court 
of Justice held that where, the EU has enacted measures to implement the policy 
objectives stated in the Treaties (in that case the Common Commercial Policy), the 
Member States no longer have the competence, as a matter of EU law, to enact 
legislation on the same matter. The Court stated that 

limitations may only be placed on the free movement within the Community of goods 
enjoying the right to free circulation by virtue of measures of commercial policy adopted 
by the importing State in accordance with the Treaty. As full responsibility in the matter 
of commercial policy was transferred to the Community by means of Article 113(1) [of 
the EC Treaty, now Article 206 TFEU] measures of commercial policy of a national 
character are only permissible ... by virtue of a special authorisation by the Community. 

The Court of Justice thereby affirmed the priority, within the EU legal order, of 10.59 
EU provisions over national laws. National legislation is lawful under EU law 
only in the interstices of EU provisions. The corollary of this position is that as EU 
competences are exercised, the competences of the Member States to enact their 
own independent legislation are correspondingly diminished. And where the EU 
has produced EU -wide legislation which forms a 'complete system' of regulation, 
the Court of Justice has held that the Member States 'no longer have competence 
in that field unless [EU] law expressly provides otherwise'.119 

EU Secondary Legislation on Transport and Passengers' Rights 

In the case of transport there is not yet a complete system of EU regulation120 but 10.60 
rather a series of discrete regulatory and technical measures, concerned with 
various aspects of the movement of freight and of passenger transport.121 More 
recently, the EU has intervened in the interface between the transport sector and 
consumer protection law by making directly applicable EU regulations which 
have sought to improve the rights of private passengers as consumers of 
commercial transport services. 

117 Ibid at 266 -67. 
119 Case 41/76 Donckerwolke y Procureur de la République [1976] ECR 1921 at paras 31 -32. 
19 In Case 16/83 Karl Prantl [1984] ECR 1299. 
120 See Case 13/83 European Parliament y Council [1985] ECR 1513, in which the Council was found 

by the Court of Justice to be in breach of its Treaty obligations in failing to make provision in respect of 
an EU transport policy. See also Case 17/90 Pinaud Weiger Spedition y Bundesanstalt für den Guterfern- 
Verkehr [1991] ECR I -5253. 

121 
See, eg, Regulation (EC) No 1370/2007 [2007] OJ L315/1 on public passenger transport services 

by rail and by road and repealing Council Regulations (EEC) Nos 1191/69 and 1107/70. 



400 EU Consumer Protection Law 

Air transport and passenger rights 

10.61 Regulation (EC) 261/2004122 was made by the EU legislature under the Treaty's 
transport provision, now Article 100 TFEU.123 This Regulation covers the question 
of compensation for: 

a) passengers in respect of flight cancellations; and 
b) those delayed for more than three hours in arriving at their destination.124 

10.62 Claims by the airlines of 'technical problems' with their aircraft have been held by 

the Court of Justice not to be sufficient to avoid liability for such compensation.125 
The right to compensation under the EU Regulation also applies to the practice of 

'bumping' of over - booked reservations on scheduled flights, so long as they are 

departing from, rather than returning to, a Member State.126 And in the case of a 

flight from one Member State to another Member State, an air passenger seeking 
compensation on the basis of the EU Regulation can choose to bring the claim 

either in the Member State from which the aircraft departed, or the Member State 

in which it arrived.127 

10.63 Regulation (EC) 2027/97125 was adopted to regulate the liability of air carriers for 

damage suffered as a result of the death, wounding or other bodily injury of 

passengers (but not material damage to their baggage and cargo) in the event of 

accidents. It substantially modified the limits on passengers' rights to compensa- 
tion imposed under the 1929 Warsaw Convention.129 (The provisions of the 

Warsaw Convention continued to apply in relation to claims for material damage 
to property in the context of air travel within the EU130. The 1929 Warsaw 
Convention was subsequently succeeded by the 1999 Montreal Convention131 
(and the Regulation 2027/97 was amended by Regulation (EC) 889/2002132) so as 

to make provision for, among other matters, compensation rights in respect of 

damage resulting from loss of baggage.133 

122 Regulation (EC) 261/2004 [2004] OJ L46/1 establishing common rules on compensation and 

assistance to passengers in the event of denied boarding and of cancellation or long delay of flights, 

and repealing Regulation (EEC) No 295/91 [1991] OJ 136/5. 
123 See Case C- 344/04 R (International Air Transport Association) y Department for Transport [2006] 

ECR I -403 for an unsuccessful attempt to challenge the validity of this Regulation. 
124 See Joined Cases C- 402/07 & C- 432/07 Sturgeon y Condor Flugdienst GmbH [2009] ECR I- 10923. 
125 Case C- 549/07 Wallentin -Hermann v Alitalia [2008] ECR I- 11061. 
126 Case C- 173/07 Emirates Airlines v Schenkel [2008] ECR I -5237. 
127 Case C- 204/08 Rehder [2009] ECR I -6073. 
128 Council Regulation (EC) 2027/97 on air carrier liability in the event of accidents [1997] OJ 

L285/1. 
128 The EU was not a party to the Convention for the Unification of Certain Rules Relating to 

International Carriage by Air, signed at Warsaw on 12 October 1929, as amended by the four 

additional protocols signed at Montreal on 25 September 1975 ('the Warsaw Convention'). 
138 See Case C- 301/08 Bogiatzi or Ventouras y Deutscher Luftpool [2009] ECR I- 10185. 
131 The Convention for the Unification of Certain Rules for International Carriage by Air (Con- 

cluded in Montreal on 28 May 1999) was signed by the European Community on 9 December 1999 

and approved on its behalf by Council Decision 2001/539/EC of 5 April 2001 [2001] OJ L194/39. 
132 Regulation (EC) No 889/2002 [2002] OJ L140/2. 
133 Case C -63/09 Walz y Clickair SA, 6 May, [2010] ECR I -nyr, holding that the limitation of air 

carrier's liability for the damage resulting, inter alia, from the loss of baggage, must be interpreted as 

including both material and non -material damage. 
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Railways 

Regulation (EC) No 1371 /2007134 sets out the EU law rights and obligations of rail 10.64 
passengers both in the purely domestic context of rail journeys wholly within one 
Member State and in the context of cross- border journeys. It highlights the 
passengers' rights to information both before and during train journeys, and 
emphasises the need for rail operators to make suitable adjustments to allow their 
services to be accessed properly by persons with disabilities. The Regulation 
obliges railway undertakings to be insured, or to make equivalent arrangements 
for their liability to rail - passengers in the event of accident. It strengthens 
passengers' rights to compensation and assistance in the event of delay, missed 
connection or cancellation of a rail service. It even gives a right in Article 5 to 
bring bicycles on board a train, 'if they are easy to handle, if this does not 
adversely affect the specific rail service, and if the rolling -stock so permits'. 
Article 6 excludes the possibility of a rail operator derogating from the obligations 
imposed under the Regulation by notice or ticketing conditions, while allowing 
rail operators to provide for conditions more favourable than those laid down as 
minimum requirements in the Railways Regulation. Article 16 provides that 
where it is reasonably to be expected that the delay in the arrival at the final 
destination under the transport contract will be more than 60 minutes, the 
passenger shall immediately have the choice between either reimbursement of 
the full cost of the ticket, or continuation or re- routing, under comparable 
transport conditions, to the final destination at the earliest opportunity. In 
addition, Article 17 provides that a passenger may request compensation for 
delays from the railway undertaking if he is facing a delay between the places of 
departure and destination stated on the ticket for which the price of the ticket has 
not been reimbursed. The minimum compensation for delays shall be as follows: 

a) 25 per cent of the ticket price for a delay of 60 to 119 minutes; 
b) 50 per cent of the ticket price for a delay of 120 minutes or more. 

Further, passengers who hold a travel pass or season ticket and who encounter 
recurrent delays or cancellations during its period of validity may request 
adequate compensation in accordance with the railway undertaking's compensa- 
tion arrangements. These compensation rights are stated as being without preju- 
dice to and not in exchange for the right to be transported to the destination for 
which a ticket was bought. 

Water transport 

Regulation (EU) No 1177/2010,135 concerning the rights of passengers when 10.65 
travelling by sea and inland waterway, provides for minimum requirements for 
the protection of passengers using water transport both within and from the 
territory of the EU. Passengers with disabilities are entitled to specific protection 

134 [2007] OJ L315/14. 
135 

[2010] OJ L334/1. 
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and assistance, in principle free of charge, to enable them to access and use these 

services, and cannot be refused transport, except for specific reasons which are 

justified on the grounds of safety and established by the competent authorities. 
The Regulation also seeks to reduce the stress and inconvenience experienced by 

passengers due to the cancellation or long delay of their journey, by giving them a 

enhanced right to claim alternative accommodation, or to cancel their journey, or 

obtain reimbursement of ticket costs and /or re- routing under satisfactory condi- 

tions. Carriers are also obliged to provide for the payment of compensation to 

passengers in the event of the cancellation or delay of a passenger service, based 
on a percentage of the ticket price, except when the carriers can establish that the 

cancellation or delay occurred due to weather conditions endangering the safe 

operation of the ship or to extraordinary circumstances which could not have 

been avoided even if all reasonable measures had been taken. 

10.66 The rights afforded under this Regulation are in addition and without prejudice 
to the rights which already exist under Council Directive 90/314/EEC136 on 

package travel, package holidays and package tours, albeit that the Regulation 
cannot be prayed in aid except where a package tour is cancelled because of the 

cancellation of the ferry service or the cruise. 

JURISDICTION IN CONSUMER CONTRACTS 

10.67 It should be noted that by virtue of Articles 13 to 15 (Section 4) of the EU 'Brussels 
I' Regulation 41/2001 on Jurisdiction in Civil and Commercial Matters137 

(enshrining the 1968 Brussels Convention), in proceedings concerning a contract 
for a loan or credit, or for the sale or supply of goods or services (other than 

transport), concluded by a person for a purpose which can be regarded as outside 
his trade or profession ('the consumer'), jurisdiction may be claimed on the basis 

of the domicile of the consumer, provided that the defendant is either domiciled 
in another Contracting State of the Brussels Convention, or has a branch, agency 

or other establishment within the territory and the dispute in question arises out 

of its operations.138 These special jurisdictional rights of an individual consumer 
are not assignable to any third party, particularly not to a commercial concern?" 

10.68 The substantive and jurisdictional EU law provisions all have to be interpreted in 

a way which ensures the protection of individual consumers directly. They do not 

apply as regards relationships among traders or persons in business,14° or to 

contracts which a person has concluded with a view to pursuing a trade or 

136 [1990] OJ L158/59. 
137 [2001] OJ L12 /1. 
138' Case C- 318/93 Brenner v Dean Witter Reynolds [1994] ECR I -4275. 
139 Case C -89/91 Shearson Lehmann Hutton y TVB Treuhandgesellschaft für vermogensverwaltung and 

Beteiligungen GmbH [1993] ECR I -139, where the Court of Justice held that a legal person that acts as 

assignee of the rights of a private final consumer, without itself being party to a contract between a 

professional and a private individual, cannot be regarded as a consumer within the meaning of the 

Brussels Convention and therefore cannot invoke Arts 13 to 15 of that Convention. 
140 Case C- 361/89 France y Di Pinto [1991] ECR I -1189. 
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profession in the future,141 or indeed to actions brought by consumer organisa- 
tions with a view to protecting consumers in genera1.142 In particular, the Court of 
Justice has held that while the provisions of the Directive on Contracts Concluded 
away from Business Premises could, in principle, apply to a contract of guarantee 
entered into by a natural person, it did not apply to a situation where the debt 
guaranteed had been entered into by, a person acting within the course of his 
trade or profession.143 

In Oceano Grupo Editorial SA,144 the CJEU held that a national court could, of its 10.69 
own motion, examine the term of a consumer contract granting it exclusive 
jurisdiction; and in so far as it considered the contract to be unfair to the 
consumer contrary to the requirements of the Unfair Contract Terms Directive 
93/13/EEC, it would then be required to decline jurisdiction in so far as granted 
under the contract. 

141 Case C- 269/95 Benincasa y Detalkit Sr/ [1997] ECR I -3767. 
i42 Case C- 167/00 Verein für Konsumenteninformation v Karl Heinz Henkel [2002] ECR I -8111 at para 

33. 

143 Case C -45/96 Bayerische Hypoytheken -und Wechselbank AG y Dietzinger [1998] ECR I -1199. 
144 Joined Cases C- 240/98 to 244/98 Oceano Grupo Editorial SA [2000] ECR I -4941. 
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EU Criminal Law 

INTRODUCTION 

11.01 The expansion of the competences of the EU into the area of criminal law and 

procedure is a relatively recent development in the history of European integra- 
tion. Indeed, as originally drafted, Articles 135 EC and 280 EC expressly reserved 
to the Member States the application of national criminal law and the administra- 
tion of justice (albeit in the specific contexts of customs cooperation and the 

protection of the EU's financial interests). 

11.02 The Court of Justice has, however, long held that it was competent as matter of 

EU law for financial penalties to be imposed or fines levied by or on behalf of the 

EU institutions in respect of private parties' culpable or fraudulent breaches of 

certain aspects of EU law, notably that involving the obtaining of financial aid or 

subsidies from the EU under the Common Agricultural Policy.' Where EU law 

required Member States to impose penalties in respect of breaches of EU law 

within their territory, the standard phraseology used by the Court of Justice (and 

often repeated in the terms of EU secondary legislation) has been that any such 

sanctions or penalties had to be 'effective, proportionate and dissuasive'? Thus in 

its 1989 judgment in Commission y Greece: re Greek maize, the Court of Justice 

observed: 

23. [W]here Community legislation does not specifically provide any penalty for an 

infringement or refers for that purpose to national laws, regulations and adminis- 

trative provisions, Article 5 of the Treaty [now Article 4(3) TEU] requires the 

' See, eg, Case C- 240/90 Germany y Commission [1992] ECR I -5383 at paras 11 -13: '[T]he 

Community' s power to impose penalties necessary for the effective application of the rules in the 

sphere of the common agricultural policy has repeatedly been recognised by the Court. That power is 

based on Article 40(3) and Article 43(2) of the Treaty. ... The case -law shows that those penalties may 

take various forms. Thus, for example, the Court has recognised the lawfulness of measures requiring 
a trader to refund with interest a benefit unduly received (see the judgment in Case 288/85 

Hauptzollamt Hamburg -Jonas y Piange Kraftfutterwerke [1987] ECR 611) or the loss of the security 

equivalent to that benefit (see in particular the judgment in Case C- 199/90 Italtrade v AIMA [1990] 

ECR I- 5545). In the same way it considered that forfeiture of a security constituted a penalty in 

accordance with Community law in cases where the security served only to guarantee the obligation 
to export, undertaken by those concerned, and they had not received any pecuniary benefit from the 

Community (see the judgments in Case 11/70 Internationale Handelsgesellschaft v Einfuhr -und Vorrats- 

telle fuer Getreide and Futtermittel [1970] ECR 1125 and Case 137/85 Maizena v BALM [1987] ECR 4587). 

... That power to impose penalties implies that in the field of the common agricultural policy the 

Community has power to provide for penalties to be imposed by the national authorities on traders 

guilty of fraud.' 
2 See, eg, Case C -36/94 Siesse y Director da Alfândega de Alcântara [1995] ECR I -3573 at pa 20; and 

Case C- 213/99 Andrade [2000] ECR I -11083 at para 19. 
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Member States to take all measures necessary to guarantee the application and 
effectiveness of Community law. 

24. For that purpose, whilst the choice of penalties remains within their discretion, they 
must ensure in particular that infringements of Community law are penalized 
under conditions, both procedural and substantive, which are analogous to those 
applicable to infringements of national law of a similar nature and importance and 
which, in any event, make the penalty effective, proportionate and dissuasive. 

25. Moreover, the national authorities must proceed, with respect to infringements of 
Community law, with the same diligence as that which they bring to bear in 
implementing,corresponding national laws .3 

Following the Maastricht Treaty amendments, the 'Third Pillar' provisions of the 11.03 
then TEU allowed for the possibility of some inter -governmental cooperative 
action (outside the framework of what was then EC law and hence without the 
usual participation of the Commission in proposing and the European Parliament 
in amending draft legislation) between the Member States in the areas of police 
and criminal justice and home affairs (JHA). Certain purely cooperative and non 
legally- binding (at least as a matter of EC law) joint action programmes were 
adopted between the Member States under this framework for the purpose of 
better combating crime with particular cross - border implications. These included: 
Council Joint Action 98/699/JHA on money laundering, and the identification, 
tracing, freezing, seizing and confiscation of the instrumentalities and the pro- 
ceeds from crime4; Council Joint Action 98/733/JHA on making it a criminal 
offence to participate in a criminal organisation in the Member States of the 
European Unions; Council Joint Action 96 /700 /JHA establishing an incentive and 
exchange programme for persons responsible for combating trade in human 
beings and sexual exploitation of children; Council Joint Action 96/748/JHA 
extending the mandate given to the Europol Drugs Unit'; Council Joint Action 
98/428/ on the creation of a European Judicial Network8; Council Joint Action 
96/277/JHA concerning a framework for the exchange of liaison magistrates to 
improve judicial cooperation between the Member States of the European Union9; 
Council Joint Action 98/427/JHA on good practice in mutual legal assistance in 
criminal matters10; and the Convention on Mutual Assistance in Criminal Matters 
between the Member States of the European Union?' 
Even where instruments which were formally aimed at the harmonisation of 11.04 
Member States' laws were adopted under the Third Pillar, however, the Commis- 
sion had no powers to pursue infringement proceedings against the relevant 
Member States in respect of their (im)proper implementation of such Third Pillar 

3 Case 68/88 Commission y Greece: re Greek maize [1989] ECR I-2965. 
[1998] Of L333/1. 

5 [1998] Of L351/1. 
6 [1996] Of L322/7. 
' [1996] Of L342/4. 
s 

[1998] Of L191/4. 
9 [1996] Of L105/1. 

10 [1998] Of L191/1. 
11 [2000] Of C197/3. 
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measures (which were designated as 'Framework Decisions' to differentiate them 
from Directives). The Grand Chamber of the Court of Justice held that provisions 
adopted by a Member State in order to implement a measure under the Third 

Pillar EU Treaty, such as a Framework Decision, might nonetheless be subject to 

review of their legality in the light of the requirements of the EC Treaty, at least in 

Article 234 EC (now Article 267 1'FEU) references from the Member States' 
courts.12 

11.05 But precisely how the various measures adopted under these Third Pillar provi- 

sions of the TEU fitted into EU law more generally became the subject of some 

inter -institutional dispute within the Union, requiring, ultimately, decisions from 

the Court of Justice. Thus, in Commission and Council: re the Framework Decision 

2003/80,13 the Court of Justice held that an EU measure adopted under the Third 

Pillar which sought to increase environmental protection by requiring the crimi- 

nalisation of certain environmental offences by Member States, should instead 
properly have been adopted under the environmental protection provisions of the 

EC Treaty. Although as a general rule neither criminal law nor the rules of 

criminal procedure in the Member States fell within the EU's competence under 
the EC Treaty as it was then drafted,14 the CJEU held that implicit within that 

Treaty was a power to require the harmonisation of Member States' criminal laws 

where this could be said to be an 'essential measure' to ensure the full effective- 
ness of substantive requirements of EU law i5 While criminal law did not, then, 

constitute an independent EU policy area under the EC Treaty, the EU legislator 
had an ancillary criminal -law competence. In a subsequent case the CJEU of 

Justice held that specific determination of the type and level of the criminal 
penalties to be applied did not fall within the EU legislator's sphere of compe- 
tence under the then provisions of the EC Treaty.16 

11.06 But this limited ancillary competence afforded under the EC Treaty in criminal 
matters came to be regarded as insufficient and unsatisfactory in the face of a 

perceived rise in cross- border crime within the EU- whether people trafficking, 
or drug smuggling or international terrorist conspiracies. Thus the Presidency 
Conclusions of the 1999 Tampere European Council included the following 
statement: 

People have the right to expect the Union to address the threat to their freedom and 

legal rights posed by serious crime. To counter these threats a common effort is needed 

to prevent and fight crime and criminal organisations throughout the Union. The joint 

12 See Case C- 123/08 Wolzenburg [2009] ECR I -9621, para 45: 'The Member States cannot, in the 

context of the implementation of a framework decision, infringe Community law, in particular the 

provisions of the EC Treaty relating to the freedom accorded to every citizen of the Union to move and 

reside freely within the territory of the. Member States.' 
13 Case C- 176/03 Commission and Council: re Framework Decision 2003/80 on environmental protection 

by criminal law [2005] ECR I -2879. 
14 See, to that effect, Case 203/80 Casati [1981] ECR 2595, para 27; and Case C- 226/97 Lemmens 

[1998] ECR I -3711, para 19. 
is See Case C- 176/03 Commission and Council: re Framework Decision 2003/80, above n 13, at paras 

47-48. 
16 Case C- 440/05 Commission v Council: re framework decision 2005/667 concerning ship- source 

pollution criminalisation [2007] ECR I -9097 at para 70. 
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mobilisation of police and judicial resources is needed to guarantee that there is no 
hiding place for criminals or the proceeds of crime within the Union.17 

From this apparent acceptance of there being a need to 'Europeanise' certain 11.07 
substantive aspects of criminal law, the discussions began to develop their own 
momentum. For example, if there is cross - border crime, this may give rise to a 
perceived need for transnational criminal proceedings, which then requires the 
development of harmonised procedures in criminal trials to ensure a level of 
fairness in trial which all Member States, with their originally quite different legal 
traditions, can find acceptable. The development of such common criminal law 
and procedural standards clearly then requires further EU involvement, since the 
complexities involved in the marrying together of differing traditions is not a 
matter which can be left to the hazards and happenstance of Member State 
cooperation. And once EU standards for criminal trials involving cross - border 
elements are established, one can foresee a process of spill-over of these proce- 
dures and standards into areas of purely national criminal law, including criminal 
penalties and the obtaining of evidence and the securing of its admissibility in 
criminal proceedings.18 Against the background of such discussion, the issue of 
delimiting the EU's independent competence in the area of criminal law was 
therefore something which it was decided to address within the terms of the 
Lisbon Treaty amendments. 

TREATY PROVISIONS 

The Preamble to the post -Lisbon TEU states that the EU is resolved to 11.08 

facilitate the free movement of persons, while ensuring the safety and security of their 
peoples, by establishing an area of freedom, security and justice ... 

Article 2 TEU states that the intention of the Treaty signatories is 

to maintain and develop the EU as an area of freedom, security and justice, in which the 
free movement of persons is assured in conjunction with appropriate measures with 
respect to external border controls, asylum, immigration and the prevention and 
combating of crime. 

This is subject to Article 4(2) TEU, which provides that the EU 

shall respect the essential State functions [of the Member States] including ensuring the 
territorial integrity of the State, maintaining law and order and safeguarding national 
security. In particular, national security remains the sole responsibility of each Member 
State. 

The clear, strong intention of the governments of the EU Members States (if not 11.09 
their peoples) in the battle against crime in the era of globalisation is, then, the 
creation of common definitions and sanctions across the EU for 'particularly 
serious crimes'. Member States governments also accept the need for there to be a 

1' Available at <http: / /www.europarl.europa.eu /summits /tam_en.htm >. 
18 See the Commission Green Paper on obtaining evidence in criminal matters from one Member 

State to another and securing its admissibility (Brussels, 11.11.2009), COM(2009) 624 final. 
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far greater readiness within their legal systems to accept and apply judicial and 
prosecutorial decisions made in one EU country in all the other Member States of 

the Union. The ambition of the promoters of the Lisbon Treaty is ultimately to 

seek the harmonisation at EU level of both the substance of the criminal law and 
sentencing in response to its breaches, thereby preventing the creation of safe 

havens within the EU for, say, possible terrorist offences (for example, say, among 
those who would seek to 'glorify' terrorism). Although this project for the 

Europeanisation of criminal law and sanctions is presented at a formal Treaty 

level as aimed at 'particularly serious crime with a cross-border dimension', these 

are not precise or watertight definitions and so cannot be said to form any specific 

limitation on the powers to be given to the EU legislature in criminal matters. 
What crimes are not 'particularly serious'? And, in an era of globalisation and an 

area of (often, passportless) free movement, what crimes can be said to have no 

cross - border dimension? 

11.10 Thus Article 67(1) of the TFEU provides that the EU 

shall constitute an area of freedom, security and justice with respect for fundamental 
rights and the different legal systems and traditions of the Member States 

which, however, under Article 72 TFEU 

shall not affect the exercise of the responsibilities incumbent upon Member States with 

regard to the maintenance of law and order and the safeguarding of internal security. 

11.11 Article 10 of Protocol 36 to the Lisbon Treaty on transitional provisions provides, 
in effect, that the earlier JHA measures which were adopted by the Member States 

under the Maastricht Third Pillar provisions will come under the full enforcement 
powers of the Commission and the Court of Justice, subject to any amendment 
process once the Lisbon Treaty has come into force and, in any event, by 

December 2014 at the latest. 

Common Asylum and Immigration Policy 

11.12 This EU wide area of freedom, security and justice is to be based on, in the first 

instance, the adoption of common policies on (external) border checks, asylum 
and immigration (Articles 77 -80 TFEU). These matters are dealt with in chapter 
fifteen below on 'The Free Movement of People, Immigration and Asylum in the 

EU'. 

Cooperation in Matters of Civil Justice 

11.13 The second aspect of this common area of freedom, security and justice is to be 

constituted by measures aimed at facilitating cooperation among the judicial 
authorities of the Member States in civil matters, 'based on the principle of 

mutual recognition of judgments and of decisions in extrajudicial cases'. Article 

81 TFEU gives the EU legislator competence to pass EU legislation dealing with 

such matters as: recognition and enforcement of judgment between Member 
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States; cross- border service of judicial and extrajudicial documents; the compat- 
ibility of the rules applicable in the Member States concerning conflict of laws and 
of jurisdiction; cooperation in the taking of evidence; effective access to justice; 
promoting the compatibility of the rules on civil procedure applicable in the 
Member States; the development of alternative methods of dispute settlement; 
support for the training of the judiciary and judicial staff; and family law with 
cross -border implications. Many of the EU measures and case law falling under 
these heads are discussed in chapter eighteen below on 'Private International 
Law of the EU'. 

Harmonisation in Matters of Criminal Justice 

A third element in the area of freedom, security and justice is that to be achieved 11.14 
by legislating for cooperation among the judicial authorities of the Member States 
in criminal matters.19 Article 82(2) TFEU authorises the EU legislator, while taking 
take into account the differences between the legal traditions and systems of the 
Member States, to adopt directives establishing minimum rules concerning: the 
mutual admissibility of evidence in criminal matters between Member States; the 
rights of individuals in criminal procedure; the rights of victims of crime; and any 
other specific aspects of criminal procedure which the Council has identified in 
advance by a decision. Article 83(1) TFEU allows for EU legislation establishing 
minimum rules concerning the definition of criminal offences and sanctions in the 
following areas: terrorism; trafficking in human beings and sexual exploitation of 
women and children; illicit drug trafficking; illicit arms trafficking; money laun- 
dering; corruption; counterfeiting of means of payment; computer crime; and 
organised crime. And the Council may adopt by unanimity a decision identifying 
other areas of crime suitable for harmonisation under Article 83(1) TFEU. Article 
83(2) TFEU makes express provision for the ancillary competence of the EU in 
criminal law, allowing it to adopt directives harmonising areas of criminal law 
and regulation 'to ensure the effective implementation' of an already harmonised 
area of EU policy. Article 84 TFEU allows the EU to adopt measures to promote 
and support -but not to harmonise- actions of the Member States in the field of 
crime prevention. 

Europol and cross -border cooperation of police and other agencies 

A fourth aspect of the area of freedom, security and justice is the provision made 11.15 
in Article 87 TFEU for inter- agency cooperation between the police in matters of 
criminal investigation. Such cooperation may involve the collection, storage, 
processing, analysis and exchange of relevant information; support for the 
training of staff, and cooperation on the exchange of staff, on equipment and on 
research into crime detection; and the development of common investigative 

19 See, eg, Council Framework Decision 2009/948/JHA [2009] OJ L328/42 on the prevention and 
settlement of conflicts of exercise of jurisdiction in criminal proceedings. 
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techniques in relation to the detection of serious forms of organised crime. 

Further, this police cooperation may be made directly between the police forces 

and customs authorities of the Member States, which Article 89 TFEU envisages 
might operate in the territory of another Member State in liaison and in agree- 

ment with the authorities of that State. 

11.16 Article 88 TFEU sets out the functions and mission of a new EU agency, the 

European Police Office (Europol), 

to support and strengthen action by the Member States' police authorities and other law 

enforcement services and their mutual cooperation in preventing and combating serious 

crime affecting two or more Member States, terrorism and forms of crime which affect a 

common interest covered by an EU policy. 

See further para 11.87 below. 

Eurojust and the European Public Prosecutor 

11.17 The fifth strategy for the creation of a common area of freedom, security and 

justice is set out in Article 85 TFEU, which makes provision for the creation and 

functioning of a new agency (Eurojust) whose 

mission shall be to support and strengthen coordination and cooperation between 
national investigating and prosecuting authorities in relation to serious crime affecting 

two or more Member States or requiring a prosecution on common bases, on the basis of 

operations conducted and information supplied by the Member States' authorities and 

by Europol. 

Article 86 TFtiU envisages the possibility of the creation of a European Public 

Prosecutor's Office acting out of Eurojust, 'in order to combat crimes affecting the 

financial interest of the EU'. See further para 11.88 below. 

Jurisdiction of the Court of Justice in the Area of Freedom, Security and 
Justice 

11.18 Provision is made for the CJEU to have jurisdiction authoritatively to interpret, on 

preliminary references from national courts, the provisions of the newly Europe- 
anised criminal law. Measures made by the EU legislature in the fields outlined 
above will in principle fall within the general jurisdictional provisions of Article 

19(1) TEU, which enjoins the Court of Justice to 'ensure that in the interpretation 
and application of the Treaties the law is observed' (and also requires Member 
States to 'provide remedies sufficient to ensure effective legal protection in the 

fields covered by EU law'), and Article 267 TFEU, giving the jurisdiction to give 

preliminary rulings concerning: 

a) the interpretation of the Treaties; and 
b) the validity and interpretation of acts of the institutions, bodies, offices or 

agencies of the Union. 
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Some limitation of this broad jurisdiction of the CJEU is implicit, however, in the 11.19 
terms of Article 275 TFEU, which specifies that the Court of Justice has jurisdic- 
tion in matters concerning the Common Foreign and Security Policy of the EU to 
review the legality of 'restrictive measures' adopted by the Council in the context 
of the Union's Common Foreign and Security Policy against legal or natural 
persons (see Article 215(2) TFEU), but not presumably to review questions as to 
the legality of such measures in so far as taken against third countries under 
Article 215(1) TFEU. 

By virtue of Article 276 TFEU the Court of Justice is granted jurisdiction to rule on 11.20 
the interpretation or validity of measures or decisions taken (or conventions 
adopted) under the Treaties' provisions on Police and Judicial Cooperation in 
Criminal Matters in disputes on these matters between Members States, or 
between Member States and the Commission. The Court of Justice is, however, 
denied jurisdiction to review the validity or proportionality of operations carried 
out by the police or other law enforcement agencies of a Member State. The Court 
of Justice is also denied jurisdiction to review matters concerning the exercise of 
Member States' responsibilities in relation to the maintenance of law and order or 
the safeguarding of their internal security. 

But of course, given that the limitations of the Court of Justice's jurisdiction are 11.21 
contained in a Treaty provision, it is for the CJEU alone authoritatively to 
determine the scope and extent of this delimitation. In particular, it may be said to 
be for the Court of Justice to determine whether any particular national measure 
has indeed been taken by a Member State 'in the exercise of its responsibilities 
with regard to the maintenance of law and order and the safeguarding of internal 
security'. One has always to bear in mind in this regard the ECJ's line of case law 
starting with and emanating from the Greek Television decisions to the effect that 
as soon as any national administrative decision -or indeed primary legislation of 
the Member State -sought to invoke a specific permitted derogation from EU 
law, the Member State's action was then 'within the scope of EU law' and, inter 
alia, fundamental rights considerations could be used by the Court of Justice to 
consider and test the validity of the legislative and administrative actions of the 
Member State. 

EU CHARTER OF FUNDAMENTAL RIGHTS AND CRIMINAL JUSTICE 

Article 48(1) of the EU Charter of Fundamental Rights (CFR) sets out -effectively 11.22 
in the same terms as Article 6(2) ECHR -the general principle of the presumption 
of innocence of 'everyone who has been charged ... until proved guilty according 
to law'. Article 48(2) CFR rather concisely then goes on to provide that 'respect for 
the rights of the defence of anyone who has been charged shall be guaranteed'. 
This reference to the right of the defence is said to encompass, at least, the 

20 Case C- 260/89 ERT v DEP [1991] ECR I -2925. See too Case C- 368/95 Vereinigte Familiapress 
Zeitungsverlags - und Vertriebs GmbH [1997] ECR I -3689. 
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specified minimum criminal defence rights enumerated in Article 6(3) ECHR, 

namely, the rights of the accused: 

a) to be informed promptly (in a language which they understand) and in detail 

of the nature and cause of the accusations against them; 
b) to have adequate time and facilities for the preparation of their defence; 
c) to defend themselves in person or through legal assistance of their own 

choosing, or, if they do not have sufficient means to pay for legal assistance, 
to be given it free when the interests of justice so require; 

d) to examine or have examined witnesses against them, and to obtain the 

attendance and examination of witnesses on their behalf under the same 

conditions as witnesses against them; 
e) to have the free assistance of an interpreter if they cannot understand or 

speak the language used in court. 

11.23 Article 49(1) CFR parallels Article 7(1) ECHR in specifying that 

no one shall be held guilty of any criminal offence on account of any act or omission 

which did not constitute a criminal offence under national law or international law at 

the time when it was committed. 

Article 49(1) CFR also provides not only that no heavier penalty may be imposed 
than the one that was applicable at the time the criminal offence was committed, 
but also that if, subsequent to the commission of a criminal offence, the law 

provides for a lighter penalty, that lighter penalty shall be applicable. Like Article 

7(2) ECHR, Article 49(2) CFR preserves the possibility of a 'Nuremberg prosecu- 
tion'21 by stating that its provisions 

shall not prejudice the trial and punishment of any person for any act or omission 

which, at the time when it was committed, was criminal according to the general 

principles recognised by the community of nations. 

Article 7 ECHR contains two main strands: first, a requirement for the proper 
prior definition in respect of crimes charged; and, secondly, a requirement 
against retrospectivity in the defining of, and punishing for, criminal offences. 

Article 7 ECHR was intended to re -state the existing general legal principles of 

nullum crimen sine leger (no crime without a (prior) statute) and nulla poem sine 

21 See Kononov v Latvia (2011) 52 EHRR 21 (Grand Chamber) at para 186: '[T]he travaux prépara- 

toires to the Convention indicate that the purpose of the second paragraph of Article 7 was to specify 

that Article 7 did not affect laws which, in the wholly exceptional circumstances at the end of the 

Second World War, were passed in order to punish, inter alia, war crimes so that Article 7 does not in 

any way aim to pass legal or moral judgment on those laws (X y Belgium, no 268/57, Commission 
decision of 20 July 1957, Yearbook 1, p 241). In any event, the Court further notes that the definition of 

war crimes included in Article 6(b) of the International Military Tribunal's Nuremberg Charter was 

found to be declaratory of international laws and customs of war as understood in 1939.' 
n In Korbely v Hungary (2010) 50 EHRR 48, the Grand Chamber of the Strasbourg Court noted as 

follows at para 70: '... Article 7 is not confined to prohibiting the retrospective application of the 

criminal law to an accused's disadvantage: it also embodies, more generally, the principle that only 

the law can define a crime and prescribe a penalty (nullum crimen, nulla poena sine lege) and the 

principle that the criminal law must not be extensively construed to an accused's detriment, for 

instance by analogy. From these principles it follows that an offence must be clearly defined in the law. 

This requirement is satisfied where the individual can know from the wording of the relevant 

provision -and, if need be, with the assistance of the courts' interpretation of it and with informed 



EU Charter of Fundamental Rights and Criminal Justice 413 

lege23 (no punishment without a (prior) statute), while also seeking to take into 
account and reconcile these principles with the existence of the jurisprudence 
concerning individual criminal responsibility for gross breaches of international 
humanitarian and human rights law, as these concepts were first articulated at the 
post -World War II Nuremberg trials. In interpreting and applying Article 7 ECHR 
(that is to say, in determining when and how an individual should properly be 
found guilty of and punished for a criminal offence defined in the law) the 
domestic courts have also to take account of the 'general principles of law 
recognised by civilised nations', that is, the requirements of customary interna- 
tional (humanitarian and human rights) law. 

Article 49(3) CFR states that 'the severity of penalties must not be disproportion- 11.24 
ate to the criminal offence'. This is not expressly contained in any provision of the 
ECHR but is instead said to reflect 'the common constitutional traditions of the 
Member States' and the case law of the Court of Justice. 

Article 50 CFR sets out the principle non bis in idem (ie the rule against 'double 11.25 
jeopardy' or, in the terminology of Scots law, respecting a 'tholed assize') by 
providing that 

no one shall be liable to be tried or punished again in criminal proceedings for an 
offence for which he or she has already been finally acquitted or convicted within the 
EU in accordance with the law. 

This is said to reflect established jurisprudence of the Court of Justice24 and to 
pick up on the provisions of Article 4 of Protocol 7 to the ECHR,25 except that it 
does not make express provision for the exception to that rule set out in Article 
4(2) of Protocol 7 ECHR to the following effect: 

The provisions of the preceding paragraph shall not prevent the reopening of the case in 
accordance with the law and the penal procedure of the State concerned, if there is 

legal advice -what acts and omissions will make him criminally liable. The Court has thus indicated 
that when speaking of "law" Article 7 alludes to the very same concept as that to which the 
Convention refers elsewhere when using that term, a concept which comprises written as well as 
unwritten law and implies qualitative requirements, notably those of accessibility and foreseeability.' 

See Coeme and others v Belgium [2000] ECHR 32492/96 (Second Section, 22 June 2000) at para 45: 
'Since the term "penalty" is autonomous in scope, to render the protection afforded by Article 7 
effective the Court must remain free to go behind appearances and assess for itself whether a 
particular measure amounts in substance to a "penalty" within the meaning of this provision (see the 
Welch v the United Kingdom judgment of 9 February 1995, Series A no 307 -A, p 13, § 27). While the text 
of the Convention is the starting -point for such an assessment, the Court may have cause to base its 
findings on other sources, such as the travaux préparatoires. Having regard to the aim of the 
Convention, which is to protect rights that are practical and effective, it may also take into 
consideration the need to preserve a balance between the general interest and the fundamental rights 
of individuals and the notions currently prevailing in democratic States (see, among other authorities, 
the Airey v Ireland judgment of 9 October 1979, Series A no 32, pp 14-15, § 26, and the Guzzardi v Italy 
judgment of 6 November 1980, Series A no 39, pp 34-35, § 95).' 

24 See Joined Cases 18/65 and 35/65 Gutmann v Commission [1966] ECR 149; and Joined Cases 
T- 305/94 and others Limburgse Vinyl Maatschappij NV v Commission [1999] ECR II -931. For the 
application of the principle in criminal proceedings, see too Case C- 436/04 Van Esbroek [2006] ECR 
I -2333; Case C- 150/05 Van Straaten [2006] ECR I -9327; Case C- 288/05 Staatsanwaltschaft Augsburg v 
Jürgen Kretzinger [2007] ECR I -6441; and Case C- 367/05 Kraaijenbrink [2007] ECR I -6619. 

25 See also Case C- 289/04 P Showa Denko v Commission [2006] ECR 1 -5859 at para 50, referring to 
and relying upon Art 4 of Protocol 7 ECHR in relation to competition law proceedings. 
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evidence of new or newly discovered facts, or if there has been a fundamental defect in 

the previous proceedings, which could affect the outcome of the case. 

11.26 The Praesidium Explanations relating to the Charter26 state that the intent and 

effect of this principle being included in the Charter is to underline that the 'non 

bis in idem' rule, avowedly in accordance with the acquis of EU law,27 applies not 

only within the jurisdiction of one State but also between the jurisdictions of 

several Member States. Thus it not only covers a prohibition against being tried 

in -or extradited to28- another Member State for a crime for which a person has 

been already acquitted in one Member State, but also prohibits a cumulation of 

punishment by the application of further criminal -law penalties in another 
Member State in addition to the penalties imposed by the original State on 

conviction. The Explanations seem to suggest too that the exception provided for 

in Article 4(2) of Protocol 7 ECHR applies only in respect of criminal proceedings 
within the one Member State and cannot be prayed in aid by prosecuting 
authorities to allow for the re- opening of a prosecution which involved or 

involves a European prosecution for breach of substantive criminal legal provi- 

sions seeking to protect the interest of the EU institutions, or some other 

prosecution involving a cross - border or more than one Member State interest or 

territory. 

SECONDARY PROVISIONS OF EU LAW IN THE FIELD OF CRIMINAL JUSTICE 

11.27 Secondary provisions of EU law currently apply in the field of criminal justice in 

the following areas, among others: 

Harmonisation of substantive criminal law in the EU 

- Terrorism29 - Financial crimes (including money laundering and drug trafficking)3° - People trafficking31 - Sexual exploitation of children32 - Cybercrime33 

26 [2007] OJ C303/17. 
22 Reference is made in the Explanations to: Arts 54-58 of the Schengen Convention and to the 

judgment of the Court of Justice in Case C- 187/01 Gözütok [2003] ECR I -1345; Art 7 of the Convention 
on the protection of the European Communities' financial interests; and Art 10 of the Convention on 

the fight against corruption. 
28 See Case C- 261/09 Mantello, 16 November, [2010] ECR I -nyr. 
29 Combating Terrorism Framework Decision 2002/475/JHA [2002] OJ L164/3. 
3° See Fight Against Organised Crime Framework Decision 2008 /413 /JHA [2008] OJ L300/42; 

Fraud and Non -cash Means of Payment Framework Decision 2001 /413 /JHA [2001] OJ L149/1; 

Counterfeit Euros Framework Decision 2000 /383 /JHA [2000] OJ L140/1; Money Laundering Frame- 

work Decision 2001 /500 /JHA [2001] OJ L203/1; Private Sector Corruption Framework Decision 
2003/568/JHA [2003] OJ L192/54; Drug Trafficking Framework Decision 2004/757/JHA [2004] of 
1335/8. 

31 People Trafficking Framework Decision 2002/629/JHA [2002] OJ L203/1. 
32 Sexual Exploitation of Children Framework Decision 2004/68/JHA [2004] OJ L13/44. 
88 The Cybercrime Council Framework Decision 2005/222/JHA [2005] OJ L69/67. 
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- Criminal sanctions for breaches of environmental law34 
- Criminal sanctions in respect of racism and xenophobia35 
- Criminal sanctions for employers employing illegal migrants.36 

Harmonisation of procedural criminal law in the EU 

- Standing of victims in criminal proceedings37 
- Compensation to victims of violent crime38 
- Interpretation and translation in criminal proceedings 39 

Judicial cooperation in criminal matters 

- Freezing of assets" - Confiscation orders41 
- Mutual recognition and enforcement of financial penalties42 - Mutual recognition of convictions" - European Arrest Warrant44 
- EU -US agreements on extradition and mutual assistance" - Recognition of judgments in absentia46 - Double jeopardy and conflicts of jurisdiction47 - Mandatory transfer of prisoners48 - Supervision measures (post- conviction (probation)49 and pre- conviction 

(remand)50). 

Police cooperation in criminal matters 

- Access to criminal records51 - Protection of personal data in criminal investigations52 - Exchange of information among law- enforcement agencies53 

34 See Environmental Protection (Criminal Enforcement) Directive 2008/99/EC [2008] OJ L328/28 
and Ship -source pollution Directive 2009/123/EC [2009] OJ L280/52. 

n Racism and Xenophobia Framework Decision 2008/913/JHA [2008] OJ L328/55. 
36 Employment (Illegal Migrant) Directive 2009/52/EC [2009] OJ L168/24. 
37 Compensation to Victims of Violent Crime Framework Decision 2001/220/JHA [2001] OJ 

L82/1. 

38 Compensation for Crime Victims Directive 2004/80/EC [2004] OJ L261/15. 
39 Interpretation and Translation (Criminal Proceedings) Directive 2010/64/EU [2010] L280/1. 
4° Freezing of Assets Framework Decision 2003/577/JHA [2003] OJ L196/45. 
41 Confiscation Orders Framework Decision 2006/783/JHA [2006] OJ L328/59. 
42 Mutual Recognition and Enforcement of Financial Penalties Framework Decision 2005/214/ 

JHA [2005] OJ L76/16. 
43 Mutual Recognition of Convictions Framework Decision 2008/675/JHA [2008] OJ L220/32. 
44 European Arrest Warrant Framework Decision 2002/584 [2002] OJ L190/1. 
45 EU -US Extradition Agreement Council Decision 2009 /820 /JHA [2009] OJ L291/40. 
46 Judgments in Absentia Framework Decision 2009/299/JHA [2009] OJ L81/24. 
47 Double Jeopardy and Conflicts of Jurisdiction Framework Decision 2009/948/JHA [2009] OJ 

L328/42. 
48 Transfer of EU Prisoners Framework Decision 2008 /909 /JHA [2008] OJ L327/27. 
49 The Probation Framework Decision 2008/947/JHA [2008] OJ L337/102. 
5° Provisional Detention Framework Decision 2009/829/JHA [2009] OJ L294/20. 
51 Access to Criminal Records Council Decision 2005/876/JHA [2005] OJ 1322/ 33. 
52 Protection of Personal Data Framework Decision 2005/222/JHA [2005] OJ L69/67. 
53 Exchange of Information Among Law -enforcement Agencies Framework Decision 2006/960/ 

JHA [2006] OJ L38/89. 
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- European Evidence Warrant54 - European Police Office (Europol)55 - Eurojust56 - Accreditation of forensic laboratories.57 

11.28 At the time of writing there were also proposals for new EU legislation to cover 

the following areas within the field of criminal justice, among others: the 

obtaining of evidence and securing its admissibility in criminal proceedings58; the 

transfer of proceedings in criminal matters59; the creation of a common European 
Protection Order in respect of domestic violence60; and a proposed common 
European Investigation Order to facilitate cross - border criminal investigations.61 

EU Harmonisation of Substantive National Criminal Laws 

11.29 The initial focus in the project for the harmonisation of substantive criminal law 

in the EU concentrated on those crimes which are particularly associated with 

cross - border matters, notably terrorism62 and organised crime 63 Thus specific 

provisions have been adopted regarding crimes such as fraud64; counterfeiting 
the euro65; money laundering66; private sector corruption67; drug trafficking68; 
and people trafficking.69 

11.30 The EU has also been at the forefront of seeking to freeze assets which it has 

reason might be used to support terrorist activities. The actions of the EU 

institutions70 in this field -and those of the Member States under its aegis71- 

54 European Evidence Warrant Framework Decision 2008/978/JHA [2008] OJ L350/72. 
55 European Police Office Council Decision 2009/371/JHA [2009] OJ L121/37. 
56 Eurojust Council Decision 2009/426/JHA [2009] OJ L138/14. 
57 Accreditation of Forensic Laboratories Framework Decision 2009/905/JHA [2009] OJ L322/14. 
58 See the Commission Green Paper on obtaining evidence in criminal matters from one Member 

State to another and securing its admissibility (Brussels, 11.11.2009), COM(2009) 624 final. 
59 See the proposed Transfer of Criminal Proceedings Directive 2009 [2009] OJ C219/03. 
60 See the proposed European Protection Order Directive 2010 [2010] OJ C69/5. 
61 See the proposed European Investigation Order Directive [2010] OJ C165/02. 
62 Combating Terrorism Framework Decision 2002/475/JHA [2002] OJ L164/3. 
63 Fight Against Organised Crime Framework Decision 2008/413/JHA [2008] OJ L300/42. " Fraud and Non -cash Means of Payment Framework Decision 2001/413/JHA [2001] OJ L149/1. 
65 Counterfeit Euros Framework Decision 2000 /383 /JHA [2000] OJ L140/1. 
66 Money Laundering Framework Decision 2001 /500 /JHA [2001] OJ L203/1. 
67 Private Sector Corruption Framework Decision 2003/568/JHA [2003] OJ L192/54. 
68 Drug Trafficking Framework Decision 2004/757/JHA [2004] OJ L335/8. 
69 People Trafficking Framework Decision 2002/629/JHA [2002] OJ L203/1. 
70 Joined Cases C- 402/05 P & C- 415/05 P Kadi & Al Barakaat International Foundation y Counol and 

Commission [2008] ECR I -6351. 
71 See, eg, C- 340/08 R (on the application of M) y HM Treasury, 29 April, [2010] ECR I -nyr on 

Regulation (EC) 881/2002, Art 2(2) of which provides that 'no funds shall be made available directly 

or indirectly, to or for the benefit of, a natural or legal person ... designated by the Sanction Committee 
and listed in Annex I'. Article 2(2) does not apply to funds which are necessary to cover basic expenses 
(e.g. food, rent, medical treatment). The Court of Justice held that social security benefits paid to 

spouses of listed persons were not covered by the prohibition on the provision of funds under Artide 
2(2). 
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have prompted a number of high profile cases,72 which at the time of writing 
were still on- going.73 

Money laundering 

Council Framework Decision 2001%500/JHA74 seeks to ensure a common 11.31 
approach among the Member States to the issue of money laundering (which is 
described as being at the heart of organised crime), in a manner which is 
consistent with the 1990 Council of Europe Convention on Laundering, Search, 
Seizure and Confiscation of the Proceeds from Crime. The Framework Decision 
seeks to ensure that the scope of criminal activities which constitute the principal 
money laundering offences should be uniform and sufficiently broad in all 
Member States, and that a common approach should be taken in relation to the 
crime's definitions, as well as to issues such as incriminations and appropriate 
sanctions. Thus, for example, Article 3 requires each Member State to take the 
necessary steps to ensure that its legislation and procedures on the confiscation of 
the proceeds of crime should allow -at least in cases where these proceeds cannot 
be seized -for the confiscation of property in cases of crimes involving at least 
4,000. The confiscation orders should correspond to such proceeds, both in 
purely domestic proceedings and in proceedings instituted at the request of 
another Member State, including requests for the enforcement of foreign confis- 
cation orders.75 

Human trafficking 

Framework Decision 2002/629/JHA76 on combating trafficking in human beings, 11.32 
aims to set out a coordinated EU -wide approach to this crime -which is often 
particularly characterised by its cross - border aspect -by providing for a common 
definition of the constituent elements of the crime, and includes an obligation on 
the Member States to make provision for effective, proportionate and dissuasive 
sanctions against this criminal activity. It therefore requires Member States to 
criminalise offences concerning trafficking in human beings for the purposes of 

72 See, eg, Cases T -246 & T- 332/08 Melli Bank [2009] ECR II -2629, which concerned economic 
sanctions against the UK subsidiary of an Iranian bank, the legality of which was upheld by the 
General Court on the basis that due process appeared to have been followed. Where due process 
rights are not at stake, the CJEU appear markedly reluctant to interfere with Council's assessment of 
risk. At the time of writing an appeal was pending before the Court of Justice under reference 
C- 380/09 P. 

73 See, eg, Case T -85/09 Kadi y Commission, 30 September, [2010] ECR II-nyr, in which the General 
Court, upheld a challenge to the validity of EU measures which implemented a UN Security Council 
decision aimed at combating international terrorism by the application of 'smart sanctions' against 
individual legal and natural persons alleged to have financial links with Al- Qaeda. At the time of 
writing an appeal was pending before the Court of Justice under reference C- 584/10 P. 

74 [2001] OJ L203/1. 
75 See also the ancillary Directive 2005/60/EC [2005] OJ L309/15 on the prevention of the use of 

the financial system for money laundering, which requires each Member State to establish a Financial 
Intelligence Unit to combat money laundering and terrorist financing. 

76 [2002] OJ L203/1. 
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labour exploitation or sexual exploitation (Article 1), including their instigation, 
aiding, abetting and attempting (Article 2), and to make such offences punishable 
by effective, proportionate and dissuasive criminal penalties, which may entail 

extradition (Article 3). Legal persons in principle are able to be found liable for 

these offences (Article 4), and the range of penalties which might be imposed 
against corporate bodies includes criminal or non -criminal fines, as well as such 

other sanctions as: exclusion from entitlement to public benefits or aid; temporary 
or permanent disqualification from the practice of commercial activities; judicial 
supervision; a judicial winding -up order; and the temporary or permanent 
closure of establishments which have been used for committing the offence. 

11.33 A Member State is empowered to claim jurisdiction over such an offence if: 

a) the offence is committed in whole or in part within its territory, or the 

offender is one of its nationals; or 
b) the offence is committed for the benefit of a legal person established in the 

territory of that Member State (Article 6). 

11.34 Investigations into or prosecution of offences covered by this Framework Deci- 

sion are not to be dependent on a report or an accusation made by a person 
subjected to the offence (Article 7). 

Sexual exploitation of children 

11.35 The Framework Decision 2004/68/JHA77 on combating sexual exploitation of 

children and child pornography, seeks to encourage efficient judicial and law 

enforcement cooperation against the sexual exploitation of children and child 

prostitution and child pornography. It includes within its ambit the issue of child 

sex tourism, on the basis that that is a criminal act closely linked to the sexual 

exploitation of children and child pornography. 

Cybercrime 

11.36 The Cybercrime Council Framework Decision 2005/222/JHA78 regulates matters 
such as computer hacking and Internet fraud consistently with the requirements of 

the Council of Europe Convention on Cybercrime (ECC) of 23 November 200179 

77 [2004] OJ L13/44. 
78 [2005] OJ L69/67. 
79 See too Art 15(1) of Directive 2002/58/EC on privacy and electronic communications ([2002] OJ 

201/37), which allows Member States to adopt legislative measures to restrict the scope inter alia of the 

obligation to ensure the confidentiality of traffic data, where such a restriction constitutes a necessary, 
appropriate and proportionate measure within a democratic society to safeguard national security Pe 
State security), defence, public security, and the prevention, investigation, detection and prosecution 
of criminal offences or of unauthorised use of the electronic communications system. In Case 

C- 275/06 Productores de Música de España (Promusicae) y Telefónica de España SAU [2008] ECR I -271, the 

Grand Chamber of the Court of Justice held that this Directive could not be relied upon to seek 

recovery of information by a civil party seeking to ensure effective protection of copyright protected 
under EU law in the context of civil proceedings. 
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Further, Directive 2006/24/EC80 on the retention of data generated or processed in 
connection with the provision of publicly available electronic communication ser- 
vices or of public communications networks, seeks to harmonise the obligations of 
Internet service providers in the Member States to retain data garnered by them 
automatically in the course of the use of their services, and to make them available to 
the Member State authorities for the purpose of the investigation, detection and 
prosecution of serious crimes.81 

Environmental crime 

The Environmental Protection (Criminal Enforcement) Directive 2008/99/EC82 11.37 
obliges Member States to provide for effective, proportionate and dissuasive 
criminal penalties in their national legislation for serious infringements of provi- 
sions of EU law on the protection of the environment. These infringements 
include, for example, the shipment of waste and the placing on the market of 
ozone -depleting substances. The implementation deadline for this Directive was 
26 December 2010. 

The Ship -source Pollution Directive 2009/123/EC83 requires the introduction of 11.38 
suitable criminal penalties by the Member State in respect of pollution caused by 
ships in contravention of EU environmental law standards. Under the new 
provisions, ship -source discharges of polluting substances, including minor cases, 
are regarded as criminal offences if committed with intent, recklessly or with 
serious negligence. Persons responsible for such discharges are subject to penal- 
ties, including criminal penalties, which must be effective, proportionate and 
dissuasive. The same applies to legal persons which can be held liable for 
pollution. Member States were required to implement the Directive by 16 Novem- 
ber 2010. 

Racism and xenophobia 

The Racism and Xenophobia Framework Decision 2008/913/JHA84 requires 11.39 
Member States to criminalise certain forms and expressions of racism, and 

B0 [2006] Of L105/54. 
81 In Copland y United Kingdom (2007) 45 EHRR 37, the ECtHR confirmed that an employee's use of 

the Internet and e -mail at work fell within the ambit of Art 8 ECHR protection of respect for private 
life and correspondence, such that any monitoring of this by her employer required to be justified 
under Art 8(2) ECHR to be lawful. By the same token, State control and monitoring of e-mail required 
under Directive 2006/24/EC amounts to an interference with Art 8(1) ECHR rights, which therefore 
requires to be justified under reference to the specific aims set out in Art 8(2) ECHR. Paradoxically, the 
consequence of the judgment of the ECtHR in KU y Finland (2009) 48 EHRR 52 is that the State may be 
required, by its positive obligations under Art 8 ECHR, to require private Internet service providers to 
reveal the details of a third party's Internet use (in casu, placing a sexually defamatory notice about 
another) which contravenes or compromises that other's Art 8 Convention right to respect for his 
private life and reputation. 

82 [2008] Of L328/28. 
83 [2009] 05 L280/52. 
84 [2008] Of L328/55. 
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incitement of hatred against ethnic minorities and foreigners. Article 10 obliges 

Member States shall take the necessary measures to comply with the provisions 
of this Framework Decision by 28 November 2010. 

Criminal sanctions for employers employing illegal migrants 

11.40 The Employment (Illegal Migrant) Directive 2009/52/EC85 provides for mini- 

mum standards on sanctions and measures against employers of illegally- staying 
third -country nationals. It was due to be implemented by 20 July 2011. The UK 

has not yet chosen to opt in. Directive 2009/52 places the onus on employers to 

check whether prospective employees who are third- country (non -EU) nationals 
have a residence permit, to copy the relevant document, to retain records for 

inspection and to notify them to the authorities. All employers who fail to comply 
with this, hiring undocumented third -country workers, could be sanctioned with 
fines, the closure of business premises, and the loss of (or ineligibility for) public 
contracts and subsidies. They will also have to pay the costs of the employee's 
return, outstanding wages, taxes and social security contributions. The Directive 
also imposes joint and several liability as between contractors and sub- 

contractors. 

EU Harmonisation of National Procedural Criminal Law 

Standing of victims in criminal proceedings 

11.41 Council Framework Decision 2001 /220 /JHA86 is part of an EU -wide programme 
seeking to enhance the protection of the victims of crimes, in particular victims' 
access to justice and their right to compensation for damages, including legal 

costs. It seeks to encourage national programmes providing assistance to and 

protection of victims of crime, and Member States are exhorted to approximate 
their laws and regulations to the extent necessary to attain the objective of 

affording victims of crime a high level of protection, irrespective of the Member 
State in which they are present. The Framework Decision leaves to national 
authorities a large measure of discretion with regard to the specific means by 

which they implement its objectives.87 

11.42 The provisions of this Framework Decision seek not only to protect the victim's 
interests in criminal proceedings, but also to lay down certain measures -for 
example the establishment of victim support services -designed to assist victims 
before or after criminal proceedings, with a view to mitigating the effects of the 

crime. The principal categories of harm covered by the Framework Decision are 

physical or mental injury and emotional suffering (rather than, say, financial loss). 

Article 2(1) of the Framework Decision obliges each Member State to make every 

85 [2009] OJ L168/24. 
86 [2001] OJ L82/1. 
S7 See Case C- 404/07 Katz [2008] ECR I -7607, para 46. 
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effort to ensure that victims are treated with due respect for the dignity of the 
individual. Although not obliging Member States to ensure that victims will be 
treated in a manner equivalent to that of a party to proceedings (although if they 
do allow this then legal aid should be made available- Article 6), the Decision 
does require Member States, in Article 2, to ensure that victims are afforded 'a real 
and appropriate role in [the Member State's] criminal legal system', recognising 
and making provision for the right of 'victims to provide and receive information 
(Article 3), and to understand and be understood in the context of criminal 
proceedings (Article 4), while making appropriate allowances in situations where 
the victims live in a different Member State from the one in which the crime was 
committed. The provisions of the Decision imply, in any event, that the victim is 
to be able to 'givë testimony' in the course of the criminal proceedings which can 
be taken into account as evidence, even where the victim is himself acting in the 
capacity of the private prosecutor in the trial of the crime charged.88 Article 8(1) of 
the Framework Decision obliges the Member States to ensure a suitable level of 
protection for the family of the victim or for persons in a similar position. The 
provisions of the Directive have been held to mean that the national court'must be 
able to permit young children who complain of having been victims of maltreat- 
ment, to give their testimony in accordance with arrangements which guarantee 
those children an appropriate level of protection -for example, outside the trial 
and before it takes place.89 

The Framework Decision's provisions in relation to orders for compensation from 11.43 
the offenders (Article 9), and to mediation between victim and perpetrator 
(Article 10), do not concern arrangements under the civil procedure of the 
Member States. The Framework Decision applies only to natural persons who 
have suffered harm directly caused by conduct which infringes the criminal law 
of a Member State, and so its compensation provisions cannot be relied upon 
directly by corporate bodies which were the victims of fraud or embezzlement.90 
But since the Framework Decision does not undertake the complete harmonisa- 
tion of the field in question, a decision that its provisions are also to be applicable 
where the victim is a legal person is one that Member States are neither prevented 
from taking nor obliged to take.91 

Compensation for victims of crime 

The Compensation for Crime Victims Directive 2004/80/EC92 fell to be imple- 11.44 
mented in the Member States by 1 January 2006. It requires each Member State to 
have a national scheme in place that guarantees fair and appropriate compensa- 
tion to victims of crime. The Directive also creates a system for cooperation 
between EU Member State criminal compensation authorities, which was to 

88 Ibid, para 50. 
89 Case C- 105/03 Pupino [2005] ECR I -5285. 
90 See Case C- 467/05 Dell'Orto and Saipem SpA [2007] ECR I -5557. 
91 Case C- 205/09 Emil Eredics and Mária Vassné Sápi, 21 October, [2010] ECR 1 -nyr at para 29. 
92 [2004] OJ L261/15. 
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become operational by 1 January 2006. The intent behind this provision is to 

allow the victim of a violent intentional crime to make a claim to an authority in 

his or her own Member State, no matter where the crime occurred.93 However, 
the compensation must be decided on and paid by the Member State in which the 

crime occurred, although home authorities are required to assist the person 
making the claim. 

11.45 The UK implemented this Directive by way of the Victims of Violent Intentional 
Crime (Arrangements for Compensation) (European Communities) Regulations 
2005.94 

Procedural protection in criminal proceedings; interpretation and translation 

11.46 Directive 2010/64/EU95 sets out the rules concerning the exercise of the right to 

interpretation and translation in criminal proceedings. It is the avowed to be the 

first step in a step -by -step approach to the harmonisation of the procedural rights 

of the defence in criminal prosecutions. The second step will be on the right to 

information on rights and information about the charges. The third step will 

concern the right to legal advice and legal aid. The fourth step will be the right to 

communication with relatives, employers and consular authorities. The fifth and 

final step will be provision for special safeguards for suspected or accused 
persons who are vulnerable. 

11.47 The right to interpretation and translation for those who do not speak or 

understand the language of the proceedings is already enshrined in Article 6(3) 

ECHR. The Directive seeks to set out practical procedures to allow that right to be 

realised in practice and so ensure parties' right to a fair trial. Article 2 sets out a 

right to interpretation during criminal proceedings before investigative and 

judicial authorities, including during police questioning, all court hearings and 

any necessary interim hearings. Article 3 gives a right to translation of essential 
documents. The rights provided for in this Directive also apply, among other 

measures, to the execution of a European Arrest Warrant (see para 11.49 below). 

Member States are required to bring into force the laws, regulations and admin- 
istrative provisions necessary to comply with this Directive by 27 October 2013. 

Proposed European Protection Order 

11.48 At the time of writing there was also a proposal from 12 Member States for 

legislation to create a new European Protection Order (EPO),96 defined as 

a judicial decision relating to a protection measure issued by a Member State and aiming 

at facilitating the taking by another Member State, where appropriate, of a protection 

93 See Case C- 467/05 Dell'Orto and Saipem SpA, above n 90, at para 57. 
94 SI2005/3396. 
33 [2010] OJ L280/1. 
96 See the draft European Protection Order Directive 2010 [2010] OJ C69/5. 
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measure under its own national law with a view to the safeguarding of the life, physical 
and psychological integrity, freedom or sexual integrity of a person. 

In October 2010 the European Data Protection Supervisor issued an Opinion on 
this proposal and on the April 2010 initiative of 7 Member States for a Directive of 
the European Parliament and of the Council regarding the creation of European 
Investigation Order in criminal matters (EIO initiative).97 In his Opinion Euro- 
pean Data Protection Supervisor comments on the implications of these two 
proposals for data protection issues.98 At the time of writing these proposals 
remained only proposals. 

Judicial Cooperation in the EU in Criminal Matters 

The European Arrest Warrant 

The European Arrest Warrant is currently the key mutual recognition initiative in 11.49 
EU criminal law. Entering into force on 1 January 2004 under and in terms of the 
Council Framework Decision 2002/584/JHA,99 it replaced the traditional extradi- 
tion system within the EU with an arrest warrant, valid for the entire territory of 
the EU, which could be issued by Member State authorities.wo Article 15(2) of the 
Framework Decision allows an executing judicial authority to request from the 
judicial authority of the Member State in whose territory a judgment has been 
delivered, legal information on the precise nature of that judgment. And even 
before the reforms proposed under the Lisbon Treaty, the Court of Justice already 
had jurisdiction under Article 35 EU to consider preliminary references from 
national courts as to the proper interpretation and effect to be given both to 
Articles 54-58 of the Convention implementing the Schengen Agreement181 and 
to the provisions of the Council Framework Decision 2002/584 concerning the 
European Arrest Warrant.182 

97 [2010] OJ C165/22. 
98 [2010] OJ C355/01. 
99 [2002] OJ L190. 

100 See Case C- 123/08 Wolzenburg [2009] ECR I -9621, para 56. 
101 These Articles of the Schengen Agreement have been accepted /implemented by the UK 

notwithstanding that the UK remains outside the full Schengen Agreement and acquis: see Art i of 
Council Decision 2000/365/EC [2000] OJ L131/43 concerning the request of the UK to take part in 
some of the provisions of the Schengen acquis; and Council Decision 2004/926/EC [2004] OJ L395/70 
on the putting into effect of parts of the Schengen acquis by the UK. 

102 In Case C- 467/04 Criminal Proceedings against Gasparini [2006] ECR I -9199, the Court of Justice 
observed at para 41: '[T]he system under Article 234 EC [now Article 267 TFEU] is capable of being 
applied to references for a preliminary ruling pursuant to Article 35 EU, subject to the conditions laid 
down in the latter article (see Case C- 105 /03 Pupino [2005] ECR I -5285, para 28). Under the procedure 
envisaged in Art 234 EC [now Article 267 TFEU], which is based on a clear separation of functions 
between the national courts and the Court of Justice, any assessment of the facts in the case is a matter 
for the national court. The Court of Justice is thus empowered to rule on the interpretation or validity 
of Community provisions only on the basis of the facts which the national court puts before it (see 
Case C- 235/95 Dumon and Froment [1998] ECR I -4531, para 25, and Case C- 421/01 Traunfellner [2003] 
ECR I- 11941, para 21).' 
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11.50 A European Arrest Warrant may be issued, on the one hand, for the purposes of 

conducting a criminal prosecution, or, on the other hand, for the purposes of 

executing a custodial sentence or detention order. The Court of Justice has 

observed that the position of a person who was sentenced in absentia and to 

whom it is still open to apply for a retrial is comparable to that of a person who is 

the subject of a European Arrest Warrant for the purposes of prosecution.103 In 

general, under the European Arrest Warrant provisions a test of 'dual 
criminality' - namely that the act to which the warrant relates is an offence in 

both the issuing and executing States -is required to be satisfied, although for a 

list of 32 offences no such test is necessary.1o4 This abandonment of the principle 
of double criminality was the subject of an unsuccessful challenge before the 

Court of Justice in Advocaten voor de Wereld.105 

11.51 The principle of mutual recognition which underpins the European Arrest 
Warrant106 means that, in accordance with Article 1(2) of the Framework Decision, 
the Member States are, in principle, obliged to act upon a European Arrest 
Warrant, though provision is made for the Member States to refuse to execute 
such a warrant in the cases of mandatory non -execution laid down in Article 3 of 

the Framework Decision or in the situations listed in Article 4 thereof.107 In 

implementing Article 4(6) of the Framework Decision -which refers to giving 
particular weight to the possibility of increasing the requested person's chances of 

reintegrating into society when the sentence imposed on him expires -the Court 
of Justice has held - perhaps in response to concerns expressed by the Supreme/ 
Constitutional Courts of a number of the Member States108 -that a Member State 

103 See Case C- 306/09 Criminal Proceedings against IB, 21 October, [2010] ECR I -nyr. 
104 These offences for which no double criminality is required are listed in Art 2(2) of the Directive, 

as follows: participation in a criminal organisation; terrorism; trafficking in human beings; sexual 
exploitation of children and child pornography; illicit trafficking in narcotic drugs and psychotropic 
substances; illicit trafficking in weapons, munitions and explosives; corruption; fraud, including that 

affecting the financial interests of the European Communities within the meaning of the Convention 
of 26 July 1995 on the protection of the European Communities' financial interests; laundering of the 

proceeds of crime; counterfeiting currency, including of the euro; computer -related crime; environ- 
mental crime, including illicit trafficking in endangered animal species and in endangered plant 
species and varieties; facilitation of unauthorised entry and residence; murder; grievous bodily injury; 
illicit trade in human organs and tissue; kidnapping, illegal restraint and hostage -taking; racism and 

xenophobia; organised or armed robbery; illicit trafficking in cultural goods, including antiques and 

works of art; swindling; racketeering and extortion; counterfeiting and piracy of products; forgery of 

administrative documents and trafficking therein; forgery of means of payment; illicit trafficking in 

hormonal substances and other growth promoters; illicit trafficking in nuclear or radioactive materi- 
als; trafficking in stolen vehicles; rape; arson; crimes within the jurisdiction of the International 
Criminal Court; unlawful seizure of aircraft /ships; sabotage. Art 2(3) of the Directive allows the 

Council, acting unanimously after consultation of the European Parliament, to add other categories of 

offence to the list contained in Art 2(2). 
105 Case C- 303/05 Advocaten voor de Wereld [2007] ECR I -3633, on the basis (noted at para 48) that 

'the offences set out in that list are not accompanied by their legal definition but constitute very 

vaguely defined categories of undesirable conduct [and so] a person deprived of his liberty on foot of 

a European arrest warrant without verification of double criminality does not benefit from the 

guarantee that criminal legislation must satisfy conditions as to precision, clarity and predictability'. 
106 See Case C -66/08 Kozlowski [2008] ECR I -6041, para 31. 
107 See Case C- 388/08 PPU Leymann and Pustovarov [2008] ECR I -8983, para 51. 
108 See most notably the decision of the German Federal Constitutional Court (the Bundesverfas- 

sungsgericht) in Re the constitutionality of a German law implementing the Framework Decision on the 

European Arrest Warrant [2006] 1 CMLR 16 (18 July 2005). See also Re Enforcement of a European Arrest 
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may provide that the competent judicial authority of that State must refuse to 
execute a European Arrest Warrant issued against one of that State's own 
nationalslo9 (albeit that any such exception should, properly, also include the case 
of another EU national who has a right of permanent residence in that State on 
the basis that there should be no nationality discrimination in EU law and that 
that comparable situations must not be treated differently and that different 
situations must not be treated in the same way unless such treatment is objec- 
tively justified110). 

The specific aim of Article 3(2) of the Framework Decision -an objective shared 11.52 
with the aforementioned Article 54 of the Convention implementing the Schen- 
gen Agreements'-= -is to ensure that a person is not prosecuted or tried more than 
once in respect of the 'same acts'. The concept of what constitutes the 'same acts' 
cannot be left to the discretion of the judicial authorities of each Member State 
since there is seen to be a need for a uniform application of EU law in this area.112 
Accordingly, this concept is given an autonomous and uniform interpretation by 
the Court of Justice, to be applied throughout the EU. By contrast, a requested 
person is considered to have been 'finally judged' in respect of the same acts 
within the meaning of Article 3(2) of the Framework Decision where, following 
criminal proceedings, further prosecution is definitively barred,113 or where the 
judicial authorities of a Member State have adopted a decision by which the 
accused is finally acquitted in respect of the alleged acts.114 Whether a person has 
been 'finally' judged for the purposes of Article 3(2) of the Framework Decision 
such as definitively to bar further prosecution at national level is, moreover, to be 
determined by the law of the Member State in which judgment was delivered, 
information on which can be obtained by using the mechanisms set out in Article 
15(2) of the Framework Decision.115 

The Court of Justice has also held that there is no absolute obligation to execute 11.53 
the warrant that has been issued. Indeed, the competent judicial authorities may 
decide in some situations -after having regard to such considerations as the 
possibility of increasing the requested person's chances of reintegrating into 
society -that a sentence must be served in the territory of the executing Member 
State.116 Thus, the sending of a person from Belgium on a European Arrest 
Warrant for retrial in Romania after his conviction and sentencing there in 

Warrant (Polish Constitutional Tribunal, 27 April 2005) [2006] 1 CMLR 36 and Re Constitutionality of 
Framework Decision on the European Arrest Warrant (Czech Constitutional Court, 3 May 2006) [2007] 3 
CMLR 24. 

109 See Case C- 123/08 Wolzenburg [2009] ECR I -9621, para 70. 
110 See, inter alia, Case C- 303/05 Advocaten voor de Wereld, above n 102, para 56. 
111 See para 11.49 above. See also Case C- 436/04 Van Esbroeck [2006] ECR I -2333, paras 27, 32 and 

36; and Case C- 150/05 Van Straaten [2006] ECR I -9327, paras 41, 47 and 48. 
112 See Case C -66/08 Koszlowski [2008] ECR I -6041, paras 41 and 42. 
113 See, by analogy, Joined Cases C- 187/01 & C- 385/01 Gözütok and Brügge [2003] ECR I -1345, para 

30; and Case C- 491/07 Turansky [2008] ECR I- 11039, para 32. 
114 See, by analogy, Case C- 150/05 Van Straaten [2006] ECR I -9327; and Case C- 491/07 Turansky, 

above n 110, para 33. 
115 See Case C- 261/09 Criminal Proceedings against Gaetano Mantel lo, 16 November, [2010] ECR I -nyr 

(Grand Chamber) at para 46. 
116 See Case C- 123/08 Wolzenburg [2009] ECR I -9621, para 62. 
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absentia, may properly be subject to the requirement from the Belgian judicial 

authorities that that person be returned to Belgium to serve out any sentence 
imposed upon him by the Romanian authorities after a fair retrial at which he 

could be present and properly legally represented."' This avoids the situation 
that might otherwise apply that a person sentenced in absentia would have to 

waive his right to a retrial in the issuing Member State in order to ensure that his 

sentence might, pursuant to Article 4(6) of Framework Decision 2002/584, be 

executed in the Member State where he is resident. 

11.54 The 'European Arrest Warrant' provisions were implemented in the UK in part by 

the Extradition Act 2003. As we have noted in chapter six in general, where 
national legislation seeks to implement EU lawn$ -and /or where a national 
measure seeks to derogate from EU law119 national courts have a duty under EU 

law to ensure that these national measures (which, by definition, fall within the 

field of operation of EU law) are applied in accordance with the fundamental 
rights jurisprudence of the CJEU,120 including, in the case of the European Arrest 

Warrant in particular, the right to a fair tria1.121 

117 See Case C- 306/09 Criminal Proceedings against IB, above n 100. 
118 See Case C- 351 /92 Graff v Hauptzollamt Köln Rheinau [1994] ECR I -3361 at para 17: 'According to 

well -established case law, the requirements flowing from the protection of fundamental rights and 

principles in EU law are also binding on the Member States when they implement EU rules and the 

Member States must therefore, as far as possible, apply those rules in accordance with those 

requirements.' 
119 See Case C- 260/89 ERT v DEP [1991] ECR I -2925 at para 43: '[W]here a Member State relies on 

the combined provisions of Articles 56 and 66 in order to justify rules which are likely to obstruct the 

exercise of the freedom to provide services, such justification, provided for by EU law, must be 

interpreted in the light of the general principles of law and in particular of fundamental rights. Thus 

the national rules in question can fall under the exceptions provided for by the combined provisions 
of Articles 56 and 66 only if they are compatible with the fundamental rights the observance of which 

is ensured by the Court.' 
120 Case C- 299/95 Kremzow y Austria [1997] ECR I -2629 para 14: '[I]t is well settled that fundamen- 

tal rights form an integral part of the general principles of law whose observance the Court ensures. 

For that purpose, the Court draws inspiration from the constitutional traditions common to the 

Member States and from the guidelines supplied by international treaties for the protection of human 
rights on which the Member States have collaborated or of which they are signatories. In that regard 

the Court has stated that the [European] Convention [on Human Rights] has special significance. As 

the Court has also held, it follows that measures are not acceptable in the Community which are 

incompatible with observance of the human rights thus recognised and guaranteed.' 
121 See Case C- 105/03 Criminal Proceedings against Maria Pupino [2005] ECR I -5285, paras 58-60: 'In 

accordance with Article 6(2) EU, the Union must respect fundamental rights, as guaranteed by the 

European Convention for the Protection of Human Rights and Fundamental Freedoms signed in 

Rome on 4 November 1950 ( "the Convention "), and as they result from the constitutional traditions 
common to the Member States, as general principles of law. ... The Framework Decision must thus be 

interpreted in such a way that fundamental rights, including in particular the right to a fair trial as set 

out in Article 6 of the Convention and interpreted by the European Court of Human Rights, are 

respected. ... It is for the national court to ensure that -assuming use of the Special Inquiry and of the 

special arrangements for the hearing of testimony under Italian law is possible in this case, bearing in 

mind the obligation to give national law a conforming interpretation -the application of those 

measures is not likely to make the criminal proceedings against Mrs Pupino, considered as a whole, 

unfair within the meaning of Article 6 of the Convention, as interpreted by the European Court of 

Human Rights (see, for example, ECHR judgments of 20 December 2001, PS y Germany, of 2 July 2002, 

SN y Sweden, Reports of judgments and decisions 2002 -V, of 13 February 2004, Rachdad y France, and the 

decision of 20 January 2005, Accardi and Others y Italy, App 30598/02).' 
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Further, since the relevant provisions of the Extradition Act 2003 are measures 11.55 
based on and in avowed implementation of EU law, the national court is obliged 
as a matter of EU law when applying these national law implementing provisions 
to interpret them so as far as possible in the light of the wording and purpose of 
the EU Framework Decision in order to attain the result which it pursues (and 
thus comply with the since repealed, provisions of Article 34(2)(b) EU).122 And 
although the principle of 'conforming interpretation' cannot serve as the basis for 
an interpretation of national law contra legem, that principle does nevertheless 
require that, where necessary, the national court should consider the whole of 
national law in order to assess how far it may be applied so as not to produce a 
result contrary to that envisaged by the EU Framework Decision.123 

Recital 5 in the Preamble to the European Arrest Warrant Framework Decision 11.56 
2002/584 states that 

the objective set for the Union to become an area of freedom, security and justice leads to 
abolishing extradition between Member States and replacing it by a system of surrender 
between judicial authorities ... covering both pre- sentence and final decisions 124 

But as the Grand Chamber of the Luxembourg Court has observed in one such 
preliminary reference from a Belgian court, the European Arrest Warrant does 
not, at this stage, require any presumption in favour of the EU -wide harmonisa- 
tion of the substantive or procedural criminal law of the Member States: 

59. ... [Ilt is not the objective of the Framework Decision to harmonise the substantive 
criminal law of the Member States and nothing in Title VI of the EU Treaty, Articles 
34 and 31 of which were indicated as forming the legal basis of the Framework 
Decision, makes the application of the European arrest warrant conditional on 
harmonisation of the criminal laws of the Member States within the area of the 
offences in question (see by way of analogy, inter alia, Joined Cases C- 187/01 and 

122 See, eg, Caldarelli v Italy [2008] 1 WLR 1724 (HL) where the House of Lords confirmed that, 
providing as they did for international cooperation between States with different procedural regimes, 
the Framework Decision and the Extradition Act 2003 could not be interpreted on the assumption that 
procedures which obtained in the UK obtained elsewhere, and instead a broad internationalist 
approach should be adopted presuming the propriety and efficacy of the procedures of other EU 
criminal legal systems. See to similar effect La Torre v HM Advocate, 2008 JC 23. 

123. This principle of 'conforming interpretation' of the Extradition Act 2003 with the Council 
Framework Decision was accepted and applied by the House of Lords in Dabas y High Court of Justice 
in Madrid [2007] 2 AC 31 (HL) per Lord Bingham at para 5. See too Lord Brown of Eaton- under- 
Heywood, ibid, at para 76: '[Case C- 105/03 Criminal Proceedings against Marial Pupino [[2005] ECR 
I -5285] imposes upon national courts the same interpretative obligation to construe national law so far 
as possible to attain the result sought to be achieved by framework decisions as the Court of Justice in 
Marleasing SA y La Comercial Internacional de Alimentación SA (Case C- 106/89) [1990] ECR I-4135 had 
earlier imposed upon national courts to achieve the purpose of directives. And that in turn, as Lord 
Steyn explained in Ghaidan y Godin- Mendoza [2004] 2 AC 557, para 45, is essentially the same strong 
interpretative obligation which section 3 of the Human Rights Act 1998 imposes (not just on courts, of 
course, but on all public authorities) to avoid breaches of the European Convention on Human Rights: 
the requirement "so far as it is possible to do so" to read and give effect to legislation in a way which 
is compatible with Convention rights.' 

124 See Case C -66/08 Szymon Kozlowski v Poland [2008] ECR I -6041 (Grand Chamber) at para 3. 
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C- 385/01 Gözütok and Brügge [2003] ECR I -1345, paragraph 32, and Case C- 467/04 
Gasparini and Others [2006] ECR I -9199, paragraph 29).175 

11.57 However, in Article 1(3) of the Framework Decision 2002/584 it is expressly 
provided that while the definition of the offences covered by the provision and of 

the penalties applicable are matters which fall to be determined by the law of the 

Member State issuing the extradition request, all Member States' authorities are 

required to respect those fundamental rights and fundamental legal principles 
now expressly enshrined in Article 6 TEU.126 The national court is, in any event, 

also bound as a matter of EU law to read and to give effect to both the EU 

provisions and those national provisions falling within their scope in a manner 
which is consistent with the requirements of fundamental rights as incorporated 
into EU law from the national constitutions of the Member States127 and as set 

out: 

a) in the EU Charter of Fundamental Rights and Freedoms128; 
b) in other international human rights instruments in which they have partici- 

pated (such as, for example, the International Covenant on Civil and Political 

Rights and the Convention on the Rights of the Chi1d129); and 
c) in the provisions of the ECHR.130 

11.58 There is thus some overlap between what EU law might require and what the 

ECHR might expect, but the fact that a case falls within the ambit of EU law 

means that the range of potentially relevant human rights instruments and case 

law is much greater than in the case of a simple Convention rights challenge 
brought purely under the Scotland Act or the Human Rights Act. 

125 Case C- 303/05 Advocaten voor de Wereld VZW v Leden van de Ministerraad [2007] ECR I -3633 (ECJ, 

Grand Chamber) at para 59. 
126 Although as AG Ruiz -Jarabo Colomer noted in his Opinion dated 12 September 2006 in Case 

C- 303/05 Advocaten voor de Wereld VZW, ibid, at para 70: ' ... Article 1(3) of the Framework Decision 
contains a solemn declaration which, had it not been included, would have been implicit since one of 

the founding principles of the European Union is respect for human rights and fundamental freedoms 
(Article 6(1) EU), enshrined as general principles of Community law, with the scope which they derive 
from the Rome Convention and the constitutional traditions common to the Member States (Article 

6(2) EU).' 
127 Case C -36/02 Omega Spielhallen- and Automatenaufstellungs -GmbH [2004] ECR I -9609 at paras 

34-35: '... [T]he Community legal order undeniably strives to ensure respect for human dignity as a 

general principle of law. There can therefore be no doubt that the objective of protecting human 
dignity is compatible with Community law, it being immaterial in that respect that, in Germany, the 

principle of respect for human dignity has a particular status as an independent fundamental right.... 
Since both the Community and its Member States are required to respect fundamental rights, the 

protection of those rights is a legitimate interest which, in principle, justifies a restriction of the 

obligations imposed by Community law, even under a fundamental freedom guaranteed by the Treaty 

such as the freedom to provide services (see, in relation to the free movement of goods, C- 112/00 

Schmidberger [2003] ECR I -5659, paragraph 74).' 
128 See, eg, Case C- 303/05 Advocaten voor de Wereld VZW, above n 122, at para 46. 
129 See Case C- 540/03 European Parliament v Council [2006] ECR I -5769 at para 37: 'The Court has 

already had occasion to point out that the International Covenant on Civil and Political Rights is one 

of the international instruments for the protection of human rights of which it takes account in 

applying the general principles of Community law (see, inter alia, Case 374/87 Orkem v Commission 
[1989] ECR 3283, para 31; Joined Cases C- 297/88 and C- 197/89 Dzodzi [1990] ECR I -3763, para 68; and 

Case C- 249/96 Grant [1998] ECR I -621, para 44). That is also true of the Convention on the Rights of 

the Child referred to above which, like the Covenant, binds each of the Member States.' 
130 See, eg, Case C- 288/05 Staatsanwaltschaft Augsburg v Jürgen Kretzinger [2007] ECR I -6441. 
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ELI-US agreements on extradition and mutual assistance 

Council Decision 2009/820/JHA,131 on the conclusion on behalf of the EU of the 11.59 
Agreement on extradition between the EU and the USA and the Agreement on 
mutual legal assistance between the EU and the USA, came into force 1 February 
2010. The Council Decision approves the conclusion of the two agreements with 
the USA. The agreement on extradition is intended to simplify the extradition 
procedure between the EU and the USA, and to extend the range of crimes for 
which extradition is possible. It also makes provision for the requested State to 
make extradition conditional on the non -imposition or the non -carrying out of the 
death penalty The agreement on mutual legal assistance increases the possibili- 
ties to exchange - financial information between the EU and the USA, includes 
provisions to enable the setting up of joint investigative teams and the use of 
video conferencing, and includes provisions on protection of personal data. 

Judgments in absentia 

The Judgments in Absentia Framework Decision 2009 / 299 /JHA132 amends other 11.60 
Framework Decisions (notably on the European Arrest Warrant, financial penal- 
ties, confiscation orders, the transfer of sentenced persons, and the supervision of 
probation measures and alternative sanctions) and sets conditions under which 
the recognition of decision rendered at the 
person concerned did not appear in person should not be refused. Put shortly, if 
the defendant was properly informed about the original trial or had an appointed 
lawyer to represent him, or has a right to a retrial or an appeal, a criminal decision 
taken in absentia has to be recognised in other Member States. Member States 
were required to implement the provision of this Framework Decision by 28 
March 2011. 

Freezing of assets 

The Framework Decision 2003/577/JHA133 on the execution in the EU of orders 11.61 
freezing property or evidence, sets out common rules by reference to which the 
authorities of one Member State must recognise and execute in that State's 
territory a 'freezing order' issued by a judicial authority of another Member State 
in the framework of criminal proceedings. Such freezing orders may be used 
either for securing evidence, or for the subsequent confiscation of property. The 
implementation date for this provision was 2 August 2005. It was implemented in 
the UK by provisions contained in the Crime (International Cooperation) Act 

133 [2009] OJ L291/40 
132 [2009] OJ L81/24. 
133 [2003] OJ L196/45. 
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2003, though some concerns have been expressed by the EU institutions as to 

whether the UK has sufficiently or fully implemented the EU freezing order 
provisions. 

Confiscation orders 

11.62 Framework Decision 2006/783/JHA134 on the application of the principle of 

mutual recognition of confiscation orders was due to be implemented by 24 

November 2008. The Framework Decision seeks to facilitate cooperation between 
Member States as regards the mutual recognition and execution of orders to 

confiscate property. It obliges a Member State to recognise and execute in its 

territory confiscation orders issued by a court competent in criminal matters of 

another Member State. The general principle is that the competent authorities in 

the executing State will, without further formality, recognise a confiscation order 

which has been transmitted in accordance with rules laid down in the Framework 
Decision, and will take all the necessary measures for its execution. The Frame- 

work Decision contains a list of offences for which, if they give rise to a 

confiscation order and are punishable in the issuing State by a custodial sentence 
of a maximum duration of at least three years, execution of the confiscation order 

will take place without verification of the dual criminality of the acts in the 

executing Member State. Its provisions were largely anticipated by the Proceeds 
of Crime Act 2002, as amended. 

11.63 The provisions of the 2006 Framework Decision are supplemented by Framework 
Decision 2005/212/JHA on Crime- related Proceeds, Instrumentalities and Prop - 

erties,133 which was due to be implemented by 15 March 2007. The 2005 Frame- 

work Decision also seeks to facilitate cooperation between Member States as 

regards the recognition and execution of orders to confiscate the proceeds of 

crime. Under the mutual recognition principle, a Member State will have to 

recognise and execute in its territory confiscation orders issued by judicial 
authorities of another Member State. 

Mutual recognition and enforcement of financial penalties 

11.64 Framework Decision 2005/214/JHA,136 on the application of the principle of 

mutual recognition to financial penalties, makes provision for fines or penalties of 

70 or more imposed by the authorities in one Member State to be recognised and 

enforced in another Member State. Its due date for implementation was March 

2007. In England and Wales, sections 80 to 92 of the Criminal Justice and 

Immigration Act 2008 (which came into force on 1 October 2009) purport to 

implement this Framework Decision. In Scotland, the Mutual Recognition of 

134 [2006] OJ L328/59. 
135 [2005] OJ L 68/49. 
136 [2005] OJ L76/16. 
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Criminal Financial Penalties in the European Union (Scotland) Order 2009137 
which came into force on 12 October 2009 -is the relevant national implementing 
provision 

A related provision establishing an EU -wide system for the enforcement of fines 11.65 
for road traffic offences has since been proposed by the Commission. The 
proposal aims to improve road safety in the EU by establishing an information 
exchange system to facilitate the cross - border enforcement of sanctions for four 
road traffic offences committed with vehicles registered in Member States other 
than the State of the offence (speeding, drink -driving, not using a seat belt and 
failing to stop at a red traffic light). 

Mutual recognition of convictions 

Framework Decision 2008/675/JHA,138 on taking account of convictions in 11.66 
Member States in the course of new criminal proceedings, aims to have Member 
States treat convictions in other EU countries as they would treat domestic 
convictions. In particular, the Framework Decision requires Member States to 
ensure that in the course of criminal proceedings against a person, previous 
convictions handed down against the same person for different facts in other 
Member States are taken into account as previous national convictions would be. 
Furthermore, that equivalent legal effects are attached to them as to previous 
national convictions, in accordance with national law. 

Depending on the particular criminal system in force in the Member States and 11.67 
the use which they normally make of previous convictions, this consideration of 
previous convictions in other Member States might apply at the pre -trial stage, at 
the trial stage and at the time of execution of the conviction. Consequently, 
Member States could take such convictions into account when determining such 
matters as, for example: provisional detention; the definition of the offence 
charged; and the type and level of the sentence if convicted. It would seem, then, 
to require previous convictions in other Member States to be taken into account, 
say, in the UK even in circumstances where, at the time of that conviction, no 
conviction in the UK would have been possible in respect of that act. Issues under 
Article 7 ECHR may yet arise in relation to the interpretation and application of 
this Framework Decision. 

This Framework Decision was due to be implemented by 15 August 2010. Section 11.68 
144 of and Schedule 17 to the Coroners and Justice Act 2009 -which received 
Royal assent on 12 November 2009 -are the measures which implement the 
terms of the Framework Decision in England and Wales. The provisions will be 
brought into force on such a day as the Secretary of State may by order appoint. 

137 SSI 2009/342 
. 

138 [2008] OJ L220/32. 
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Double jeopardy and conflicts of jurisdiction 

11.69 Council Framework Decision 2009/948/JHA,139 on the prevention and settlement 
of conflicts of exercise of jurisdiction in criminal proceedings, is due to be 

implemented by 15 June 2012. The Framework Decision aims to prevent situa- 

tions where the same person is subject to parallel criminal proceedings in 

different Member States in respect of the same facts, thereby seeking to prevent 
an infringement of the principle of 'ne bis in idem'. It does this by promoting 
cooperation between the competent authorities of the Member States, in that 

when a competent authority has reasonable grounds to believe that parallel 

proceedings are being conducted in another Member State, it has an obligation to 

contact the competent authority of that other Member State to confirm the 

existence of such parallel proceedings, with a view to initiating direct consulta- 
tions. 

11.70 The Framework Decision sets out how and when consultations should be 

initiated, and in what form, the information that should be provided, how 

consensus should be reached and provision for referring the matter to Eurojust. 

Mandatory transfer of prisoners 

11.71 The Transfer of EU Prisoners Framework Decision 2008 /909 /JHA14o seeks to 

enable sentenced persons to be transferred to another Member State for enforce- 

ment of their sentences, bearing in mind the possibility of social rehabilitation. It 
aims to overcome problems in the current system, governed by the 1983 Council 

of European Convention on the Transfer of Sentenced Persons, which is deemed 
to be slow and bureaucratic.141 In particular, it speeds up the process of transfer- 
ring a sentenced person from one Member State to his 'home' Member State, 

where it is felt that 'optimum social rehabilitation' can be achieved. The deadline 
for its implementation is 5 December 2011. 

139 [2009] OJ L328/42. 
140 [2008] OJ L327/27. 
141 This Prisoner Transfer Convention is given effect to in the UK by the Repatriation of Prisoners 

Act 1984 (as amended). See R y Home Secretary, ex p Read [1989] AC 1014 (HL) per Lord Bridge of 

Harwich at 1048 -49,1052. See also R (on the application of Shields) y Secretary of State for Justice [2010] QB 

150 per May LJ at paras 17 -18: 'In our judgment, the question whether the Convention [on the Transfer 

of Sentenced Persons (Council of Europe, Strasbourg, 1983)] is incorporated [by the Repatriation of 

Prisoners Act 1984] so that its very words become part of English statute law is a distraction.... It is a 

distraction because the United Kingdom has adopted the Convention and adheres to it, and the 

Secretary of State, as the executive, has international obligations to comply with the Convention and a 

duty to respect those obligations in matters concerning foreign states. The Secretary of State therefore 
cannot and will not ignore such obligations in any consideration of Mr Shields's case. The Secretary of 

State in fact adopts the position that he is bound to act in accordance with the Convention ... In the 

present case, the Secretary of State will not for very good reason ignore the United Kingdom's 
international obligations, so that the question whether the Convention is incorporated is academic 
only.' 
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Supervision measures 

The Probation Framework Decision 2008/947/JHA142 seeks, among other things, 11.72 
to facilitate the social rehabilitation of sentenced persons and, in the case of 
offenders who do not live in the State of conviction, the application of suitable 
probation measures and alternative sanctions. The Framework Decision lays 
down rules according to which a Member State, other than the Member State in 
which the person concerned has been sentenced, recognises judgments and, 
where applicable, probation decisions, and supervises probation measures 
imposed on the basis of a judgment, or alternative sanctions contained in such a 
judgment, and takes all other decisions relating to that judgment. The deadline 
for implementatí n was 6 December 2011. 

The Provisional Detention Framework Decision 2009/829/JHA143 lays down 11.73 
rules according to which one Member State recognises a decision on supervision 
measures issued in another Member State as an alternative to provisional deten- 
tion. It also includes provisions on how Member States are supposed to monitor 
the supervision measures and how they should surrender the person concerned 
to the issuing Member State if those measures are breached. The objectives of the 
Framework Decision include promoting, where appropriate, the use, in the 
course of criminal proceedings, of non -custodial measures for persons who are 
not resident in the Member State where the proceedings are taking place. It is due 
to be implemented by 1 December 2012. 

Proposed measures: transfer of criminal proceedings 

At the time of writing there were also proposals for legislation to provide a 11.74 
mechanism for the transfer of proceedings in criminal matters. The draft Transfer 
of Criminal Proceedings Directive 2009144 was an initiative of 16 Member States 
who jointly proposed legislation to establish common rules to facilitate the 
transfer of criminal proceedings between EU Member States. The proposal 
focused on cooperation between competent authorities and provided that a 
Member State might ask for proceedings to be transferred if it would improve the 
efficient and proper administration of justice, and if at least one of a number of 
criteria was met, such as where the suspect or the victim is ordinarily resident. 

142 [2008] OJ L337/102. 
13 [2009] OJ L294/20. 
144 [2009] OJ C219/03. 
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Police Cooperation in the EU in Criminal Matters 

Access to criminal records 

11.75 Council Decision 2005 /876 /JHA,145 on the exchange of information extracted 
from the criminal record, was due to be implemented by 21 May 2006. Its aim was 

to improve the existing machinery for sharing information on previous convic- 

tions, so as to make cross -border cooperation more effective as the first step in a 

longer -term plan to improve information- sharing on criminal records and estab- 

lish mechanisms for the mutual recognition of previous convictions. 

11.76 The provisions of the Council Decision are now incorporated into Framework 
Decision 2009/315/JHA,146 on the organisation and content of the exchange of 

information extracted from criminal records between Member States, which is 

due to be implemented by 27 April 2012. The Framework Decision sets out 

obligations for the convicting Member State, including: stating the nationality of 

the convicted person in the national criminal record; updating and transmitting 
the information to the Member State of the person's nationality; and communicat- 
ing the length of time the conviction is to remain in the register of the convicting 
Member State. The obligations of the Member State of the person's nationality 
include storing and updating the information transmitted by the convicting 
Member State. Conditions and deadlines apply for replying to a request for 

information extracted from criminal records. 

11.77 Provision is also made in Article 11 of Framework Decision 2009/315/JHA for the 

establishment of a system for exchanging information on convictions electroni- 
cally, using a standard format. Council Decision 2009/316147 on the establishment 
of the European Criminal Records Information System (ECRIS) is asserted to have 

been made in application of this Article 11 requirement. It requires the develop- 
ment of a computerised system allowing for the exchange of information on 

convictions between Member States from their existing criminal records data- 

bases. This was due to be implemented by 7 April 2012. 

Protection of personal data 

11.78 Certain aspects of illicit access to data are regulated by Council Framework 
Decision 2005/222/JHA148 on attacks against information systems. Further, 

Council Decision 2008/615/JHA149 makes provision in respect of the automated 
transfer between Member States of DNA profiles, finger -print data and national 
vehicle registrations, with a view to stepping up cross -border cooperation, 
particularly in combating terrorism and cross -border crime. 

145 [2005] OJ L322/ 33. 
146 [2009] OJ L93/23. 
147 [2009] OJ L 93/33. 
148 [2005] OJ L69/67. 
149 [2008] OJ L210/1. 
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However, the provisions of Framework Decision 2008 /977 /JHA,150 on the protec- 11.79 
tion of personal data processed in the framework of police and judicial coopera- 
tion in criminal matters, seek to ensure a high level of protection of individuals' 
right to privacy, while still guaranteeing a high level of public safety. The 
Framework Decision seeks to set out clear rules concerning data transmitted or 
made available, with a view to enhancing mutual trust between the competent 
authorities while fully respecting individual fundamental rights. It was adopted 
on the basis that the existing provisions of EU law on data protection, notably 
Data Protection Directive 95/46/EC, were insufficient since this Directive did not 
apply to the processing of personal data in the course of an activity which fell 
outside the scope of EC law (such as the Third Pillar actions of the Member States 
under the then EU Treaty), and in any case did not apply to processing operations 
concerning public security, defence, State security or the activities of the State in 
areas of criminal law. 

The Framework Decision applies directly only to data gathered or processed by 11.80 
competent authorities for the purpose of the prevention, investigation, detection 
or prosecution of criminal offences, or the execution of criminal penalties. It 
provides that 'personal data' may be collected only for specified, explicit and 
legitimate purposes. Processing must be lawful and adequate, relevant and not 
excessive. The rules in this Framework Decision regulating and restricting the 
transmission of personal data by the judiciary, police or customs to private parties 
do not apply to the disclosure of data to private parties (such as defence lawyers 
and victims) in the context of criminal proceedings. must be 
rectified if they are inaccurate, and must be erased or made anonymous when 
they are no longer required. The Framework Decision also provides a right to 
compensation and a right to a judicial remedy. It may be necessary to inform data 
subjects about the processing of their data, in particular where there has been 
particularly serious encroachment on their rights as a result of secret data - 
collection measures, in order to ensure that data subjects have effective legal 
protection. 

The Framework Decision allows for the possibility of archiving collated data in a 11.81 
separate data set if the data are no longer required and used for the prevention, 
investigation, detection or prosecution of criminal offences, or the execution of 
criminal penalties.151 Archiving in a separate data set is also permitted if the 
archived data are stored in a database with other data in such a way that they can 
no longer be used for the prevention, investigation, detection or prosecution of 
criminal offences, or the execution of criminal penalties. The appropriateness of 
the archiving period should depend on the purposes of archiving and the 
legitimate interests of the data subjects. In the case of archiving for historical 
Purposes, the Framework Decision allows that a very long period may be 
envisaged. 

150 [2008] OJ L 350/60. 
151 In Times Newspaper Ltd y United Kingdom [2009] Entertainment & Media Law Reports 14, the 

ECtHR found that accessing Internet archives may fall within the scope of Art 10 ECHR. 
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11.82 The provisions of the Framework Decision were to be implemented in Member 
States by 27 November 2010. 

Exchange of information among law -enforcement agencies 

11.83 Framework Decision 2006/960/JHA152 on the exchange of information among 
law- enforcement agencies sets out a basis for the exchange of information among 
police, custom or quasi - judicial investigative authorities in the Member States. 

The procedure under this Framework Decision is not intended for use in the 

context of the formal production of evidence in connection with judicial proceed- 
ings. Rather, it is intended to aid the process of information -gathering in the 

context of investigations. It cannot be used simply for 'fishing expeditions'. The 

basis for believing that particular information is available in another Member 
States, along with the reason for requesting this, must be set out in the request for 

information. The request may be refused by the receiving State's authorities on 

the usual grounds of protection of national security interests or that it might 

otherwise jeopardise an on -going criminal investigation or intelligence gathering 
operation, or simply that the end for which it is requested does not justify the 

request being complied_ with as it is disproportionate. 

European Evidence Warrant 

11.84 The European Evidence Warrant Framework Decision 2008/978/JHA153 is aimed 

at obtaining objects, documents and data for use in proceedings in criminal 
matters. It allows certain investigating authorities in Member State to share 

information which they hold, but does not authorise the investigation or gather- 
ing of new evidence. The European Evidence Warrant Framework Decision 

provides for the recognition of judicial decisions from other Member States for 

the recovery and preservation of evidence. The issuing authority has to be 

satisfied that obtaining the objects, documents or data sought is necessary and 

proportionate for the purposes of proceedings for which a European Evidence 
Warrant may be issued (Article 7(a) and Article 5). It is not entirely clear from its 

terms whether such a warrant may be issued only at the instigation of the 

prosecution authorities, or may also be used by defence agents seeking to obtain 

and preserve exculpatory evidence. 

11.85 Under Article 7(b) of the European Evidence Warrant Framework Decision 
2008 /978 /JHA, the issuing authority has to be satisfied that it could obtain the 

objects, documents or data in a 'comparable case' if they were on the territory of 

its own Member State. Certain limited grounds for non -recognition and non- 

execution by the 'executing State' of a European Evidence Warrant issued in 

another Member State are set out in Article 13 of the Framework Decision 

152 [2006] OJ L38/89. 
153 [2008] OJ L350/72. 
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2008 /978 /JHA. The Framework Decision was due to be implemented in the 
Member States by 19 January 2011.154 

Europol 

Council Decision 2009/371/JHA155 establishes the European Police Office 11.86 
(Europol) as an EU agency as from 1 January 2010, and extends Europol's 
mandate to deal with all serious cross - border crimes. Its new status is intended to 
facilitate the provision of assistance by Europol to the Member States in cross - 
border criminal investigations. The role of the European Parliament regarding the 
control of Europol and its democratic supervision has also been enhanced as a 
result of the Decision. 

Eurojust 

Council Decision 2009 /426 /JHA156 amends Decision 2002/187/JHA which set up 11.87 
Eurojust, with a view to giving it greater powers. On 1 October 2009, Europol and 
Eurojust signed a cooperation agreement. The purpose of the agreement is to 
enhance the cooperation between Eurojust and Europol in fighting serious forms 
of international crime. The agreement governs ways of achieving closer and 
increased cooperation, and includes provisions for the exchange of general and 
personal data. The Lisbon Treaty makes provision for the establishment of an EU 
Public Prosecutor's Office from Eurojust. At the time of writing this had not yet 
been achieved, but it was very much under discussion as an active proposal. 

Accreditation of forensic laboratories 

Council Framework Decision 2009 /905 /JHA,157 on accreditation of forensic ser- 11.88 
vice providers carrying out laboratory activities, has a deadline for implementa- 
tion regarding DNA profiles of 30 November 2013 and for finger -print data of 30 
November 2015. The purpose of the Framework Decision is to ensure that the 
results of laboratory activities carried out by accredited forensic service providers 
in one Member State are recognised by the authorities responsible for the 
prevention, detection and investigation of criminal offences in another Member 
State. 

154 Section 92 of the Criminal Justice and Licensing (Scotland) Act 2010 gives the Scottish Ministers 
power to make provision by order for the purposes of and in connection with implementing any 
obligations of the United Kingdom created by or arising under this Framework Decision 

155 
[2009] OJ L121/37. 

156 
[2009] OJ L138/14. 

157 [2009] OJ L 322/14. 
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Proposed European Investigation Order 

11.89 At the time of writing there were also proposals for new EU legislation to provide 
for a common European Investigation Order.158 The draft Directive sought to 

provide a new text to guide evidence -gathering in criminal matters between 
Member States. The UK Government opted in to the proposed Directive. Under 
its provisions it would be possible for investigators to use one standard form to 

request directly all kinds of evidence from their counterparts in other Member 
States. It would also, it is said, help victims of crime to avoid having to repeat 
their ordeal several times, or travelling to a jurisdiction, by allowing them to give 

evidence from their own Member State via video link. Authorities in the Member 
State would be able to refuse to recognise or carry out a duly- issued European 
Investigation Order orders only in a limited number of circumstances, such as 

where there are national security concerns. The Commission noted that the 

criminal justice and judicial authorities in the Member States might be reluctant 
to use shared evidence such as bank data, phone records or DNA, without first 

having mutual trust in the way it is obtained in the other Member States. In the 

Commission's view, therefore, further EU legislation is required, providing for 

common minimum standards for gathering evidence across the EU, to ensure its 

admissibility in court as well as respect for fundamental and fair trial rights. Any 

exchanges of data so recovered would, of course, have to comply with EU data 
protection rules and respect for fundamental rights. 

The EU Implications for the Practice of Criminal Law 

11.90 Member States have a duty under EU law to repeal national laws which are 

contrary to EU law.159 Where this has not been done, the Court of Justice has 

repeatedly stressed that it is the duty of national courts to give precedence to EU 

law in situations of conflict with national law,160 including fundamental national 
constitutional norms.161 Since a national law or constitutional rule which has the 

effect of denying or restricting an individual's EU law rights cannot be enforced 
before the national courts, it is a good defence to a criminal charge (or a civil 

claim) that the domestic legal instrument which forms the basis of the action is 

itself in breach of EU law. 

11.91 In England and Wales this 'Euro -fact' of the 'primacy' of EU law over national 
law was creatively (and notoriously) relied on in the course of the early 1990s by 

large retailers, in a concerted campaign seeking to render unenforceable the then 

existing restrictions on Sunday trading. The retailers opened in defiance of the 

158 [2010] OJ C165/02. 
159 Case 167/73 Commission y France [1974] ECR 359. 
160 See, eg, Case C- 381/89 VASKO [1992] ECR I -2111. 
161 In Case 11/70 Internationale Handelsgesellschaft GmbH v Einfuhr and Vorratstelle für Getriede and 

Futtermittel [1970] ECR 1125 para 3, the Court stated: '[T]he validity of a Community measure or its 

effect within a Member State cannot be affected by allegations that it runs counter to either 

fundamental rights as formulated by the constitution of that State or the principles of the national 
constitutional structure.' 
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Sunday trading restrictions imposed on them by the Shops Act 1950. They then 
put forward defences against any attempt to enforce the national law by the 
criminal law, by relying in court upon considerations of EU law which, they said, 
gave them a right to stay open and trade on a Sunday regardless of the provisions 
of the Shops Act. Initially, it was argued by way of defence on behalf of the 
retailers that these national restrictions on Sunday opening constituted a quanti- 
tative restriction on imports from other Member States in the EU, and so 
contravened Article 30 EC (now Article 28 TFEU).162 

When this argument was ultimately rejected by the Court of Justice,163 a new 11.92 
'Euro- defence' was found. The retailers claimed that since the majority of people 
employed by .hem on a Sunday in retail outlets were women, restrictions on 
Sunday opening disproportionately and adversely affected women's employ- 
ment, contrary to the EU law prohibition on indirect sex discrimination.164 

The restrictions on Sunday trading in England and Wales were liberalised by the 11.93 
UK Parliament before this new defence had run its course. The retailers' extra- 
Parliamentary campaign for reform was successful. The practical point to be 
taken from the Sunday trading saga from the criminal practitioner's point of view 
is that an EU law defence can be as effective as a Convention rights defence -if 
not more so.163 

'62 See, eg, WH Smith Do -it -All Ltd and Another y Peterborough City Council [1990] 2 CMLR 577; B &Q 
Pic y Shrewsbury and Atcham Borough Council [1990] 3 CMLR 535; Mendip District Council y B &Q Plc 
[1991] 1 CMLR 113; Stoke on Trent City Council y B &Q Plc [1991] 2 WLR 42; Kirklees Metropolitan Borough 
Council y Wickes Building Supplies Ltd [1991] 3 WLR 985. 

163 Case C- 169/91 Stoke on Trent Borough Council v B &Q Plc [1992] ECR I -6635. 
'64 Chisholm y Kirklees Metropolitan Borough Council [1993] ICR 826. 
165 See A O'Neill, 'Fundamental Rights and the Constitutional Supremacy of Community Law in 

the United Kingdom after Devolution and the Human Rights Act' [2002] Public Law 724. 
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EU Employment Protection Law 

INTRODUCTION 

12.01 The third preamble to the 1957 Treaty of Rome (now the TFEU) affirms 'as the 

essential objective of the [Member States] efforts, the constant improvements of 

the living and working conditions of their peoples'. The EU has always had 
competence to pass legislation governing employment protection, under what 
was formerly Article 118 of the Treaty of Rome. This referred to matters relating to 

'employment, labour law and working conditions, the right of association and 

collective bargaining between employers and workers'. 

12.02 However, EU legislation pursuant to this Treaty provision required unanimous 
backing from the Member States, and in the face of consistent opposition from the 

UK Government, notably during the 1980s and early 1990s, little progress was 
made. Thus only four directives were adopted in this way: two under a Labour 
administration (the Collective Redundancies Directive 75/129/EEC1 and the 

Acquired Rights Directive 77/187/EEC2) and two during the Thatcher era, which 
required only minor adjustments to existing domestic legislation (the Insolvency 
Protection Directive 80/987/EEC3 and the Directive on Written Particulars of 

Employment Contracts 91/533/EEC4). 

12.03 In December 1989, all of the then Member States -with the exception of the 

UK- signed up to the Community Charter of Fundamental Social Rights of 

Workers .3 This was a political declaration with no binding legal force or effect, 

which enumerated a series of social and labour rights for workers such as: the 

improvement of living and working conditions of all workers, including rights to 

paid annual leave and weekly breaks; the right to an adequate level of social 

security benefits; freedom of association in trade unions, and the rights to strike 

and to negotiate and conclude collective agreements; equal treatment between 
men and women; the right to information, consultation and participation in 

1 [1975] OJ L48/29. The original Collective Redundancies Directive was subsequently repealed 
and replaced by Council Directive 98/59/EC [1998] OJ L225/16. 

2 [1977] OJ L61/26. This Directive was subsequently repealed and replaced by Council Directive 
2001/23/EC [2001] OJ L61/26. 

3 [1980] OJ L283/23. The original Acquired Rights Directive was subsequently repealed and 

replaced by the consolidating and codifying Employment Protection (Insolvency) Directive 2008/ 

94 /EC [2008] OJ L283/36. 
4 [1991] OJ L288/32. 
5 9 December 1989, COM(89) 471 final. 
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decisions involving major changes in the workplace and /or the workforce; and 
the protection of the young, the elderly and the disabled. 

The equivalent document within the context of the Council of Europe institutions 12.04 
was the European Social Charter of 1961, which the UK had signed. This 
guaranteed, among other social and economic rights: employment protection 
rights, such as the right to work in a. safe environment under just conditions for 
fair remuneration, and the right to organise and collectively bargain in trade 
unions; welfare rights, such as the protection of health, access to social and 
medical assistance, social security and social welfare services; and special social, 
legal and economic protection for the disadvantaged and potentially socially 
excluded, suck as children, mothers and families, the disabled, the old, and 
migrant workers and their families. This document was never incorporated into 
UK domestic law. There is, in any event, no procedure for individuals to make 
complaints of breach of its provisions by a Member State. A protocol was added 
to the Social Charter in 1995 allowing for the possibility of collective complaints 
being made by international and national organisations of employers and of trade 
unions to the Social Charter's Committee of Independent Experts,6 and in May 
1996 the Council of Europe produced a revised European Social Charter, updat- 
ing and altering some of the substantive provisions of the original 1961 Social 
Charter. 

During the negotiations prior to the Maastricht Treaty, it was proposed that the 12.05 
substance of the rights set out in the Community Social Charter (which echoed 
many of those already contained in the 1961 European Social Charter) should be 
fully incorporated into EU law by appropriate amendments to the Treaty of Rome 
(to be known as 'the Social Chapter'). However, the UK again did not agree, and 
since Treaty amendments also have to be agreed unanimously, a compromise was 
reached whereby EU institutions and procedures could be used to implement 
social rights but the UK would be excluded from the EU decision- making 
procedures on these issues and any legislation adopted would not apply to the 
UK.7 

The UK's opt -out from the Community Social Chapter meant that any EU social 12.06 
legislation which was to apply to all of the Member States had to be presented in 
another guise, for example as workplace health and safety, which permitted 
legislation to be adopted by majority vote. This was what happened with the 
original Working Time Directive8 which regulates, for example, the maximum 
length of the working week, night working and paid annual leave.9 (The UK 

6 See R Brillat, 'A New Protocol to the European Social Charter Providing for Collective 
Complaints' [1996] European Human Rights Law Review 52. 

7 Treaty on European Union, Agreement on Social Policy concluded between the Member States 
of the European Community with the exception of the UK (Protocol 14 to the Maastricht Treaty). 

e Directive 93/104/EC [1993] OJ L307/18 was presented as a health and safety measure, in 
further implementation of the programme envisaged by the Framework Health and Safety Directive 
89/391/EC, and under the legislative procedure contained in what was then Art 118A of the Treaty of 
Rome 1957 allowing for qualified majority voting. 

9 See also the Pregnant Workers Directive 92/85/EEC [1992] OJ L348/1, which is discussed in ch 
14 below, 'EU Equality Law'. 
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subsequently pursued an unsuccessful legal challenge to the Council's decision to 

adopt the Directive under health and safety provisions.lo) And another employ- 
ment law, Directive 96/71/EC" on the rights of workers posted to other Member 
States, was successfully adopted by the EU to apply to all Member States under 
the Treaty provisions governing free movement of services. 

12.07 The Labour Government which was elected in May 1997 had pledged that it 

would reverse the UK's opt -out from the Social Chapter, and consequently it was 
agreed in the Amsterdam Treaty that the provisions of the Agreement on Social 

Policy should be incorporated within the main body of the EC Treaty and that 
any general EU legislative provisions which had been adopted by the other 
Member States under the Social Chapter during the UK opt -out would be 

extended to apply to the UK too.12 

THE TREATY PROVISIONS 

12.08 Post -Lisbon, Article 151 TFEU provides as follows: 

The Union and the Member States, having in mind fundamental social rights such as 

those set out in the European Social Charter signed at Turin on 18 October 1961 and in 

the 1989 Community Charter of the Fundamental Social Rights of Workers, shall have as 

their objectives the promotion of employment, improved living and working conditions, 
so as to make possible their harmonisation while the improvement is being maintained, 
proper social protection, dialogue between management and labour, the development of 

human resources with a view to lasting high employment and the combating of 

exclusion. 

12.09 Article 151 TFEU goes on to provide for the implementation of measures 
(whether laws, regulations or administrative action) by the Union and the 

Member States which are aimed at 'the approximation of provisions' in this area 

across the EU, while 'tak[ing] account of the diverse forms of national practices, 
in particular in the field of contractual relations, and the need to maintain the 

competitiveness of the Union's economy'. 

12.10 While excluding 'pay, the right of association, the right to strike or the right to 

impose lock- outs', and respecting 'the right of Member States to define the 

fundamental principles of their social security systems', Article 153 TFEU speci- 

fies EU competence to make directives which set out minimum requirements 
(always allowing Member States to maintain or introduce more stringent protec- 
tive measures compatible with the Treaties) in the following fields: 

a) improvement, in particular, of the working environment to protect workers' 
health and safety; 

b) working conditions; 

10 Case C -84/94 UK y Council [1996] ECR I -5755. 
11 [1996] OJ L18/1. 
12 See, eg, Directive 97/74/EC [1998] OJ L10/22 extending the European Works Council Directive 

to the UK; Directive 97/75/EC [1998] OJ L10/22 extending the Parental Leave Directive to the UK; 

Directive 98/23/EC [1998] OJ L131 /10 extending the Part -time Workers Directive to the UK. 
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c) social security and social protection of workers; 
d) protection of workers where their employment contract is terminated; 
e) the information and consultation of workers; 
f) representation and collective defence of the interests of workers and employ- 

ers, including co- determination; 
g) conditions of employment for third- country nationals legally residing in 

Union territory; 
h) the integration of persons excluded from the labour market, without preju- 

dice to any EU vocational training policy made under Article 166 TFEU; 
i) equality between men and women with regard to labour market opportuni- 

ties and treatment at work. 

Under Article 153 TFEU the European Parliament and the Council may also 12.11 
adopt non -harmonising measures designed simply to encourage cooperation 
between Member States in 'the combating of social exclusion' and in 'the 
modernisation of social protection systems'. Further, Article 156 TFEU tasks the 
Commission with encouraging cooperation and coordination of social policy 
action among the Member States, particularly in matters relating to: employment; 
labour law and working conditions; basic and advanced vocational training; 
social security; prevention of occupational accidents and diseases; occupational 
hygiene; and the right of association and collective bargaining between employ- 
ers and workers. 

Article 155 TFEU envisages a special legislative procedure for Social Chapter 12.12 
measures, whereby legislation should, if possible, be agreed by negotiation 
between what was traditionally known in UK labour law as 'the two sides of 
industry' or in Euro -speak as 'the Social Partners'. Currently, the Social Partners 
at EU level comprise the European Trade Union Congress (ETUC) on the 
employee side, and the Union of Industrial and Employers' Confederations of 
Europe ('UNICE') and European Centre of Employers and Enterprises providing 
Public Services ('CEEP') representing, respectively, private- and public- sector 
employers. Any resulting concluded contractual agreements between manage- 
ment and labour at the EU level might then be implemented as binding law either 
at the level of Member States or, at the joint request of the signatory parties, by a 
Council decision on a proposal from the Commission. 

EU FUNDAMENTAL RIGHTS AND EMPLOYMENT RIGHTS 

General Principles Jurisprudence of the CJEU 

The CJEU has noted the following as being fundamental rights implicit within the 12.13 
EU legal order and protected as general principles of EU law: 

- the right to exercise one's chosen trade or profession13; 

13 Case 44/79 Hauer y Land Rheinland -Pfalz [1979] ECR 3727. 



444 EU Employment Protection Law 

the right to join a trade union14; 
the right to engage in collective bargaining15; - the right to strike or to pursue other industrial action, provided that where 

such action impacts upon any the 'four freedoms'16 of EU law (free move- 

ment of capital, of goods and of services'' and of workers and establish- 
ment'$) it will be licit only if it could be said to be proportionate in all the 

circumstances, which is to say: reasonably fall within the scope of a legitimate 
purpose recognised as such by the CJEU (such as the protection of jobs or 

conditions of employment); if the action 'is suitable for ensuring the achieve- 

ment of the objective pursued and does not go beyond what is necessary to 

attain that objective'; and that the union does not have other means available 
to resolve the dispute; - the right to freedom of expression within employment,19 against a back- 

ground of duties relative to the maintenance of mutual20 trust and confidence 
within that employment21; 
the right not to be discriminated in employment on the basis of (other EU) 

nationality.22 

Provisions of the EU Charter of Fundamental Rights Relevant to Employment 
Protection 

12.14 Article 12(1) CFR is in the following terms: 

Everyone has the right to freedom of peaceful assembly and to freedom of association at 

all levels, in particular in political, trade union and civic matters, which implies the right 

of everyone to form and to join trade unions for the protection of his or her interests. 

12.15 This EU Charter provision corresponds to the terms of Article 11 ECHR (which is 

noted in para 12.30 below) and therefore, in accordance with Article 52(3) CFR, it 

14 See Joined Cases C- 193/87 & C- 194/87 Maurissen and another v Court of Auditors [1990] ECR I -95. 
15 See Case C- 271/08 Commission y Germany, 15 July, [2010] ECR I -nyr at para 37: '[T]he right to 

bargain collectively ... is recognised both by the provisions of various international instruments which 

the Member States have cooperated in or signed, such as Article 6 of the European Social Charter, 
signed at Turin on 18 October 1961 and revised at Strasbourg on 3 May 1996, and by the provisions of 

instruments drawn up by the Member States at Community level or in the context of the European 
Union, such as Article 12 of the Community Charter of the Fundamental Social Rights of Workers 

adopted at the meeting of the European Council held in Strasbourg on 9 December 1989, and Article 

28 of the Charter of Fundamental Rights of the European Union ( "the Charter "), an instrument to 

which Article 6 TEU accords the same legal value as the Treaties.' 
16 See Case T- 115/94 Opel Austria GmbH v Council of the European Communities [1997] ECR II -39 at 

para 108. 
17 See Case C- 341/05 Laval un Partneri Ltd v Svenska Byggnadsarbetareforbundet [2007] ECR I- 11767. 

18 See Case C- 438/05 International Transport Workers' Federation v Viking Line ABP [2007] ECR 

I- 10779. 
19 Case C- 150/98 P Economic and Social Committee v E [1999] ECR I -8877 at para 13. 
20 See Case T- 203/95 R Connolly v Commission [1995] ECR II -2919 at para 35. 
21 See Case C- 274/99 P Connolly v Commission [2001] ECR I -1611 at paras 127 -29; and Commission a 

Edith Cresson [2006] ECR I -6386. 
22 Case C- 214/94 Ingrid Boukhalfa v Germany [1996] ECR I -2253, applying the EU prohibition 

against nationality discrimination to a Belgian national and permanent Algerian resident who was 

employed by the German authorities in their embassy in Algeria, to require her equal treatment with 

employees of German nationality. 
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falls to be interpreted and applied in a manner which is consistent with the 
Convention provision, as understood in the jurisprudence of the European Court 
of Human Rights.23 

Article 15(1) CFR provides: 12.16 

Everyone has the right to engage in work and to pursue a freely chosen or accepted 
occupation. 

This is not a right which corresponds to anything in the European Convention on 12.17 
Human Rights but is, instead, derived from the aforementioned case law of the 
Court of Justice24 (which, in turn, has taken the concept from the principle 
contained in the post -War German Constitution, the Grundgesetz, which, in the 
light of the history of the 1930s Nuremberg laws which began the persecution of 
Germany's Jews by prohibiting their access to certain professions, recognised the 
right to pursue the occupation of one's choice as a fundamental constitutional 
right). 

Title IV of the EU Charter of Fundamental Rights is headed 'Solidarity' and sets a 12.18 
number of rights and principles in the area of socio- economic rights. These are 
derived from a variety of provisions, including the original 1961 and revised 1996 
European Social Charter, and the 1989 Community Charter on the rights of 
workers. The following may be relevant to the area of general employment 
protection: 

- Article 27 CFR: workers' right to information and consultation within their 
employment; 
Article 28 CFR: workers' and employers' right of collective bargaining and 
action, including strike action; - Article 29 CFR: workers' right of access to placement services; - Article 30 CFR: workers' right to protection in the event of unjustified 
dismissal25; - Article 31 CFR: workers' right to fair and just working conditions, having 
regard to their health, safety and dignity, including, specifically, the right to 

23 See Case C- 400/10 PPU J McB y LE, 5 October, [2010] ECR I -nyr at para 53: '[I]t follows from 
Article 52(3) of the. Charter that, in so far as the Charter contains rights which correspond to rights 
guaranteed by the ECHR, their meaning and scope are to be the same as those laid down by the 
ECHR. However, that provision does not preclude the grant of wider protection by European Union 
law. Under Article 7 of the Charter, "[e]veryone has the right to respect for his or her private and 
family life, home and communications ". The wording of Article 8(1) of the ECHR is identical to that of 
the said Article 7, except that it uses the expression "correspondence" instead of "communications ". 
That being so, it is clear that the said Article 7 contains rights corresponding to those guaranteed by 
Article 8(1) of the ECHR. Article 7 of the Charter must therefore be given the same meaning and the 
same scope as Article 8(1) of the ECHR, as interpreted by the case -law of the European Court of 
Human Rights (see, by analogy, Case C- 450 /06 Varec [2008] ECR I -581, paragraph 48).' 

Z' See, eg, Case 4/73 Nold [1974] ECR 491 at paras 12 -14; and Case 44/79 Hauer v Land 
Rheinland -Pfalz [1979] ECR 3727. 

zs hi Case C- 361/07 Polier 16 January [2008] ECR I -6* (sum pub), a French court made a 
Preliminary reference on the compatibility with Art 30 CFR and other International Labour Organisa- 
tion ('ILO') and European Social Charter provisions of a new form of employment contract (contrat 
nouvelle d'embauche) in France under which the employee's normal statutory employment protection 
was suspended for the contract's first two years. The CJEU held that the dispute fell outside the scope 
of EU law and that it was therefore not competent to answer the reference. 
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limitation of maximum working hours, to daily and weekly rest periods and 
to an annual period of paid leave; - Article 32 CFR: prohibition of child labour and the protection of young 
people at work; 
Article 33 CFR: the right to protection from dismissal from employment for a 

reason connected with maternity, and the right to paid maternity leave and to 

parental leave following the birth or adoption of a child. 

12.19 But as we noted in chapter six above, Protocol 30 TEU seeks to carve out a legally 
enforceable exception or opt -out for both Poland and the UK in relation to the 

application of these Charter provisions, by providing that 

nothing in Title IV 'Solidarity' of the Charter creates justiciable rights applicable in 

Poland or in the United Kingdom except in so far as Poland or the United Kingdom has 

provided for such rights in its national law. 

The Thatcher legacy of an 'anti- Social Europe' would appear to live on in this 

Protocol. 

Provisions of the European Convention on Human Rights 

12.20 The existence of the original European Social Charter 1961, with its emphasis on 

collective social, economic and welfare rights, was in the past sometimes used by 

the European Court of Human Rights to justify and explain its own somewhat 
restrictive approach to the interpretation and application of the ECHR in cases 

raising employment protection issues, for example on the question of a right to 

union recognition in the workplace28 or on the right to strike.? But more recent 
case law from the Strasbourg Court-decided, in, part under the influence of the 

jurisprudence of tiffe CJEU has shown a greater willingness to allow for the use 

of Convention rights to provide protection in the workplace. 

Article 6 ECHR and the fair trial rights of employees 

12.21 In Pellegrin a France,28 the European Court of Human Rights sought specifically to 

realign its case law with that of the CJEU on free movement of workers, in 

relation to the fairness rights to be accorded employees in the public sector. 

Subsequently the Pellegrin criteria were further modified by the Grand Chamber 
of the Strasbourg Court in Vilho Eskelinen and Others a Finland29 to give Article 6 

fairness protection to a broader range of public service so as to ensure compatibil- 
ity with the earlier CJEU jurisprudence seen in Johnston y Chief Constable of the 

See, eg, National Union of Belgian Police a Belgium (1979 --80) 1 EHRR 578; Swedish Engine Drioeis 
Union v Sweden (1979-80) 1 EHRR 617; Schmidt and Dahlström a Sweden (1979 -80)1 EHRR 632; Council 

for Civil Service Unions u UK (1987) 50 D&R 228, (1988) 10 EHRR 26. 2 National Association of Teachers in Further and Higher Education v United Kingdom [1931 

ECommHR (Fust Chamber, 16 April 1998); for commentary, see [1998] European Human Rights Ear 
Review 773. 

Pellegrin v France (2001) 31 EHRR 651. 
Villes Eskelinen and Others v Finland (2007) 45 EHRR 43 (Grand Chamber). 
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RUC30 on the reach of fundamental fairness and court access rights even in 
relation to employment in the police, and in Sirdar y Ministry of Defence31 to 
working in the armed forces. In Cudak v Lithuania32 the Grand Chamber held that 
a secretary employed in the Polish embassy who was dismissed after claiming 
she had been sexually harassed by a member of the diplomatic staff, was 
unlawfully denied her right of access to a court to determine her claim for unfair 
dismissal. The Strasbourg Court held that there was no basis for court access to be 
denied on the basis of Poland's claim to State immunity when the secretary's job 
did not involve her performing any functions related to the exercise of sover- 
eignty by the State concerned. 

In Lombardi Vallauri v Italy33 the Strasbourg Court extended the principle of 12.22 
Article 6 fairness protection even to employment in the private sector by holding 
that held that in the circumstances of the non -renewal of the contract of a 
long -serving legal academic in a private Catholic university, the Italian courts 
should have required the university (and by necessary implication the Church 
authorities) to provide full and proper reasons for the claims made against the 
applicant which led to the non -renewal of his employment contract. Had the 
Italian courts done so, this would have allowed the applicant both to know just 
what was being said against him and, if so advised, to challenge its accuracy 
contest any supposed link between the opinions ascribed to him and his teaching 
activities. The university's mission to deliver a Catholic education could not, in 
the Strasbourg Court's view, justify such a basic denial of the applicant's rights to 
a fair process. 

Article 8 ECHR and the right to work in a chosen profession 

In the wake of the express recognition of the right to work in a chosen profession 12.23 
as a fundamental right of EU law,34 the European Court of Human Rights has, in 
turn, sought to find such a right in the ECHR. It has done so by giving a broad 
interpretation to Article 8 ECHR so as to include a right to earn a living through 
the pursuit of a chosen profession as an aspect of an individual's private life35 
Legislative or administrative measures which have the effect of preventing or 
disproportionately impeding an individual from pursuing his chosen trade or 
profession within the UK may be said for the purposes of Article 8 ECHR to 
constitute an interference with private life 36 

Case 772/84 Johnston a Chief Constable of the RUC [1986] ECR 1651. 
ai Case C- 273/97 Sirdar v Ministry of Defence [1999] ECR I -7403 at para 20. 

Cudak v Lithuania (2010) 51 EHRR 15. 
33 Lombardi Vallauri v Italy [2009] ECHR 39128/05 (Second Section, 20 October 2009). x Case 4/73 Nold [1974] ECR 491 at paras 12-14; and Case 44/79 Hauer v Land Rheinland -Pfalz 

[197_9] ECR 3727. 
35 See, eg, the decisions of the ECtHR in the following cases: Sidabras a Lithuania (2004) 42 EHRR 

104; Turek a SlOJakia (2006) 44 EHRR 861; Molka v Poland [2006] ECHR 56550/00 (Fourth Section, 11 
April 2006); Lykoure?ns v Greece ( 2008) 46 EHRR 7; Campagnano o Italy (2009) 48 EHRR 43; and 2ii kus v 
Lohuania [2009] ECHR 26652/02 (Second Section, 7 April 2009) at para 28. 

See R (Wright) J Secretary of State for Health [2009] 1 AC 739, HL and R (L) v Commissioner of Police 
the Metropolis [2010] 1 AC 410 per Lord Hope of Craighead at para 24: 'Excluding a person from 
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Article 8 ECHR and the right to respect for private life in (and from) the 
workplace 

12.24 In X y Commission,37 the CJEU had regard to Article 8(1) ECHR and found that the 

Commission as an employer had breached the individual's right to respect for his 
private life in requiring a compulsory AIDS tests of its employees. Following this, 
in Alison Halford y United Kingdom,38 the European Court of Human Rights also 

recognised that the individual has rights of respect for private life even within the 

workplace, which rights must be protected and respected by the employer. The 

Strasbourg Court held that telephone taps carried out on both Assistant Chief 

Constable Halford's office and home telephones by her employer to gather 
material to assist in their defence against sex discrimination proceedings brought 
by her were an unlawful violation of her Article 8 ECHR rights. Similarly in 

Copland y United Kingdom,39 the Strasbourg Court held that monitoring by an 

employer of an employee's telephone, e -mail and Internet usage while at work 
and without her knowledge constituted a violation of her right to respect for 

private life and correspondence. It was irrelevant that the data were not disclosed 
to anybody or used against the employee in disciplinary proceedings. 

12.25 In Bernhard Schüth v Germany,40 the Strasbourg Court considered the lawfulness of 

the dismissal of a Church employee (the organist and choirmaster in the Catholic 
parish) on grounds of conduct falling within the sphere of his private and family 
life, namely the fact that he had separated from his wife in 1994 and in 1995 

moved in with a new partner who was then expecting his child. In finding his 

dismissal from his position by the Church authorities to be incompatible with 
respect for his Convention rights, the ECtHR found that the German labour 
courts had failed properly to take into account and balance the applicant's right to 

respect for his private and family life against the interests of his Church employer. 
While the Strasbourg Court accepted that in signing the employment contract, the 

applicant had entered into a duty of loyalty towards the Catholic Church which 
limited his right to respect for his private life to a certain degree, his signature on 

the contract could not be interpreted as an unequivocal undertaking to live a life 

of sexual continence in the event of separation or divorce 41 

employment in her chosen field is liable to affect her ability to develop relationships with others, and 

the problems that this creates as regards the possibility of earning a living can have serious 
repercussions on the enjoyment of her private life ... She is entitled also to have her good name and 

reputation protected ... As Baroness Hale said in R (Wright) y Secretary of State for Health [2009] 1 AC 

739, paragraph 36, the fact that a person has been excluded from employment is likely to get about 

and, if it does, the stigma will be considerable.' 

37 Case C- 404/92P X v Commission [1994] ECR I -4347. 
38 Alison Halford v United Kingdom (1997) 25 EHRR 523. 
39 Copland y United Kingdom (2007) 45 EHRR 37. 
4o Bernhard Schüth y Germany [2010] ECHR 1620/03 (Fifth Section, 23 September 2010). 
41 Compare and contrast with the decisions of the European Court of Human Rights in: Michael 

Obst y Germany [2010] ECtHR 425/03 (Fifth Section, 23 September 2010), where the Strasbourg Court 

accepted the Convention compatibility of the German labour courts' upholding of the lawfulness of 

dismissal and excommunication of a Mormon individual who had been employed by the Mormon 
Church as director for Europe of their public relations department, after he had confessed to the 

church authorities of an adulterous affair and Siebenhaar y Germany [2011] ECHR 18136/02 (Fifth 

Section, 3 February 2011) where the Strasbourg court held that the dismissal of a Catholic kindergarten 
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Article 10 ECHR on freedom of speech and the workplace 

In the 1985 application Van der Heijden y The Netherlands,42 the European Commis- 
sion of Human Rights accepted that dismissal from employment for exercising 
the right to free expression could constitute a penalty or restriction on that 
freedom just as much as a specific prohibition on free speech. The Strasbourg 
Court disagreed, however, stating in 1986 that the Convention protected freedom 
of expression, not a right to job security.43 The Commission ruled in the same year 
that a Belgian teacher had been lawfully dismissed after she appeared on 
television to complain about State discrimination against homosexuals, citing her 
own case in which she ascribed her failure to be promoted to head teacher to the 
fact that she was herself gay.44. Both the Commission and Court took the view 
that acceptance of public office whether in becoming a judge or a senior civil 
servant, or local government officer, or, indeed, a teacher45 could legitimately 
bring with it certain restrictions on free speech. 

The Strasbourg jurisprudence began to alter with the 1995 decision, in Vogt v 12.27 
Germany, where the European Court of Human Rights held by the narrowest of 
margins (10:9) that dismissal by the German authorities of a State -employed 
teacher in a permanent post by reason of her membership of the German 
Communist Party (DKP) constituted an unlawful interference with her right to 
free expression 46 Further, in Wille y Liechtenstein, the European Court of Human 
Rights affirmed that sitting judges have rights to free expression under Article 10 
ECHR to allow them to comment on constitutional matters47; and in subsequent 
cases the Strasbourg Court has confirmed that journalists employed by public 

12.26 

teacher by Protestant Church for her active commitment to a third religious community- which 
styled itself the Universal Church /Brotherhood of Humanity -was justified. See also the Strasbourg 
Court's non -admissibility decision in Pay y UK [2008] ECHR 32792/05 (Fourth Section, 16 September 
2008) (also reported in [2009] IRLR 139), upholding the Convention proportionality of the dismissal of 
a probation officer who worked with sex offenders, once his out -of -work involvement in hedonist and 
fetish clubs, and in selling bondage and sadomasochism products, had become public and was 
brought to the attention of his employer. 

42 Van der Heijden y The Netherlands [1985] ECommHR 11002184 (8 March 1985); (1985) 41 D &R 268 
See the German Probationary Teachers cases, Kosiek y Germany (1986) 9 EHRR 328, concerning a 

physics teacher who was also a member of the neo -Nazi German National Democratic Party (NPD), 
and Glasenapp y Germany (1987) 9 EHRR 25. 

44 Morissens y Belgium [1988] ECommHR 11389/85 (3 May 1988); (1988) 56 D &R 127. 
4s See Ahmed y United Kingdom (2000) 29 EHRR 1, where the Court upheld the decision of the 

Commission in Ahmed y United Kingdom [1995] ECommHR 22954/93 (12 September 1995), (1995) 20 
EHRR CD72. 

46 Vogt v Germany (1995) 21 EHRR 205. 
47 Wille y Liechtenstein (1999) 30 EHRR 558. See too on judges as whistleblowers, Kudeshkina v 

Russia [2009] ECHR 29492/05 (First Section, 26 February 2009) para 94: 'The Court observes that the 
applicant made the public criticism with regard to a highly sensitive matter, notably the conduct of 
various officials dealing with a large -scale corruption case in which she was sitting as a judge. Indeed, 
her interviews referred to a disconcerting state of affairs, and alleged that instances of pressure on 
judges were commonplace and that this problem had to be treated seriously if the judicial system was 
to maintain its independence and enjoy public confidence. There is no doubt that, in so doing, she 
raised a very important matter of public interest, which should be open to free debate in a democratic 
society. Her decision to make this information public was based on her personal experience and was 
taken only after she had been prevented from participating in the trial in her official capacity.' 
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service concerns may legitimately air criticisms of their employers48 on the basis 

of their responsibilities to contribute to and encourage public debate, it being in 

the nature of their professional functions to impart information and ideas,49 and 
that there is little scope under Article 10(2) ECHR for restrictions on debate of 

questions of public interest so 

12.28 The question as to what responsibility, if any, the State has to ensure that there is 

respect for the individual employee's freedom of expression by private, ie 

non -State, employers is a vexed one. In Rommelfanger v Germany,51 the applicant, a 

doctor, was dismissed from his position in a Catholic hospital after expressing 
views on abortion in print and on television, which views were not in conformity 
with official Church teaching. The Commission held that the State might be in 

breach of its obligation to respect free speech rights if it permitted a situation in 

which there was no 'reasonable relationship between the measures affecting 
freedom of expression and the nature of employment as well as the importance of 

the issue for the employer'. It held on the facts that views on abortion were 

important enough within a Catholic context to justify the dismissal of a physician 
from his employment with the Church. 

12.29 The European Court of Human Rights has now extended the protections of 

Article 10 ECHR to acts of whistle -blowing by public servants acting responsibly 
and in good faith.52 In its unanimous decision in Guja v Moldova, the Grand 
Chamber of the Strasbourg Court stated: 

[A] civil servant, in the course of his work, may become aware of in -house information, 
including secret information, whose divulgation [sic] or publication corresponds to a 

strong public interest. The Court thus considers that the signalling by a civil servant or 

an employee in the public sector of illegal conduct or wrongdoing in the workplace 

48 See Fuentes Bobo y Spain (2001) 31 EHRR 50 at para 38; and Wojtas -Kaleta v Poland [2009] ECHR 

20436/02 (Fourth Section 16 July 2009) at para 46. See too Manole and Others v Moldova [2009] ECHR 

13936/02 (Fourth Section, 17 September 2009). 
49 See, however, Stoll y Switzerland (2008) 47 EHRR 59 (Grand Chamber): 'Notwithstanding the 

vital role played by the press in a democratic society, journalists cannot, in principle, be released from 

their duty to obey the ordinary criminal law on the basis that Article 10 affords them protection. 
Paragraph 2 of Article 10 does not, moreover, guarantee a wholly unrestricted freedom of expression 
even with respect to press coverage of matters of serious public concern (see, for example, Bladet 

Tromso and Stensaas v Norway [GC], no 21980/93, § 65, ECHR 1999 -III, and Monnat y Switzerland, no 

73604/01, § 66, ECHR 2006- ...).... Hence, the safeguard afforded by Article 10 to journalists in relation 
to reporting on issues of general interest is subject to the proviso that they are acting in good faith and 

on an accurate factual basis and provide "reliable and precise" information in accordance with the 

ethics of journalism (see, for example, Fressoz and Roire y France [GC], no 29183/95, § 54, ECHR 1999 -I; 

Monnat, cited above, § 67; and Pedersen and Baadsgaard y Denmark [GC], no 49017/99, § 78, ECHR 

2004 -XI).' 
5o See, among other authorities, Surek y Turkey (No 1) (1999) 7 BHRC 339. 
51 Rommelfanger y Germany [1989] ECommHR 12242/86 (1989) 62 D &R 1514 
52 See, however, Poyraz y Turkey [2010] ECHR 15966/06 (Second Section, 7 December 2010), where 

the Strasbourg Court found that Art 10 ECHR had not been breached as a result of a defamation case 

taken by a judge against a civil servant who had been appointed to investigate complaints as to the 

judge's conduct, which report was then leaked. The Court held that in failing to distance himself from 

the report's contents to avoid damaging the honour of others, the civil servant had failed to display 
the necessary discretion required of him, and so his comments implicitly endorsing the finding of the 

leaked report were not protected by Art 10 ECHR. The Court observed that increased vigilance was 

required of civil servants in charge of investigations involving information covered by an official 

secrecy clause designed to ensure the proper administration of justice. 
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should, in certain circumstances, enjoy protection. This may be called for where the 
employee or civil servant concerned is the only person, or part of a small category of 
persons, aware of what is happening at work and is thus best placed to act in the public 
interest by alerting the employer or the public at large. In this context, the Court has had 
regard to the following statement from the Explanatory Report to the Council of 
Europe's Civil Law Convention on Corruption (see paragraph 46 above): 

'In practice corruption cases are "difficult to detect and investigate and employees or 
colleagues (whether public or private) of the persons involved are often the first 
persons who find out or suspect that something is wrong'. 

The Court reiterates that there is little scope under Article 10 § 2 of the Convention for 
restrictions on debate on questions of public interest (see, among other authorities, Sürek v 
Turkey (no 1) [GC], no 26682/95, § 61, ECHR 1999 -IV). In a democratic system the acts or 
omissions of government must be subject to the close scrutiny not only of the legislative 
and judicial authorities but also of the media and public opinion. The interest which the 
public may have in particular information can sometimes be so strong as to override even 
a legally imposed duty of confidence (see Fressoz and Roire v France [GC], rio 29183/95, 
ECHR 1999 -I; and Radio Twist, AS v Slovakia, no 62202/00, ECHR 2006- ...) 53 

Article 11 ECHR and the right to strike 

In more recent case law from the Strasbourg Court, the terms of the European 12.30 
Social Charter and ILO Convention have been used to inform and elucidate rights 
implicit in Article 11 ECHR which guarantees the individual's rights of freedom 
of peaceful assembly and freedom of association with others, including the right 
to form and joint trade unions for the protection of the individual's interests. The 
Strasbourg Court has effectively now read into Article 11 ECHR a right of 
workers, even those employed in the public service, to be able to engage in 
collective bargaining54 and in industrial actions on the basis that the right to 
strike is a 'complement to collective bargaining' 56 

ss Guja v Moldova [2008] ECHR 14277/04 (Grand Chamber, 12 February 2008) paras 72, 74. 
54 In Demir and Baykara v Turkey (2009) 48 EHRR 54 the Grand Chamber of the Strasbourg Court 

held, under reference to the jurisprudence of the International Labour Organisation and the terms of 
the European Social Charter, that the right to collective bargaining is 'an essential element' of the right 
to freedom of association in Art 11 ECHR. 

ss See Enerji Yapi -Yol Sen v Turkey [2009] ECHR 68959/01 (Third Section, 21 April 2009), which 
concerned a prime ministerial ban on public sector employees taking part in a national one -day strike. 
The ECtHR observed (in an unofficial translation from the original French text) as follows: 'The terms 
of the Convention require that the law should allow trade unions, in any manner not contrary to 
Article 11, to act in defence of their members' interests ... Strike action, which enables a trade union to 
make its voice heard, constitutes an important aspect in the protection of trade union members' 
interests ... The Court also observed that the right to strike is recognised by the [ILO's] supervisory 
bodies as an indissociable corollary of the right of trade union association that is protected by ILO 
Convention No 87 on trade union freedom and the protection of trade union rights (for the Court's 
consideration of elements of international law other than the Convention, see Demir and Baykara, cited 
above). It is recalled that the European Social Charter also recognised the right to strike as a means of 
ensuring the effective exercise of the right to collective bargaining. As such the Court rejected the 
Government's preliminary objection.' See also Danilenkov v Russia [2009] ECHR 67336/01 (Fifth 
Section, 30 July 2009), where the Strasbourg Court referred to and relied upon the European Social 
Charter and ILO Convention Nos 87 and 98 in upholding the complaint by Kaliningrad dockers of a 
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Article 1 of Protocol 1 ECHR and the right to practise a profession 

12.31 In a weaker and less consistent line of case law, the right to practise a profession 
has also been said by the Strasbourg Court to be a 'possession' for the purposes of 

Article 1 of Protocol 1 ECHR.57 

No jurisdiction of the European Court of Human Rights over employment with 
the EU institutions 

12.32 It should perhaps be borne in mind that all of the aforementioned Convention 
rights cases concern employment in and by Contracting States. The European 
Court of Human Rights has held that it does not have jurisdiction to become 
involved in labour conflicts between international civil servants and their 
employing international organisations, whether that be the EU58 or, indeed, the 

Council of Europe itself,59 at least in cases where the respondent State had neither 
directly nor indirectly intervened or become involved in the proceedings brought 
by the international civil servants. In such cases the international civil servant has 

to rely upon procedures for the resolution of employment disputes provided for 

within the internal legal system of the international organisations involved. In the 

case of employment within the EU, there is now the specialist Civil Service 
Tribunal for the EU. In relation to employment with other international organisa- 
tions, contractual provision may be made for the jurisdiction to be given to the 

Paris -based Administrative Tribunal of the International Labour Organisation 
(ILOAT).6o 

EU SECONDARY LEGISLATION 

12.33 European Union directives now cover the following areas of general employment 
protection law: 

breach of Art 11 ECHR arising from their less favourable treatment because of their participation in 

industrial action. 
56 Federation of Offshore Workers' Trade Unions (OFS) v Norway (2002) ECHR 2002 -VI, 301, ECtHR, at 

p 320. 

57 See Karni v Sweden (1988) 55 DR 157 and Lederer v Germany [2006] ECHR 6213/03 (Fifth Section, 
22 May 2006). See also Adams v Scottish Ministers 2003 SC 171 (OH), 2004 SC 665 (IH); and Jain and 

another v Trent Strategic Health Authority [2009] 1 AC 853 (HL) per Lord Scott of Foscote at paras 12 -14 

and per Baroness Hale at para 44. 
58 Connolly v 15 Member States of the European Union [2008] ECHR 73274/01 (Fifth Section, 

9 December 2008). 
s9 Boivin v 34 Member States of the Council of Europe [2008] ECtHR 73250/01 (Fifth Section, 

9 September 2008). 
6o Art II, para 5 of the ILOAT Statute provides, so far as relevant, as follows: 'The Tribunal shall 

also be competent to hear complaints alleging non -observance, in substance or in form, of the terms of 

appointment of officials and of provisions of the Staff Regulations of any other international 
organisation ... which has addressed to the Director -General a declaration recognising, in accordance 
with its Constitutions or internal administrative rules, the jurisdiction of the Tribunal for this 

purpose.' 
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- the employees' right to information as to their contractual terms of employ - 
ment61; - the establishment of a European Works Council or other procedures for 
informing and consulting employees in EU -wide (groups of) undertakings62; - worker involvement in the European Company (Societas Europaea)63; 
the information and consultation of employees to promote social dialogue 
between management and labdur64; - the rights of workers to rest breaks, rest periods and paid annual leave,65 with 
specific provision in relation to workers in the road transport sector66; 
the protection of young people at work67; 
the right to parental leave on the birth or adoption of a child68; - the rights of part -time workers69; - the rights of fixed -term workers70; - the rights of temporary agency workers71; - the rights of posted workers72; - the rights of workers on business transfers to protection and preservation of 
their acquired employment rights73; - the rights of workers in the event of collective redundancies74; and - the rights of workers on the insolvency of their employer.75 

Contracts of Employment Directive 

The Contracts of Employment Directive76 obliges employers to provide employ- 12.34 
ees . with written details of the principal conditions of their employment within 
eight weeks of starting work, and for those employees to be notified in writing of 
any substantial changes in their contract details. The Directive allows for the 
possibility of individual employment contracts incorporating the terms of collec- 
tive agreements, even where the individual employee is not a member of the 
union or workers' organisation which was a direct party to the agreement.77 But 

61 Contracts of Employment Directive 91/533/EEC [1991] OJ L288/32. 
62 European Works Council Directive 94/45/EC [1998] OJ L254/64. This Directive has subse- 

quently been repealed and replaced with effect from 6 June 2011 by European Parliament and Council 
Directive 2009/38/EC [2009] OJ L225/16. 

63 European Company Directive 2001/86/EC [2001] OJ L294/22. 
6a Information and Consultation of Employees (Social Dialogue) Directive 2002/14/EC [2002] OJ 

L80/29. 
65 Working Time Directive 2003/88/EC [2003] OJ L229/9. 
66 Road Transport Working Time Directive 2002/15/EC [2002] OJ L80/35. 
67 Young Workers Directive 94/33/EC [1994] OJ L216/12. 
68 Parental Leave Directive 96/34/EC [1996] OJ L145/4. This Directive has been repealed and 

replaced with effect from 8 March 2012 by Council Directive 2010/18/EU [2010] OJ L68/13. 
69 Part -time Workers Directive 97/81/EC [1998] OJ L14/9. 
70 Fixed -term Workers Directive 99/70/EC [1999] OJ L175/43. 
71 Agency Workers Directive 2008 /104 /EC [2008] OJ L327/9. 
72 Posted Workers Directive 96/71/EC [1996] OJ L18 /1. 
78 Acquired Rights Directive 2001/23/EC [2001] OJ L61/26. 
74 Collective Redundancies Directive 98/59/EC [1998] OJ L225/16. 
75 Insolvency Directive 2008/94/EC [2008] OJ L283/36. 
76 Above n 64. 
77 Case C- 306/07 Andersen v Kommunernes Landsforening [2008] ECR I- 10279. 
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the Directive does not require any sanction of contractual invalidity apply in 

relation to failure on the part of the employer duly to provide sufficient precise or 

accurate information to the employee as to 'the essential aspects of the contract or 

employment relationship'.78 

Implementation in the UK 

12.35 This Directive required only minor changes to the existing UK law on written 
contract particulars. The implementing provisions are now set out in Part I 

(sections 1 -12) of the Employment Rights Act 1996. 

European Works Council Directive 

12.36 European Works Council Directive 94/45/EC79 was the first Directive to be 

adopted pursuant to the Maastricht EU Social Chapter provisions.80 It provided 
for the creation of European Works Councils, or an equivalent mechanism for 

informing and consulting employees, to be set up in all EU -scale undertakings or 

groups of undertakings. The purpose of the Directive was to improve the 

provision of information to employees and their consultation at transnational 
level. The idea was that employees should be adequately involved when deci- 

sions which affected their interests were taken in another Member State. To this 

end, the Directive required multinational companies to set up transnational 
information and consultation bodies or consultative procedures. 

12.37 The structure and powers of each European Works Council should in principle be 

agreed between management and employees (under Article 6), but in default of 

agreement Article 7 set out a model procedure which provided for consultation 
on matters including the economic and financial situation of the business, the 

probable development of the business, and the introduction of new working 
methods and processes. The Directive also contained provisions on the disclosure 
of confidential information (Article 8), the protection of employee representatives 
(Article 10) and compliance with the Directive (Article 11). These aspects were 

essentially left for Member States to regulate. Cases referred to the CJEU on the 

interpretation of the European Works Council Directive have dealt with the 

refusal to disclose such information by either local management or central 
management located outside the EU.81 The companies which fell within the ambit 
of this Directive were EU -scale undertakings or EU -scale groups of undertakings 
which employed a minimum of 1,000 employees in the territories of the Member 
States, with at least 150 employees in each of at least two Member States. 

79 Case C- 350/99 Lange y Georg Schünemann GmbH [2001] ECR I -1061. 
79 Above n 65. 
S0 The European Works Council Directive was extended to the UK by Directive 97/74/EC [1997] 

OJ L10/22. 
81 See, eg, Case C -62/99 Bofrost [2001] ECR I -2579; Case C- 440/00 Kühne and Nagel [2004] ECR 

I -787; Case C- 349/01 Anker [2004] ECR 1 -6803. 
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The European Works Council Directive 94/45/EC has been repealed and 12.38 
replaced with effect from 6 June 2011 by the European Works Council Directive 
2009 /38 /EC.S2 The new directive limits the European Works Councils' compe- 
tence to transnational issues, defined as those concerning all the group of 
undertakings or at least two undertakings in the group based in two different 
Member States (Article 1(4)). 

Implementation in the UK 

In practice, only a small proportion of employees in the UK has been affected. The 12.39 
original European Works Council Directive was implemented in the UK by the 
Transnational Information and Consultation of Employees Regulations 199953 
came into force on 15 December 1999. 

European Company Directive 

The European Company Directive 2001 /86/EC84 on worker involvement in the 12.40 
European Company (or Societas Europaea) makes specific provision for workers in 
corporate bodies incorporated under and in terms of EU law. It requires the 
management of a Societas Europaea to consult the employees' representatives prior 
to making decisions in relation to the operation of the company which may have 
an impact on its employees. 

Implementation in the UK 

This Directive was implemented in the UK by the European Public Limited 12.41 
Liability Company Regulations 2004ß5. These regulations make provisions for the 
creation, registration and transfer in the UK of this new form of public limited - 
liability company, the Societas Europaea ('SE'). In terms of worker involvement in 
the running of the SE in the UK the regulations provide for: the establishment of 
a special negotiating body (Chapter 2); the election or appointment of UK 
members of the special negotiating body (Chapter 3); negotiation of an employee 
involvement agreement (Chapter 4);. standard rules on employee involvement 
(Chapter 5);. compliance and enforcement of the regulations (Chapter 6); treat- 
ment of confidential information (Chapter 7); and employee protection in respect 
of the operation of the regulations (Chapter 8) 

82 Above n 62. 
83 SI 1999/3323. 
84 Above n 66. 
85 SI 2004/2326 as amended by: the European Public Limited -Liability Company (Amendment) 

Regulations 2009 (SI 2009/2400); the European Public Limited -Liability Company (Employee Involve- 
ment) (Great Britain) Regulations 2009 (2009 No 2401); and the European Public Limited -Liability 
Company (Employee Involvement) (Northern Ireland) Regulations 2009 (2009 No 2402). 
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Information and Consultation of Employees (Social Dialogue) Directive 

12.42 The Information and Consultation of Employees (Social Dialogue) Directive 
2002/14/EC86 extends throughout the EU the social dialogue model which has 
long characterised the labour relations of many of the original members of the 

European Economic Community (notably France and Germany). The Directive 
may be implemented by way of collective agreements covering even non -union 
members,ß7 and it precludes national legislation which purports to exclude, even 
temporarily, a specific category of workers (in casu, those aged under 26) from the 

calculation of staff numbers within the meaning of that provision, since otherwise 
the rights granted under the Directive might be rendered meaningless if certain 
employers could be so exempted from its obligations.88 

Implementation in the UK 

12.43 This Directive was implemented in the UK by the Information and Consultation 
of Employees Regulations 2004,89 which came into effect on 6 April 20059° 
Enforcement of these Regulations is through the mechanisms of the Central 
Arbitration Committee (CAC).91 Where the CAC upholds a complaint against an 

employer, the employee representatives may apply to the EAT for a fine against 
the employer, currently up to a maximum of £75,000.92 

12.44 There is, however, no possibility of unions or other employee representatives 
relying upon the Regulations to seek (interim) injunctive relief before the ordi- 
nary courts to preserve the status quo ante and prevent a change brought in breach 
of the Information and Consultation of Employees Regulations otherwise having 
full force and effect in law. 

The Working Time Directives 

12.45 In 1993 the EU adopted an avowed 'health and safety measure' aimed at 

regulating and limiting the amount of time that employees could lawfully work. 
The Working Time Directive 93/104/EC93 not, however, comprehensive in its 

scope, in that it originally excluded several areas of employment, including, 

86 Above n 67. 
87 Case C- 405/08 Holst, 11 February, [2010] ECR I -nyr. 
88 See Case C- 385/05 Confederation general du travail and others v Prime Minister and another [2007] 

ECR I -611. 
89 SI2004/3426. 
90 See Darnton v Bournemouth University [2010] IRLR 294 (EAT). 
91 See Amicus v Macmillan Publishers Ltd [2007] IRLR 885 (CAC). 
92 See Brown v G4 Security (Cheltenham), UKEAT /0526/09/RN (unreported decision of 27 April 

2010). 
93 1993] OJ L307/18. 
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among others: doctors in training94; offshore oil workers95; sea- farers96; and 
persons working in the civil aviation97 and road transport sectors 98 In principle, 
however, the municipal police99 and fire fighters100 both fell within the scope of 
the Directive, as did student workers carrying out casual and seasonal activities 
in holiday and leisure centres.101 

As was noted in para 12.06 above, the UK government of the time was opposed in 12.46 
principle to the original Working Time Directive, and sought to have it annulled 
before the CJEU on the grounds that it had been improperly presented and 
adopted on the incorrect legal basis in the EC Treaty as a health and safety 
measure (which allowed for qualified majority voting in the Council) rather than 
as an employment or labour law (which required unanimity in the Council). It 
should be noted that the UK did not actually vote against the Directive in 
Council, after having secured various concessions in its drafting, notably the 
possibility that workers could opt out from the 48 -hour week. In any event, the 
UK's challenge to the legal basis for the Working Time Directive was unsuccessful 
before the Court of Justice.102 

In 2000, the European Parliament and the Council adopted the Horizontal 12.47 
Amending Working Time Directive 2000/34/EC,103 which amended Directive 
93/104/EC so as to cover a range of sectors and activities which had originally 

94 From 31 July 2009 the provisions of the UK Working Time Regulations 1998 as amended were 
applied in full to doctors in training by the Working Time (Amendment) Regulations 2009 (SI 2009/ 
1567). 

95 Offshore oil workers were among those subsequently brought into the ambit of the provisions 
of the Working Time Directive by the Horizontal Amending Working Time Directive 2000/34/EC 
[2000] OJ L195/41. 

96. Subsequently covered by the Seafarers Working Time Directive 99/63/EC [1999] OJ L167/33. 
This Directive was given domestic effect for UK- flagged merchant vessels by the Merchant Shipping 
(Hours of Work) Regulations 2002 (SI 2002/2125). See also the Merchant Shipping (Working Time: 
Inland Waterways) Regulations 2003 (SI 2003/3049) (made under s 85 of the Merchant Shipping Act 
1995), which cover workers on vessels operating only on inland waterways or lakes, and the Fishing 
Vessels (Working Time: Sea Fishermen) Regulations 2004 (SI 2004/1713), which deal with commercial 
sea fishermen. 

97 Subsequently covered by the Civil Aviation Working Time Directive 2000/79/EC ([2000] OJ 
1302/57) and implemented in the UK by Civil Aviation (Working Time) Regulations 2004 (SI 
2004/756). On which see British Airways plc y Williams [2010] UKSC 16, [2010] IRLR 541. 

98 See now the Road Transport Working Time Directive 2002/15/EC, above n 69, and the UK 
implementing regulations, the Road Transport (Working Time) Regulations 2005 (SI 2005/639). 

99 See Case C- 227/09 Accardo and others y Turin City Council, 21 October, [2010] ECR I -nyr at para 
39. 

ioo See Case C -52/04 Personalrat der Feuerwehr Hamburg [2005] ECR I -7111, paras 51 to 61; and Case 
C- 243/09 Günter Fuß y Stadt Halle,14 October, [2010] ECR I -nyr; [2010] IRLR 1080; [2011] 1 CMLR 37 at 
para 44: '[T]he activities carried out by the operational crews of a public fire service -apart from 
exceptional circumstances of such gravity and scale that the aim of ensuring the proper functioning of 
services essential for the protection of public interests, such as public order, health and safety, must 
temporarily prevail over the aim of guaranteeing the health and safety of workers assigned to 
intervention and rescue teams ... come within the scope of Directive 2003/88, with the result that, in 
principle, Article 6(b) thereof precludes exceeding the 48 -hour ceiling prescribed as the maximum 
weekly working time, including time on call.' 

101 See Case C- 428/09 Union syndicale Solidaires Isère y Prime Minister and others, 14 October, [2010] 
ECR I -nyr; [2011] 1 CMLR 38; [2011] IRLR 84. 

io2 Case C -84/94 UK y Council [1996] ECR I -5755. 
ioa Above n 98. 
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been excluded from that Directive. In 2003, these Directives were codified and 
repealed by the Working Time Directive 2003/88/EC,104 which is the current 
general consolidating measure regulating working time in the EU. 

12.48 In regulating the working hours of workers in the interests of protecting their 
health and safety, the Working Time Directive focuses on six main aspects of 

working time: - daily rest periods of at least 11 consecutive hours in each 24 -hour period 
(Article 3); 
breaks at least every six hours during the course of the working day (Article 
4); 
a weekly rest period of a minimum of 24 uninterrupted rest hours in addition 
to the 11 hours' daily rest referred to in Article 3 (Article 5); 
a maximum length for the average working week (including overtime) of no 

more than 48 hours (Article 6)105; 

a minimum period of paid annual leave of four weeks per year,106 which may 
not be bought out by payment of an allowance in lieu of holidays (Article 7); 

a limitation on night work shifts to eight hours in 24 hours (Article 8). 

12.49 A period of leave guaranteed by EU law cannot affect the right to take another 
period of leave guaranteed by that law 107 But it is open to Member States to make 
provisions which are more favourable for the protection of the safety and health 
of workers than these minimum requirements of the Directive (Article 15). 

12.50 The Working Time Directive has perhaps more flexibility than its litany of 

limitations and minimum provisions might suggest. In particular, Article 17 

provides for the possibility of Member States making specific provision,108 relying 
upon a raft of derogations from some of the substantive rights conferred by it, in 

respect of a range of specified types of job and sectors of employment, including: 
managing executives; family workers; workers officiating at religious ceremonies 
in churches and religious communities; security staff; hospital workers and those 
working in the emergency services; those working in agriculture and tourism; 
dock workers and offshore oil workers; those working on sea -going fishing 

104 Above n 68. 
1o6 In Barber y RIB Mining (UK) Ltd [1999] IRLR 308, the High Court held that reg 4 of the Working 

Time Regulations 1998 creates a contractual right against a private employer not to work in excess of 

the 48 -hour average working week. In Sayers y Cambridgeshire County Council [2007] IRLR 29, the High 
Court rejected a claim that breach of the public authority employer's obligation to take all reasonable 
steps to enforce the 48 -hour week set out in reg 4(2) could give rise to a claim for damages for breach 
of statutory duty. However, in Case C- 243/09 Günter Fuß y Stadt Halle 14 October, above n 103, the 

Court of Justice confirmed that the 48 -hour maximum working week provisions of the Working Time 

Directive have direct effect and may be relied upon by workers before the national courts against their 

public employers. 
106 The Working Time (Amendment) Regulations 2007 (SI 2007 /2079) increased the entitlement to 

paid annual leave in the UK from 4 weeks to 4.8 weeks from 1 October 2007, and to 5.6 weeks from 1 

April 2009. 
107 Case C- 519/03 Commission y Luxembourg [2005] ECR I -3067, para 33; and Case C- 116/06 Kiiski 

[2007] ECR I -7643, para 56. 
los The need for positive provision to rely upon derogation is stressed in Case C- 102/08 SALIX 

Grundstücks -Vermietungsgesellschaft [2009] ECR I -4629, paras 51, 52 and 55; and Case C- 227/09 Accardo 

and others y Turin City Council, 21 October, [2010] ECR I -nyr at para 51. 



EU Secondary Legislation 459 

vessels. Workers subject to these derogations should in general be afforded 
equivalent periods of compensatory rest109 or, in exceptional cases,110 other 
appropriate protection (Article 17(2)). 

The decision of the European Court of Justice in BECTU111 indicates that a narrow 12.51 
view is taken by the CJEU of the Member States' discretion (in relation, in 
particular, to the right to annual leave112). Certainly, notwithstanding (or perhaps 
because of) the possibility of these derogations, the Working Time Directive has 
generated a substantial amount of case law before the CJEU. The Directive has 
been said to embody rules of EU social law which are of such particular 
importance as to be designated fundamental rights, which rights must not be 
interpreted res rictively.113 Workers must be able to benefit from the Directive's 
minimum requirements so as to ensure protection of their safety and health.114 
Certainly the Member States cannot unilaterally determine the scope of those 
concepts (for example, whether being 'on -call' constitutes relevant 'working 
time ,115 or what might constitute 'compensatory rest') and of the other provisions 
of the Working Time Directive by imposing any condition or restriction on the 
rights granted to workers by that Directive.116 Any other interpretation, it is said, 
would frustrate the effectiveness of the Directive and disregard its objective of 
guaranteeing effective protection of the safety and health of workers by means of 

109 In Case C- 151/02 Jaeger [2003] ECR I -8389 paras 94-95, the Court of Justice held that such 
'compensating rest periods' require that 'the worker is not subject to any obligation vis -à -vis his 
employer which may prevent him from pursuing freely and without interruption his own interests in 
order to neutralise the effects of work on his safety or health' and that 'in order to be able to rest 
effectively, the worker must be able to remove himself from his working environment for a specific 
number of hours which must not only be consecutive but must also directly follow a period of work in 
order to enable him to relax and dispel the fatigue caused by the performance of his duties'. 

no Case C- 428/09 Union syndicale Solidaires Isère, above n 104, at para 55: '[O]nly in absolutely 
exceptional circumstances can that provision allow other "appropriate protection" to be afforded to 
the worker, when the granting of equivalent periods of compensatory rest is impossible for objective 
reasons.' 

111 Case C- 173/99 BECTU [2001] ECR I-4881 at para 53. 
112 See too Case C- 342/01 Merino Gómez [2004] ECR I -2605, where the CJEU also held that where 

the dates of a worker's maternity leave coincide with those of the general annual leave fixed by a 
collective agreement for the entire workforce, the requirements of the Working Time Directive relating 
to paid annual leave cannot be regarded as having been met. 

113 See Case C- 116/08 Meerts [2009] ECR I- 10063, para 42. See also Case C- 428/09 Union syndicale 
Solidaires Isère, above n 104, at para 40: 'As exceptions to the European Union system for the 
organisation of working time put in place by Directive 2003/88, those derogations must be interpreted 
in such a way that their scope is limited to what is strictly necessary in order to safeguard the interests 
which those derogations enable to be protected.' 

1" See Case C- 313/02 Wippel [2004] ECR I -9483, para 47. 
115 For decisions on whether time 'on -call' is working time, see, among others: Case C- 303/98 

Sindicato de Médicos de Asistencia Pública (SIMAP) v Consellería de Sanidad y Consumo de la Generalidad 
Valenciana [2000] ECR I -7963 (Grand Chamber); Case C- 241/99 Confederación Intersindical Galega (CIG) 
v Servicio Galego de Saúde (Sergas) [2001] ECR I -5139, concerning the on -call hours of emergency service 
nursing personnel; Case C- 151/02 Jaeger [2003] ECR I -8389, re a doctor required to be physically 
present in the hospital when resting; Case C -10/04 Dellas and Others [2005] ECR I- 10253, concerning 
the hours on call of a special needs teacher who worked in a residential establishment for disabled 
Young people and adults; and Case C- 437 /05 Vorel v Nemocnice Ceslaj Krumlov [2007] ECR I -331, 
allowing for a difference in remuneration for a doctor's hours when on call as opposed to when on 
duty. 

116 Case C- 151/02 Jaeger [2003] ECR I -8389. 
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minimum requirements.117 Member States are under an obligation to guarantee 
that each of the minimum requirements laid down by the Directive is observed, 
including the right to benefit from effective rest.118 Thus in Commission y UK, the 

2006 decision of the Court of Justice finding the UK to be in breach of its 

obligations properly to implement the Working Time Directive by giving guid- 
ance to the effect that under the implementing UK Working Time Regulations 
'employers must make sure that workers can take their rest, but are not required 
to make sure they do take their rest', the CJEU observed that 'workers must 
actually benefit from the daily and weekly periods of rest provided for by the 

directive'.119 

12.52 Some rights (for example to paid annual leave) are of such fundamental impor- 
tance that they may not be derogated from even by agreement between the 

parties.120 And Member States have to ensure the integrity of the fundamental EU 

rights contained in the Directive, most notably the right to annual paid leave. 

Thus a person transferring from full-time to part -time employment should not 

thereby lose any of the period of annual leave which had been accumulated by 

the worker during the period of full -time employment.121 Further, employees 
whose employment was terminated because of their illness /incapacity and while 
they were on sick leave retain a right to be compensated for the loss of their right 
to annual leave.122 Sick leave cannot substitute for, or replace, annual leave: this 

means that employers cannot require workers to take their annual leave during 
sick leave, and that those who returned to work from sick leave retained the right 
to take annual leave even outside the normal annual period.123 

12.53 The Road Transport Working Time Directive 2002/15/EC124 makes specific 
provision for the regulation of the working time of those in the road haulage 
transport sector, whether working as drivers, or as office support ancillary or 

management staff.125 The Road Transport Working Time Directive, like the 

original Working Time Directive, was initially to apply to 'workers' only (a term 

which under the CJEU's free movement of workers jurisprudence does not 

117 Case C- 403/01 Pfeiffer and Others [2004] ECR I -8835, para 99. 
118 Case C -10/04 Dellas and Others [2005] ECR I- 10253, para 53. 
119 Case C- 484/04 Commission of the European Communities v United Kingdom of Great Britain and 

Northern Ireland [2006] ECR I -7471, para 7. 
120 Case C- 124/05 Federatie Nederlandse Vakbeweging [2006] ECR I -3423 at paras 28 -34. See too 

Joined Cases C -131 & 257/04 Robinson -Steele v RD Retail Services Ltd [2006] ECR I -2531, which held that 

annual leave has to be specifically paid annual leave and the holiday pay entitlement cannot be 'rolled 
up' into normal pay, even by contractual arrangements, as this would have the effect of acting as a 

disincentive to the worker taking his annual leave entitlement, to the detriment of overall health and 

safety considerations. See to like effect MPB Structures Ltd v Munro [2003] IRLR 350 (IH). 
121 Case C- 486/08 Zentralbetriebsrat der Landeskrankenhäuser Tirols v Land Tirol, 22 April, [2010] ECR 

I -nyr; [2010] 3 CMLR 30; [2010] IRLR 631, ECJ. 
122 Joined Cases C- 350/06 & C- 520/06 Stringer and Others v HM Revenue [2009] ECR I -179 at paras 

22- 26,28 -29. 
123 Case C- 277/08 Francisco Vicente Pereda v Madrid Movilidad SA [2009] ECR I -8405 at para 22. 
124 Above n 69. 
125 In Case C- 133/00 Bowden v Tuffnells Parcels Express Ltd [2001] ECR I -7301, the Court of Justice 

had confirmed that, on a proper construction of Art 1(3) of Council Directive 93 /104 /EC, all workers 
employed in the road transport sector, including office staff, were excluded from the scope of that 

Directive. 
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extend to independent contractors working under a contract for services rather 
than employees working under a contract of service126), with the proviso (under 
its Article 2(1)) that its scope would be expressly extended to self -employed truck 
drivers from 23 March 2009 onwards. This would be done with a view to making 
the working time regime apply consistently with the existing EU Drivers' Hours 
Regulations (formerly Regulation 3280/85/EC, replaced with effect from 11 April 
2007 by a revised Regulation 561 /006/EC) on the regulation of driving time, 
which provide for the installation in drivers' cabs of tachographs to log and limit 
the hours of commercial haulage drivers, whether employed or self- employed.'27 
Although this date has passed, and self- employed drivers are now nominally 
included within the scope of the Road Transport Working Time Directive, the 
Commission públicly announced that it would not initiate infringement proceed- 
ings against Member States that have not made the Directive applicable to 
self- employed drivers from March 2009.128 Research commissioned by the Com- 
mission has indicated that such inclusion of self -employed truckers would not 
necessarily lead to increased protection either of the health of the drivers or of 
general road safety.129 

Implementation in the UK 

The Working Time Directives were implemented in the UK by the Working Time 12.54 
Regulations 1998 (as amended130), The Regulations originally came into force late 
(on 1 October 1998, rather than by the required date of 23 November 1996). This 
breach of EU law was found by the Court of Appeal of England and Wales not to 
give rise to directly effective rights131 in the interim period (notably the right to 
paid annual leave132), but was found by the High Court in Northern Ireland to 

126 See Case 66/85 Lawrie -Blum v Land Baden Wurttenberg [1986] ECR 2121 at para 17. 
127 In Case C- 184/02 Spain and Finland v Council [2004] ECR I -7789 the CJEU rejected the Member 

States' challenge to the Directive's extension to self- employed drivers, holding (at para 41) that the 
inclusion of the self- employed could be justified in terms of improving the health and safety of 
workers, improving road safety and the prevention of the distortion of competition. 

128 Comments by Antonio Tajani, in M Panayotopoulos -Cassiotou, Written Question on the Legisla- 
tive Cover from Self -employed Persons Performing Mobile Transport Activities, EPP -ED Press Release, 24 
March 2009. 

129 TNO Quality of Life, Road Transport Working Time Directive Self -Employed and Night Time 
Provisions: Final Report R0622373/018-31364 (Brussels, European Commission DG Energy and Trans- 
port, 2006). 

138 Most significantly by: the Working Time (Amendment) Regulations 2003 (SI 2003/1684) (which 
gave effect to the Horizontal Application Working Time Directive extending the sectoral ambit of 
working time regulation; the Working Time (Amendment No 2) Regulations 2006 (SI 2006/2389), 
which confirmed that the Working Time Regulations extended to workers on the UK Continental Shelf 
(as already found in Transocean International Resources Ltd v Russell, EATS /0074/05, October 2006); and 
the Working Time (Amendment) Regulations 2007 (SI 2007/2079), which increased the entitlement to 
paid annual leave from 4 weeks to 4.8 weeks from 1 October 2007, and to 5.6 weeks from 1 April 2009. 

131 See the discussion of the direct effect of directives in ch 1 above, paras 1.85 to 1.91. 
132 In Gibson v East Riding of Yorkshire Council [2000] IRLR 598, the Court of Appeal held that Art 7 

on annual leave was not sufficiently 'clear, precise and unconditional' in relation to employees in the 
initial stages of their employment, where the employee had more than one employer or where the 
employee was employed on a part -time or commission basis, to satisfy the requirements for vertical 
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constitute a sufficiently serious breach for the purposes of awarding Francovich 

damages to workers who lost out as a result of late implementation.133 

12.55 As has been noted, 

the provisions of the WTD [Working Time Directive] are reflected in the WTR [Working 

Time Regulations], but the reflection is not always an exact one and much is added by 

way of detailed provisions.134 

This detailed drafting of the Working Time Regulations appears, if anything, to 

err on the side of seeking to minimise the burdens upon employers of respecting 
the rights for workers created by the Working Time Directive. But as has also been 
noted: 

29. ... [I]n construing the implementing legislation contained in the WTR regard 
should be had to the WT D ... the WTR should be interpreted, so far as possible, in 

conformity with the wording and purposes of the directive which it sought to 

implement135 Reaching a view on the proper interpretation of the WTD is thus an 

appropriate prior step to any consideration of the terms of the WTR. 

45. ... Regulation 15 WTR does not envisage any immediate mechanism for the 

resolution of dispute s over dates [for annual leave], nor does any other provision of 

the Working Time Regulations. It is thus perhaps not entirely clear what real 

purpose is served by the detail of the provisions of regulation 15, other perhaps 
than indicating (by the concluding phrase of paragraph (1) of the regulation) that 

the employee's choice of date or dates is subject to the employer's requirements.... 

46. ... [W]e do not see the provisions of regulation 15(2) WTR as enabling an employer 
(against the wishes of the employee) to controvert the fundamental entitlement to 

four weeks of annual leave by stipulating that non -working days within the weekly 

working cycle (typically Saturdays and Sundays) must be treated as annual leave. 

The accepted need to construe the Working Time Regulations consistently with the 

Working Time Directive would in any event point in the direction of reaching that 

view of the proper construction of regulation 15 WTR.136 

The Young Workers Directive 

12.56 The Young Workers Directive 94/33/EC137 sets out a general prohibition against 
any work by compulsory school age children, and provides for the strict regula- 
tion of work by adolescents between the ages of 15 and 18 so as to protect them 

direct effect, thereby removing the possibility of enforcement of rights to paid annual leave in respect 

of the period from 23 November 1996 to 30 September 1998. 

133 R v Attorney- General for Northern Ireland, ex p Burns [1999] IRLR 315. See the discussion on the 

duty of the national courts to ensure reparation in respect of breaches of EU law in ch 2 above paras 
2.53 to 2.77. 

134 Russell and others v Transocean plc [2011] 2 CMLR 6; [2011] IRLR 24, IH at para 16. 
135 Cf Litster and others v Forth Dry Dock and Engineering Co Ltd, 1989 SC (HL) 96; Case C- 106/89 

Marleasing SA v La Commercial Internacional de Alimentation SA [1992] ECR I -4135; Joined Cases 

C- 397- 403/01 Pfeiffer v Deutsches Rotes Kreuz, Kreisverband Waldshut eV [2004] ECR I -2835. 
136 Russell and others v Transocean plc, above n 137, at paras 29, 45 and 46. 
137 Above n 70. 
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from economic exploitation which might harm their proper development or 
jeopardise their education. The Directive places specific limits on permitted 
working hours, and restrictions on night working, for young workers. 

Implementation in the UK 

In the UK the position of those of compulsory school age was dealt with by the 12.57 
Children (Protection at Work) Regulations 1998,138 and by consequent amend- 
ments to the Children and Young Persons Act 1933 and the Children and Young 
Persons (Scotland) Act 1937. 

The Working Time Regulations 1998 make specific provision in relation to the 12.58 
work undertaken by adolescents who are over compulsory school age but under 
18.139 Such 'young workers' do not fall within the general term 'worker' in the 
1998 Regulations which applies only to adult workers.140 Thus: young workers 
are entitled to a rest break of 30 minutes after four and a half hours, whereas adult 
workers have an minimum statutory entitlement to a 20- minute break only every 
six hours; young workers are entitled to a weekly break of at least 48 consecutive 
hours, compared to the 24 consecutive hours accorded to adults each week; and 
young workers are excluded from working at night and are limited to a maxi- 
mum eight -hour working day and a 40 -hour working week, with no averaging 
and assessed over all their employment. 

The Parental Leave Directive 

The Parental Leave Directive 96/34/EC141 confers upon men and women work- 12.59 
ers142 an individual and non -transferable right to parental leave on the grounds of 
the birth or adoption of a child, to enable them to take care of that child or 
children.143 A total of three months' leave during the first five years of the child's 
life is to be allowed, and workers must be allowed to return to the same job, if 
that is possible, or else an equivalent job consistent with their contract. The 
Directive also provides for a right to take time off work for urgent family reasons 

138 SI 1998/276. 
139 The Working Time (Amendment) Regulations 2002 (SI 2002/3128) brought into effect the 

remaining provisions of the Young Workers Directive applicable to post- school age workers not 
implemented by the original Working Time Regulations, with effect from 6 April 2003. 

14o Hence in Addison v Ashby [2003] ICR 667 a claim for holiday pay under the Working Time 
Regulations by a dismissed 15- year -old paper boy was unsuccessful since the right under the 
Regulations applied only to (adult) 'workers'. 

141 Above n 71; extended to the UK by Directive 97/75/EC [1997] OJ L10/24. 
142 In Case C- 104/09 Pedro Manuel Roca Alvarez v Sesa Start España ETT SA, 30 September, [2010] 

ECR I -nyr, the CJEU noted that the principle of equal treatment of men and women workers may be 
prayed in aid in relation to the rights of employed fathers to parental leave under the Directive being 
comparable to those of employed mothers. 

143 In Case C- 149/10 Zoi Chatzi v Greek Minister of Finance, 16 September, [2010] ECR I -nyr, the CJEU 
held that the birth of twins did not entitle parents to double the parental leave but that national law 
should allow for a proportionately increased amount of leave to take account of the increased 
responsibilities of multiple births or simultaneous adoptions. 
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where the worker 's immediate presence is required. Protection against dismissal 
for exercise of parental leave rights is also afforded under the Directive, and that 
right is sufficiently clear and unconditional to have direct effect.144 

12.60 The CJEU has held that acquiring entitlements to a permanent invalidity pension 
may be based on the amount of time an employee actually worked while 
exercising the right to work part -time or on reduced hours in accordance with the 

rights under the Directive.,145 But where an employer unilaterally terminates a 

worker's full -time employment contract of indefinite duration, without urgent 
cause or without observing the statutory period of notice, whilst the worker is on 

part -time parental leave, the compensation to be paid to the worker is not to be 

determined on the basis of the reduced salary being received at the time when the 

dismissal takes place.146 Further, the Court has held that workers exercising their 

right to unpaid parental leave of up to two years do not lose, following that leave, 

their right to paid annual leave accumulated during the year preceding the birth 
of their child.147 

12.61 The Parental Leave Agreement and Directive was revised by the Social Partners 
in 2009 (Framework Agreement of 18 June 2009), and is repealed and replaced 
with effect from 8 March 2012 by Parental Leave Directive 2010/18/EU.148 

Implementation in the UK 

12.62 The UK's Maternity and Parental Leave etc Regulations 1999,149 which imple- 

mented the original Parental Leave Directive, came into force on 15 December 
1999. By and large they are uncontroversial, since the Directive is framed in very 

broad terms and leaves Member States free to determine much of the detail of a 

parental leave scheme. The Directive does not require that parental leave be paid, 

and the Regulations are no more favourable in that regard, albeit that they do 

confer a right not to suffer detriment in one's employment- whether disciplinary 
action15o or dismissa1151 -for exercising the right to tend to dependants conferred 
under the Directive.152 The Paternity and Adoption Leave Regulations 2002153 

supplement the provisions of the Maternity and Parental Leave etc Regulations 
1999 by giving an entitlement to leave and a right to return to work to fathers, 
adopters or supporting step -parents of children. 

144 See Case C- 537/07 Evangelina Gómez -Limón Sánchez -Camacho v Instituto Nacional de la Seguridad 

Social (INSS) [2009] ECR I -6525. 
145 Ibid. See to similar effect Case C- 333/97 Lewen v Denda [1999] ECR I -7243, allowing an employer 

to make a pro rata apportionment of a Christmas pay bonus in relation to time actually spent at work. 
146 Case C- 116/08 Meerts [2009] ECR 1-10063. 
147 Case C- 486/08 Zentralbetriebsrat der Landeskrankenhäuser Tirols v Land Tirol, above n 124. 
148 Above n.71. 
148 SI 1999/3312. 
15° See, eg, South Central Trains Ltd v Rodway [2004] IRLR 777 (EAT). 
151 See Qua v John Ford Morrison, Solicitors [2003] IRLR 184 (EAT). 
152 Compare, however, with Forster v Cartwright Black [2004] IRLR 781 (EAT). 
153 SI 2002/1551. 
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Part -time Workers Directive 

The Part -time Workers Directive 97/81/EC154 lays down a legislative principle of 
non -discrimination against part -time workers. The employment conditions of 
part -time workers are to be not less favourable than those of comparable full-time 
workers solely because they work part time, unless such different treatment is 
justified on objective grounds. Where appropriate, part -timers are to be treated 
pro rata according to their hours. National administrative practices or legal 
provisions should not put obstacles into the way of employers seeking to employ 
workers part time.'55 The CJEU has held that the principle of non -discrimination 
as between part -time and full-time workers applies also to remuneration, and 
hence in principle covers pensions which are dependent on the basis of an 
employment relationship between worker and employer (as distinct from statu- 
tory social security pensions, which are determined less by that relationship than 
by considerations of social policy).156 

Implementation in the UK 

12.63 

Part -timers have already achieved significant protection under EU law through 12.64 
the prohibition against indirect sex discrimination.157 Rules which discriminate 
against part -timers will usually discriminate against women since, at least in the 
UK, the majority of part -time workers have traditionally been women.158 How- 
ever, indirect discrimination in employment conditions depends, to a greater or 
lesser degree, upon an analysis of the male /female and part -time /full -time 
make -up of the individual workplace. 

Directive 97/81 was implemented through the Part -time Workers (Prevention of 12.65 
Less Favourable Treatment) Regulations 2000,159 which came into force on 1 July 
2000. The case law indicates that an actual comparator -albeit one doing either 
the 'same or broadly similar work'160-is needed to establish a case under the 
Regulations, but there appears to be some divergence between the courts and 
tribunals of Scotland and England and Wales as to whether the less favourable 

15 Above n 72; extended to the UK by Directive 98/23/EC [1998] OJ L131/10. 
155 Joined Cases C -55/07 & C -56/07 Michaeler and others y Amt für sozialen Arbeitsschutz [2008] ECR 

I -3135. 
156 Joined Cases C- 395/08 & C- 396/08 Bruno and Lotti v INPS, 10 June, [2010] ECR I -nyr, [2010] 

IRLR 890. In O'Brien y Ministry of Justice [2010] UKSC 34, [2010] IRLR 883, the question as to whether 
a fee -paid recorder (part -time judge) had a claim under the Directive to a pro rata full- timer's judicial 
pension on retirement was referred to the Court of Justice. 

157 See to such effect R V Secretary of State for Employment, ex p Equal Opportunities Commission [1995] 
1 AC 1; Case C- 167/97 R v Secretary of State for Employment, ex p Seymour -Smith [1999] IRLR 253 (ECJ); 
and R v Secretary of State for Employment, ex p Seymour -Smith (No 2) [2000] ICR 244 (HL). 

158 Strathclyde Regional Council y Wallace [1998] ICR 205; 1998 SC (HL) 72. 
155 SI 2000/1551. 
165 See Matthews and others y Kent and Medway Towns Fire Authority [2006] UKHL 8, [2006] IRLR 367. 
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treatment complained of needs to be solely161 or simply predominantly162 because 
of the fact of working part time. 

The Fixed -term Workers Directive 

12.66 The avowed purposes of the Fixed -term Workers Directive 99/70/EC,163 which 
puts into effect a framework on fixed -term contracts which was concluded in 

March 1999 between the European Social Partners, are two -fold: 

a) to improve the quality of fixed -term work by ensuring the principle of 

non -discrimination between fixed -term workers and comparable permanent 
workers (Clause 4 of the Framework Agreement); and 

b) to establish a framework to prevent employers abusing the system in their 

use of successive fixed -term employment contracts or relationships for their 

workers (Clause 5 of the Framework Agreement). 

12.67 In Del Cerro Alonso,164 the CJEU held that the reference in clause 4(1) of the 

Fixed -term Workers Framework Agreement to 'non -discrimination in respect of 

employment conditions' was sufficient to cover issues of remuneration in 

employment, notwithstanding the express exclusion in Article 153 TFEU of any 

EU competence on issues of 'pay'. The result was that the Framework Agree- 

ment's provisions might act as a basis for a claim by a fixed -term worker for 

payment of a length -of- service allowance which was reserved under national law 

solely to permanent staff. In Werner Mangold y Rüdiger Helm,'65 a Grand Chamber 
of the CJEU ruled that national legislation that authorised without restriction the 

conclusion of fixed -term contracts of employment once a worker had reached the 

age of 52, was contrary to the EU general principle prohibiting age discrimination 
contained in the Employment Equality Directive 2000/78/EC,166 notwithstanding 
that the period prescribed for transposition of that Directive had not yet expired. 
The Grand Chamber subsequently seems to have backtracked and overruled this 

decision in so far as allowing for reliance upon a Directive prior to its implemen- 
tation date.167 

161 In McMenemy v Capita Business Services Ltd, 2007 SC 492 (IH), [2007] IRLR 400, the Inner House 

of the Court of Session considered that a part -time worker who complains that his employer is 

treating him less favourably than a comparable full-time worker in breach of the legislation, has to 

establish that the employer intended to treat him less favourably on the sole ground that he was a 

part -time worker (see too Gibson v Scottish Ambulance Service, (unreported) EAT(Sc.), 16 December 
2004). 

162 In Carl v University of Sheffield [2009] IRLR 616; [2009] ICR 1296 the EAT held that there needs to 

be an actual full-time comparator, and a finding that part -time work is the effective and predominant 
cause of the less favourable treatment. 

163 Above n 73. 
164 Case C- 307/05 Del Cerro Alonso [2007] ECR I -7109 
165 Case C- 144/04 Werner Mangold v Rüdiger Helm [2005] ECR I -9981. 
166 [2000] OJ 303/16. 
167 See Case C- 427/06 Bartsch v Bosch and Siemens Hausgeräte (BSH) Altersfiirsorge GmbH [2008] ECR 

I -7245. 
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In Impact y Minister for Agriculture and Food,the Grand Chamber endorsed and 12.68 
extended this decision, finding that the Framework Agreement's Article 4 princi- 
ple of non -discrimination between fixed -term and permanent employees had 
direct effect and could be prayed in aid in support of the claim to an employment 
pension.168 The Grand Chamber also found that the Irish Government's actions in 
its capacity as a public employer -ie, to renew fixed -term contracts for its civil 
servants for an unusually long term of years in the period between transposing 
the Directive and the date on which the transposing national legislation entered 
into force, with a view to delaying for an unreasonable period or avoiding 
altogether the protection afforded by the Directive to its fixed -term staff - 
constituted an abusive measure contrary to the Framework Agreement's clause 
5169 

In Gavieiro Gavieiro and another v Consellería de Educación e Ordenación Universitaria 12.69 
de la Xunta de Galicia,170 the CJEU confirmed that the protection afforded to 
fixed -term workers applied to those working as civil servants within the Member 
State, noting that 

otherwise, in reserving to Member States the ability to remove at will certain categories 
of persons from the protection offered by Directive 1999/70 and the framework 
agreement, the effectiveness of those instruments of EU law would be in jeopardy as 
would their uniform application in the Member States ...171 

The CJEU went on to hold in this case that even though the national legislation 
transposing Directive 1999/70 contained a provision which, whilst recognising 
the right of interim civil servants to be paid the three- yearly length -of- service 
increments, expressly excluded any retrospective application of that right, the 
Member State authorities are obliged, under EU law, to give that right to payment 

168 Case C- 268/06 Impact v Minister for Agriculture and Food [2008] ECR I -2483. Compare Case 
C- 109/09 Deutsche Lufthansa AG v Gertraud Kumpan 10 March [2011] ECR I -nyr paras 50-1, where the 
CJEU observed as follows: 

'[T]he purpose of the Framework Agreement and of Clause 5(1) thereof, ... is to protect workers 
from instability of employment and to prevent abuses arising from the use of successive fixed -term 
employment contracts or relationships. 

51. It should, however, be borne in mind that the Court has already held that Clause 5(1) of the 
Framework Agreement does not appear, so far as its subject -matter is concerned, to be uncondi- 
tional and sufficiently precise for individuals to be able to rely upon it before a national court. 
Under Clause 5(1), it is left to the discretion of the Member States to rely, for the purposes of 
preventing the misuse of fixed -term employment contracts, on one or more of the measures listed 
m that clause, or even on existing equivalent legal measures, while taking account of the needs of 
specific sectors and /or categories of workers. In addition, it is not possible to determine 
sufficiently the minimum protection which should, on any view, be implemented pursuant to 
Clause 5(1) of the Framework Agreement ....' 

169 See too Adeneler [2006] ECR 1 -6057, where the CJEU found that national legislation which 
deemed fixed -term contracts not to be successive, for the purposes of cl 5, if more than 20 days 
separated them, ran contrary to the requirements of the Directive since employers could so easily 
avoid the protection of fixed -term workers by providing a short break between contracts. By contrast, 
in Case C- 364/07 Vassilakis [2008] ECR I -90* Summ Pub (Order of 12 June 2008), the CJEU found that a 
break of 72 days after which contracts were deemed not to be successive was compatible with the 
Directive's requirements. 

170 Joined Cases C- 444/09 Sr C- 456/09 Gavieiro Gavieiro and another v Consellería de Educación e 
Ordenación Universitaria de la Xunta de Galicia, 22 December, [2010] I -nyr. 

171 Ibid at para 43. 
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of the increments retrospective effect to the date by which the Member States 

should have transposed Directive 1999/70.172 

12.70 And in Angelidaki 173 the CJEU held that the requirement in clause 8(3) of the 

Framework Agreement, which provides that implementation of the Agreement 
should not constitute valid grounds for reducing the general level of protection 
afforded to fixed -term workers in the field of the Agreement, had to be assessed 
against the background of the whole of the Member State's domestic law relating 
to the protection of workers in the context of fixed -term contracts, including for 

those on a (not -yet- renewed) first -or on a (non- renewable) single- use - fixed- 

term contract. 

Implementation in the UK 

12.71 The Directive was implemented in the UK by the Fixed -term Employees (Preven- 
tion of Less Favourable Treatment) Regulations 2002 which came into effect on 1 

October 2002.174 Among the remedies which may be pronounced by an employ- 
ment tribunal under and in terms of these Regulations is a declaration that an 

individual who has been continuously employed for an extended period on a 

series of fixed -term contracts without objective justification is in fact a permanent 
employee, and therefore entitled to such statutory rights as protection from unfair 

dismissa1.175 The scheme of the Regulations is that a succession of fixed -term 

contracts has to be justified objectively by the employer, not that the employee 
has to establish an abuse by the employer in a particular case.176 

The Agency Workers Directive 

12.72 The Agency Workers Directive 2008/104/EC177 seeks to ensure the protection of 

temporary agency workers 'by recognising temporary -work agencies as employ- 

ers' (Article 2). As with the directives on part -time workers and fixed -term 

employees, the key protective device of the Agency Workers Directive is the 

principle of equal treatment between agency workers and those workers directly 

employed by the user undertaking, which is set out in Article 5. The principle 
applies in respect of at least the following 'basic working and employment 
conditions' (whether laid down by legislation, regulations, administrative provi- 

sions, collective agreements and /or other binding general provisions) in force in 

the user undertaking, defined in Article 3(1)(f) as relating to: 

172 Bid, at para 99. 
173 Joined Cases C- 378/07 & C- 80 /07Angelidaki [2009] ECR I3071, subsequently followed in orders 

given in two other rulings: Case C- 519/08 Koukou [2009] ECR I -65* Summ Pub (Order of 24 April 2009); 

and Case C- 162/08 Lagoudakis [2009] ECR I -195* Summ Pub (Order of 23 November 2009). 
174 SI 2002/2034. 
175 See, eg, Hussain v Acorn Independent College Ltd, UKEAT /0199 /10 /SM, unreported decision of 8 

September 2010. 
176 See Duncombe and others y Secretary of State [2011] UKSC 14. 
177 Above n 74. 
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a) the duration of working time, overtime, breaks, rest periods, night work, 
holidays and public holidays; and 

b) pay. 

Article 5 of the Directive further provides that temporary agency workers are also 12.73 
to be covered by the same rules which apply to permanent workers in respect of 
the protection of pregnant women and nursing mothers, and of children and 
young persons. In addition, such temporary agency workers must be able to 
access the national employment law's equality /anti- discrimination provisions in 
respect of sex, race or ethnic origin, religion, belief, disabilities, age or sexual 
orientation. Article 6 provides that temporary agency workers are entitled to be 
informed of any vacancies in their user undertaking, and to be able to use 
collective employee facilities or services such as canteens, child care or transport 
on the same basis as workers employed directly by the undertaking, unless there 
are objective reasons justifying a difference in treatment in this regard. Articles 7 
and 8 also provide for the possibility of temporary agency workers benefitting 
from collective rights such as having employee representatives. These employee 
representatives have a right to be informed by the user undertaking on matters 
concerning the use of temporary agency workers. 

A degree of flexibility exists in the implementation of the substantive protections 12.74 
of this Directive, allowing for the possibility, after due consultation with the 
Social Partners, for Member States to introduce a variety of derogations, exemp- 
tions and qualifying periods for the enjoyment of these rights. For example, 
Article 1(3) allows national authorities to exclude 'employment contracts or 
relationships concluded under a specific public or publicly supported vocational 
training, integration or retraining programme'. Member States have until 5 
December 2011 to implement the Directive. 

The Posted Workers Directive 

A posted worker is a worker who, for a limited period, carries out his work in the 12.75 
territory of a Member State other than the State in which he normally works. As 
was noted at para 12.06 above, the Posted Workers Directive 96/71 /EC178 was 
originally adopted by the EU under the Treaty provisions governing free move- 
ment of services (Article 49 EC and now Article 53 TFEU). It is intended to cover 
the situation where a company providing services in another Member State sends 
employees to work there on a temporary basis.179 Without prejudice to any rules 
derived from international conventions on jurisdiction, a posted worker is enti- 
tled to sue his employer in the State to which he is posted. 

18 Above n 75. 
19 See Joined Cases C- 307/09 to C- 309/09 Vicoplus SC PUH and others v Minister van Sociale Zaken 

en Werkgelegenheid 12 February, [2011] ECR I -nyr at para 51: 
'[T]he worker who has been hired out remains in the employ of the undertaking providing the 

service, no contract of employment being entered into with the user undertaking. It is characterised by 
the fact that the movemet of the worker to the host Member State constitutes the very purpose of the 
provision of services effected by the undertaking providing the services and that that worker carries 
out his tasks under the control and direction of the user undertaking'. 
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12.76 In contrast to the other EU secondary legislation we have looked at in this 
chapter, the Posted Workers Directive is not to be understood so much as a 

'worker protection measure', but rather as a measure to facilitate the employer's 
freedom to provide services in other Member States.180 The Directive provides in 
Article 3 that posted workers from abroad are to be subject to the conditions of 

employment which apply in the host State to which they are posted in respect of 

matters listed, which include: maximum work periods and minimum rest peri- 
ods; minimum paid annual holidays; minimum rates of pay; health, safety and 
hygiene at work; and equality of treatment. However, since Article 3(1) of the 

Directive is a derogation from the basic rule that home State laws apply, it is 

construed narrowly. This means that the list of areas in Article 3(1) is exhaustive. 

12.77 In the view of the CJEU, if and in so far as the application of national labour law 
by a host State -for example minimum wage legislation181 -acts as a dispropor- 
tionate barrier or disincentive to the provision of services from another Member 
State, those national labour laws should be construed narrowly and, if necessary, 
disapplied as contrary to the business requirements in, and of, all of the Member 
States under the European Treaties.182 Thus host country governments cannot by 

contract-and host country parliaments cannot by legislation- require contrac- 
tors based in other Member States to observe the terms of collective agreements 
that are not universally applicable within that host State. The outcome is that 
foreign contractors posting their workers in another Member State may retain a 

competitive advantage over host country contracts, particularly on the issue of 
iss 

Implementation of the Posted Workers Directive in the UK 

12.78 Somewhat unusually, the UK did not pass specific legislation to give effect to the 

Posted Workers Directive. Instead the Directive was implemented by the UK 

repealing various provisions of its national employment protection law which 
had required some specific link with UK territory or any of the UK's legal 

188 See Case C -60/03 Wolff and Müller [2004] ECR I -9553. 
181 See Case C- 341/02 Commission y Germany [2005] ECR I -2733 at para 24: '[A]ccording to 

established case -law, Community law does not preclude a Member State from requiring an undertak- 
ing 'established in another Member State which provides services in the territory of the first Member 
State to pay its workers the minimum remuneration laid down by the national rules of that State 

(Joined Cases 62/81 and 63/81 Seco and Desquenne & Giral [1982] ECR 223, paragraph 14; Case 

C- 272/94 Guiot [1996] ECR I -1905, paragraph 12; Joined Cases C- 369/96 and C- 376/96 Arblade and 

Others [1999] ECR I -8453, paragraph 33; Case C- 165/98 Mazzoleni and ISA [2001] ECR I -2189, 

paragraphs 28 and 29; and Case C- 164/99 Portugaia Construçiies [2002] ECR I -787, paragraph 21). The 

application of such rules must be appropriate for securing the attainment of the objective which they 

pursue, that is to say, the protection of posted workers, and must not go beyond what is necessary in 

order to attain that objective (see to that effect, inter alia, Arblade and Others, cited above, paragraph 35, 

Mazzoleni and ISA, cited above, paragraph 26, and Case C -60/03 Wolff & Müller [2004] ECR I -9553, 

paragraph 34).' 
182 See, eg, Case C- 546/07 Germany y Commission, 21 January, [2010] ECR I -nyr, requiring the 

removal of restrictions on non -German undertakings from contracting with Polish -based service 
providers in the constructions industry in Germany. 

183 See, eg, Case C- 346/06 Riiffert [2008] IRLR 467; and Case C- 319/06 Commission v Luxembourg 
[2008] ECR I -4323. 
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systems. Thus, section 196 of the Employment Rights Act 1986 -which deprived 
UK employment tribunals of any unfair dismissal jurisdiction where the 
employee was 'engaged in work wholly or mainly outside Great Britain' -was 
repealed by section 32 of the Employment Relations Act 1999.184 This repeal has 
since led to a rash of litigation to establish when UK employment tribunals do or 
do not have jurisdiction to hear employment protection claims - whether brought 
under reference to directly- effective EU law rights185 or not186 -of individuals 
who worked outside the Britain. 

The effect is that the UK applies all of its employment protection legislation to all 12.79 
persons who work in the UK. The result is that all workers in the UK, including 
those posted -here from another Member State, can claim the protection of such 
key employment rights as unfair dismissal, redundancy payments and family 
rights (such as paternity leave and the right to request flexible working), even 
although none of these rights is listed in Article 3(1) of the Posted Workers 
Directive. It may be that in the very width of its protections UK law may be in 
breach of the limited requirements of the Posted Workers Directive,by offering 
posted workers too much employment protection, such as to disincentivise the 
free movement of services of foreign workers -otherwise lawfully resident in the 
EU187 -who are employed in the UK by undertakings established in other 
Member States.188 

The Acquired Rights Directive 

The Acquired Rights Directive 2001/23/EC189 (amending, consolidating and 12.80 
repealing the original Acquired Right Directive 77 /187 /EEC190) seeks to protect 
and preserve the rights acquired by employees in the course of their employment 
in the event of a business transfer into new ownership. It is intended to allow 
employees to continue to work for the new employer on the same conditions as 

184 See, similarly, the Equal Opportunities (Employment Legislation) (Territorial Limits) Regula- 
tions 1999 (SI 1999/3163), which removed the word 'mainly' from such provisions as s 10(1) of the Sex 
Discrimination Act 1975 which had prevented employment tribunals from hearing claims based on 
sex discrimination where the employee did his work 'wholly or mainly outside Great Britain'. See also 
the Employment Equality (Sex Discrimination) Regulations 2005 (SI 2005 /2467), further broadening 
the territorial scope of the Sex Discrimination Act to bring matters into line with the more recently 
introduced discrimination laws. These matters are dealt with more fully in ch 14 below. 

lss See, eg, Duncombe and others v Secretary of State [2010] ICR 815 (CA) (claim for unfair dismissal 
relying on Fixed -term Directive rights); and Bleuse v MBT Transport Ltd [2008] ICR 488 (EAT) (claim 
under the Working Time Directive by a Germany -based lorry driver employee against a UK 
company). 

186 See, eg, Ravat v Halliburton Manufacturing & Services Ltd [2011] UKSC nyr, [2010] IRLR 1053, 
[2010] CSIH 52 (whether a UK employment tribunal had jurisdiction to adjudicate on an unfair 
dismissal claim from an oil industry employee working mainly outside the UK); and Lawson v Serco 
Ltd [2006] ICR 250 (HL). 

187 See R (on the application of Low) v Secretary of State for the Home Department [2010] ICR 755 (CA) 
where the Court of Appeal held that it was a presumption and requirement for the application of the 
Posted Workers Directive that the posted employees should have lawfully resided and worked for the 
undertaking concerned in the country of establishment. 

188 See Case C- 341/05 Laval un Partneri Ltd v Svenska Byggnadsarbetareforbundet [2007] ECR I- 11767. 
189 Above n 76. 
190 Acquired Rights Directive [1977] OJ L61/26. 



472 EU Employment Protection Law 

those agreed with the transferor.191 The purpose of the Directive is to ensure, as 
far as possible, that the contract of employment or employment relationship 
continues unchanged with the transferee, in order to prevent the workers 
concerned from being placed in a less favourable position solely as a result of the 
transfer.192 Thus all employees who are covered by domestic employment protec- 
tion legislation must also receive the additional protection that a change in the 
identity of their employer will not by and of itself result either in the termination 
of their employment, or in any significant alteration to their terms and conditions 
of employment to their detriment. If the Acquired Rights Directive applies then, 
on the transfer of a business, the employee's existing terms and conditions of 

employment and accrued rights (other than pension rights) are automatically 
transferred from the old employer (the 'transferor') to the new person running the 

business (the 'transferee'), unless the employee objects to his employment being 
so transferred. The transferor employer for these purposes is the one responsible 
for the operation of the economic entity being transferred. This may be the 
contractual employer or, within a group corporate structure of subsidiaries and 
holding companies, a specific 'operating company' to which the employees were 
assigned on a permanent basis and with which they have established an employ- 
ment relationship, notwithstanding that there existed within that same corporate 
group a 'personnel company' with which the employees concerned were formally 
linked by their contracts of employment.193 

12.81 Two basic principles underlie the rights conferred by the Acquired Rights 
Directive. The first is that the Directive aims to achieve only a partial harmonisa- 
tion of the laws of the Member States. It does not insist upon the application of 

common EU standards of employee protection, but only that existing employ- 
ment protection laws are applied to cover the case of employees affected by a 

business transfer. Thus, whereas the term 'worker' used in Article 45 TFEU 

(formerly Article 39 EC and before that Article 48 of the EU Treaty) has a 

substantive EU law meaning and cannot be defined by reference to the national 
laws of the Member States, the term 'employee', in the context of the Acquired 
Rights Directive, refers only to those persons accepted as employees under 
domestic law.194 Similarly, Article 7 of the Directive permits Member States to 

apply provisions which are more favourable to employees. Secondly, the CJEU 

has consistently held that, within its limitations as a partial harmonisation 
measure, the Acquired Rights Directive should be interpreted in the light of its 

purpose to safeguard the rights of employees.195 

191 See, among others, Case C- 396/07 Juuri [2008] ECR I -8883, para 28, and the case law cited there. 
192 See, eg, Case C- 287/86 Ny Melle Kro [1987] ECR 5465, para 25; and Case C- 478/03 Celtec [2005] 

ECR I -4389, para 26. 
193 Case C- 242/09 Albron Catering BV v FNV Bondgenoten and John Roest, 21 October, [2010] ECR 

I -nyr; [2011] 1 CMLR 41; [2011] ICR 373; [2011] IRLR 76, ECJ. 
194 Case 105/84 Foreningen af Arbejdledere i Danmark ('Mikkelsen') v Danmols Inventar [1985] ECR 

2639. See also Case 324/86 Foreningen af Arbejdsledere i Danmark v Daddy's Dance Hall [1988] ECR 739; 

and Case 209 /91 Rask and Christensen v ISS Kantineservice [1992] ECR I -5755. 
195 See Case 135/83 Abels v The Administrative Board of the Bedrijfsvereniging voor Metaalindustrie en de 

Elect rotechnische Industrie [1985] ECR 469. 
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A 'relevant transfer' 

The transfer of an undertaking, or part of an undertaking, which triggers the 12.82 
application of the Acquired Rights Directive (termed by domestic legislation as 'a 
relevant transfer') was not defined in the original 1977 version of the Directive. 
The most obvious transfer situation is where a business is purchased on a 
going- concern basis, but the Acquired Rights Directive has a much broader 
application. The starting point is whether or not the activity carried out by a 
particular employee has continued to be carried out after the putative transfer. 

At the one stage, the effect of the CJEU's case law was that the continuation of an 12.83 
activity was -generally sufficient, in and of itself, to give rise to a relevant 
transfer.196 Hence, most cases of contracting -out of services would be covered, 
even where the transferee took over neither premises, nor assets or employees, 
and the right to perform the service was the only thing that changed hands. 
However, in Süzen,197 the CJEU retreated from this position. It held that the mere 
fact that the service provided by the old and the new awardees of a contract is 
similar, did not support the conclusion that an economic entity had been 
transferred. An entity could not be reduced to the activity entrusted to it.198 

The CJEU emphasised in Süzen the importance of considering all the facts which 12.84 
characterise the transaction in question, including in particular the type of 
undertaking or business; whether or not its tangible assets, such as buildings and 
movable property, are transferred; the value of its intangible assets at the time of 
the transfer; whether or not the majority of its employees are taken over by the 
new employer; whether or not its customers are transferred; the degree of 
similarity between the activities carried on before and after the transfer; and the 
period, if any, for which those activities were suspended.199 The CJEU noted, 
however, that all those circumstances were to be regarded as single factors in the 
overall assessment which must be made and should not be considered in 
isolation. That overall assessment is a matter of fact for the national courts - 
which, of course, has simply led to a welter of litigation to allow the courts to 
determine whether or not on the facts of any particular case a 'relevant transfer' 
has taken place. This stress on the importance of the complete factual matrix in 
the particular transfer situation has led the domestic appellate courts in the UK to 
be extremely reluctant to overturn the findings of employment tribunals at first 
instance on whether or not a relevant transfer has taken place ?oo 

Post -Süzen, the CJEU continues to recognise that undertakings which carry out 12.85 
certain, labour- intensive service activities, such as cleaning and security guard- 
ing, consist of little more than the employees themselves. Therefore, 'an organised 

196 See, eg, Case C- 392/92 Christel Schmidt v Spar und Leihkasse der Früheren Ämter.Bordesholm Kiel 
und Cronshagen [1994] ECR I -1311, where a single part -time cleaner was held by the court to comprise 
an 'economic entity'. 

197 Case C -13/95 Ayse Süzen v Zehnacker Gebäudereinigung GmbH Krankenhausservice [1997] ECR 
I -1259. 

198 Ibid, at para 15. 
199 Bid, at para 14. 
788 ECM (Vehicle Delivery) Ltd v Cox [1999] ICR 1162 (CA). 
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grouping of wage earners who are specifically and permanently assigned to a 
common task' may amount to an economic entity, and a transfer will result where 
the transferee not only takes over the activity in question but also takes over a 

major part of the employees specially assigned by his predecessor to that 
activity.201 Therefore, the contracting -out of a service may, given a hand -over of 
employees, constitute a relevant transfer. The fact that a transferred economic 
entity (employees and activities) is absorbed or integrated into the management 
and other structures of the transferee is no bar to a finding that there has in fact 
been a relevant transfer.202 Transfers may take place in two stages, with no 
requirement for any direct contractual relationship between transferor and trans- 
feree, so the Acquired Rights Directive may also apply where a client replaces one 
contractor with another,203 or where one temporary employment agency in 
financial difficulties simply cooperates or collaborates with another agency to 

allow it to take over their clients and use some of the same administrative staff 
and agency employees working in these client undertakings.2o4 

12.86 The amended Acquired Rights Directive seeks to reflect the post -Süzen jurispru- 
dence of the CJEU (at least as it stood at the date when the amended Directive 
was adopted in 2001205) by defining a relevant transfer as 

a transfer of an economic entity which retains its identity, meaning an organised 
grouping of resources which has the objective of pursuing an economic activity, whether 
or not that activity is central or ancillary. 

12.87 Whilst in most cases the existence of a relevant transfer will depend upon 
detailed examination of the factual circumstances, there are some certainties in 

the application of the Acquired Rights Directive. It requires a transfer to another 
employer, so a share sale where equity in the company changes hands but the 
employer remains the same is not covered.2o6 The Directive applies to non -profit 
making undertakings.207 The revised Acquired Rights Directive also contains an 
exception, originally established by the Court of Justice in Henke y Gemeinde 

201 See Case C- 173/96 Sanchez Hidalgo v Asociacion de Servicios Aser [1998] ECR I -823. 
202 Case C- 466/07 Klarenberg v Ferrotron Technologies GmbH [2009] ECR I -183. 
2 °3 See, eg, Cases C- 171 -172/94 Merckx and Neuhuys v Ford Motors Company Belgium [1996] ECR 

I -1253 paras 28-30; Case C -13/95 Ayse Siizen v Zehnacker Gebäudereinigung GmbH Krankenhausservice 
[1997] ECR I -1259 at para 12. See also Case 324/86 Daddy's Dance Hall, above n 196, which involved 
the transfer of the lease of premises from one lessee to another. 

2°4 Case C- 458/05 Jouini and others v PPS [2007] ECR I -7301. 
20s Among the cases since the adoption of the amended 2001 Directive still wrestling with the 

concept of a 'relevant transfer' is Case C- 172/99 Oy Liikenne Ab v Liskojärvi [2001] ECR 745, 

concerning, in the context of a public procurement exercise, the taking over by an undertaking of the 

operation of scheduled local bus routes previously operated by another undertaking. See also Case 
C- 340/01 Abler v Sodexho MM Catering GmbH [2003] ECR I -14023 and Case C- 232/04 Güney- Görres v 

Securicor Aviation [2005] ECR I- 11237. 
206 See Brooks v Borough Care Services [1998] IRLR 636. 
207 See Case C -29/91 Sophie Redmond Stichting v Bartol [1992] ECR I -3189. See also Case C- 173/96 

Sanchez Hidalgo v Asociacion de Servicios Aser [1998] ECR I -823; Case C- 175 /99Mayeur v Association 
Promotion de L'Information Messine [2000] ECR I -7755; Case C- 343/98 Collino and Chiappero v Telecom 

Italia Spa [2000] ECR I -6659; Viggesdettir v Islandpsstur hf (Iceland Post Ltd) [2002] 2 CMLR 18, [2002] 

IRLR 425 (EFTA Court). And see now the first sentence of Art 1(1)(c) of the amended Acquired Rights 
Directive 2001/23/EC: 'This Directive shall apply to public and private undertakings engaged in 

economic activities whether or not they are operating for gain.' 
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Schierke,208 to the effect that an administrative reorganisation, or the transfer of 
administrative functions between public administrative authorities, cannot .con- 
stitute a relevant transfer. Lastly, the Court has emphasised that an economic 
entity must be stable if it is to survive transfer, and that is not the case where the 
entity is engaged in the performance of a specific contract which is shortly to 
come to an end.209 

Transfer of rights and obligations 

Under Article 3 of the Acquired Rights Directive, the rights and obligations of the 12.88 
transferor under the contracts of employment of those employees who are 
assigned to the undertaking in question, transfer automatically to the transferee 
on the date upon which the transfer is effected, regardless of the intentions or 
understanding of the parties to the transfer.210 The amended Acquired Rights 
Directive 2001/23/EC gives Member States the option of incorporation of joint 
and several liability in respect of obligations which, apart from such provision, 
would fall exclusively on the transferee (see Article 3(1)). 

There are, though, two important exceptions to the general principle of automatic 12.89 
transfer. First, employees have an absolute right to object to the transfer of their 
employment 211 albeit that any such objection may result in the employees being 
treated under domestic law as having resigned from their employment. Secondly, 
Article 3(4) of the 2001 Directive says that unless Member States otherwise 
provide there will be no automatic transfer of 

employees' rights to old -age, invalidity or survivors' benefits under supplementary 
company or inter- company pension schemes outside the statutory social security 
schemes in Member States ... 

Accordingly, while the employees' accrued rights under the transferor's pension 12.90 
scheme may be protected on a relevant transfer, the transferee does not have to 
provide the same or equivalent pension opportunities 212 or continue to pay 
premiums to an"independent scheme on behalf of a transferred employee.213 
However, in Beckmann y Dynamco Whicheloe MacFarlane Limited214 and Martin y 
South Bank University,215 the CJEU held that that early retirement benefits trig- 
gered by statutory redundancy did not constitute 'old age' benefits for the 

208 Case C- 298/94 Henke v Gemeinde Schierke [1996] ECR I -4989. See now the second sentence of Art 
1(1)(c) of the amended Acquired Rights Directive 2001/23/EC: 'Art administrative reorganisation of 
public administrative authorities, or the transfer of administrative functions between public adminis- 
trative authorities, is not a transfer within the meaning of this Directive.' 

209 Case C -48/94 Rygaard v Dansk Arbejdsgiverforening [1995] ECR I -2745. 
210 Case C- 305/94 Rotsart de Hertaing v f Benoidt [1996] ECR I -5927; and Case C- 478/03 Celtec Ltd v 

John Astley and others [2005] ECR I -4389. 
211 Joined Cases C -132, 138, 139 /91 Katsikas v Konstantinidis [1992] ECR I -6577. 
212 Adams v Lancashire CC [1997] IRLR 436. 
213 Eidesund v Stavanger Catering [1997] 2 CMLR 672, [1996] IRLR 684 (EFTA Court). See also 

Frankling v BPS Public Sector [1999] ICR 347, in which the EAT held that an accelerated pension 
payable as an enhanced redundancy payment was excluded from transfer. 

214 Case C- 164/00 Beckmann v Dynamco Whicheloe MacFarlane Limited [2002] ECR I -4893. 
215 Case C -4/01 Martin Daby and Willis v South Bank University [2003] ECR I- 12859. 
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purposes of Article 3(4) of the Acquired Rights Directive, and therefore liability in 
relation to them passed to the transferee. 

Protection from dismissal 'by reason of the transfer' 

12.91 Article 4 of the Acquired Rights Directive provides that a transfer shall not in 
itself constitute grounds for dismissal, either by the transferor or by the trans- 
feree. However, where a fixed -term employment contract of a temporary worker 
has ended, due to expiry of the agreed term, on a date prior to that of the transfer 
of the activity to which he was assigned, the non -renewal of this contract because 
of that transfer does not contravene he prohibition set out in Article 4(1) of 

Directive 2001/23.216 The Transfer of Undertakings (Protection of Employment) 
(TUPE) Regulations 1981217 (which implemented the original Directive 77/187/ 
EEC into UK law) applied only to those still employed 'immediately before' the 

transfer. It was argued in Litster v Forth Dry Dock 218 that their provisions 
accordingly did not apply to a situation where the employees of the company 
being transferred had, as part of the transfer agreement, been dismissed shortly 
before the transfer. The House of Lords rejected this argument and, in order to 

ensure compatibility between the Directive and its implementing regulations, 
read into regulation 5 of the Transfer of Undertakings (Protection of Employment) 
(TUPE) an additional clause to ensure that any dismissal by reason of a transfer 
was unlawful, (which, in domestic terms, now means 'automatically unfair' for 

the purposes of the Employment Rights Act 1996.219) 

12.92 In a later case the House of Lords also decided that a dismissal which was 
contrary to Article 4 of the Directive was nevertheless an effective dismissal, even 
if unfair and so compensatable in damages.22° The CJEU has confirmed that the 

protection of the Acquired Rights Directive extends only to those employees who 

are actually assigned to working in the undertaking transferred, rather than those 

working there on an ad hoc, occasional or temporary seconded basis221 

216 Case C- 386/09 Jhonny Briot y Randstad Interim and Sodexho SA, 15 September, [2010] ECR I -nyr, 

217 SI1981/1794. 
218 Litster y Forth Dry Dock [1990] 1 AC 546. 
219 This perhaps goes further than the Directive requires. In Case C- 396/07 Juuri [2008] ECR I -8883, 

the CJEU observed at para 30: '[T]he Member States are not required to guarantee the employee a 

right to financial compensation, for which the transferee employer is liable, in accordance with the 

same conditions as the right upon which an employee can rely where the contract of employment or 

the employment relationship is unlawfully terminated by his employer. However, the national court is 

required, in a case within its jurisdiction, to ensure that, at the very least, the transferee employer in 

such a case bears the consequences that the applicable national law attaches to termination by an 

employer of the contract of employment or the employment relationship, such as the payment of the 

salary and other benefits relating, under that law, to the notice period with which an employer must 

comply.' 
22° Wilson y St Helens BC [1999] 2 AC 52. See also Cornwall County Care v Brightman [1998] ICR 529. 

Cf Case C- 319/94 Jules Dethier Equipement y Jules Dassy [1998] ECR I -1061. 
221 Case 186/83 Botzen v Rotterdamsche Droogdok Maatschappij [1985] ECR 519. See too Duncan Web 

Offset (Maidstone) v Cooper [1995] IRLR 633; and cf CELTEC Ltd v Astley [2002] ICR 1289 (CA), 

subsequently referred to the Court of Justice as Case C- 478/03 Celtec Ltd y John Astley and others [2005] 

ECR I -4389. 
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Article 4 of the Directive provides, however, for an exception covering transfer- 12.93 
related dismissals which take place for 'economic, technical or organisational 
reasons entailing changes in the workforce' ('ETO' reasons).2" This exception has 
in general been interpreted narrowly, both by the CJEU and by the domestic 
courts, since it constitutes a derogation from the aim of the Directive to protect 
employees 223 Although both the transferor and the transferee may rely upon an 
'ETO' reason, the reason must relate to the conduct of the business and cannot 
simply be the fact that the transferee wishes the employees to be dismissed.224 
The requirement of 'changes in the workforce' means that the employer must 
seek to change the structure of the workforce, either by reducing its numbers or 
by altering job functions225 The need to pay existing employees less cannot, 
therefore, amount to an ETO reason. 

Mandatory protection: no variation of existing contractual terms 'by reason of 
transfer' 

The CJEU has held that employees may not waive rights granted to them under 12.94 
the Acquired Rights Directive, even where as a result of the transfer the employ- 
ees obtain new advantages so that they are not, overall, left in a worse position 
than they were before.226 The principle that the protection afforded by the 
Acquired Rights Directive is mandatory and cannot be defeated even where the 
parties expressly so agree,22' has important implications for the variation of 
contracts of employment after transfer. In Wilson y St Helens MBC, it was accepted 
before the House of Lords that an agreed variation was ineffective where the 
reason for it was a relevant transfer.228 And in Martin y South Bank University,229 
the CJEU held that a new employer was precluded on transfer from offering 
employees (and the employees were precluded from accepting) admission to a 

vz In Case C- 313/07 Kirtruna SL [2008] ECR I -7907, the CJEU observed at para 46: '[Where] the 
possible termination of the contracts of employment would not be due solely to the transfer of the 
undertaking ... [but] would be caused by additional circumstances such as the failure of the transferee 
and the landlords to agree a new lease, the impossibility of finding other commercial premises or the 
impossibility of transferring the staff to other stores [then] those circumstances can be described as 
economic, technical or organisational reasons for the purposes of Article 4(1) [of the Acquired Rights 
Directive].' 

223 Case C- 319/94 Jules Dethier Equipement v Jules Dassy, above n 223. 
224 Wheeler v Patel [1987] ICR 631. 
27-5 Berriman v Delabole Slade [1985] ICR 546. 
zzs Case 324/86 Daddy's Dance Hall, above n 196 para 15: [E]mployees are not entitled to waive the 

rights conferred on them by the directive and ... those rights cannot be restricted even with their 
consent. This interpretation is not affected by the fact that, as in this case, the employee obtains new 
benefits in compensation for the disadvantages resulting from an amendment to his contract of 
employment so that, taking the matter as a whole, he is not placed in a worse position than before. 

See to like effect Case 209/91 Rask and Christensen v ISS Kantineservice [1992] ECR I -5755 and the 
decisions of the EFTA Court in Case E/3-95 Langeland v Norske Fabricom A/S [1997] 2 CMLR 966 and 
Case E- 3 /01Viggósdóttir v Iceland Post Ltd [2002] 2 CMLR 18; [2002] IRLR 425. 

228 Wilson v St Helens MBC [1999] 2 AC 52. In Crédit Suisse (First Boston) v Padiachy [1999] ICR 569 
(QBD), the High Court duly applied the Daddy's Dance Hall principle that any variation of a 
contractual term by reason of the transfer is illicit, and there is no question of weighing up a number 
of different amendments so as to decide whether, overall, the result is detrimental. 

229 Case C -4/01 Martin Daby and Willis v South Bank University [2003] ECR I42859. 
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less favourable superannuation scheme than in their previous employment, 
where the employer's intention was to bring the pension arrangements of the 
transferred employees into line with existing employees, since this constituted a 
purported variation by reason of the transfer and so was invalid. 

12.95 By contrast, in Boor née Delahaye y Ministre de la Fonction Publique et de la Réforme 

Administrative,230 the CJEU allowed for the imposition of a reduced level of 
remuneration on the transfer of an individual from a non -profit making associa- 
tion into the public service, on the basis that the change was necessary for the 
purpose of complying with the national rules in force for public employees. 

Union recognition and employee representation 

12.96 The Acquired Rights Directive seeks to uphold the prerogatives of employee 
representatives in three respects. First, under Article 3(3) the transferor's rights and 
obligations under a collective agreement are transferred to the transferee, whether 
or not the latter recognises any employee representatives for the purposes of 

collective bargaining.231 Secondly, Article 7 of the Directive requires that obliga- 
tions be imposed upon transferors and transferees to inform and consult appropri- 
ate representatives of their respective employees affected by a transfer, regarding 
the reasons for the transfer, the legal, economic and social implications of the 
transfer for the employees, and the measures envisaged in relation to the employ- 
ees. Thirdly, Article 6(1) provides that if, post- transfer, a transferred economic 
entity preserves its 'autonomy' in the sense of 'self- government'232 (which is a 

concept different from 'retaining its identity' for the purposes of Article 1(1)(b) of 

the Directive233) within the rest of the transferee's business, the status and function 
of the representatives of the transferred employees must be preserved. 

230 Case C- 425/02 Boor, née Delahaye v Ministre de la Fonction Publique et de la Réforme Administrative 
[2004] ECR I- 10823; [2005] IRLR 61, ECJ. 

231 See, eg, Whent v T Cartledge [1997] .IRLR 153. The TUPE Regulations 1981 originally provided 
only for consultation of recognised trade unions, but were held by the Court of Justice in Commission v 

UK [1994] IRLR 392 to be defective in this respect, since employers could avoid their obligations 
simply by declining to afford recognition. 

232 In Case C- 151/09 Federación de Servicios Públicos de la UGT (UGT -FSP), 29 July, [2010] ECR I -nyr; 
[2010] ICR 1248 the Court of Justice at para 57 answered the referred question thus: 'A transferred 
economic entity preserves its autonomy, within the meaning of Article 6(1) of Council Directive 
2001/23/EC of 12 March 2001 on the approximation of the laws of the member states relating to the 

safeguarding of employees_ rights in the event of transfers of undertakings, businesses or parts of 

undertakings or businesses, provided that the powers granted to those in charge of that entity, within 
the organisational structures of the transferor, namely the power to organise, relatively freely and 
independently, the work within that entity in the pursuit of its specific economic activity and, more 
particularly, the powers to give orders and instructions, to allocate tasks to employees of the entity 
concerned and to determine the use of assets available to the entity, all without direct intervention 
from other organisational structures of the employer, remain, within the organisational structures of 

the transferee, essentially unchanged. The mere change of those ultimately in charge cannot in itself be 

detrimental to the autonomy of the entity transferred, except where those who have become 
ultimately in charge have available to them powers which enable them to organise directly the 

activities of the employees of that entity and therefore to substitute their decision -making within that 
entity for that of those immediately in charge of the employees.' 

233 See Case C- 466/07 Klarenberg v Ferrotron Technologies GmbH [2009] ECR I -183, holding that there 
is retention of identity where the elements of the organised grouping which formed the economic 
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Transfers during insolvency procedures 

As originally drafted, the Acquired Rights Directive 77/187/EEC made no 12.97 
specific provision for transfers in an insolvency situation. However, in a series of 
cases the CJEU developed the principle that the Acquired Rights Directive did not 
apply in the context of insolvency proceedings taken with the intention that the 
undertaking should cease trading and where its assets were to be liquidated?34 
The Acquired Rights Directive does apply, though, where the purpose of the 
proceedings is to protect the business in order that it might continue to trade, as is 
the case with receiverships and administration orders in the UK.235 Similarly, the 
Acquired Rights Directive was held to apply where a business continued to trade 
while being wound up by the court 236 and whilst subject to voluntary liquida- 
tion.237 

Article 5 of the Acquired Rights Directive 2001 gives legislative effect to the 12.98 
CJEU's case law on insolvencies. It also gives Member States authority to legislate 
so as to promote the survival of businesses, by preventing the transferor's debts 
to employees from passing to the transferee (Article 5(2)(a)) and /or permitting 
the relevant parties and Social Partners to negotiate contractual variations 
designed to safeguard the business and protect employment in the longer term 
(Article 5(2)(b)). Article 5(3) further allows for the possibility of Member States 
derogating from certain of the Directive's protections where the transferor 
employer 'is in a situation of serious economic crisis' and is subject to 'constant 
judicial supervision'.238 

Implementation in the UK 

Of all the EU legislation in this field, the Acquired Rights Directive has had the 12.99 
greatest impact upon UK domestic employment protection law. The original 
Acquired Rights Directive 77/187/EEC was belatedly and unenthusiastically 
implemented into UK law by the then Conservative Government, fulfilling an EU 
obligation entered into by the previous Labour administration. Notwithstanding 
the discovery by the House of Lords (in the seminal decision in Litster) of a strong 
interpretative obligation on the part of the courts to read the implementing 

entity prior to the transfer -such as labour and material- continue to be linked together when they 
are employed by the transferee, even if they are integrated into the transferee's structure. 

234 Case 135/83 Abels v The Administrative Board of the Bedrijfsvereniging voor Metaalindustrie en de 
Electrotechnische Industrie [1985] ECR 469. See too Perth & Kinross Council v Donaldson [2004] ICR 667 
(EAT). 

235 Case C- 362/89 D'Urso v Ercole Marelli Elettromeccanica Generale SpA [1991] ECR 4105. On 
receiverships, see also Case 105/84 Foreningen of Arbejdledere i Danmark ('Mikkelsen') v Danmols Inventar 
[1985] ECR 2639, in which the CJEU held that the Acquired Rights Directive would apply to a transfer 
Which occurred during a procedure prior to the commencement of liquidation proceedings. The 
situation in Litster v Forth Dry Dock [1990] 1 AC 546 was an example of a transfer in the course of a 
receivership. 

236 Case C- 319/94 Jules Dethier Equipement v Jules Dassy [1998] ECR I -1061. 
23' Case C- 399/96 Europièces v Sanders [1998] ECR I -6965. 
236 Case C- 561/07 Commission v Italy [2009] ECR I-4959 at para 47. 
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legislation (the TUPE Regulations 1981) in a manner consistent with the underly- 
ing Directive, the UK's implementation was ultimately found by the CJEU to be 
defective in a number of respects -for example, in its original insistence that the 
TUPE Regulations should not apply to undertakings that were not in the nature 
of a 'commercial venture' 239 

12.100 The Transfer of Undertakings (Protection of Employment) (TUPE) Regulations 
2006240 revoked the TUPE Regulations 1981 and constitute the UK's implementa- 
tion of the revised /consolidated Acquired Rights Directive 2001 /23 /EC. In some 
respects the 2006 TUPE Regulations go further than the strict base -line of 

employee protection formally required under the revised 2001 Directive. While it 

is perfectly competent and permissible as a matter of EU law for national law to 

be more favourable to employees than the minimum requirements of this 
Directive, in order to quell doubts about the possible competency under national 
law of using the powers conferred on the Executive under section 2 of the 

European Communities Act 1972 to make delegated legislation in implementa- 
tion of an EU directive which goes further or wider than the EU directive which it 
implements 241 the 2006 TUPE Regulations are also made under and in terms of 

section 38(2) of the Employment Relations Act 1999, which specifically gives the 

Secretary of State power to make regulations in relation to the treatment of 

employees which are more extensive than an implementation simply tracking or 

strictly reflecting the minimum requirements of EU law in this area. 

12.101 In implementing the 2001 Acquired Rights Directive, the 2006 TUPE Regulations 
may also be said to do the following: 

a) increase the certainty of the scope of the Regulations, to cover situations 
where work or services are outsourced- notably from the public sector to the 

private or the charitable sectors -so that the fact of the change of the identity 
of the contracting service provider is sufficient of itself to effect a relevant 
transfer; 

b) clarify the law on transfer- connected dismissals, in particular as to when 
employees may (not) agree to transfer- related changes to employment condi- 
tions; 

c) make provisions in relation to the obligation of transferor employers to 

supply information to transferees in relation to the transferred employee 
liabilities; 

239 See National Union of Public Employees y Secretary of State for Employment [1993] Times Law Reports 

250 (OH) for an early attempted judicial review of the TUPE Regulations for incorrect implementation 
of Directive 77 /187 /EEC on these grounds, and the eventual finding by the Court of Justice in Case 

C- 382/92 Commission y UK [1994] ECR I -2435. 
240 SI 2006/246 
241 See on this the views of Lord Johnston when chairing the EAT in Scotland in both Addison and 

Others v Denholm Ship Management (UK) Ltd and others [1997] ICR 770 (EAT) and Perth and Kinross v 

Donaldson [2004] ICR 667 at 672, para 19. This narrower view of the extent of the powers conferred by 

s 2 of the European Communities Act 1972, may be contrasted with the contrary English jurisprudence 
on the same point in R v Secretary of State for Trade and Industry, ex p UNISON [1996] ICR 1003; Oakley 

Inc v Animal Ltd (Secretary of State for Trade and Industry intervening) [2006] Ch 337 (CA) per Waller LJ at 

352, para 39; and R (on the application of Cukurova Finance International Ltd) v HM Treasury [2009] 

European Law Reports 317 (QBD). 
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d) exercise the option in the Directive of allowing for a continued joint and 
several liability of both transferor and transferee in relation to certain 
employee liabilities (for example, in relation to failures on the part of the 
transferor to inform and consult appropriate employee representatives 
regarding the transfer, or liability for personal injury in cases where, for 
example, a public sector employer was not obliged to carry employer's 
insurance under the Employer's Liability (Compulsory Insurance) Act 1969); 
and 

e) allow for the relaxation of the automatic transfer provisions in insolvency 
situations, to the extent permitted by the Acquired Rights Directive 2001/23/ 
EC. 

The Collective Redundancies Directive 

The Collective Redundancies Directive 98/59/EC242 requires employers to con- 12.102 
suit employees' representatives about contemplated collective redundancies 
within the same 'establishment',243 with a view to reaching agreement as to ways 
and means of avoiding the redundancies or reducing the number of workers 
affected, and mitigating their consequences. Appropriate information must be 
supplied to employees' representatives in order to facilitate meaningful consulta- 
tion, and representatives have the right to call upon the services of experts to 
consider the employer's contentions. The Directive also provides for official 
notification of collective redundancies, and for a minimum period of delay 
between notification and implementation of the dismissals. 

A redundancy is a dismissal for one or more reasons not related to the individual 12.103 
workers concerned. But the CJEU has held that the death of an employer, albeit 
that this results in collective redundancies of his employees, does not trigger 
duties of consultation, since it is not possible to consult with the dead.244 And it 
should be borne in mind that the right to information and consultation which the 
Collective Redundancies Directive lays down 'is intended for workers' repre- 
sentatives and not for workers individually'.245 Thus it is consistent with the 
terms and purposes of the Directive for national law to provide that individual 
employees may seek a remedy before the courts in respect of their employer's 

242 Above n 77. 
243 See Case C- 449/93 Rockfon v Specialarbejderforbundet i Danmark [1996] ECR I -4291 where the 

Court held that 'establishment' for the purposes of the Directive meant the unit to which the workers 
made redundant were assigned to carry out their duties. It was not essential, in order for there to be an 
'establishment' for the unit to be endowed with a management which could independently effect 
collective redundancies. 

244 Case C- 323/08 Rodríguez- Mayor, 10 December, [2009] ECR I -nyr. Cf, however, Case C -55/02 
Commission y Portugal [2004] ECR I -9387, where the Court held that the Directive's implementation in 
Portugal, which excluded employment terminations arising from various situations -including 
compulsory liquidation, compulsory purchase, fire, other force majeure and death of the trader -from 
giving rise to the employers' obligations to consult, was incompatible with the Directive on the basis 
that redundancy 'has to be interpreted as including any termination of contract of employment'. 

245 Case C -12/08 Mono Car [2009] ECR I -6653 at para 38. 
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alleged breach of its obligations owed under the Collective Redundancies Direc- 
tive only where their worker representatives have already objected to how the 
employer has conducted information and consultation process 246 

12.104 The provisions of the Directive apply regardless of whether or not the decision on 
redundancy was made by the workers' actual employer or by some other 
undertaking or business controlling the employer, although in Akavan 247 the 
Court of Justice confirmed that the Collective Redundancies Directive imposes 
obligations to inform, consult and notify workers only on their actual formal 
employers rather than on any controlling parent undertaking, even where the 
parent can take decisions that are binding on the employing subsidiary. Neverthe- 
less, the Directive has implications in relation to situations of corporate 
re- structuring leading to compulsory redundancies, as is clear from the decision 
in junk,248 where the CJEU held that the obligation to consult arises 'prior to any 
decision by the employer to terminate contracts of employment', such that a 

decision by a parent company which has the direct effect of compelling one of its 

subsidiaries to initiate collective redundancies of its employees could lawfully be 
taken in accordance with the Directive's requirements only on the conclusion of 

the consultation procedure within that subsidiary. 

Implementation in the UK 

12.105 The UK's implementation of the original Collective Redundancies Directive 
75/129/EEC had, over the years, to be amended in a number of respects in order 
to bring UK law properly into line with the requirements of the Directive. 
Following an enforcement action by the Commission, the Court of Justice found 
the UK legislation to be defective, in that it failed to provide for the designation of 

employee representatives where none existed already, it applied to a narrower 
range of cases of dismissal than was envisaged by the Directive, it did not require 
an employer to consult with a view to reaching agreement and the UK system of 

protective awards did not provide effective sanctions against an employer in the 

case of failure to consult workers' representatives.249 

12.106 These defects were subsequently addressed,250 although there remain potential 
areas of conflict between the Directive and domestic legislation. For example, 
whilst Article 2(1) of the Directive requires consultation to commence at the 

planning stage when the employer is 'contemplating' redundancies, the duty to 

consult under domestic law arises only when the employer has got to the stage 

246 See to similar effect Northgate HR Ltd v Mercy [2008] ICR 410 (CA), where the Court of Appeal 
held that s 189 of the Trade Union and Labour Relations Consolidation Act 1992 (which in essence 
limits enforcement to worker representatives where they are present) is compatible with the require- 
ments of the Collective Redundancies Directive. 

247 Case C -44/08 Akavan [2009] ECR I -8163. 
248 Case C- 188/03 Junk [2005] ECR I -885 at para 71. 
249 Case C- 383/92 Commission v United Kingdom [1994] ECR 2479. 
25° R v Secretary of State for Trade and Industry, ex p Unison [1996] ICR 1003. 
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when he is proposing to dismiss.251 In Mann y Secretary of State for Employment, 
Lord Hoffman noted that domestic law still did not provide an effective remedy 
for failure to consult employees where dismissals are effected by administrative 
receivers 252 That is because the debenture holder who has appointed receivers 
can only be liable for debts to employees owed prior to their appointment, and so, 
by definition, will escape liability to pay protective awards awarded as a result of 
failure to consult. 

As a directive, the Collective Redundancies Directive may have direct effect only 12.107 
against emanations of the State, and this will not happen often since it does not 
apply at all to workers employed by public administrative bodies or by 'establish- 
ments governed by public law'. In Griffin y South West Water, the defendant was 
held to be an emanation of the State, such that the Directive could have direct 
effect, but the court ruled that there could be no direct effect in any event, since 
the provision relied upon was not sufficiently clear and precise 253 

The Insolvency Directive 

The Insolvency Directive 2008/94/EC254 codifies and replaces the original Insol- 12.108 
vency Directive dating from 1980.255 It requires Member States to establish a 
guarantee fund to finance the payment of pay which remains due to employees 
on the insolvency of their employers. In the UK, this function of a national 
guarantee institution is fulfilled by the National Insurance Fund, which is 
administered by the Department of Education and Employment. Confirming the 
reversal of earlier case law of the CJEU to the effect that the question as to which 
national guarantee fund was responsible for payment was that of the Member 
State in which insolvency proceedings had commenced,256 Article 8 of the revised 
2008 Directive provides that when an undertaking with activities in the territories 
of at least two Member States is in a state of insolvency for the purposes of the 
Directive, the institution responsible for meeting employees' outstanding claims 
is that of the Member State 'in whose territory they work or habitually work ,25' 
without the employer necessarily having to be formally 'established' for general 
purposes of EU law in that Member State.258 

251 Trade Union and Labour Relations (Consolidation) Act 1992, s 188(1). 
252 Mann v Secretary of State for Employment [1999] ICR 888 (HL). 
253 Griffin v South West Water [1995] IRLR 15 (Ch D). 
254 Above n 78. 
255 Directive 80 /987 /EEC [1980] OJ L283/23. 
256 Case C- 117 /96Mosbæk [1997] ECR I -5017. See also Case C- 477/09 Charles Defossez v Christian 

Wiart, in his capacity as liquidator of Sotimon Sari 10 March [2011] ECR I -nyr confirming that employees 
may avail themselves of the salary guarantee from that Member State's institution in accordance with 
its law, either in addition to or instead of the guarantee offered by the institution designated as 
competent under the directive, provided however that that guarantee results in a greater level of 
worker protection 

25' See Case C- 198/98 Everson and Barrass [1999] ECR I -8903. 
255 Case C- 310/07 Holmqvist [2008] ECR I -7871. 
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12.109 The types of debt falling within 'pay' and so qualifying for a guarantee is a matter 
for domestic law.259 The CJEU has held that Member States retain the freedom to 
include or to exclude unfair dismissal compensation from the definition of 'pay' 
protected under the Directive,260 and that guarantee institutions could lawfully 
refuse to pay unfair dismissal compensation owed to employees whose compen- 
sation had been agreed in an extra judicial conciliation settlement261 or who, by 
reason of their effective control of the company could be considered to have some 
responsibility for the insolvency.262 The Insolvency Directive also permits domes- 
tic law to impose a limit on the number of weeks' pay guaranteed, and a ceiling 
upon the amount of pay guaranteed in any one week. 

Implementation in the UK 

12.110 So far as most employees in the UK are concerned, the guarantee provisions now 
contained in the Employment Rights Act 1996 owe little to the original 1980 

Directive or the consolidated 2008 Insolvency Directive. The Insolvency Directive 
applies to employers in a state of insolvency, which is defined as a state of affairs 
where there has been a request to a competent authority for 'the opening of 

proceedings involving the employer's assets ... to satisfy collectively the claims of 

creditors' and a consequent decision by the relevant authority to open proceed- 
ings, or not to open proceedings on the grounds that the employer's undertaking 
or business has been definitively closed down and the available assets are 

insufficient to warrant the opening of proceedings.263 In Mann y Secretary of State 

for Employment, the House of Lords held that administrative receivership, which 
is defined by domestic legislation as a state of insolvency triggering the guarantee 
provisions, is not a state of insolvency within the Insolvency Directive 264 There is, 

in such a case, no request to any authority for the opening of proceedings, and the 
purpose of receivership is not the collective satisfaction of the claims of creditors 
but rather to realise the security of the debenture holder. The reality is that the 

definition of 'insolvency' in the Insolvency Directive is a reflection of the 

Continental practice of court -sanctioned insolvency; but only a minority of 

insolvencies in the UK occur, at least in the first instance, in this way. Where the 

233 See s 184 of the Employment Rights Act 1996. See also Case C- 442/00 Rodriguez- Caballero [2002] 

ECR I- 11915. 
260 Case C- 246/06 Velasco- Navarro [2008] ECR I -105. 
261 Case C- 498/06 Robledillo -Núñez [2008] ECR I -921. 
262 In Case C -30/10 Lotta Andersson v Staten genom Kronofogdemyndigheten i Jönköping, Tillsynsmyn- 

digheten 10 February [2011] ECR I -nyr the Court confirmed that an employee who, simultaneously, 
owned an essential shareholding in the undertaking concerned and had a considerable influence on its 

activities could, properly be excluded from the right to seek such payment on the grounds that he 

might be partly responsible for its insolvency and so the claim on the guarantee fund could be 

considered to be an abuse of rights. 
263 Insolvency Directive, Art 2(1); Case C- 373/95 Maso y Istituto nazionale della previdenza sociale 

[1997] ECR I -4051. 
264 Above n 256 per Lord Hoffmann at 905H -906A. 
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Insolvency Directive does apply, its provisions and the guarantee provisions of 
domestic law are to be construed strictly in favour of the employee.265 

Employment (Illegal Migrant) Directive 

The Employment (Illegal Migrant) Directive 2009/52/EC266 provides for mini- 12.111 
mum standards on sanctions and measures against employers of illegally- staying 
third- country nationals. Directive 2009/52/EC places the onus on employers to 
check whether prospective employees who are third- country (non -EU) nationals 
have a residence permit, to copy the relevant document, to retain records for 
inspection and-to notify them to the authorities. All employers who fail to comply 
with this, hiring undocumented third- country workers, could be sanctioned with 
fines, the closure of business premises and the loss of (or ineligibility for) public 
contracts and subsidies. They will also have to pay the costs of the employee's 
return, outstanding wages, taxes and social security contributions. The Directive 
also imposes joint and several liability between contractors and sub -contractors. 

Implementation in the UK 

The Employment (Illegal Migrant) Directive was due to be implemented by 20 12.112 
July 2011. The UK has not yet chosen to opt in. 

FREE MOVEMENT OF WORKERS AND RESTRICTIVE COVENANTS 

Freedom of movement for workers is one of the four fundamental freedoms 12.113 
protected by the TFEU which are at the heart of the European project. According 
to the CJEU, free access to employment is 'a fundamental right which the Treaty 
confers individually on each worker of the Community'.267 Article 45 TFEU 
(formerly Article 39 EC and before that Article 48 of the EC Treaty), together with 
Regulation 1612/68/EEC,268 guarantees that workers shall not be discriminated 
against on grounds of their nationality with respect to (amongst other things) 
access to employment and conditions of employment. Article 45 .IVEU also goes 
further, and prohibits all obstacles to free movement which cannot be justified 
objectively.269 

The first possible complexity surrounding the use of Article 45 TFEU to challenge 12.114 
provisions in employment contracts which might restrict free movement of 
workers -such as post -termination restrictive covenants -is the extent of its 
possible direct effect against non -State employers. The Court of Justice has held 

265 Case C- 125/97 Regeling v Bestuur van de Bedrijfsvereniging voor de Metaalnijverheid. [1998] ECR 
I -4493. 

266 [2009] OJ L168/24. 
262 Case 222 /86 UNECTEF v Heylens [1987] ECR 4098 at 4117, para 14. 
265 [1968] OJ 257/2. 
269 Case C- 415/93 Union Royale Belge des Sociétés de Football Association v Bosman [1995] ECR í4921. 
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that the Treaty provision on free movement of workers has direct effect against 
private bodies which make collective rules aimed at regulating employment.27o 
And Article 45 TFEU on the free movement of workers is specific enough to have 
(horizontal) direct effect against a requirement or contractual provision as 

between two private parties: in Angonese, the CJEU held that what is now Article 
45 TFEU was directly analogous to what is now Article 157 TFEU, the require- 
ment of equal pay for equal work, which can be invoked against terms in private 
contracts of employment, since both were concerned with preventing discrimina- 
tion in the labour market. It could therefore be invoked against a recruitment 
requirement that candidates be in possession of a certificate of language profi- 
ciency which could be obtained only in one particular province of Italy.271 This 

decision is clear authority for the use of Article 45 TFEU to challenge the 

lawfulness and enforceability of any restrictions contained in an employment 
contract which might prevent an individual from exercising his free movement 
rights to the full by taking up a job in another Member State. In Bossa y Nordstress, 
the Employment Appeal Tribunal held that the Treaty provision which is now 
Article 45 TFEU did have horizontal direct effect against a private employer 
(which was not a rule- making body) in order to require it not to discriminate 
against the applicant in considering his job application.272 And in Graf v Filzmoser 

Maschinenbau GmbH,273 the Court of Justice held that the principles contained in 

what is now Article 45 TFEU could be prayed in aid by an individual employee 
directly against his employer, notwithstanding that the employer was a private 
body rather than an emanation of the State or a rule- making institution. 

12.115 Whilst their analogy with Article 157 TFEU is not so direct, Articles 49 and 56 

TFEU on freedom of establishment and free movement of services have substan- 
tive effects very similar to those of Article 45 TFEU. Thus the Grand Chamber of 

the CJEU held has that the provisions of both Article 49 TFEU on freedom of 

establishment274 and of Article 56 TFEU on freedom to provide services275 could 
be prayed in aid directly by private employers against trade unions seeking to 

take collective industrial action in furtherance of a trade dispute. 

12.116 A second requirement for the invocation of the Treaty provisions on free move- 
ment is the presence of an inter -State or cross - border element, whether in the 

nationality of the worker, or in the worker's past or proposed activities. They 

would not apply to a UK worker who had always worked in the UK and who 

was complaining about a restriction upon his right to take up employment 
elsewhere within the UK. 

12.117 Those issues aside, there is no reason why Article 45 TFEU or the other Treaty free 

movement provisions of Articles 49 and 56 TFEU could not be used to challenge 

270 Case 36/74 Walrave v Association Union Cycliste Internationale [1974] ECR 1405. 
271 Case C- 281/98 Angonese v Cassa di Risparmio di Bolzano [2000] ECR I -4139. 
272 Bossa v Nordstress [1998] ICR 694 (EAT). 
273 Case C- 190/98 Graf v Filzmoser Maschinenbau GmbH [2000] ECR I -493. 
274 See Case C- 438/05 International Transport Workers' Federation v Viking Line ABP [2007] ECR 

I- 10779. 
275 See Case C- 341/05 Laval un Partneri Ltd v Svenska Byggnadsarbetareforbundet [2007] ECR 

I- 11767. 
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contractual clauses such as restrictive covenants which prevent an employee from 
taking up certain employment in other Member States. Although an obstacle to 
free movement may be justified, just as a restraint of trade may be justified under 
domestic law, it is by no means certain that the two régimes would reach the same 
conclusion in all cases. In particular, restrictions upon free movement must 
comply with the principle of proportionality. Proportionality would require that a 
restrictive covenant be aimed at achieving a legitimate objective, and be the least 
restrictive alternative, issues which are also highly relevant under the common 
law. However, it also comprises an additional requirement of balance, which may 
not be reflected in domestic law, whereby the impact of the restriction upon the 
interests of the individual is weighed up. It may well be that applying such 
consideration-s, EU law could come to different conclusions as to the reasonable- 
ness of a restrictive covenant. 



13 

EU Environmental Protection and 
Planning Law 

INTRODUCTION 

13.01 Environmental law is concerned with the protection of the physical environment 
for the benefit of the public in general. The first EU directive dealing with 
environmental protection was adopted in 19751 and, notwithstanding any explicit 
legal provision giving the EU competence in this field, environmental protection 
was declared by the Court of Justice in 1985 to be 'one of the Community's 
essential objectives'? 

13.02 More than 100 EU instruments dealing with environmental protection had been 
adopted before the 1987 Single European Act introduced three new articles into 
the Treaty of Rome, Articles 130r to 130t, which for the first time made express 
reference to environmental protection as being a legitimate aim for EU policy and 
action. Subsequent amendments and revisions to the European Treaties have 
expanded upon these primary provisions. Secondary EU law in the area of 

environmental protection is vast and constantly changing. 

13.03 However, In order properly to understand EU environmental law, it is necessary 
to set out the terms of current Treaty basis on which the EU institutions act in this 
area, as well as the fundamental rights considerations which may guide their 
actions and aid in the interpretation of EU environmental law provisions. 

TREATY FOUNDATION FOR EU ENVIRONMENTAL LAW 

13.04 Post-Lisbon, Article 3(3) of the TEU provides as follows: 

The Union shall establish an internal market. It shall work for the sustainable develop- 
ment of Europe based on balanced economic growth and price stability a highly 
competitive social market economy, aiming at full employment and social progress, and 
a high level of pro eciion and improvement of the quality of the environment. It shall 

promote scientific and technological advance. 

13.05 Further, in the realm of the EU's external action, Article 21(2)(f) TEU includes 
among its aims to 

Directive 75/439 [1975] OJ L194/23 on oil waste disposal. 
2 Case 240/83 Procureur de la République v ADBHII [1985] ECR 531. 
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help develop international measures to preserve and improve the quality of the 
environment and the sustainable management of global natural resources, in order to 
ensure sustainable development. 

Article 4(2)(e) TFEU specifies 'environmental protection' as an area of shared 13.06 
competence between the EU and the Member States, and Article 11 TFEU states 
that 

Environmental protection requirements must be integrated into the definition and 
implementation of the Union's policies and activities, in particular with a view to 
promoting sustainable development. 

Article 114(3) TFEU enjoins the Commission, when proposing measures to 
harmonise environmental protection laws across the EU, to 'take as a base a high 
level of protection, taking account in particular of any new development based on 
scientific facts'. 

The main Treaty provisions concerning environmental protection are now con- 13.07 
tained in Articles 191 to 193 TFEU. Article 191 TFEU (formerly Article 174 EC and, 
before that, Article 130r of the EC Treaty) sets out the objectives of and principles 
to be followed by the EU in the area of environmental protection. The objectives 
include preserving, protecting and improving the quality of the environment; 
encouraging prudent and rational utilisation of natural resources; and protecting 
human life and promoting international measures where appropriate to deal with 
transnational environmental problems. The principles to be applied by the EU in 
this area include the following: 

a) the precautionary principle ( Vorsorgeprinzip), which is to say that that there is 
a presumption in favour of precautions; 

b) that a preventive strategy is to be preferred to a remedial one; 
c) that environmental damage should be rectified at source; 
d) that the polluter should pay; and 
e) that the requirements of environmental protection should be wholly inte- 

grated into the definition and implementation of other Community policies. 

Article 192'1'FEU (formerly Article 175 EC and before that Article 130s of the EC 13.08 
Treaty) provides for the procedure to be followed in realising the objective of the 
EU's environmental policy, specifying in Article 192(1) TFEU that in general the 
ordinary legislative procedures apply in this area, albeit that provision is made in 
Article 192(2) for unanimity within the Council where the proposed environmen- 
tal measures consist in provisions primarily of a fiscal nature, or concern town 
and country planning, land use (other than waste management) and management 
of water resources, or are measures which might significantly affect 'a Member 
State's choice between different energy sources and the general structure of its 
energy supply'. 

Article 193 TFEU (formerly Article 176 EC and before that Article 130t of the EC 13.09 
Treaty) allows Member States to maintain or introduce more stringent measures 
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in, among other fields, environmental protection, provided that these are compat- 
ible with the Treaty3 and are duly notified to the Commission.4 

13.10 Other Treaty Articles may conceivably also form the basis for measures which 
could result in environmental protection. For example, the regulation of pesticide 
use could proceed under the agricultural provisions of Article 43 TFEUS; the 
regulation of, say, aircraft noise might be adopted under the transport provisions 
of Article 100 TFEU6; or the introduction of an energy tax could be included 
within the fiscal provisions of Article 113 TFEU.7 

EU ENVIRONMENTAL LAW AND FUNDAMENTAL RIGHTS 

13.11 A draft UN Declaration of Human Rights and the Environment was produced in 

Geneva in 1994 by group of experts. This draft Declaration sought expressly to 

link the concept of environmental protection and individual human rights in its 

proclamation that 

All persons have the right to a secure, healthy and ecologically sound environment. This 

right and other human rights, including civil, cultural, economic, political and social 

rights, are universal, interdependent and indivisible...8 

13.12 This Declaration on Human Rights and the Environment was not ultimately 
adopted by the United Nations, as the use of individual or collective human 
rights in the context of general environmental protection has been thought to be 

problematic. However in 2000, the UN's Committee on Economic, Social and 
Cultural Rights (CESCR) (the treaty- monitoring body for the 1966 International 
Covenant on Economic, Social and Cultural Rights (ICESCR)) explicitly linked 
human rights and the environment in its interpretation of Article 12(1) ICESCR 

3 See Case 302/86 Commission v Denmark ('Danish Bottles') [1988] ECR 4607, from which it would 
appear that Member States may introduce only a limited range of national measures which might 
affect the free movement of goods within the EU, even when such measures achieve a 'very 
considerable degree of protection of the environment'. 

4 See also Art 114(4) (5) TFEU on the obligation of Member States to notify and advise the 

Commission if, after the adoption of an EU harmonisation measure, a Member State deems it 

necessary to maintain or -based on new scientific evidence -to introduce new provisions relating to, 

among other things, the protection of the environment. Article 114(9) TFEU allows the Commission or 

any Member State to bring these issues before the CJEU if they consider that another Member State is 

making improper use of these powers of derogation. 
5 See now the Pesticide (Sustainable Use) Directive 2009/128/EC [2009] OJ L309/7 which was, in 

fact, adopted under the environmental protection Treaty provisions of Art 175 EC (now Art 192 TFEU). 

6 See, the Environmental Noise Directive 2002/49/EC [2002] OJ L189/12 which was also adopted 
under the environmental protection Treaty provisions of Art 175 EC (now Art 192 TFEU). 

The proper Treaty basis for EU environmental measures has, in the past, been the subject of 

some inter- institutional dispute in the EU.. In Case C- 155/91 Commission v Council ('Waste Directive') 
[1993] ECR I -939, the Commission unsuccessfully challenged the Council's choice of legal basis for the 

Waste (Amendment) Directive 91/156/EEC [1991] OJ L78/32. But the Commission's challenge was 

unsuccessful only because the Court of Justice departed, sub silentio, from its earlier controversial 
ruling in Case C- 300/89 Commission v Council ('Titanium Dioxide') [1991] ECR 2867. 

Draft Declaration on Human Rights and the Environment, E /CN.4 /Sub.2 /1994 /9, Annex I 

(1994), Principle 2, also available at < http: / /www1.umn.edu /humanrts /instree /1994- dec.htm >. For a 

critical analysis of this instrument, see NAF, Popovic, 'In Pursuit of Environmental Human Rights: 
Commentary on the Draft Declaration of Principles on Human Rights and the Environment' (1996) 27 

Columbia Human Rights Law Review 487. 
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(guaranteeing the right to the highest attainable standard of physical and mental 
health), noting that: 

[T]he right to health embraces a wide range of socio- economic factors that promote 
conditions in which people can lead a healthy life, and extends to the underlying 
determinants of health, such as food and nutrition, housing, access to safe and potable 
water and adequate sanitation, safe, and healthy working conditions, and a healthy 
environment.9 

The reference to environmental protection in the EU Charter of Fundamental 13.13 
Rights (CFR) stops short of expressing the notion of environmental protection in 
terms of individual legally -enforceable rights. Instead, Article 37 CFR provides 
only that 

a high level of environmental protection and the improvement of the quality of the 
environment must be integrated into the policies of the [European] Union and ensured 
in accordance with the principle of sustainable development. 

The European Convention of Human Rights contains no explicit reference to 13.14 
rights in relation to protection of the environment.10 The European Court of 
Human Rights has decided cases which have implications in the field of general 
environmental protection," but it has done so in the context of Convention 
provisions such as: Article 2 and the procedural and substantive rights connected 
with the right to life12; Article 6 and the right to fairness in environmental 

9 Committee on Economic, Social and Cultural Rights, 'General Comment No 14: The Right to the 
Highest Attainable Standard of Health (Art 12)', 22nd Sess (2000), para 4, in United Nations, 
Compilation of General Comments and General Recommendations Adopted by Human Rights Treaty Bodies, 
UN Doc HRI/ GEN/1 /Rev 7 (12 May 2004) 87. 

1° See Kyrtatos v Greece (2005) 40 EHRR 16 at paras 52 -53. (emphasis added)'Neither Article 8 nor 
any of the other Articles of the Convention are specifically designed to provide general protection of 
the environment as such; to that effect, other international instruments and domestic legislation are 
more pertinent in dealing with this particular aspect. ... In the present case, even assuming that the 
environment has been severely damaged by the urban development of the area, the applicants have 
not brought forward any convincing arguments showing that the alleged damage to the birds and 
other protected species living in the swamp was of such a nature as to directly affect their own rights 
under Article 8(1) of the Convention. It might have been otherwise if, for instance, the environmental 
deterioration complained of had consisted in the destruction of a forest area in the vicinity of the applicants' 
house, a situation which could have affected more directly the applicants' own well- being.' 

11 See Ivan Atanasov v Bulgaria [2010] ECHR 12853/03 (Fifth Section, 2 December 2010): 'In today's 
society the protection of the environment is an increasingly important consideration. However, Article 
8 is not engaged every time environmental deterioration occurs: no right to nature preservation is 
included as such among the rights and freedoms guaranteed by the Convention or its Protocols. 
Indeed, that has been noted twice by the Council of Europe's Parliamentary Assembly, which urged 
the Committee of Ministers to consider the possibility of supplementing the Convention in that 
respect. The State's obligations under Article 8 come into play in that context only if there is a direct 
and immediate link between the impugned situation and the applicant's home or private or family 
life. .. The salient question is whether the applicant has been able to show to the Court's satisfaction 
that there has been an actual interference with his private sphere, and, secondly, that a minimum level 
of severity has been attained. The mere allegation that the reclamation scheme did not comply with 
domestic rules -such as the 1992 Regulations on hygienic requirements for the protection of health m 
the urban environment -is not sufficient to ground the assertion that the applicant's rights under 
Article 8 have been interfered with.' 

lz See, eg, Önerytldtz v Turkey (2005) 41 EHRR 20 (Grand Chamber); and Budayeva v Russia [2008] 
ECHR 15339/02 (First Section, 20 March 2008). 
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adjudicationsi3; Article 8 ECHR requiring respect for home and family life'4; and 
Article 1 of Protocol 1 on the protection of property rights.15 

EU SECONDARY LEGISLATION IN THE FIELD OF ENVIRONMENTAL 
PROTECTION 

13.15 There are hundreds of EU directives, regulations and decisions concerning 
environmental matters currently in force. A full list of the relevant provisions as 

they have been amended over time is published in hard copy every six months by 
the Commission in the Directory of Community Legislation Currently in Force, which 
is also available on -line from the official EUR -lex website at http: / /eur -lex. 

europa.eu/ en / legis / 20110401 /index.htm. 

13 Okyay and Others y Turkey (2006) 43 EHRR 37 relying in part also on the principles set out in on 
Aarhus Convention (Convention on Access to Information, Public Participation in Decision- making 
and Access to Justice in Environmental Matters, ECE /CEP /43), which was adopted on 25 June 1998 

by the United Nations Economic Commission for Europe, ratified by the EU and the Member States, 
and which came into force on 30 October 2001. In R (Green Environmental Industries Ltd) v Hertfordshire 
County Council [2002] AC 412, the House of Lords ruled that a waste undertaking was not entitled to 

rely upon the EU and Convention principle against self -incrimination (implicit in Art 6 ECHR) to 

refuse to answer a statutory notice from a local authority requesting particulars of all those who had 
supplied clinical waste to the applicant company, of the persons who had carried waste on its behalf, 
of the staff it employed to handle clinical waste at the two sites, and of the locations of any other sites 
it used. Their Lordships noted that the public health aims of the statutory request would be frustrated 
if those who knew most about a health or environmental hazard were entitled to refuse to provide 
urgently required information on the ground that they might incriminate themselves. 

14 See, generally, Fadeyeva v Russia (2007) 42 EHRR 10; Deés v Hungary [2010] ECHR 2345/06 
(Second Section, 9 November 2010); Mileva and Others y Bulgaria [2010] ECHR 43449/02, 21475/04 
(Fifth Section, 25 November 2010). See too Taskzn and Others y Turkey (2006) 42 EHRR 50 at paras 113 

and 117: 'Article 8 applies to severe environmental pollution which may affect individuals' well- being 
and prevent them from enjoying their homes in such a way as to affect their private and family life 

adversely, without, however, seriously endangering their health. ... Where a State must determine 
complex issues of environmental and economic policy, the decision -making process must firstly 
involve appropriate investigations and studies in order to allow them to predict and evaluate in 

advance the effects of those activities which might damage the environment and infringe individuals' 
rights and to enable them to strike a fair balance between the various conflicting interests at stake. The 

importance of public access to the conclusions of such studies and to information which would enable 
members of the public to assess the danger to which they are exposed is beyond question. Lastly, the 

individuals concerned must also be able to appeal to the courts against any decision, act or omission 
where they consider that their interests or their comments have not been given sufficient weight in the 

decision- making process.' See also Oçkan and Others y Turkey [2006] ECHR 46771/99 (Second Section, 
28 March 2006), para 40. 

15 See, -eg, Sporrong and Lönnroth y Sweden (1982) 5 EHRR 35 (planning blight as constituting an 

interference in property); Denev v Sweden (1989) 59 DR 127 (ECommHR) (obligation on landowner to 

plant trees in interests of environmental protection); Pine Valley Developments Ltd y Ireland (1991) 14 

EHRR 319 (planning controls and property); and Fredin v Sweden (No 1) (1991) 13 EHRR 784 

(environmental orders interfering in property rights). In Ivan Atanasov y Bulgaria [2010] ECHR 

12853/03 (Fifth Section, 2 December 2010), the Strasbourg Court observed: 'Article 1 of Protocol No 1 

does not guarantee the right to enjoy one's possessions in a pleasant environment (see Galev and Others 

y Bulgaria (dec), no 18324/04, 29 September 2009, with further references). That said, a severe nuisance 
may seriously affect the value of real property and thus amount to a partial expropriation (see Rayner 

y the United Kingdom, no 9310/81, Commission decision of 16 July 1986, Decisions and Reports (DR) 

47, p 5, at p 14, and Tagktn and Others (dec), cited above). However, the applicant has not produced 
evidence to show that the reclamation scheme had any effect on his property or affected adversely its 

value (see, mutatis mutandis, Ashworth and Others y the United Kingdom (dec), no 39561/98, 20 January 
2004; Fägerskiöld y Sweden (dec), no 37664/04, 26 February 2008; and Galev and Others, cited above).' 
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Rather than attempt any all- encompassing summary or survey of the EU's 13.16 
complete environmental programme, the remainder of this chapter will instead 
set out the main directives in a number of environmental areas which have 
proved to be fruitful sources of litigation. 

Air Pollution 

One of the aims of the EU legislature is to encourage an integrated pollution 13.17 
prevention and control system.16 The directives relating to individual sectors of 
environmental protection should be considered in the light of this overriding aim. 

Air pollution does not recognise national or EU law boundaries.17 The Ambient 13.18 
Air Quality Directive 2008 /50 /EC18 (which fell to be implemented in the Member 
States by 11 June 2010) currently sets out the main legislative framework in 
respect of the combating of air pollution, making detailed provision for the 
assessment and management of ambient air quality, the drawing up of air quality 
plans, and the provision and dissemination of information to the public on air 
pollution. 

Member States are also required under Article 24 of the Directive to draw up 13.19 
'action plans' setting out the measures to be taken in the short term in order to 
reduce the risk of air pollution and to limit the possibility of exceeding one or 
more alert thresholds. In Janecek y Bavaria,19 the Court of Justice held that where 
there is a risk that the limit values or alert thresholds set out in the ambient air 
quality directive may be exceeded, persons directly concerned (such as those 
whose health might be put at risk as a result) are able to rely directly upon the 
provisions of the Directive itself to require the competent national authorities to 
draw up an action plan-even where, under national law, individuals may have 
other courses of action available to them for requiring those authorities to take 
measures to combat atmospheric pollution. Lastly, Article 30 of Directive 2008/ 
50 /EC, as with other EU environmental law measures, requires Member States to 
make provision for effective, proportionate and dissuasive penalties in respect of 
infringements of the national provisions adopted pursuant to the Directive. 

In setting new limit values and alert thresholds in respect of general air pollution, 13.20 
the 2008 Ambient Air Quality Directive also substantially revised and 
consolidated -and largely replaced -the previous EU law on air pollution which 
was contained in the 1996 Ambient Air Framework Directive 96/62/EC20 and its 

16 See Directive 2008 /1 /EC [2008] OJ L24/8 concerning integrated pollution prevention and 
control replacing the earlier Council Directive 96/61/EC [1996] OJ L257/26. 

17 See in this regard the 1979 Convention on Long -range Trans - boundary Air Pollution approved 
by Council Decision 81/462/EEC [1981] OJ L171/11. 

18 [2008] OJ L152/1. 
19 Case C- 237/07 Janecek y Freistaat Bayern [2008] ECR I -6221. 
20 [1996] OJ L296/55, supplemented by Council Decision 97/101/EC [1997] OJ L35/14 establish- 

ing a reciprocal exchange of information and data from networks and individual stations measuring 
ambient air pollution in the Member States. 
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various daughter directives, which set limit values on specific pollutants includ- 
ing: sulphur dioxide, nitrogen dioxide and lead21; benzene and carbon monox- 
ide22; ozone23; and arsenic, cadmium, mercury, nickel and polycyclic aromatic 
hydrocarbons.24 Other air pollution directives, such as the Combustion Plants 
Directive 2001 /80/EC25 which set specific limits on the emission of named 
pollutants into the air from the operation of large combustion plants, remain in 
force alongside the general Ambient Air Quality Directive 2008/50/EC. 

13.21 The EU has long championed the development of energy from renewable 
sources 26 As part of the EU response to combating global warming caused by the 
emission of greenhouse gases,27 Directive 2003/87/EC28 establishes a scheme for 
greenhouse gas emission allowance trading within the EU,29 and Directive 
2009/31/EC30 makes provision in relation to the capture and geological storage of 

carbon dioxide. 

Water Pollution 

13.22 Like air pollution, water pollution is no respecter of national boundaries, and the 
EU and its Member States have been parties to a number of international regional 
conventions, particularly in relation to the protection of the marine environment, 
and are each parties to the UN Convention on the Law of the Sea 31 The Marine 

21 See Sulphur Dioxide (Pollution) Directive 1999/30/EC [1999] OJ L163/410 relating to limit 
values for sulphur dioxide, nitrogen dioxide and oxides of nitrogen, particulate matter and lead in 

ambient air. 
22 See Benzene /CO (Pollution) Directive 2000/69/EC [2000] Oj L 313/12. 
23 See the Ozone (Pollution) Directive 2002/3/EC [2002] OJ L67/14 and the associated guidance in 

Commission Decision 2004/279/EC [2004] OJ L87/50. See also the Air Emissions (Pollution) Directive 
2001 /81 /EC [2001] OJ L309/22 as amended on national emission ceilings for certain atmospheric 
pollutants. 

24 Air Assessment Directive 2004/107/EC [2005] OJ L23/3. 
25 [2001] OJ L309/1 as amended. See Case C- 346/08 Commission v UK, 22 April, [2010] ECR I -nyr, 

confirming the Directive's application to combustion plants producing electricity. 
26 See, eg Promotion of the Use of Energy from Renewable Sources Directive 2009/28/EC [2009] 

OJ L140/16, amending and repealing the earlier Renewable Energy Sources Directive 2001 /77 /EC 
[2001] OJ L283/33 and the Biofuels for Transport Directive 2003/30/EC [2003] OJ L123/42. The 2009 

Directive establishes mandatory national targets in EU energy consumption by 2020 consistent with a 

20% share of energy from renewable sources and a 10% share of energy from renewable sources in 

transport. 
27 See generally the United Nations Framework Convention on Climate Change, which was 

approved by Council Decision 94/69/EC [1994] OJ L33/11. 
28 [2003] OJ L275/32. See Case C- 127/07 Arcelor Atlantique y Prime Minister [2008] ECR I -9895 

(Grand Chamber); and Case T -16/04 Arcelor SA y European Parliament, 2 March, [2010] ECR II -nyr, for 

an unsuccessful attempts at challenging the validity (in part, on fundamental rights grounds) of the 

trading scheme set up under this Directive. 
29 In Case C- 524/09 Ville de Lyon y Caisse des dépôts et consignations, 22 December, [2010] ECR I -nyr, 

the CJEU held that a request for the reporting of trading data such as that in the main proceedings, 
relating to the names of holders of the transferring accounts and acquiring accounts of the emission 
allowances, the allowances or Kyoto units involved in those transactions, and the date and time of 

those transactions, was confidential information which was not governed by the Aarhus principles of 

open public access to environmental information. 
30 [2009] OJ L140/114. 
31 The United Nations Convention on the Law of the Sea (UNCLOS) was approved by Council 

Decision 98/392/EC [1998] OJ L179/1. 
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Strategy Framework Directive 2008/56/EC32 seeks to establish a framework for 
common EU and Member State action in the field of marine environmental 
policy- consistent with the EU's commitments set out in, among other interna- 
tional treaties, the Convention on Biological Diversity33 -in the marine waters 
under the sovereignty and jurisdiction of the Member States, notably in EU 
waters: in the Mediterranean Sea34; the Baltic Sea35; the Black Sea36; and the 
North -east Atlantic Ocean, including the waters surrounding The Azores, 
Madeira and the Canary Islands 37 The aim of the Marine Strategy Directive is one 
of maintaining biodiversity and ensuring the continued existence of clean, 
healthy and productive seas and oceans by, among other things, establishing 
'marine protected areas'. The Directive seeks to integrate marine environmental 
concerns into other EU policies, notably the Common Fisheries Policy and the 
Common Agricultural Policy. The duties of each Member State under this 
framework provisions strategy are to develop a cooperative marine strategy with 
other Member States or third countries sharing territorial interests in the marine 
region or sub- region concerned. This marine strategy should result in the carrying 
out of a programme of measures which are designed to achieve or maintain good 
environmental status for the Member State's own marine waters, including its 
coastal waters and their seabed and sub -soil. In the first instance, Member States 
are obliged to carry out an assessment to identify the predominant pressures and 
impacts on their marine waters, and an economic and social analysis of their use 
and of the cost of degradation of the marine environment. On the basis of this 
assessment and analysis they should then establish for their marine waters a set 
of characteristics for good environmental status, while recognising that the 
determination of good environmental status may have to be adapted over time. 

32 [2008] OJ L164/19. 
33 The Convention on Biological Diversity was approved by Council Decision 93/626/EEC [1993] 

OJ L309/1. 
See, eg, the Barcelona Convention for the Protection of the Mediterranean Sea Against Pollution 

(16 February 1976) (approved by Council Decision 77/585/EEC [1977] OJ L240/1) with its Athens 
Protocol for the Protection of the Mediterranean Sea Against Pollution from Land -based Sources (17 
May 1980) as amended at 1996 (approved by Council Decisions 83 /101 /EEC [1983] OJ L67/1 and 
1999/801/EC [1999] OJ L322/18). In Case C- 239/03 Commission y France [2004] ECR I -9325, the Court 
of Justice noted at para 31: '[T]he application of Articles 4(1) and 8 of the [Barcelona] Convention and 
Article 6(1) and (3) of the Protocol to discharges of fresh water and alluvia into a saltwater marsh, 
those discharges not having been the subject of specific Community legislation, falls within the 
Community framework since those articles are in mixed agreements concluded by the Community 
and its Member States and concern a field in large measure covered by Community law. The Court 
therefore has jurisdiction to assess a Member State's compliance with those articles in proceedings 
brought before it under Article 226 EC [now Article 258 TFEU].' 

35 See the Helsinki Convention on the Protection of the Marine Environment of the Baltic Sea (9 
April 1992), approved by Council Decision 94/157/EC [1994] Oj L73/19. 

36 The EU has observer status but at the time of writing was not a party to the Bucharest 
Convention on the Protection of the Black Sea Against Pollution (April 1992), the Members of which 
are: Bulgaria, Georgia, Romania, Russia, Turkey and The Ukraine. 3' See the Paris Convention for the Protection of the Marine Environment of the North -East 
Atlantic (22 September 1992) (approved by Council Decision 98/249/EC [1998] OJ L104/1), including 
its new Annex V on the Protection and Conservation of the Ecosystems and Biological Diversity of the 
Maritime Area and the corresponding Appendix 3 (approved by Council Decision 2000/340/EC 
[2000] OJ L118/44). 
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The Member States should then set up environmental targets and regular moni- 
toring programmes for ongoing assessment of the waters and, ultimately, by the 

year 2020 at the latest, put in place appropriate flexible and adaptive measures 
which take account of scientific and technological developments, and which are 

based on the common EU environmental basis of the precautionary principle and 
the principles that preventive rather than remedial action should be taken, that 
environmental damage should, as a priority, be rectified at source and that 'the 
polluter should pay.' 

13.23 The EU's involvement in setting clean water standards for water within the EU in 

course of the 1980s and early 1990s was seen to be a particularly sensitive matter 
in the UK, given the then policy of privatisation of water utilities in England and 

Wales, and the hiving off of responsibility for water supply in Scotland from 

direct local authority control to a new publicly -owned agency, Scottish Water. In 

Commission v United Kingdom: re drinking water quality,38 the Court of Justice held 

that the legislative framework governing privatised water companies which had 

been established by the Water Industry Act 1991, did not satisfy the requirements 
of Community law. The CJEU was of the view that the discretion granted the 

Secretary of State under section 19 of the Water Industry Act 1991 to avoid 

making an enforcement order against a water company which had failed to 

comply with the requisite water purity standard when satisfied that that com- 

pany had undertaken all steps as appeared to the Secretary of State appropriate to 

secure or facilitate compliance, failed properly to implement the then applicable 
Drinking Water Directive 80/778/EEC39 (subsequently repealed and replaced by 

the Drinking Water Directive 98/83/EC40). The UK courts have found the 

privatised water companies and public water agencies to be 'emanations of the 

State' for the purposes of EU law, and hence directly liable to conform to the 

environmental protection demands of EU law, regardless of the state of the 

national implementation of that law.41 

13.24 With a view to limiting discharge of pollutants into waters within the EU, a 

Framework Directive was first adopted by the EU in 1976.42 Daughter directives 
were all subsequently adopted within the terms of the 1976 Framework Directive 
relating to the discharge of specific chemicals such as: cadmium,43 mercury the 

38 Case C- 340/96 Commission v United Kingdom: re drinking water quality [1999] ECR I -2023. 
39 [1980] OJ L229/11. 
4° [1998] Oj L330/32. 
41 See, eg, Bowden v South West Water Services Ltd [1999] 3 CMLR 180 (EWCA), upholding the 

competency of a damages claim brought by a mussels fisherman against a privatised water utility in 

respect of allegations of its breach of duties imposed by the Shellfish Waters Directive 79/923/EEC. 
See similarly Griffin v South West Water Services Ltd [1995] IRLR 15 (Ch D), holding that the provisions 
of the EC Collective Redundancies Directive 75/129 could be prayed in aid directly against the same 

privatised water company. 
42 Water Pollution Directive 76/464/EEC [1976] OJ L129/23. 
43 The Cadmium Discharges (Pollution) Directive 83/513/EEC [1983] OJ L 291/1. 
44 See the Mercury Discharges (Pollution) Directive 82/176/EEC [1982] OJ L81/29 (regulating 

limit values and quality by the chloro- alkali electrolysis industry) and the Mercury Discharges 
(Pollution) Directive 84/156/EEC [1984] OJ L74/49 (applying to sectors other than the chloro -alkali 

electrolysis industry). 
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insecticide lindane45 and nitrate -based fertilisers from agricultural sources 46 The 
leading directive governing EU water policy is now the Water Policy Framework 
Directive 2000/60/EC,47 which replaces the framework of the 1976 Directive and 
seeks to establish common principles in order to coordinate Member States' 
efforts to improve the protection of water within the EU (in terms of both 
quantity and quality) as stated in Recital 23, 

to promote sustainable water use, to contribute to the control of trans- boundary water 
problems, to protect aquatic ecosystems, and terrestrial ecosystems and wetlands 
directly depending on them, and to safeguard and develop the potential uses of 
Community waters]. 

Recital 20 note that the 'quantitative status of a body of ground water may have 
an impact on the ecological quality of surface waters and terrestrial ecosystems 
associated with that groundwater body'. The Water Policy Framework Directive 
adopts an approach which combines control of pollution at source with the 
setting of emission limit values and the establishment of environmental quality 
standards. It aims to identify and ultimately eliminate specific substances which 
are seen to be particularly hazardous water pollutants. If it cannot achieve the 
improvement in quality of specific bodies of water because of the unfeasibility, 
impracticability or unreasonable expense involved, at the very least the Directive 
seeks to prevent any further deterioration of the status of waters. And it aims at 
promoting the participation of the general public in issues such as the establish- 
ment and updating of river basin management plans, by ensuring transparency in 
procedure and due consultation and public involvement before final decisions are 
adopted on the necessary measures. 

Water Pollution Directive 2006/11/EC48 repeals any remaining provisions of the 
1976 Directive and supplements Water Policy Framework Directive 2000 /60 /EC 
by making specific provisions concerning water pollution caused by discharge 
into the rivers, lakes, and coastal and territorial waters of the Member States of 
particular named dangerous substances which are listed in an annex to the 
Directive. Article 6(2) provides that 'all discharges into the waters referred to in 
Article 1 which are liable to contain any List II substances, shall require prior 
authorisation by the competent authority in the Member State concerned, in 
which emission standards shall be laid down.'49 Article 7 of the 2006 Water 
Pollution Directive obliges Member States to 'take all appropriate steps to 

45 The Hexachlorocyclohexane ('Lindane') Discharges (Pollution) Directive 84/491/EEC [1984] OJ 
L274/11. 

46 Agricultural Nitrate Pollution Directive 91/676/EEC [1991] OJ L375/1 (subsequently amended 
by Regulation (EC) No 1882/2003 [2003] OJ L284/1). On the relationship of this Directive with Water 
Policy Framework Directive 2000 /60 /EC, see Joined Cases C- 105/09 & C- 110/09 Terre wallonne ASBL 
V Région wallonne, 17 June, [2010] ECR I -nyr. 

97 [2000] OJ L327/1. 
98 [2006] OJ L64/52. 
49. See Case C- 381/07 Association nationale pour la protection des eaux et rivières v Minister for Ecology 

[2008] ECR I -8281, confirming that prior authorisation within the meaning of Art 6(2) of Directive 
2006/11 means that every request for authorisation for that purpose must be examined individually 
and cannot be tacit; neither can a general prior authorisation lawfully be granted for concerns deemed 
to be low polluting (for example, fish farms). 
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implement measures adopted by them ... in such a way as not to increase the 
pollution' of their waters and to 'prohibit all acts which intentionally or uninten- 
tionally circumvent' the 2006 Directive's provisions. 

13.25 European Union legislation has also set minimum quality standards for water. 
Such standards obviously vary depending on how the water is intended to be 

used or enjoyed. Thus the Surface Water Quality Standards Directive 2008/105/ 
EC50 seeks to restrict the chemical pollution of rivers and lakes. Pollution of such 
water is said in Recital 1 to cause 

acute and chronic toxicity to aquatic organisms, accumulation in the ecosystem and 
losses of habitats and biodiversity, as well as a threat to human health. 

The Surface Water Quality Standards Directive accordingly provides for a regula- 
tory strategy to combat the continued pollution of such surface water, and sets 

specifies standards for the assessment of the environmental quality of this kind of 

water. The Bathing Water Directive 2006/7/EC51 applies to sea water as well as to 

running and still water where bathing is authorised or permitted.52 Its provisions 
on public access to information and public participation in the national imple- 
mentation of its provisions seek to give effect to the principles of the Aarhus 
Convention (considered in more detail at paras 13.50 ff below) in this area. The 

Fresh Water Fish Directive 2006 /44/EC53 regulates the quality of inland fishing 
waters. The Shellfish Waters Directive 2006/113/EC54 deals with shore water 
quality supporting shellfish. And the Ground Water Directive 2006/118/EC55 is 

intended to control pollution of underground water in direct contact with the 

earth, against discharges or seepage into it of certain specified 'dangerous 
substances'. 

13.26 The Urban Waste Water Directive 91/271/EEC56 sets out detailed requirements 
regarding the collection and treatment of urban waste water. Under this Directive, 
discharges into estuaries of household and industrial sewage over a certain 
concentration or amount are required to be subject not only to primary treatment 
but also to additional secondary treatment.57 In R (Thames Water Utilities Ltd) y 

Bromley Magistrates' Court,58 the Court of Justice confirmed that waste water 

5° [2008] OJ L348/84. 
51 [2006] OJ L64/37 repealing and replacing the earlier Bathing Water Directive 76/160 [1976] 01 

L31 /1. 
52 In Case 56/90 Commission y UK (Re Blackpool Beaches) [1993] ECR I -4109, the UK was found to 

have failed to fulfil its obligations under EU law in that the bathing water in Blackpool, Formby and 

Southport failed to conform to EU minimum standards. 
53 [2006] OJ L264/20 replacing and repealing the original Fresh Water Fish Directive 78/659/EEC 

[1978] OJ L222/1. 
54 [2006] OJ L376/14 replacing and repealing the original Shellfish Directive 79/293/EEC [1979] 

OJ L 281/47. 
55 [2006] OJ L372/19 replacing and repealing the original Ground Water Directive 80/68 /EEC 

[1980] OJ 20/43. 
56 [1991] OJ L134/40. 
57 In Case C- 390/07 Commission y UK, 10 December 2009, ECR I -nyr, the UK was found to be in 

breach of its obligations under the Urban Waste Water Directives in having failed to subject discharges 
of urban waste water from Craigavon (Ballynacor and Bullaÿ s Hill treatment plants) and Magherafelt 
to more stringent treatment required under the Directive. 

58 Case C- 252/05 R (Thames Water Utilities Ltd) y Bromley Magistrates' Court [2007] ECR I -3883. 
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which escapes from a sewerage network maintained by a statutory sewerage 
undertaker pursuant to the Urban Waste Water Directive also constitutes 'waste' 
for the purposes of what is now the Waste Framework Directive 2008 /98 /EC (see 
para 13.29 below), and therefore the water company could properly be charged 
with unlawfully depositing 'controlled waste' in allowing the escape of untreated 
sewage. 

The Drinking Water Directive 98/83/EC59 applies to water intended for human 13.27 
consumption. Under its provisions, Member States should identify waters used 
for the abstraction of drinking water and manage the surface water bodies used 
for this purpose in accordance with Article 7 of Water Policy Framework Directive 
2000 /60 /EC -see above para 13.23). They should ensure compliance with the 
Drinking Water Directive's various parameters (as regards constituent elements, 
colour, temperature), which constitute the maximum concentrations of each of 
these which Member States may lawfully permit, which may be derogated from 
for only limited period in situations of extreme urgency.6° 

Waste Management 

The question of the disposal of waste is also a particularly sensitive matter in the 13.28 
UK, where fears are sometimes expressed by environmental pressure groups that 
a deregulated free market in all things may lead to the UK becoming the dustbin 
of Europe. Waste treatment and disposal is, however, the subject of increasing 
regulation at the EU level. Under the auspices of the original Framework Waste 
Directive 75/442 /EEC 61 numerous regulations and directives have been adopted 
regulating toxic and dangerous waste. The Court of Justice held in Comitato di 
Co- ordinamento per la Difesa della Cava and others v Regione Lombardia and Others 62 

that the provisions of the 1975 Framework Waste Directive were neither uncondi- 
tional nor sufficiently precise to have direct effect and so confer enforceable rights 
on individuals. This original, much amended Framework Directive has since been 
replaced by the new codifying Waste Framework Directive 2008/98/EC,63 which 
fell to be implemented in the Member States by 12 December 2010. 

The 2008 Waste Framework Directive seeks to move the EU closer to becoming a 13.29 
'recycling society', avoiding, as far as possible, waste generation and using waste 
as a resource. It defines key concepts such as waste, recovery and disposal. It 
further requires Member States to have in place a licensing or registration system 
of those establishments or undertakings carrying out waste management opera- 
tions. The 2008 Directive permit requirements do not, however, apply to the 
preliminary storage - pending its collection -of waste which has been produced 

59 [1998] OJ L330/32, replacing and repealing in the light of scientific and technical development 
the original Drinking Water Directive 80/778/EEC [1980] 01 L229/11. 

6) See Case 228/87 Turin Magistrates v Persons Unknown [1988] ECR 5099. 
61 Directive 75/442 [1975] OJ L194/39. 
62 Case C- 236/92 Comitato di Co- ordinamento per la Difesa della Cava and others v Regione Lombardia 

and Others [1994] ECR I -483. See also Joined Cases 372 -4/85 Ministère Public v Traen [1987] ECR 2141. 
69 [2009] OJ L312/2. 
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in the course of an undertaking's activities. Neither do the permit requirements 
apply to waste collection schemes which are not conducted on a professional 
basis (for example, waste medicines collected by pharmacies, take -back schemes 
in shops for consumer goods and community schemes in schools). Only the 
professional collection of waste and and /or the storage of waste pending treat- 
ment need be subject to specific authorisation under the 2008 Directive.64 The 
Waste Framework Directive 2008 also obliges Member States to draw up waste 
management plans. Steps are to be taken to minimise the need to dispose of waste 
by developing clean technologies, as well as new techniques to dispose of 

dangerous by- products in dangerous waste. Member States are encouraged to 

develop re- cycling policies. Any waste which unavoidably arises has then safely 
to be disposed of in a way which does not imperil human or animal health, or 
damage the physical environment.65 To this end, Member States are required to 

establish an integrated waste disposal network to dispose of waste as near as 

possible to the production site.66 The cost of such waste disposal falls to be borne 
by the holder of waste, by previous holders or by the producers of the product 
from which the waste came. 

13.30 'Hazardous waste'67 was formerly governed by specific EU secondary provision, 
namely the Hazardous Waste Directive 91/689/EEC,68 which made waste 
defined as 'hazardous' the subject of particular regulation under strict specifica- 
tions with a view to preventing or limiting, as far as possible, the potential 
negative effects on the environment and on human health due to inappropriate 
management of this waste. Thus the Directive required periodic inspection of the 

premises of hazardous waste producers. The substantive provisions of the 1991 

Hazardous Waste Directive are now incorporated into Waste Framework Direc- 

tive 2008/98/EC. 

64 The storage of waste prior to recovery for a period of three years or longer, and the storage of 

waste prior to disposal for a period of one year or longer are already subject to the Waste Landfill 
Directive 1999/31/EC [1999] OJ L182 /1. 

65 In Case C- 297/08 Commission v Italy, 4 March, [2010] ECR I -nyr, the Court of Justice held Italy to 

be in breach of its obligations under the Waste Directive in the face of evidence to the effect (noted at 

para 113) that 'waste littering the public roads totalled 55 000 tonnes, adding to the 110 000 tonnes to 

120 000 tonnes of waste awaiting treatment at municipal storage sites' and 'the local inhabitants, 
exasperated by such accumulation, have taken the initiative of igniting fires in the piles of refuse, 

which is harmful both for the environment and for their own health.' 
66 In Joined Cases C -53/02 & C- 217/02 Commune de Braine -le- Château and Others [2004] ECR I -3251, 

the Court of Justice set out the criteria governing the location of waste disposal sites in the light of the 

objectives pursued by Waste Directive. Those location criteria should accordingly relate, inter alia, to 

the distance of such sites from inhabited areas where the waste is produced; the prohibition on 

establishing installations in the vicinity of sensitive areas; and the existence of adequate infrastructure 
for the shipment of waste, such as connections to transport networks. 

67 The distinction between 'waste' and 'hazardous waste' is set out in a list of the types of waste in 

Commission Decision 2000/532/EC [2000] OJ L226/3. The Waste Framework Directive also empow- 
ers the Commission to establish further detailed criteria on the determination of waste which is 

considered as hazardous, based on the existing EU legislation on hazardous chemicals and prepara- 
tions and their concentrations. The Commission is further authorised under the 2008 Directive to 

make further detailed rules on such issues as: the conditions under which an object is to be considered 
a by- product; end -of -waste status; and the application and calculation methods for verifying compli- 
ance with the recycling targets set out in the Waste Framework Directive. 

68 Directive 91/689 [1991] OJ L337/20. 
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Article 8 of Waste Framework Directive 2008/98/EC allows Member States to 13.31 
apply 'extended producer responsibility', making 'any natural or legal person 
who professionally develops, manufactures, processes, treats, sells or imports 
products' liable for such matters as the acceptance of returned products (and of 
the waste that remains after those products have been used), and the subsequent 
management of the waste and financial responsibility for such returned waste 
activities. Such 'extended producer responsibility' may also allow for the Member 
States imposing an obligation on the producer to make information publicly 
available as to the extent to which his product is re- usable and recyclable. 

Other EU legal provisions deal with specific waste matters. For example, a series 13.32 
of directives 'egulate the treatment, recycling and disposal of such products as: 
packaging and packaging waste69; end -of life vehicles70; waste electrical and 
electronic equipment71; waste batteries and accumulators72; quarry and mining 
waste.73 

The Waste Landfill Directive 1999/31/EC74 sought to encourage an overall 13.33 
reduction in the use of landfill for waste disposal because of fears' of possible 
contamination of ground -water from leakage. The Waste Landfill Directive also 
aimed to harmonise regulation on this method of waste disposal across the EU so 
as to discourage the cross -border transport of waste. It included a requirement to 
phase out biodegradable municipal waste, and to pre -treat waste before sending 
it to landfill. Member States are permitted to impose more stringent requirements 
than the minimum required under this Directive, and such national measures are 
not subject to challenge on the basis of the EU principle of proportionality.75 The 
Waste Incineration Directive 2000/76/EC76 sought to establish a high level of 
environmental and human health protection by setting and maintaining stringent 
operational conditions for, tight technical requirements in and strict emission 
limit values for toxins (such as heavy metals and dioxins) emitted by, plants 
incinerating or co- incinerating waste within the EU. The Waste Incineration 
Directive applies the same emission limit values between designated hazardous 
and non -hazardous waste, while providing for different techniques and condi- 
tions of incineration or co- incineration, and different monitoring measures upon 
reception of such waste.77 

69 Packaging Waste Directive 94/62/EC [1994] OJ L365/10. 
70 End of Life Vehicles Directive 2000/53/EC [2000] OJ L269/34. 
71 Waste Electrical and Electronic Equipment Directive 2002/96/EC [2003] OJ L37/24. 
72 Batteries and Accumulators Directive 2006/66/EC [2006] OJ L266/1. 
73 Mineral Waste Directive 2006/21/EC [2006] OJ L102/115. 
74 [1999] OJ L182/1. 
75 See Case C -6/03 Deponiezweckverband Eiterköpfe v Land Rheinland -Pfalz [2005] ECR I -2753. 
76 [2000] OJ L332/01 repealing and replacing, among others the Incineration of Hazardous Waste 

Directive 94/67/EEC [1994] OJ L365/34. 
77 See Case C- 317/07 Lahti Energia O (1) [2008] ECR I -9051 and Case C- 209/09 Lahti Energia Oy 

(2), 25 February, [2010] ECR I -nyr, for detailed discussion of the terms, requirements and implications 
of the Waste Incineration Directive 2000/76/EC. 



502 EU Environmental Protection and Planning Law 

13.34 The definition of what in fact constitutes 'waste' has been looked at by the Court 
of Justice on a number of occasions.78 'Waste' has been held not to exclude, as a 

matter of principle, products which are tradable and capable of economic 
re- use,79 or which form an integral part of the production process.80 In Commune 
de Mesquer y Total France SÁ,81 the Grand Chamber held that while heavy fuel oil 
sold as a combustible fuel does not constitute waste while it is tradable, once it 
has been accidentally spilled at sea following a shipwreck, and mixed with water 
and sediment, and has drifted along the coast of a Member State until being 
washed up, it is most definitely 'waste' for the purposes of EU law. The 
cross - border transport of waste within the EU is, in principle, covered by the EU 
Treaty provisions on the free movement of 'goods'. National restrictions on the 
export of waste for recovery from the territory of one Member State to another 
have been held to contravene the free movement principles of the Treaty.82 But 

given its particular nature as an undesirable commodity, and on the basis of the 
general principle that waste should stay as close to its sources as possible, the 
Court of Justice held that, in the then absence of specific EU secondary regulation, 
Member States authorities could properly restrict its import into their territory.83 
Secondary legislation in the form of EU Regulation 1013/200684 now governs 
aspects of the shipment of waste within, into and out of the EU.85 One of the 
purposes of this Regulation is to put an end to 'waste tourism' within the EU, and 
properly to regulate and discourage any export of EU and Member States' waste 
to third countries, against the general EU environmental waste law principles of 

proximity, priority for recovery and self -sufficiency at EU and Member State 

levels. 

Wildlife and Countryside Protection 

13.35 The 1979 Berne Convention on the Conservation of European Wildlife and 
Natural Habitats has formed the basis for a number of secondary Community law 

provisions in the area of nature conservation, notably the Habitats and Species 

78 See, eg, Case C- 206/88 Vessoso y Zanetti [1990] ECR I -1461; and Case C- 192/96 Beside BV and IM 

Besselsen [1998] ECR I -4029. 
79 Joined Cases C -304, 330, 342/95, C- 224/95 Criminal Prosecutions of Tombesi and others [1997] ECR 

I -3561. 
So Case C- 129/96 Inter -Environment Wallonie ASBL v Région Wallonne [1997] ECR I -7411. 
81 Case C- 188/07 Commune de Mesquer y Total France SA [2008] ECR I -4501 (Grand Chamber). 
82 Case C- 203/96 Chemische Afvalstoffen Düsseldorf By and others [1998] ECR I -4075. 
83 Case C -2/90 Commission y Belgium ('Walloon Waste') [1992] ECR I -4431. 
84 [2006] OJ L190 /1 replacing the earlier Council Regulation 259/93/EEC [1993] OJ L30 /1. Case 

C- 187/93 European Parliament v European Council [1994] ECR I -2857 and Case C- 209/94P Buralux SDA 

and others y Council of the European Union [1996] ECR I -615 were both unsuccessful attempts -each 
dismissed as inadmissible on grounds of lack of standing -to mount a direct challenge to the validity 
of this Regulation. 

85 See also Regulation (EC) No 1774/2002 [2002] OJ L273/1, which lays down health rules 

concerning animal by- products not intended for human consumption and contains provisions 
covering the overall consignment, channelling and movement (collection, transport, handling, pro- 

cessing, use, recovery or disposal, record keeping, accompanying documents and traceability) of 

animal by- products within, into and out of the EU. 
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Directive 92/43/EEC86 and the Wild Birds Directive 2009/147/EC,87 which 
require the Member States to delimit Special Areas of Conservation for habitats 
and species in general, and to create Special Protection Areas specifically for 
birds. Any project which might damage a site so designated may be permitted 
only if there is no suitable alternative to it and the impact is justified by 
'imperative reasons of overriding public interest'.88 And a Member State may not 
refuse to agree on any grounds other than environmental protection to the 
inclusion of one or more sites in the draft list of sites of Community importance 
drawn up by the European Commission under and in terms of the Habitats and 
Species Directive.89 

In Associazione Italiana per it World Wildlife Fund,90 the Court held that the general 13.36 
prohibition on hunting wild birds contained in the original Wild Birds Directive 
79/409/EEC had direct effect so that it could be prayed in aid and relied upon by 
the charity in seeking relief before the national courts. Member States could rely 
upon the derogation allowing for continued hunting of protected species set out 
in Article 9 of the Directive only if the national measures set out in sufficient 
relevant detail their purpose in allowing such hunting to continue. The CJEU has 
also held that the terms of and ecological imperative contained in the Wild Birds 
Directive are such that purely economic considerations could not lawfully be 
taken into account by Member States in deciding which areas to designate as 
'Special Protection Areas' under and in terms of the Directive for the conservation 
of bird species.91 

The EU Eco -label Scheme 

Regulation (EC) 66/201092 sets up a voluntary scheme known as the 'EU Ecolabel 13.37 
Scheme', which allows manufacturers to seek official labelling of their products as 
environmentally friendly. The original Eco -label Scheme had been in existence 
since 1992.93 The idea behind the Scheme is that consumers will more readily buy 
such products, and so manufacturers /producers will be encouraged to produce 
ecologically sound goods. The new EU Eco -label Scheme builds on the prior 
scheme and coordinates it more closely with other EU environmental provisions, 

86 The Habitats and. Species Directive 92/43/EEC [1992] OJ L206/7. 
87 [2010] OJ L20/7, replacing and repealing the provisions of the earlier Wild Birds Directive 

79/409/EEC [1979] OJ L103/1. See Case C- 435/92 Association pour la protection des Animaux Sauvages v 
Prefet de Main -et -Loire [1994] ECR I -67 and Case C -3/96 Commission v Netherlands [1998] ECR I -3031 for 
a discussion of the scope of the obligations imposed by the original Directive. 

88 See Case 57/89 Commission v Germany ('Leybucht Dykes') [1991] ECR I -883 and Case C- 355/90 
Commission v Spain ('Santoña Marshes') [1993] ECR I -4421 for confirmation from the Court of Justice as 
to the stringency of this test and the narrowness of the possibility of national derogations. 

89 Case C- 226/08 Stadt Papenburg v Germany, 14 January, [2010] ECR I -nyr. 
90 Case C- 118/94 Associazione Italiana per il World Wildlife Fund [1996] ECR I -1223. 
91 Case C -44/95 R v Secretary of State for the Environment, ex p the Royal Society of Birds: re Lappel 

Bank [1996] ECR I -3805. 
92 [2010] OJ L27/1. 
93 See Council Regulation 880/92 [1992] OJ L99/1, subsequently replaced by Regulation (EC) No 

1980/2000 [2000] OJ L237/1. 
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notably the Ecodesign (Energy Products) Directive 2009/125/EC94 and the 
Energy Consumption Labelling (Energy Products) Directive 2010 /30 /EU.95 The 
original Eco -label Scheme did not apply to food, drink or pharmaceutical prod- 
ucts, but under the 2010 Regulation a study is being undertaken as to feasibility of 
the inclusion of at least food, feed and unprocessed agricultural products, 
perhaps limited to those products which are otherwise certified as 'organic' under 
EU law.96 Medicinal products, whether for human or animal use, remain outside 
the Scheme. Under the EU Eco -label Scheme a total assessment of the products is 

made, looking not only to their mode of manufacture but also at their subsequent 
life and disposal, taking into account impact on soil, water, air, noise, generation 
of waste, energy efficiency and consumption of resources. The detailed criteria for 
assessment will be laid down by the Commission, while the Scheme will be 
administered by specialist bodies in each Member State. In the case of the United 
Kingdom, the UK Eco- labelling Board was set up in November 1992. 

The Assessment of the Environmental Impact of Plans and Projects 

13.38 The Environmental Impact Assessment Directive 85/337/EEC97 as amended (`the 
EIA Directive') aims to protect the environment and the quality of life. The means 
of achieving this objective are laid down in Article 2(1) of the Directive, which 
states that, before development consent is given, certain public and private 
projects likely to have significant environmental effects by virtue, inter alia, of 

their nature, size or location are made subject to a requirement for development 
consent and an Environmental Impact Assessment. The EIA Directive harmonises 
the principles of the EIA by introducing minimum requirements, in particular 
with regard to the type of projects that should be subject to assessment, the main 
obligations of the developers, the content of the assessment and the participation 
of the competent authorities and the public. Those projects listed in Annex Ito the 

Directive were to be subject to a mandatory assessment. By contrast, projects 
listed in Annex II were to be made subject to an assessment where the Member 
State considered their characteristics so required it.98 

13.39 In Commission v Germany: re Grosskreutzenberg Power Station,99 the Court of Justice 
found that the granting by Germany of authorisation for the construction of a 

new section of a power station without a prior environmental impact assessment 
as required by the EIA Directive, was contrary to EU law. The Court held that the 

terms of Articles 2, 3 and 8 of the EIA Directive were sufficiently clear and precise 

94 [2009] OJ L285/10. 
98 [2010] Oj L153/1. 
96 Council Regulation (EC) No 834/2007 [2007] OJ L189/1. 
97 [1985] OJ L175/40. The Environmental Impact Assessment Directive has been significantly 

amended over the years. The (unofficial) consolidated version of the Directive, which is available on 

EUR -lex, should be consulted for its most up -to -date text. 
98 See Berkeley v Secretary of State for the Environment [2001] 2 AC 603 per Lord Hoffmann at 614 -16. 
99 Case C- 431/92 Commission v Germany: re Grosskreutzenburg power station [1995] ECR I -2189 at 

paras 37-40. 
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as unequivocally to lay down specific obligations binding the Member States.100 
The question as to whether or not these obligations on the part of the Member 
States arising from the EIA Directive gave rise to correlative rights101 owed to 
individuals was specifically asked of the Court of Justice in a preliminary 
reference from The Netherlands Raad van Staate, the highest administrative law 
court, in a case known as Dutch Dykes. The Court of Justice, however, gave a 
circumspect answer, stating that if a Member State has exceeded the limits of its 
discretion granted under Articles 2(1) and 4(1) of the Directive then the offending 
national provision should be 'set aside'.102 In World Wildlife Fund (WWF) v 
Autonome Provinz Bozen, the Court of Justice confirmed that the Directive confers 
directly enforceable rights upon citizens of the Member State and, in a case in 
which the discretion conferred by the provisions of the Directive had been 
exceeded (as by omitting altogether to consider whether an environmental impact 
assessment should be required), individuals may rely directly upon the Directive 
before a court of a Member State to obtain an appropriate remedy.103 

The environmental impact assessment legislation cannot be circumvented by the 13.40 
splitting of projects,104 and the national authorities must take into account the full 
effect of projects which cross boundaries of Member States rather than simply 
confining themselves to a consideration of the effects within their own territory.'05 
Further, it is not only the direct effects of the planned works that must be 
assessed, but also the environmental impact liable to result from the use and 
exploitation of the end product of those works106 -for example, the effect on 
general grounds and surface water quality of a facility for intensive rearing of 
farmed animals.107 An authority may be obliged to carry more than one environ- 
mental impact assessment on the same project108 -for example, in respect both of 
the grant of outline planning permission in principle109 and, subsequently, of 
reserved matters which have not previously been the subject of specific environ- 
mental assessment.110 The appropriate authority with responsibility for develop- 
ment control has to give proper prior screening consideration to the issue 
whether or not a development requires an environmental impact assessment.111 
The authority must consider the environmental impact assessments produced, 

100 See Case C -81/96 Haarlemmerliede en Spaaronwoude Municipal Council v North Holland Provincial 
Authorities [1998] ECR I -3923, where the Court of Justice held that a project which had featured in 
plans submitted before the Directive took effect had subsequently become part of a new plan 
requiring approval, and hence required an environmental impact assessment. 

101 See, generally, R Macrory, 'Environmental Citizenship and the Law: repairing the European 
Road' (1996) 8 Journal of Environmental Law 219. 

102 Case C -72/95 Aannemerbedrijf P K Kraaijeveld BV v Gedeputeerde Staten van Zuid -Holland [1996] 
ECR I -5431. See too Case 51/76 Verbond yam Nederlandse Ondernemingen [1977] ECR 113 at paras 22 -24. 

103 Case C- 435/97 World Wildlife Fund (WWF) v Autonome Provinz Bozen [1999] ECR I -5613, para 71. 
104 See Case C -2/07 Abraham v Région Wallonne [2008] ECR I -1197 at paras 27 and 43. 
los Case C- 205/08 Umweltanwalt von Kärnten v Kärntner Landesregierung, [2009] ECR I- 11525. 
106 Case C- 142/07 Ecologistas en Acción -CODA [2008] ECR I -6097, para 39. 
107 Case C- 121/03 Commission v Spain [2005] ECR I -7569, para 88. 
108 Case C- 201/02 Wells [2004] ECR I -723, para 42. 
1°9 Case C- 290/03 R (on the application of Barker) v Bromley LBC [2006] ECR I- 3949 at para 48. 
11° See, in this regard, Case C- 508/03 Commission v United Kingdom [2006] ECR I- 3969, paras 

101 -06. 
111 Case C -87/02 Commission v Italy [2004] ECR I -5975 at paras 44 and 49. 
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together with arty representations from environmental bodies and the general 
public, before determining whether or not consent should be given to the project 
in question. The authority is obliged to provide, on request, a statement of the 
reasons which led it to come to the decision that a development did not require an 
environmental impact assessment.112 Access to review procedures before the 
national court cannot be limited on the ground that the persons concerned have 
already been able to express their views in the participatory phase of the 
decision -making or planning procedure.113 

13.41 The Strategic Environmental Assessment Directive 2001/42/EC114 (SEA) requires 
that those public plans and programmes covered by the SEA Directive are subject 
to an environmental assessment during their preparation, and before their 
adoption. This includes the drawing up of an environmental report in which the 
likely significant effects on the environment and the reasonable alternatives are 
identified, and the carrying out of consultations with the public by the environ- 
mental authorities. The environmental report and the results of the consultations 
are taken into account before adoption. Once a public plan and programme has 
been adopted by the environmental authorities, the public are to be informed and 
relevant information is to be made available to them. In order to identify 
unforeseen adverse effects at an early stage, significant environmental effects of 

the public plans and programmes are to be monitored. Member States had to 

transpose the SEA Directive into their legislations by 21 July 2004.115 

13.42 It should be noted that the EIA Directive and the SEA Directive are complemen- 
tary and address different stages and processes. The SEA applies 'upstream' to 

certain public plans and programmes, while the EIA Directive applies 'down- 
stream' to certain public and private projects. The following main differences 
between them are 

(i) the objectives of the SEA are expressed in terms of sustainable development, 
whereas the aims of the EIA are purely environmental; 

(ii) the SEA requires the competent authorities to be consulted at the screening 
stage in determining determines whether an environmental assessment is 

required; 
(iii) the SEA requires an assessment of reasonable alternatives and has an explicit 

provision concerning the use of information from other sources; 
(iv) the SEA includes requirements on monitoring and quality control. 

112 Case C -75/08 R (on the application of Mellor) v Secretary of State for Communities and Local 

Government [2009] ECR I -3799 at paras 57-60. 
113 Case C- 263/08 Djurgdrden -Lilla Värtans Miljöskyddsförening v Stockholms kommun genom dess 

marknämnd [2009] ECR I -9967 at para 48. 
114 [2001] OJ L197/30. 
115 The Strategic Environmental Assessment Directive has been implemented in the UK by a 

variety of instruments including: the Environmental Assessment of Plans and Programmes Regula- 
tions 2004 (SI 2004/1633); Environmental Assessment of Plans and Programmes (Wales) Regulations 
2004 (SI 2004/1656); and the Environmental Assessment (Scotland) Act 2005 (asp 15). 
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Liability for Environmental Damage 

In line with the Council of Europe Convention on the Protection of the Environ- 13.43 
ment (ETS No 172), the EU has adopted a number of measures concerning 
liability for causing environmental damage: the Environmental (Administrative 
Liability) Directive 2004/35/EC116; the Environmental (Criminal Liability) Direc- 
tive 2008/99/EC117; and the Ship- source Pollution Directive 2009/123/EC,"8 
which amends Directive 2005/35/EC119 on ship- source pollution and introduces 
further criminal penalties for infringements of EU environmental law.120 

Administrative liability for environmental damage 

The Environmental (Administrative Liability) Directive 2004/35/EC gives spe- 13.44 
cific expression to the 'polluter pays' principle in EU environmental law by 
providing that any operator whose activity has caused environmental damage (or 
whose activities imminently threaten such damage) is to be held financially liable 
(against which environmental liabilities such operators are to be encouraged to 
insure). The idea is that such a threat of financial liability for damage will induce 
or encourage operators to adopt measures and develop practices to minimise the 
risks of environmental damage. An operator causing environmental damage or 
creating an imminent threat of such damage should, in principle, bear the cost of 
the authorities' assessment of actual or imminently threatened environmental 
damage, as well as the cost of the necessary preventive or remedial measures. In 
Raffinerie Mediterranee (ERG) SpA,121 the Grand Chamber held that when deciding 
to impose measures for remedying environmental damage on operators whose 
activities fall within Annex III to the Directive, the competent authority is not 
required to establish fault, negligence or intent on the part of operators whose 
activities are held to be responsible for the environmental damage. The competent 
authority is, however, required to establish, in accordance with national rules on 

16 [2004] OJ L143/56. 
117 [2008] OJ L328/28. 
18 [2009] OJ L280/52. 
19 [2005] OJ L 255 /11. 
120 See Case C- 308/06 Intertanko and Others [2008] ECR I -4057 at paras 72 -77: '... Article 4 of 

Directive 2005/35, read in conjunction with Article 8 thereof, obliges the Member States to punish 
ship -source discharges of polluting substances if committed "with intent, recklessly or by serious 
negligence ", without defining those concepts. ... It is, however, to be pointed out, first of all, that those 
various concepts, in particular that of "serious negligence" referred to by the national court's 
questions, correspond to tests for the incurring of liability which are to apply to an indeterminate 
number of situations that it is impossible to envisage in advance and not to specific conduct capable of 
being set out in detail in a legislative measure, of Community or of national law. ... Next, those 
concepts are fully integrated into, and used in, the Member States' respective legal systems. ... In 
particular, all those systems have recourse to the concept of negligence which refers to an uninten- 
tional act or omission by which the person responsible breaches his duty of care. ... Also, as provided 
by many national legal systems, the concept of "serious" negligence can only refer to a patent breach 
of such a duty of care. ... Accordingly, "serious negligence" within the meaning of Article 4 of 
Directive 2005/35 must be understood as entailing an unintentional act or omission by which the 
person responsible commits a patent breach of the duty of care which he should have and could have 
complied with in view of his attributes, knowledge, abilities and individual situation.' 

121 Case C- 378 /08 Raffinerie Mediterranee (ERG) SpA, 9 March, [2010] ECR I -nyr. 
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evidence, a causal link between the activities of the operators at whom the 
remedial measures are directed and the pollution. 

13.45 Article 10 of the Directive fixes a five -year limitation period from the later of the 
date on which the environmental measures have been completed by the authority, 
or the date from when the operator or third party properly liable has been 
identified. Within this five -year period the competent authority is entitled to 

initiate proceedings for recovery of these costs associated with environmental 
damage. 'Environmental damage' for the purposes of the Environmental (Admin- 
istrative Liability) Directive encompasses air pollution too, at least in so far as it 
damages water, land, or protected species or natural habitats -so acid rain would 
be covered by its provisions. The Directive allows the degree to which relevant 
environmental damage to land might be said to have occurred and be assessed to 

have regard to, among other criteria, the extent to which human health is likely to 

be adversely affected by it. 

13.46 The Environmental (Administrative Liability) Directive is a public law measure 
and does not impose new private law rules of tortious or delictual civil liability. 

Article 12 of the Directive does give standing to persons (likely to be) adversely 
affected by environmental damage, as well as to environmental non- 
governmental organisations (NGOs), to request that the competent authority 
takes action; failing which, such persons and NGOS may seek (judicial) review of 

the authority's (in)decision or (in)action. The Directive is said to be without 
prejudice to 'rights of compensation for traditional damage granted under any 
relevant international agreement regulating civil liability'. Its provisions on 

liability do not, however, apply to activities the main purpose of which is to serve 
national defence or international security, neither do they apply to any incident in 

respect of which liability or compensation falls within the scope of any of the 

international conventions listed in Annex IV to the Directive, which include the 

International Convention of 27 November 1992 on Civil Liability for Oil Pollution 
Damage and the International Convention of 27 November 1992 on the Establish- 
ment of an International Fund for Compensation for Oil Pollution Damage.122 

Criminal liability for breach of EU environmental law 

13.47 The Environmental (Criminal Liability) Directive 2008/99/EC is without preju- 

dice to other systems of liability for environmental damage under EU law (such 

as that set out by Environmental (Administrative Liability) Directive 2004/35/EC 
above) or in national law. The Environmental (Criminal Liability) Directive seeks 

to establish common rules on criminal offences in breach of environmental law 

122 In Case C- 188/07 Commune de Mesquer y Total France SA [20081 ECR I -4501 (Grand Chamber), 
the CJEU held that (in accordance with the 'polluter pays' principle), a producer of oil cannot be held 

liable to bear the environmental cost of an oil spill resulting from a shipwrecked tanker except where 

he has contributed by his conduct to the risk of the oil pollution occurring. In principle, the seller of 

the oil and /or the charterer of a ship might be held to have contributed to that pollution risk if they 

had failed to take reasonable measures to anticipate and prevent such an incident occurring, for 

example, by using due diligence to ensure a proper choice of ship. 
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cases, to make it possible for there to be effective methods of investigation and 
assistance within and between Member States.123 Article 6 of the Directive makes 
provision for criminal corporate responsibility -in addition to the criminal liability 
of individual perpetrators, inciters of or accessories to the offences -where offences 
have been (allowed to be) committed for the corporation's benefit by any person 
with a 'leading position' therein. Such a person might be acting either individually 
or as representative, authority or in exercising effective control of the corporation. 
The corporation, if found guilty under these provisions, should then be subject to 
'effective, proportionate and dissuasive penalties' by way of punishment. 

The availability of criminal penalties is said in Recital 3 to 'demonstrate a social 13.48 
disapproval of ä qualitatively different nature compared to administrative penalties 
or a compensation mechanism under civil law'. Annexes to the Directive list the EU 
environmental legislation breach of which the Member States are required to subject 
to criminal law measures; the Annexes are fairly comprehensive in scope and cover 
many, if not all, of the EU environmental directives discussed in this chapter. The 
Directive requires not only active breaches of these environmental laws to be 
criminalised, but also failures to act 'when committed intentionally or with serious 
negligence'; but Member States are free to adopt or maintain more stringent meas- 
ures regarding the effective criminal law protection of the environment, so long as 
such measures are otherwise compatible with the European Treaties. The Directive's 
provisions fell to be implemented in Member States by 26 December 2010. 

ENVIRONMENTAL STANDING IN THE JURISPRUDENCE OF THE COURT 
OF JUSTICE 

Environmental law, as opposed to (say) the law of nuisance, is concerned with the 
protection of collective rights to the environment (albeit that a nuisance action 
might conceivably also be pursued by a public authority in respect of damage to 
its own property 124). The environment is, by definition, public space. The ques- 
tion arises as to how the general environmental rights guaranteed by law might 
be enforced, both against the authorities of the national State and against private 
parties. The EU legal order does not, in general, recognise the possibility of an 
actio popularis.125 

' See on this issue, M Faure and G Heine, Criminal Enforcement of Environmental Law in the 
European Union (The Hague, Kluwer Law International, 2005). 

124 See, eg, Case C- 115/08 Land Oberösterreich v CEZ as [2009] ECR 1- 10265, where the Grand 
Chamber ruled that an Austrian local authority was not permitted to seek an injunction (based on 
claims of actual or potential nuisance to its land caused by industrial emissions) against a nuclear 
power station situated on neighbouring land in the Czech Republic, which was operating under the 
necessary authorisation required by Czech national law. The Court ruled that the general prohibition 
against nationality discrimination applied, since no such remedy could be taken against an Austrian- 
based industrial concern. Under Austrian law, duly authorised industrial installations could only be 
sued for damages actually caused to private property, rather than prevented by court order from 
causing feared or anticipated damage thereto. 

125 See Opinion of Advocate General Sharpston of 16 December 2010 in Case C- 115/09 Bund fur 
Umwelt and Naturschutz Deutschland, Landesverband Nordrhein- Westfalen eV v Bezirksregierung Arnsberg 
[2011] ECR I -nyr at paragraph 42: 

42. The actio popularis provision of the Aarhus Convention is Article 9(3), which has not yet been 
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13.49 It is only where rights are given to individuals by the particular provisions of 
secondary EU legislation that redress may be sought from the courts. 

13.50 One author has suggested that where a EU environmental measure can be said to 
have direct effect in the sense of: 

a) being precise and unconditional; 
b) leaving no margin of discretion in its performance to the Member States; and 
c) being designed or intended to protect individuals or associations, or their 

rights in the field of health and welfare 

then any individual affected by the failure of the appropriate authority to enforce 
such rights will have a right of action under EU law which the national courts are 
required to uphold. These measures might include those which: 

a) lay down limit values for concentrations of particular substances in the 
environment; 

b) prohibit certain activities or the use of certain substances; or 
c) specify that individuals or interests groups have a right to be informed or 

consulted.126 

Thus, in any case where an 'emanation of the State' is a defending party to an 
action (which will be the situation in most judicial review applications) and the 
EU legal provision is suitably precise and unconditional, any substantive or 
procedural legislative, administrative or judicial provisions made under national 
law and which are contrary to the obligations imposed under the EU Directive 
must be suspended or disapplied, if the effect of their application is to contravene 
an individual's public or private law EU rights. 

13.51 In Commission y Germany: re Groundwater, the Court of Justice held that the 
provisions of the Ground Water Directive 80/68/EEC,127 which set limits on the 
discharge of specified substances, created rights and obligations for individuals. 
Advocate General Van Gerven observed in his Opinion in the same case that 

clear and precise implementation of the directive's provisions may also be important for 

third parties (for instance environmental groups or neighbourhood residents) seeking to 

have the prohibitions and restrictions contained in the directive enforced as against the 

authorities or other individuals.128 

And in Commission y Germany: re Air Pollution,129 the Court of Justice stated: 

incorporated into EU law. ) Consequently, there is, as yet, no EU law obligation on the Member 
States to permit an actio popularis. 

126 See L Krämer, 'The Implementation of Community Environmental Directives within Member 
States: some implications of the direct effect doctrine' (1991) 3 Journal of Environmental Law 39. See also 
A Geddes, 'Locus Standi and EEC Environmental Measures' (1992) 4 Journal of Environmental Law 29. 

127 Above n 57. 
128 Case C- 131/88 Commission v Germany: re Groundwater Pollution [1991] ECR I -825 at para 7 of AG 

Van Gerven's Opinion. 
129 Case C- 361/88 Commission v Germany: re Air Pollution [1991] ECR I -2567 at paras 15 -16 of the 

Court's judgment. 
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[W]henever the exceeding of limit values on air pollution as laid down in the directive] 
could endanger human health, the persons concerned must be in a position to rely on 
mandatory rules in order to be able to assert their rights. 

However, in Greenpeace International and others y Commission of the European 13.52 
Communities,130 the Court of Justice rejected the appeal by Greenpeace Interna- 
tional against the decision of the CFI131 to dismiss their application for judicial 
review of a decision by the Commission to fund a construction project on the 
Canary Islands which had a major environmental impact, on the grounds that 
Greenpeace were not directly affected by or concerned in the decision in question 
and therefore were not recognised as having sufficient standing to challenge 
before the CJEUs the validity of a measure adopted by an EU institution. 
Nevertheless, in janecek v Bavaria 132 the Court of Justice confirmed that where 
harm is claimed to be suffered by an individual as a result of the non -enforcement 
by a public authority of its EU law environmental duties, the CJEU will concede 
that that individual has sufficient interest to give him standing to raise and 
pursue an action based on provisions of EU environmental law. As regards a 
claim based purely on possible environmental damage, the suggestion has been 
made133 that in order for an applicant to demonstrate sufficient locus standi to 
challenge the environmentally offensive measure, the following should be offered 
to be shown: 

a) that the applicant has personally suffered or is likely to suffer some actual or 
threatened detriment, such as a violation of his substantive or procedural 
environmental rights, or interference with his environmental interests, as a 
result of the conduct alleged to be in contravention of a EU provision; 

b) that the detriment can be traced to the act which is challenged; 
c) that the detriment is capable of being redressed by a favourable judgment. 

THE AARHUS CONVENTION AND EU LAW 

The issues of environmental standing discussed above -as well as matters of 13.53 
public access to environmental information -are now largely governed by the 
Aarhus Convention on Access to Information, Public Participation in Decision - 
making and Access to Justice in Environmental Matters.134 The EU signed the 

130 Case C- 321/95 P Greenpeace International and others y Commission of the European Communities 
[1998] ECR I -1651. 

131 Case T- 585/93 Greenpeace International and others y Commission of the European Communities [1996] 
ECR II -2205 (CFI). 

132 Case C- 237/07 Janecek y Freistaat Bayern [2008] ECR I -6221. 
133 See the contentions of the applicants in Case C- 321/95 P Greenpeace International, above n 134, as 

noted in the AG's Opinion at para 29. 
134 Although the Council of Europe is not a signatory to the Aarhus Convention, the ECtHR has 

increasingly begun to refer to its provisions as setting out general principles applicable in environ- 
mental law cases in relation to rights of public participation and consultation, and access to the courts. 
See, eg, Tagkm and Others y Turkey (2006) 42 EHRR 50 at para 119, and Tatar y Romania [2009] ECHR 
67021/01 (Third Section, 27 January 2009), where the Strasbourg Court expressly interpreted Art 8 
ECHR in line with the principles set out in the Aarhus Convention; and Okyay and Others y Turkey 
(2006) 43 EHRR 37, interpreting Art 6 ECHR and the right to access to the court under reference to the 
Aarhus Convention. 
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Aarhus Convention on 25 June 1998, and ratified it with effect from 17 February 
2005.135 The Aarhus Convention has three main pillars comprising: access to 

environmental information (Articles 4-5); public participation (Articles 6 -8); and 
access to justice (Article 9). 

13.54 There are two Directives specifically concerned with the implementation of 

Aarhus obligations in EU law. The first is Directive 2003/4/EC136 aimed at 
adapting EU legislation to the Aarhus Convention in terms of public access to 

environmental information The second is the Public Participation Directive 
2003/35/EC137 was intended further to contribute to the implementation of the 
obligations arising under the Aarhus Convention, particularly Articles 6, 7, 9(2) 

and 9(4) thereof. 

Aarhus -compliant Public Participation in Administrative Decision -making 

13.55 Recital 3 of the Public Participation Directive 2003/35/EC defines the objectives 
of this right to participation in administrative decision making, noting that: 

(3) Effective public participation in the taking of decisions enables the public to 

express, and the decision -maker to take account of, opinions and concerns which 
may be relevant to those decisions, thereby increasing the accountability and 
transparency of the decision- making process and contributing to public awareness 
of environmental issues and support for the decisions taken. 

Article 3 of this Directive amended the EIA Directive to make it Aarhus compliant 
by making changing, inter cilia, to Articles 1 and 6 of the EIA Directive and 
inserting into it a new Article 10a. The amended Article 1 EIA introduces Aarhus 
definitions of 'the public' and 'the public concerned'. The new Article 6 EIA 

outlines the process for participation in, and the provision of information relating 
to, the assessment procedures. And the new Article 10a EIA provides for the right 
to access to justice in the context of the directive. Separately, Article 2 of Public 
Participation Directive 2003/35/EC aims to give full effect to Article 7 of the 

Aarhus Convention. Thus, it stipulates inter alia that: 

Member States shall ensure that the public is given early and effective opportunities to 

participate in the preparation and modification or review of the plans or programmes 
required to be drawn up under the provisions listed in Annex I. 

13.56 It should always be borne in mind that the Aarhus guaranteed principle of issue 

of effective public participation at a public inquiry as part of the decision -making 
process into a particular development consent is quite distinct from the issue of 

access to the courts to challenge any decision ultimately resulting from the 

administrative planning process. As Advocate General Sharpston has noted: 

135 On 24 February 2005 the UK also individually ratified the Aarhus Convention, and became a 

full party to it in May 2005. 
136 [2003] OJ L41/26, replacing and repealing the earlier Public Access to Information Directive 

90 /313 /EEC [1990] OJ L158/56. 
137 [2003] L156/17. 
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35. Article 6 of Directive 85/337, as amended, concerns an administrative procedure 
which brings together the views of all interested parties in order to take an 
environmental policy decision. Given the administrative authorities' wide discre- 
tion when conducting an environmental assessment leading to a planning decision, 
the legislation promotes maximum participation so as to ensure that the measure 
adopted will be lawful, but also correct from technological, social, economic and 
other perspectives. Judicial proceedings, in contrast, involve a dispute between 
parties focusing principally on questions of law and their subsequent application to 
particular facts. [ ...] 

37. In the present case, the Miljödomstolen, notwithstanding that it is part of the 
Swedish judicial system, discharged administrative functions which culminate in 
the grant, or the rejection, of planning consent for a project, depending on its 
environmental impact. .. . 

38. In the present case, it is clear that the Miljödomstolen performed non - judicial 
functions. Consequently, the decision it took in the course of the planning proce- 
dure, with which the present case is concerned, forms part of 'the environmental 
decision -making procedures' referred to in Article 6 of Directive 85/337, as 
amended. "138 

The Advocate General's approach was confirmed by the Court of Justice which in 13.57 
its judgment in the case noted: 

36. ... Article 6(4) of Directive 85/337 guarantees the public concerned effective 
participation in environmental decision -making procedures as regards projects 
likely significant effects on the 

38. [T]he right of access to a review procedure within the meaning of Article 10a of 
Directive 85/337 does not depend on whether the authority which adopted the 
decision or act at issue is an administrative body or a court of law. [Plarticipation in 
an environmental decision -making procedure under the conditions laid down in 
Articles 2(2) and 6(4) of Directive 85/337 is separate and has a different purpose 
from a legal review, since the latter may, where appropriate, be directed at a 
decision adopted at the end of that procedure. Therefore, participation in the 
decision -making procedure has no effect on the conditions for access to the review 
procedure.139 

Access to Environmental Information 

The Public Access to Environmental Information Directive 2003 /4 /EC140 was 13.58 
expressly adopted so as to ensure consistency between the requirements of EU 
law and the Aarhus principles, in order to allow the EU to ratify the Aarhus 
Convention. The Directive obliges public authorities to make practical and 
effective arrangements with a view to making available and disseminating 
environmental information to the general public to the widest extent possible- 

138 Case C- 263/08 Djurgärden -Lilla Värtans Miljöskyddsfdrening y Stockholms kommun genom dess 
marknämnd [2009] ECR I -9967 per Advocate General Sharpston Opinion at paragraphs 35, 37 -38. 

139 Case C- 263/08 Djurgdrden -Lilla Värtans Miljöskyddsfdrening y Stockholms kommun genom dess 
marknämnd [2009] ECR I -9967 at paragraphs 36, 38. 

140 Above n 140. 
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using, in particular, information and communication technologies. 'Environmen- 
tal information' is given the broadest of definitions; and the 'public authorities' 
covered by the Directive include not only all national and local government 
bodies (whether or not they have specific responsibilities for the environment), 
but also persons or bodies performing public administrative functions under 
national law in relation to the environment, and other persons or bodies acting 
under their control and having public responsibilities or functions. The (non -) 
performance of these duties of disclosure and dissemination on request to the 
public has to be made judicially reviewable before the national courts at the 
instance of any persons whose request for environmental information has been 
refused (Article 6). Although Article 4 of the Directive sets out a list of reasons 
which might justify a refusal of a request for environmental information - 
including the generality of the request or its manifest unreasonableness, claims to 

confidentiality, asserted adverse affect on international relations, public security, 
national defence or the course of justice, or, except where the request relates to 

information on emissions into the environment, claims to confidentiality or the 
protection of the environment to which such information relates (such as the 
location of rare species) -the Article goes on to provide that these grounds of 

refusal 

shall be interpreted in a restrictive way, taking into account for the particular case the 

public interest served by disclosure ... weighed against the interest served by the 

refusal. 

13.59 The Aarhus obligations of the EU institutions to provide for public access to 

environmental information are set out in similar terms in Regulation (EC) No 
1367/2006.141 In addition to making provision for requests for environmental 
information to be made of the EU institutions by any natural or legal person, the 

Regulation also make specific provision for the rights of NGOs to request internal 
review of any response to such a request and, if dissatisfied therewith, to raise an 

action before the Court of Justice of the European Union. In order to benefit from 

these provisions the NGO has to show that: 

a) it is an independent non profit- making legal person in accordance with a 

Member State's national law or practice; 
b) it has the primary stated objective of promoting environmental protection in 

the context of environmental law; 
c) it has existed for more than two years and is actively pursuing the objective of 

environmental protection in the context of environmental law; and 
d) the subject matter in respect of which the request for internal review is made 

is covered by its objective and activities. 

13.60 Access to general environmental information and monitoring is also a matter 
which falls within the remit of the European Environmental Agency, which was 

set up by an EU Regulation142 to create an information network, provide a report 

11 [2006] OJ L264/13. 
142 Council Regulation 1210/90 [1990] OJ L120/1. 
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on the state of the environment every three years, and otherwise collate, record 
and assess environmental data. 

Access to the Court 

In its Findings and Recommendations of 24 September 2010 with regard to 13.61 
Communication ACCC /C/2008/33 on the non -compliance by the UK with the 
requirement set out in Article 9(4) in relation to provision of a procedure which 
was not 'prohibitively expensive' et separatim with Article 9(5) on the obligation to 
remove or reduce financial or other barriers to justice, the Aarhus Convention 
Compliance Cómmittee recommended that the UK: 

(a) Review its system for allocating costs in environmental cases within the scope of 
the [Aarhus] Convention and undertake practical and legislative measures to 
overcome the problems identified in paragraphs 128 -136 above to ensure that such 
procedures: 
(i) are fair and equitable and not prohibitively expensive; and 
(ii) provide a clear and transparent framework. 

This recommendation is not simply a matter purely of classic international law, 13.62 
however, since the principles of the Aarhus Convention on access to environmen- 
tal information, public participation in environmental decision -making and 
access to justice now form an integral part of the EU legal system143 and, as we 
noted in para 13.54 above have also been specifically incorporated into EU law by 
the Environmental Public Participation Directive 2003 /35 /EC. The 2003 Directive 
amends the Environmental Impact Assessment Directive 85/337/EEC144 by 
inserting in it a new Article 10a, which obliges Member States to ensure that 
members of the public concerned by an environmental decision have access to a 
`fair, equitable, timely and not prohibitively expensive' review procedure before a 
court or administrative body, to allow them 'to challenge the substantive or 
procedural legality of decisions, acts or omissions subject to the public participa- 
tion provisions of this Dir.ective'.145 As the Court of Justice has observed: 

13 See the decision of the Grand Chamber in Case C- 240 /09 Lesoochranárske zoskupenie VLK v 
Slovakia 8 March [2011] ECR I -nyr at para 58: "The Aarhus Convention was signed by the Community 
and subsequently approved by Decision 2005 /370. Therefore, according to settled case -law, the 
provisions of that convention now form an integral part of the legal order of the European Union (see, 
by analogy, Case C- 344 /04 LATA and ELFAA [2006] ECR I -403, paragraph 36, and Case C- 459/03 
Commission y Ireland [2006] ECR I -4635, paragraph 82). Within the framework of that legal order the 
Court therefore has jurisdiction to give preliminary rulings concerning the interpretation of such an 
agreement (see, inter alia, Case 181/73 Haegeman [1974] ECR 449, paragraphs 4 to 6, and Case 12/86 
Demirel [1987] ECR 3719, paragraph 7). 31 Since the Aarhus Convention was concluded by the 
Community and all the Member States on the basis of joint competence, it follows that where a case is 
brought before the Court in accordance with the provisions of the EC Treaty, in particular Article 234 
EC [now Article 267 TFEU] ..., the Court has jurisdiction to define the obligations which the 
Community has assumed and those which remain the sole responsibility of the Member States in 
order to interpret the Aarhus Convention (see, by analogy, Joined Cases C- 300/98 and C- 392/98 Dior 
and Others [2000] ECR I- 11307, paragraph 33, and Case C- 431/05 Merck Genéricos- Produtos Farmacéu- 
tiros [2007] ECR I -7001, paragraph 33).' 

144 [1985] OJ L175/40. 
145 See also the Opinion of AG Sharpston of 16 December 2010 in Case C- 115/09 Bund für Umwelt 

und Naturschutz Deutschland, Landesverband Nordrhein- Westfalen eV v Bezirksregierung Arnsberg 12 May 
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[O]ne of the underlying principles of Directive 2003/35 is to promote access to justice in 
environmental matters, along the lines of the Aarhus Convention on access to informa- 
tion, public participation in decision -making and access to justice in environmental 
matters.146 

13.63 The Commission has commented on the Court of Justice's Aarhus jurisprudence 
thus: 

The role of the ECJ in interpreting access to justice provisions is becoming more and 
more important in furthering the objective of wide access to justice. The Court delivered 
a judgement in 2009 Case C- 427/07 Commission v Ireland [2009] ECR I -6277 stating that 
Ireland has failed to transpose certain elements of Directive 2003/35. By requiring the 
notion of prohibitive costs in judicial environmental cases to be explicitly transposed, 
the Court provided a better guarantee of effective access to justice for the public and 
NGOs. 

In a preliminary ruling concerning the Swedish national rules Case C- 263/08 
Djurgdrden -Lilla Värtans Miljöskyddsförening v Stockholms kommun genom dess marknämnd 
[2009] ECR I -9967 the Court ruled on NGOs' standing, stipulating that the national rule 
setting a requirement that only an association with at least 2,000 members may bring an 
appeal against a decision adopted on an environmental matter is against the provisions 
and the objective of wide access to justice set out in Directive 85/337/EEC.147 

13.64 The Aarhus principles have, then, to be taken into account in the interpretation of 

these provisions of EU law -although, as so often with the CJEU, there is left the 
impression of double standards, with the CJEU's own rules on standing and 
access to the court apparently being left unaffected by Aarhus148 at the same time 

[2011] ECR I -nyr at paras 68 and 82: '... [A] national legal rule under which an environmental NGO 
seeking to challenge a decision likely to affect the environment must be able to maintain the 
impairment of a substantive individual right in order to enjoy locus standi is not compatible with 
Article l0a of the EIA [Environmental Impact Assessment] Directive. ... [I]t is well established that 
even constitutional norms of Member States must not obstruct the application of EU law (in particular, 
by making such application unconditionally dependent on whether the applicant can assert indi- 
vidual rights). Thus, if Article l0a of the EIA Directive necessitates giving a particular reading to 

"maintain the impairment of a right ", then the German legal system must respect that requirement.' 
146 Case C- 427/07 Commission v Ireland [2009] ECR I -6277 at para 96. 
147 Commission Staff Working Document Situation in the Different Sectors - Accompanying docu- 

ment to the Report from the Commission 27th Annual Report on Monitoring the application of EU law 

(2009) SEC(2010) 1143 final (Brussels, lOctober 2010), at 222. 
148 See, however, Case T -37/04 Regiäo autónoma dos Açores y Council [2008] ECR II -2153 at para 93: 

'[W]ith regard to the intervening NGO's argument concerning the Aarhus Convention, it should be 

noted that that Convention had not been approved by the Community when the present action was 
brought -the date by reference to which admissibility falls to be assessed -and that Decision 
2005/370 approving that Convention has not provided for its retroactive application. ... In addition, it 
should be recalled that Article 9(3) of the Aarhus Convention refers expressly to "the criteria, if any, 

laid down in [the] national law" of the contracting parties which are laid down, with regard to actions 
brought before the Community judicature, in Article 230 EC. ... Although it is true that the conditions 
for admissibility laid down in that provision are strict, the fact remains that the Community 
legislature adopted, in order to facilitate access to the Community judicature in environmental 
matters, Regulation (EC) No 1367/2006 of the European Parliament and of the Council of 6 September 
2006 on the application of the provisions of the Aarhus Convention (OJ 2006 L 264, p 13). Title IV 

(Articles 10 to 12) of that regulation lays down a procedure on completion of which certain 
non -governmental organisations may bring an action for annulment before the Community judicature 
under Article 230 EC. ... Since the conditions laid down in Title IV of that regulation are manifestly not 
satisfied in the present case, it is not for the Court to substitute itself for the legislature and to accept, 
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as national courts' rules are found 'Aarhus -wanting' by the EU institutions. Thus 
on 18 March 2010 the European Commission sent a warning letter to the UK to 
the effect that it considered that the costs regime which applied in environmental 
litigation taken in the public interest was contrary to the requirements of EU 
law.149 And on 6 April 2011 the Commission announced that, on the recommen- 
dation of Environment Commissioner Janez Potocnik, it was taking the UK to the 
CJEU over the high cost of challenges of decisions on the environment. Under EU 
law, the possibility of challenging decisions affecting the environment should be 
'fair, equitable, timely and not prohibitively expensive'. The Commission was 
concerned that the potentially high cost of losing legal actions was preventing 
NGOs and individuals in the UK from bringing cases in the first place.150 

In any event the EU Directives incorporating the principles of the Aarhus 13.65 
Convention have, in effect, made the Aarhus principles directly effective in 
domestic law.151 Thus, as the time of writing the UK Supreme Court had made an 
Article 267 TFEU preliminary reference to the CJEU on the proper interpretation 
of the Aarhus principles on access to justice, in particular whether, or not the 
courts, in determining whether court costs in environmental cases are prohibi- 
tively expensive, should take a subjective approach (in relation to the particular 
parties before it) or an objective approach (under reference to whether or not 
concerned members of the public as a class would be dissuaded by the costs from 
pursuing an environmental claim).152 

on the basis of the Aarhus Convention, the admissibility of an action which does not meet the 
conditions laid down in Article 230 EC. That argument, also, must therefore be rejected.' 

149 In the Commission's Press Release, Environment: Commission warns UK about unfair cost of 
challenging decisions IP/10/312 (Brussels, 18 March 2010), the following is stated: '... Under European 
law, citizens have a right to know about the impact of industrial pollution, and about the potential 
impact projects may have on the environment, and a right to challenge such decisions. The law 
explicitly states that such challenges must not be prohibitively expensive. The Commission is 
concerned that in the United Kingdom legal proceedings can prove too costly, and that the potential 
financial consequences of losing challenges is preventing NGOs and individuals from bringing cases 
against public bodies. ... Several pieces of environmental legislation, including the Environmental 
Impact Assessment (EIA) Directive and the integrated pollution prevention and control (IPPC) 
Directive, aim to boost public awareness of environmental matters in Member States and ensure 
increased transparency. The measures -which are also necessary under the Aarhus Convention on 
Access to Justice, which has also been signed by the UK -have been transposed to UK legislation, but 
the current financial obstacles have led the Commission to conclude that the laws covering this area of 
the Directive have not been fully transposed and are not being properly applied in practice.' 

lso See Commission's Press Release, Environment: Commission takes UK to court over excessive cost of 
challenging decisions (Brussels, 11 April 2011) available on -line at http:/ /europa.eu/rapid/ 
pressReleasesAction.do ?reference =lP/ 11 /439& format =HTML &aged =0 &language =EN &guiLanguage 
=en. 

151 See Morgan v Hinton Organics (Wessex) Limited [2009] Environmental Law Reports 30 (CA) per 
Camwath LJ delivering the opinion of the Court at para 47(íi). 

152 R (on the application of Edwards and another) v Environment Agency and others [2010] UKSC 57 (15 
December 2010) at paras 25, 31 and 33. See also R (on the application of Edwards) v Environment Agency 
(No 1) [2004] 3 All ER 21 per Keith J at paras 15 -16 and 21. See too R (Garner) v Elmbridge Borough 
Council [2010] EWCA Civ 1006 per Lord Justice Sullivan at [39] and [46]: 

... Both Aarhus and the directive are based on the premise that it is in the public interest that there 
should be effective public participation in the decision -making process in significant environmental 
cases (those cases that are covered by the EIA and IPPC directives); and an important component of 
that public participation is that the public should be able to ensure, through an effective review 
procedure that is not prohibitively expensive, that such important environmental decisions are 
lawfully taken. In summary, under community law it is a matter of general public importance that 
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13.66 Certainly Sullivan LJ recognised in 2008, in his Foreword to the Report of the 
Working Group on Access to Environmental justice, that the UK courts had to alter 

their approach in environmental cases, and do more to recognise the public right 
to bring challenges and have access to procedures that are not prohibitively 
expensive in light of the UK's EU obligations: 

When it signed up to the Aarhus Convention nearly a decade ago the United Kingdom 
undertook to ensure that ordinary members of the public who wished to pursue 
environmental law challenges should have access to procedures that were 'fair, equita- 
ble, timely and not prohibitively expensive' 

But who, apart from the very rich or the very poor, can afford to use them? For the 

ordinary citizen, neither wealthy nor impecunious, can there really be any doubt that 
the Court's procedures are prohibitively expensive? 

One of the refreshing aspects of EC law, and environmental law in particular, is that it 
challenges too ready an acceptance of the adequacy of our own domestic law, and 

compels us to see our own legal system as others in the EC see it. Our current costs rules 

may well strike a fair balance in private law cases where individuals are pursuing their 

own private interests in litigation, but they take no account of the recognition in Aarhus 
that there is a public interest in ensuring the environmental laws are not contravened. 
Unless it is changed, our costs regime will perpetuate the inevitable inequality of arms 

between the publicly funded bodies that take decisions in the environmental field and 

the individuals and environmental groups who have to rely on their own resources if 

they wish to challenge those decisions. 

Hesitant steps have been taken to remedy the imbalance. This report discusses the 

extent to which current approaches to costs and case management in judicial reviews, 
including a more generous use of Protective Costs Orders, might be developed to 

provide more assistance in environmental challenges. Unless more is done, and the 

Court's approach is altered so as to recognise that there is a public interest in securing 
compliance with environmental law, it will only be a matter of time before the United 
Kingdom is taken to task for failing to live up to its obligations under Aarhus.153 

13.67 In an update to that Report in September 2010, Sullivan LJ records that his 

prediction has been borne out: following the publication of the draft findings of 

the Aarhus Compliance Committee on 24 September 2010 noted above at para 

13.54, the United Kingdom is being taken to task for failing to live up to its 

those environmental decisions subject to the directive are taken in a lawful manner, and, if there is an 

issue as to that, the general public interest does require that that issue be resolved in an effective 
review process. ... Whether or not the proper approach to the "not prohibitively expensive require- 
ment" under Article 10a should be a wholly objective one, I am satisfied that a purely subjective 
approach, as was applied by Nicol J, is not consistent with the objectives underlying the directive. 
Even if it is either permissible or necessary to have some regard to the financial circumstances of the 

individual claimant, the underlying purpose of the directive to ensure that members of the public 
concerned having a sufficient interest should have access to a review procedure which is not 

prohibitively expensive would be frustrated if the court was entitled to consider the matter solely by 

reference to the means of the claimant who happened to come forward, without having to consider 
whether the potential costs would be prohibitively expensive for an ordinary member of "the public 

concerned ".' 
193 Report of the Working Group on Access to Environmental Justice (May 2008). 
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obligations under Aarhus somewhat sooner than the Working Group had antici- 
pated two years earlier. Sullivan LJ concluded that if the Compliance Committee 
adheres to its draft findings, it is obvious that tinkering with the protective costs 
order regime will not be sufficient to address prohibitive costs and secure 
compliance with Aarhus: 

A radical change in civil procedure rules is required, one which recognises the public 
interest nature of environmental claims. The new rules must also recognise the need for 
legal certainty. The broader the ambit of judicial discretion under the new Rules, the less 
likely it is that they will be Aarhus compliant.154 

154 Ensuring Access to Environmental Justice in England and Wales, Update Report August 2010 
(Foreword dated 6 September 2010). 
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EU Equality 

INTRODUCTION 

a TAT 

14.01 The principle of non -discrimination has, from the outset, been one of the 
cornerstones of EU law. Article 6 of the original 1957 Treaty of Rome contained a 

general prohibition within the ambit of the Treaty against discrimination on 
grounds of an individual's nationality of any one Member State (allowing, 
always, for discrimination against non -Member State nationals, formerly referred 
to as 'extra- Communitarians' and now, perhaps, as extra -Unionists). And the 
Treaty of Rome's original provisions (and secondary legislation made thereunder) 
on free movement across Member States' borders in employment 1 in establishing 
and running a business,2 and in providing services3 gave practical expression to 

that principle of non -discrimination on the basis of Member State nationality.¢ 
From the mid -1980s the Court of Justice increasingly began to use the language of 

fundamental rights in cases concerning discrimination on grounds of Member 
State nationality,5 even giving the principle 'extra -(EU)territorial effect' by extend- 
ing it to cover the employment of an EU national outside the EU.6 Discrimination 
based on Member State nationality is, however, centrally tied up with the idea of 

free movement, and will therefore (along with its development in the concept of 

EU citizenship) be considered in chapter fifteen below on free movement law in 

the EU. 

14.02 In a parallel development arising from administrative law disputes with the 

Commission (in cases often concerned with the operation of the subsidies regimes 
under the Common Agricultural Policy'), the Court of Justice also ruled that the 

principle of equality of treatment -that like cases should be treated alike (and 

different cases differently) -should be counted as one of the unwritten 'general 

' See Case 41/74 Van Duyn y Home Office [1974] ECR 1337. 
2 Case 2/74 Reyners [1974] ECR 631. 
3 Case 33/74 Van Binsbergen [1974] ECR 1299. 
4 In Case C -85/96 Martínez Sala v Freistaat Bayern [1998] ECR I -2691, the status of citizen of the 

EU -which was created by the Maastricht Treaty -had been argued to establish a general right not to 

be discriminated against within the ambit of EU law on grounds of nationality. 
5 See, eg, Case 222/86 UNECTEF y Heylens [1987] ECR 4097. 
6 Case C- 214/94 Ingrid Boukhalfa y Germany [1996] ECR 1 -2253, applying the EU prohibition 

against nationality discrimination to a Belgian national and permanent Algerian resident who was 

employed by the German authorities in their embassy in Algeria, to require her equal treatment with 

employees of German nationality. 
See, eg, Joined Cases 117/76 & 16/77 Firma Albert Ruckdeschel & Co y Hamburg -DSt Annen 

('Quellmehl') [1977] ECR 1753. 
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principles' of EU law.8 What this meant in practice was that the CJEU required 
that disparity in treatment by legal provisions and /or by administrative practice 
must be justified objectively by being shown to rest on legally relevant and 
significant differences.9 

Most significantly from the point of view of the present chapter, the original 14.03 
Treaty of Rome also contained, in Article 119, a positive requirement that men and 
women should receive equal pay for carrying out equal work. This Treaty 
provision was given practical effect by the Equal Pay Directive 75/117/EEC10 and 
was amplified by the original Equal Treatment Directive 76 /207 /EEC,11 which 
required Member States to prohibit discrimination on grounds of sex as regards 
access to emplöyment, including promotion, and to vocational training and as 
regards working conditions.12 As with cases concerning discrimination based on 
Member State nationality, in cases involving claims to equal pay and equal 
treatment regardless of sex, the Court of Justice began to describe these using the 
language of fundamental rights.13 

These developments in the approach to equality as a fundamental right in the EU 14.04 
are now drawn together in the Preamble to the post- Lisbon TEU, which states 
that in making the Treaty, the High Contracting Parties are, among other things, 

drawing inspiration from the cultural, religious and humanist inheritance of Europe, 
from which have developed the universal values of the inviolable and inalienable rights 
of the human person, freedom, democracy, equality and the rule of law ... 

and in the Second Preamble to the EU Charter, which states: 

Conscious of its spiritual and moral heritage, the Union is founded on the indivisible, 
universal values of human dignity, freedom, equality and solidarity; it is based on the 
principles of democracy and the rule of law. It places the individual at the heart of its 
activities, by establishing the citizenship of the Union and by creating an area of 
freedom, security and justice. 

Provisions of the TEU which have direct relevance to equality issues in the EU 14.05 
include the following: 

- Article 2 TEU, which provides that 

the Union is founded on the values of respect for human dignity, freedom, 
democracy, equality, the rule of law and respect for human rights, including the 
rights of persons belonging to minorities. These values are common to the 
Member States in a society in which pluralism, non -discrimination, tolerance, 
justice, solidarity and equality between women and men prevail. 

8 See, eg, Case 283 /83 Racke [1984] ECR 3791; Case C -15/95 EARL [1997] ECR I -1961; and Case 
C- 292 /97 Karlsson [2000] ECR I -2737. 

9 Case C -63/89 Les Assurances de Credit y Council and Commission [1991] ECR I -1799. 
10 [1975] OJ L45/19. See too Case 96/80 Jenkins o Kingsgate (Clothing Productions) [1981] ECR 911. 
11 [1976] OJ L39/40. 
12 There is also a parallel directive for the self- employed, the Equal Treatment (Self- employed) 

Directive 86 /613 /EEC [1986] OJ L359/56. 
13 See, among others, Case 222/84 Johnston y Chief Constable of the RUC [1986] ECR 1651. 



522 EU Equality Law 

- Article 3(3) TEU, which states that 

the Union ... shall combat social exclusion and discrimination, and shall promote 
social justice and protection, equality between women and men, solidarity 
between generations and protection of the rights of the child. 

Article 9 TEU, which commits the EU, in all its activities, to 

observe the principle of the equality of its citizens, who shall receive equal 
attention from its institutions, bodies, offices and agencies. 

- Article 21, which requires that the EU's external action 'on the international 
scene' shall be guided by, among other things, 

democracy, the rule of law, the universality and indivisibility of human rights and 
fundamental freedoms, respect for human dignity, the principles of equality and 
solidarity, and respect for the principles of the United Nations Charter and 
international law. 

14.06 The substantive equality law of the EU now covers the following areas: 

a) equality between men and women; 
b) discrimination based on transgendered status; 
c) discrimination based on matrimonial status; 
d) discrimination based on racial or ethnic origin; 
e) discrimination based on disability; 
f) discrimination based on age; 
g) discrimination based on sexual orientation; 
h) discrimination based on religion or belief. 

Each of these areas will be considered in turn with reference, first of all, to the 
primary Articles of the TFEU. Reference will then be made to applicable provi- 
sions of the Charter of Fundamental Rights of the European Union (CFR). It 

should always be borne in mind that the EU Charter rights are fundamental (in the 

sense that they are the starting points in any evaluation of the laws) but they are 

not absolute14 (in the sense that, in general, they may be subject to proportionate 
limitations set out in law (Article 52(1) CFR)., Article 52(2) CFR provides that 
'rights recognised by this Charter for which provision is made in the Treaties shall 
be exercised under the conditions and within the limits defined by those Treaties'. 
The EU Charter rights cannot be used to undermine any protection already given 
to parallel rights, whether under national constitutional law or public interna- 
tional law, or specifically contained within the ECHR (Article 53 CFR).15 These 

14 See Case C- 292 /97 Karlsson [2000] ECR I -2737 at para 45: '[I]it is well established in the case -law 

of the Court that restrictions may be imposed on the exercise of fundamental rights, in particular in 

the context of a common organisation of the market, provided that those restrictions in fact 

correspond to objectives of general interest pursued by the Community and do not constitute, with 
regard to the aim pursued, disproportionate and unreasonable interference undermining the very 

substance of those rights.' 
is The EU's Agency for Fundamental Rights together with the European Court of Human Rights 

have jointly produced a Handbook on European non -discrimination law (Luxembourg: Publications Office 

of the European Union, 2011) which is available online at http : / /fra.europa.eu /fraWebsite/ 
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Charter provisions, and EU law more generally, may be relied upon to increase 
the level of protection already afforded under the ECHR (Article 52(3) CFR) in a 
manner, if possible, which is also consistent with the Member States' own 
constitutional traditions (Article 52(4) CFR) and, in the UK and Poland, with their 
respective 'national laws and practices' (Article 1 of Protocol 30 TEU). 

Lastly, each strand of equality or 'non -discrimination law will be examined by 14.07 
reference to any relevant secondary EU legislation and court jurisprudence in the 
specific areas of equality or non -discrimination. 

EQUALITY BETWEEN MEN AND WOMEN 

The CJEU has characterised the principle of equal treatment of both sexes as 'part 14.08 
of the fundamental rights the observance of which the Court [of Justice] has a 
duty to ensure'.16 The principle may be invoked in purely national situations 
without the need for any cross -border aspect. It has frequently been used not only 
to challenge individual employers' specific working practices and collective 
agreements,17 but also to disapply or radically to reinterpret provisions of 
national legislation of general application to ensure the primacy of, or compatibil- 
ity of national law with, EU law in this area.18 

The Treaty Provisions Relevant to Equality Between the Sexes 

Article 8 TFEU provides that 'in all its activities, the Union shall aim to eliminate 14.09 
inequalities, and to promote equality, between men and women'. This provision 
is supplemented by a Declaration of all the Member States appended to the 
Lisbon Treaty, which provides that 

in its general efforts to eliminate inequalities between women and men, the Union will 
aim in its different policies to combat all kinds of domestic violence. The Member States 
should take all necessary measures to prevent and punish these criminal acts and to 
support and protect the victims. 

Article 10 TFEU, so far as relevant, requires the EU in 'defining and implementing 14.10 
its policies and activities' to 'aim to combat discrimination based on sex'; and 
Article 19 TFEU empowers the EU legislature to 'take appropriate action' to 
combat sex discrimination. Further, Article 153(1)(j) TFEU provides a legislative 
basis for EU action to support and complement the activities of the Member 

attachments /FRA- CASE -LAW- HANDBOOK_EN.pdf and which seeks to present and explain the 
body of non -discrimination law stemming from the ECHR and EU law 'as a single, converging legal 
system'. 

16 Joined Cases 75, 117/82 Razzouk & Beydoun v Commission [1984] ECR 1509 at 1530. 
'' See, eg, Case C -33/89 Kowalska v Freie- und Hansestadt Hamburg [1990] ECR 2591; and Case 

C- 184/89 Nimz v Freie und Hansestadt Hamburg [1991] ECR 297. 
18 See, eg, Case 171/88 Rinner -Kuehn v FWW Spezial-Gebaeudereinig ing GmbH & Co KG [1989] ECR 

2743; Case C- 117/01 KB v National Health Service Pensions Agency and Secretary of State for Health [2004] 
ECR I -541; and Case C- 256/01 Allonby v Accrington & Rossendale College [2004] ECR 1 -873. 
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States in achieving 'equality between men and women with regard to labour 
market opportunities and treatment at work'. 

14.11 Article 157(1) TFEU places an obligation upon each Member State to 'ensure that 
the principle of equal pay for male and female workers for equal work or work of 

equal value is applied'. Article 157(3) TFEU authorises EU action to ensure the 

application of the principle of equal opportunities and equal treatment of men 
and women in matters of employment and occupation, as well as the principle of 

equal pay; and Article 157(4) 'l'FEU allows for the possibility of 'positive discrimi- 
nation' measures to be taken by Member States, 

to make it easier for the under- represented sex to pursue a vocational activity or to 

prevent or compensate for disadvantages in professional careers. 

14.12 Article 141 EC (and, before that, Article 119 of the EC Treaty) was the predecessor 
Treaty provision to what is now Article 157 TFEU. It has proved to have 
particularly far -reaching effect in the development of EU law on sex discrimina- 
tion and equal pay, most notably because the Court of Justice held from an early 
stage in the development of EU law that the Treaty's equal pay provision was 
sufficiently clear and unconditional to have 'horizontal direct effect',19 such that it 
could be invoked before the national courts against private -as well as State or 

other public -employers, even in the absence of any proper implementing 
provisions in the national law of the Member States ?o 

The Charter Provisions Relevant to Equality Between the Sexes 

14.13 Article 21(1) CFR sets out a general prohibition on the EU institutions (and on 

Member States when implementing EU law) effecting 'any discrimination based 
on any ground such as sex'. Article 23 CFR echoes the provisions of Article 157 

TFEU by providing that 'equality between women and men must be ensured in 

all areas, including employment, work and pay', albeit that 

the principle of equality shall not prevent the maintenance or adoption of measures 
providing for specific advantages in favour of the under- represented sex. 

Secondary EU Legislation in Relation to Sex Discrimination 

14.14 The EU legislature has made the following provisions of secondary law impact- 
ing upon the area of sex discrimination: 

- Equal Treatment (Employment) Directive 2006/54/EC; - Pregnant Workers Directive 92/85 /EEC; - Equal Treatment (Self- employed) Directive 86/613/EEC; - Equal Treatment (Social Security) Directive 79/7 /EEC; - Equal Treatment (Goods and Services) Directive 2004/113/EC. 

19 Case 43/75 Defrenne y SABENA (No 2) [1976] ECR 455. 
20 See Case 96/80 Jenkins y Kingsgate (Clothing Productions) [1981] ECR 911. 
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Equal Treatment (Employment) Directive 

The Equal Treatment (Employment) Directive 2006/54/EC21 is a consolidating 14.15 
European measure which incorporates (and repeals) four substantial earlier 
directives in this area, namely: 

- the Equal Treatment Directive 76 /207 /EEC, which prohibited sex discrimina- 
tion as regards access to employment, including promotion, and to vocational 
training and as regards working conditions22; 
the Equal Pay Directive 75/117/EEC,23 which sought to facilitate the practical 
application of the principle of equal pay outlined in the Treaty (now Article 
157 TFEU);- 
the Equal Treatment (Occupational Pensions) Directive 86/378/EC, which 
applied the principle of equality between the sexes to occupational pension 
schemes24; and 
the Burden of Proof Directive 97/80/EC,25 which altered the burden of proof 
as between claimant and respondent in relation to certain claims based on sex 
discrimination. 

Equal treatment in employment 

The original Equal Treatment Directive 76/207/EEC provided that there should 14.16 
be no discrimination, either direct or indirect, on grounds of sex, or marital or 
family status in the areas of access to employment, vocational training, working 
conditions, promotion and dismissal. Compliance with the prohibition of indirect 
discrimination on grounds of sex is also a condition governing the legality of all 
measures adopted by the EU institutions 26 Articles 5 and 6 of the 1976 Directive, 
both of which were held by the CJEU to be sufficiently precise and unconditional 
to have direct effect -at least against public employers -had a particular impact 
upon domestic law in the UK. In Marshall (No 1), for example, the Court of Justice 
held that Article 5 (which guaranteed equality in working conditions, including 
the conditions governing dismissal) prevented discriminatory ages for compul- 
sory retirement, even though the earlier retirement age for women was linked to 
the payment of pension.27 Article 5 (together with Article 3 on access to employ- 
ment) was also used by the Court of Justice to extend the protection afforded to 
pregnant workers 28 Article 6 of the 1976 Directive, for its part, guaranteed an 
effective judicial remedy for discrimination. In Marshall (No 2), this was held to 
preclude an a priori ceiling upon compensation for sex discrimination of £11,000, 

21 [2006] OJ L204/23. 
22 [1976] OJ L39/40. 
23 [1975] OJ L45/19. 
24 [1986] OJ L225/40. 
2s [1998] OJ L14/6. 
26 Case C -25/02 Rinke y Ärztekammer Hamburg [2003] ECR I -8349 (Grand Chamber). 
27 Case 152/84 Marshall y Southampton and South -West Hampshire Health Teaching Authority [1986] 

ECR 726. 

28 See, eg, Case C -32/93 Webb y EMO Air Cargo (UK) [1994] ICR 3567. 
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and indeed to require that compensation include interest 29 Subsequently in Coote, 

the Court of Justice relied upon the terms of Article 6 as the basis for its ruling 
that the Equal Treatment Directive prohibited the refusal by an employer, after 
employment, to give a reference as a result of an employee having brought a 

claim for sex discrimination during employment 30 These interpretations by the 
Court of Justice of the import and implications of the original Equal Treatment 
Directive 76/207/EEC have been accepted and consolidated in the terms of the 
Equal Treatment (Employment) Directive 2006/54/EC. Like the 1976 Equal 
Treatment Directive, the Equal Treatment (Employment) Directive 2006/54/EC 
makes provision, in Article 14(2), for certain exceptions to the principle of equal 
treatment.31 First, Member States may exclude those occupational activities for 
which, by reason of their nature or the context in which they are carried out, the 
sex of the worker constitutes a genuine and determining requirement.32 But being 
a derogation from the general principle of equal treatment the concept of 'a 
genuine and determining requirement' will be narrowly construed by the CJEU 

and any attempt to rely upon the concept will be subject to strict scrutiny to avoid 
the possibility that the claim is simply based more on gender stereotyping rather 
than expressing a genuine objective need. Any exclusions must pass the test of 

proportionality. Individual instances of discrimination on grounds of sex there- 
fore fall to be justified under the genuine occupational requirements set out in 

Article 14(2) of the 2006 Directive. The Court of Justice has previously rejected 
arguments that the principle of equal treatment does not apply to jobs concerned 
with internal or external security, and hence has ruled against measures of 

blanket discrimination against women within the police force33 or in the armed 
forces,34 albeit that the CJEU has held that the law does not preclude compulsory 
military service being reserved to men35 and that giving a priority or preference 
in access to employment /training to those who have completed their compulsory 
military service (or civil equivalent) does not constitute indirect or direct discrimi- 
nation on grounds of sex.36 

29 Case C- 271 /91 Marshall y Southampton and South -West Hampshire Health Teaching Authority (No 2) 

[1993] ECR I -4367. 
3° Case C- 185/97 Coote y Granada Hospitality [1998] ECR 5199. 
31 Article 14(2) of the Equal Treatment (Employment) Directive 2006/54/EC provides: 

'2. Member States may provide, as regards access to employment including the training leading 
thereto, that a difference of treatment which is based on a characteristic related to sex shall not 

constitute discrimination where, by reason of the nature of the particular occupational activities 
concerned or of the context in which they are carried out, such a characteristic constitutes a genuine 
and determining occupational requirement, provided that its objective is legitimate and the require- 
ment is proportionate.' 

32 See Case 165/82 Commission y UK [1983] ECR I -3431. 
33 See, eg, Case 222/84 Johnston y Chief Constable of the Royal Ulster Constabulary [1986] ECR 1651. 

34 See, eg, Case C- 273/97 Sirdar y The Army Board and Secretary of State for Defence [1999] ECR 

I -7403, in which a prohibition upon women serving in the Royal Marines was at issue; and Case 

C- 285/98 Kreil y Germany [2000] ECR I -69, striking down a German law which imposed a general 
exclusion of women from military posts involving the use of arms, allowing them access only to the 

medical and military -music services. 
36 Case C- 186/01 Dory y Germany [2003] ECR I -2479. 
36 Case C -79/99 Schnorbus y Land Hessen [2000] ECR I- 10997. 
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Secondly, the Court of Justice considered that the Equal Treatment Directive did 14.17 
not prejudice provisions concerning the protection of women, particularly as 
regards pregnancy and maternity. A specific directive, the Pregnant Workers 
Directive 92/85/EEC (see paras 14.39 et seq), was adopted as a health and safety 
measure to circumvent the then UK Conservative Government's exercise of its 
veto on measures relative to 'Social Europe', but the Court of Justice had already 
held that the principle of equal treatment did not stand in the way of measures 
conferring employment protection in relation to pregnancy and maternity (on the 
basis that equal treatment requires not only that like cases be treated alike, but 
that different cases be treated differently). That principle is now contained in 
Article 28(1) of the Equal Treatment (Employment) Directive 2006. The CJEU has, 
however, sought to recognise and strike down discriminatory measures which 
aim, in fact, to preserve the interests of employers rather than to protect the 
women in their employ.37 

Thirdly, the principle of equal treatment does not, in principle, preclude positive 14.18 
action in favour of women, that is, otherwise discriminatory measures which 
promote equal opportunities by removing existing inequalities affecting women. 
Article 2(4) of the original Equal Treatment Directive 76/207/EEC contained an 
exception in respect of positive action for which the CJEU showed a distinct lack 
of enthusiasm. In Marschall y Land Nordrhein Westfalen, the Court of Justice ruled 
that a measure under which equally qualified women were given preference for 
promotion where there were fewer women than men at the level of the relevant 
post, was not contrary to the 1976 Directive.38 However, the important feature of 
the rules at issue was a saving provision, ie a guarantee for male candidates that 
women would not be given priority if reasons specific to an individual, equally 
qualified male candidate tilted the balance in his favour.39 Positive action meas- 
ures should be proportionate40 in all the circumstances,41 and should not consti- 
tute blanket measures42 giving absolute and unconditional priority or access only 
to individual candidates of the under- represented sex.43 

This rather grudging acceptance by the CJEU of the limited validity of positive 14.19 
action measures was not good enough for certain Member States, which pro- 
ceeded to secure specific Treaty amendment to confer a broad permission to 
discriminate in order to remove inequality. As we have seen in para 14.11 above, 
Article 157(4) 'i i U now provides that 

the principle of equal treatment shall not prevent any Member State from maintaining or 
adopting measures providing for specific advantages in order to make it easier for the 

37 See, eg, Case C -66/96 Handels- og Kontorfunktionærernes Forbund i Danmark, acting on behalf of He] 
Pedersen v Faallesforeningen for Danmarks Brugsforeninger, acting on behalf of Kvickly Skive [1998] ECR 
I -7327. 

38 Case C- 409/95 Marschall v Land Nordrein Westfalen [1997] ECR I -6363. 
39 Cf Case C- 450 /93 Kalanke v Freie Hansestadt Bremen [1995] ECR I -3051. 
4° See Case C- 319/03 Briheche v Ministre de l'Interieur [2004] ECR I -8807. 
41 See too Case C- 407/98 Abrahamsson v Fogelqvist [2000] ECR 1 -5539. 
42 Case C- 476/99 Lommers v Minister van Landbouw, Natuurbeheer en Visserij [2002] ECR I -2891. 
43 See Case C- 158/97 Badeck [2000] ECR I -1875. See too Case E -1/02 EFTA Surveillance Authority v 

Norway [2003] 1 CMLR 23 (EFTA Court). 
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under- represented sex to pursue a vocational activity or to prevent or compensate for 

disadvantages in professional careers. 

And Article 3 of the Equal Treatment (Employment) Directive 2006/54/EC allows 
Member States to 'maintain or adopt' positive action measures within the 
meaning of this Treaty provision, 'with a view to ensuring full equality in practice 
between men and women in working life'. 

Direct and indirect discrimination and the burden of proof 

14.20 The principle of equal treatment in the field of sex equality means that 'there shall 
be no discrimination whatsoever based on sex, either directly or indirectly', for 

example in the conditions of dismissal (such as tax breaks for voluntary redun- 
dancy payments) 44 Direct discrimination, ie treatment by reason of the fact that 
the subject is a man or a woman, is easy to define but has given rise to certain 
problems in its practical application, particularly in the context of positive 
discrimination and differential pension scheme rules (see paras 14.34 et seq 

below). The definition of indirect discrimination, by contrast, has given rise to 

considerable controversy, so much so that it was felt necessary to clarify the 

meaning of 'indirect discrimination' in the 1997 Burden of Proof Directive 4s The 

provisions of this Directive have now been amended and consolidated into the 

Equal Treatment (Employment) Directive 2006/54/EC, which at Article 2(1)(b) 

now defines indirect discrimination thus: 

'indirect discrimination': where an apparently neutral provision, criterion or practice 
would put persons of one sex at a particular disadvantage compared with persons of the 

other sex unless that provision, criterion or practice is objectively justified by a 

legitimate aim, and the means of achieving that aim are appropriate and necessary. 

14.21 This definition of indirect discrimination requires only that 'particular disadvan- 
tage' be shown to one sex against the other, and no longer requires there to be 

shown to exist disadvantage in relation to 'a substantially higher proportion' of 

one sex against another.46 This removal of the need to determine whether or not 

the disparate impact complained of affected a 'considerably' or 'substantially 
larger' number of members of one sex in comparison with the other, means that 

the courts need no longer carry out the task of, first, isolating 'the pool' or 

category of workers which is affected by the rule in question (which might, for 

example, be workers in a particular department, or all employees of a particular 
employer or indeed, where the rule is contained in legislation, in the workforce as 

44 See Case C- 207/04 Vergani y Agenzia delle Entrate, Ufficio di Arona [2005] ECR I -7453. 
45 The Burden of Proof Directive 97/80/EC [1998] OJ L14/6 was extended to the UK by Directive 

98/52/EC ([1998] OJ 205 /66). Article 2(2) of the 1997 Directive provided that 'indirect discrimination 
shall exist where an apparently neutral provision, criterion or practice disadvantages a substantially 
higher proportion of the members of one sex unless that provision, criterion or practice is appropriate 
and necessary and can be justified by objective factors unrelated to sex.' 

46 Compare, eg, the rulings of the CJEU in Case C 444/93 Megner and Scheffel y Innungskrankenknsse 
Vorderpfalz [1995] ECR I -4741 and Case C- 167/97 R y Secretary of State for Employment, ex p Seymour - 

Smith and Perez [1999] ECR I -623. 



Equality between Men and Women 529 

a whole) and, secondly, conducting a statistical comparison between the propor- 
tions of men and women in the relevant pool who are advantaged by the rule in 
question and, if necessary, the proportion who are disadvantaged, and then 
making a value judgement as to what is 'considerably or substantially larger' 47 

Indirect discrimination comprises, then, three distinct elements. The first is the 14.22 
application of an apparently neutral provision, criterion or practice. The classic 
example is part -time workers: rules which are less favourable to part -timers than 
to full- timers will generally be indirectly discriminatory, subject to any objective 
justification, since the majority of part- timers have tended to be female.48 

The second element is that the application of this outwardly neutral provision has 14.23 
resulted in a particular disadvantage suffered by the applicant (and by others of 
the applicant's sex). This is most obvious where the applicant is not afforded a 
benefit, such as access to a pension scheme or severance pay, which is afforded to 
another category of workers.49 However, it is not always self -evident. In Helmig,50 
for example, the Court of Justice held that a rule in a collective agreement 
whereby part -timers did not receive overtime rates for each hour worked per 
week more than their contracted hours, but only where they worked for longer 
hours than the contracted week of a full- timer, did not produce a particular 
disadvantage or relevant difference in treatment; but in Elsner- LakeburgCJEU51 the 
CJEU held that legislation which allowed for overtime payments to teachers only 
when they worked more than three hours in each calendar month in excess of 
their normal contractual hours discriminated against part -time teachers since 
they had to work for a greater proportion of their otherwise contracted hours 
before they could receive such overtime payment. 

Lastly, given a finding of disparate impact, the burden falls upon the employer52 14.24 
or, in the case of general legislation, the government53 to show that the measure is 
justified. In Bilka- Kaufhaus 54 the Court of Justice held that to be justified, indi- 
rectly discriminatory measures must correspond to a real need on the part of the 
undertaking, must be appropriate with a view to achieving the objectives pur- 
sued and must be necessary to that end 55 This, in effect, is an expression of the 

In Case C- 167/97 ex p Seymour -Smith and Perez, above n 47, the Court of Justice held (at paras 
60-64) that 68.9% of women who could fulfil the requirement of two years' employment for the 
purposes of claiming compensation for unfair dismissal was not a considerably smaller proportion 
than 77.4% of men. However, it also noted that a lesser but persistent and relatively constant disparity 
over a long period would suffice. This is, apparently, a question of fact: see Edwards v London 
Underground (No 2) [1999] ICR 494 (CA). 

45 See, eg, Case C- 184/89 Nimz v Freie and Hansestadt Hamburg [1991] ECR 297. 
49 See, eg, Case C -33/89 Kowalska v Freie- and Hansestadt Hamburg [1990] ECR 2591. 
5° Cases C -399, 409 & 425/92 & C -34, 50 & 78/93 Stadt Lengerich v Helmig [1994] ECR I -5727. See 

also Barry v Midland Bank [1999] ICR 859 (HL) where the House of Lords rejected a claim of indirect 
discrimination on grounds of no difference in treatment. 

51 Case C- 285/02 Elsner -Lakeberg v Land Nordrhein- Westfalen [2004] ECR I -5861. 
52 See, eg, Case C- 127/92 Enderby v Frenchay Health Authority [1993] ECR I -5535; and Case 109/88 

Danfoss [1989] ECR 3199. 
53 See, eg, R v Secretary for Employment, ex p Equal Opportunities Commission [1995] AC 1. 
54 Case 170/84 Bilka- Kaufhaus v Weber von Hartz [1985] ECR 1607. 
55 For an example of the CJEU finding justified disparate impact in the abolition of part -time jobs 

on an economic basis, see Case C- 322/98 Kachelman [2000] ECR I -7505. 
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EU principle of proportionality, so the criterion of necessity implies that the 
means used impairs the right as minimally as is reasonably possible in the 

circumstances56: in effect there is no alternative measure which, in striking a fair 
balance between the rights of the individual and the interests of the community, 
would be less restrictive of the right to equality.57 It should also be noted that 
under the definition of 'indirect discrimination' set out in Article 2(1)(b) of the 
Equal Treatment (Employment) Directive 2006, it is no longer necessary to 

establish that the measure at issue is justified 'on grounds unrelated to sex'. 

14.25 The test of justification, if applied stringently, could be extremely difficult for 

defendants to meet, since in most cases there will be scope for the courts to disagree 
with the defendant's analysis, in particular on the issue of necessity. In the context 
of challenges to legislation, the Court of Justice has built in a broad margin of 

discretion for the authorities. The general rule is that the authorities must show 
merely that they were reasonably entitled to consider that the measure in question 
would advance a social policy aim58; for example, rewarding experience acquired 
by applying a general criterion of length of service has been held to be a legitimate 
objective of pay policy, notwithstanding its possible disparate impact in relation to 

women employees.59 On the other hand, objective evidence is required of the 

general actual beneficial effects of the discriminatory measure: generic claims of 

cost -saving for employers60 or restricting general public expenditure61 are not 

sufficient. In Seymour -Smith, the CJEU rejected the UK's justification of the two - 

year qualifying period -that it encouraged recruitment -as 'mere generalisations' 
which would not suffice,62 although on the reference of the case back to the House 
of Lords, the measure in question was found by their Lordships (in a 3:2 decision) 
to be objectively justified on the basis of the evidence adduced before them that it 
was intended to, and did, encourage recruitment by employers.63 The UK domestic 
courts have also sought to build in a margin of discretion for ordinary employers, 
interpreting Bilka -Kaufhaus as implying that a discriminatory measure must be 

shown to be 'reasonably necessary' 64 

14.26 The prohibition of indirect discrimination has had a dramatic impact, particularly 
upon the rights of part -time workers. Individual contracts of employment, 
collective agreements and even legislation may be challenged on these grounds. 
In ex p Equal Opportunities Commission, for example, the House of Lords held that 

qualifying periods for the statutory right to claim unfair dismissal, which were at 

56 R v Shayler [2003] 1 AC 247 per Lord Hope at para 61. 
57 Huang v Home Secretary [2007] 2 AC 167 per Lord Bingham at para 19. 
58 Case C- 317/93 Nolte [1995] ECR I -4625. 
59 Case C -17/05 Cadman v Health & Safety Executive [2006] ECR I -9583. 
60 See Case C- 243/95 Hill and Stapleton v Revenue Commissioners [1998] ECR 3739; and Case 

C- 187/00 Kutz -Bauer [2003] ECR 2741. 
61 Joined Cases C -4/02 & C -5/02 Schönheit v Stadt Frankfurt am Main [2003] ECR I- 12575. 
62 Case C- 167/97 R v Secretary of State for Employment, ex p Seymour -Smith and Perez [1999] ECR 

I -623 at para 76. 
63 R v Secretary of State for Employment, ex p Seymour -Smith and Perez [2000] 1 WLR 435 (HL). 
64 See, eg, Rainey v Greater Glasgow Health Board [1987] AC 224; and Barry v Midland Bank [1999] 

ICR 319 (CA). 
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that time longer for part -timers than for full- timers, were indirectly discrimina- 
tory and not justified.65 The prohibition on indirect discrimination has also been 
used domestically in the UK to challenge working hours requirements, for 
example the requirement to work full -time, or anti- social shift patterns which 
bear more heavily upon working mothers.66 

The shift to the defendant of the burden of proof once the applicant has shown a 14.27 
prima facie case of indirect discrimination was given legislative effect in Article 
4(1) of the Burden of Proof Directive which is now consolidated in Article 19 of 
the Equal Treatment (Employment) Directive 2006/54/EC.67 These provisions on 
burden of proof apply to: cases of equal pay (under both Article 157 TFEU and the 
Directive); breaches of the principle of equal treatment between the sexes; and 
contraventions of the Pregnant Workers Directive 92/85/EC (considered at paras 
14.39 et seq below) and /or of the Parental Leave Directive 96/34/EC (considered 
in chapter twelve on employment protection), in so far as alleging discrimination 
based on sex. 

Equal pay 

The landmark case under what is now Article 157 TFEU is Defrenne y Sabena (No 14.28 
2),68 in which a female flight attendant claimed that she should receive the same 
pay as male stewards employed by the Belgian national airline. The Court of 
Justice held that the Treaty Article which is now, after amendment, Article 157(1) 
1'NEU, was a sound basis for her claim and could be relied upon by individuals in 
domestic court proceedings against their employers. Men can, of course, equally 
claim the protection of Article 157 TFEU if their pay conditions are not the same 
as would be applied to women in equivalent circumstances.69 

The equal pay provision in the Treaty applies to all those defined as 'workers' for 14.29 
the purposes of EU law70 (which does not encompass independent providers of 
services71 but does include employment relationships arising in the public service 
of the Member State72). As a directly -effective provision, Article 157(1) TFEU 

6s R v Secretary of State for Employment, ex p Equal Opportunities Commission [1995] AC 1. See 
similarly the subsequent decision of the CJEU in Case C -77/02 Steinicke y Bundesanstalt für Arbeit 
[2003] ECR I -9027. 

66 Eg, Edwards v London Underground (No 2) [1999] ICR 494 (CA). 
67 See now Case C- 196/02 Nikoloudi y Organismos Tilepikinonion Ellados AE [2005] ECR I -1789. 
68 - Case 43/75 Defrenne v SABENA (No 2) [1976] ECR 455. The equal pay disputes arising from 

SABENA employment continued long after this decision: see, eg, Joined Cases C- 231/06 to C- 233/06 
National Pensions Office y Jonkman [2007] ECR I -5149. 

69 See, eg, Case C- 366/99 Griesmar y Ministre de l'Économie, des Finances et de l'Industrie [2001] ECR 
I -9383; and Case C- 206/00 Mouflin y Recteur de l'académie de Reims [2001] ECR I- 10201. 

70 In Case 66/85 Lawrie -Blum y Land Baden Wurttenberg [1986] ECR 2121, relating to freedom of 
movement of workers under Art 45 TFEU, the Court of Justice (at para 17) defined a 'worker' as 
someone who, for a certain period of time, performs services for and under the direction of another 
person, in return for which he or she receives remuneration. 

71 In Case C- 256/01 Allonby y Accrington & Rossendale College [2004] ECR 1-873, the Court of 
Justice confirmed that the definition of 'worker' in the Lawrie -Blum sense applies to equal pay claims 
under what is now Art 157 TFEU. 

72 Case C -1/95 Gerster v Freistaat Bayern [1997] ECR I -5253. 
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overrides any provisions of national law which, are inconsistent with the right to 
equal pay as interpreted `by the Court of Justice. An early example is Macarthys y 

Smith, in which the then Treaty equivalent to Article 157(1) TFEU was used as the 
basis for claiming equal pay with a predecessor in the job, which was not covered 
by the Equal Pay Act 1970.73 There are numerous other examples.74 

14.30 The Equal Pay Directive 75/117/EEC sought to clarify -and thereby allow for the 
better application in practice of -the general principle laid down in what is now 
Article 157'1FFEU.75 It extended the equal pay provision in the Treaty of Rome as 

originally drafted, by providing that the principle of equal pay applied not only 
to equal or the same work,76 but also to work which might be said to be of equal 
value.77 This reference to work of equal value is now expressly contained in the 
terms of Article 157(3) TFEU. Where work found to be of equal value is carried 
out by two groups of workers, one of which contains a substantially higher 
proportion of one sex compared to the other, then the employer had -prior to the 

re- definition of 'indirect discrimination' set out in Art 2 of the Equal Treatment 
(Employment) Directive 2006- to show that any pay differential between the two 
was justified by objective factors unrelated to discrimination on grounds of sex.78 

14.31 Under the original 1975 Equal Pay Directive, all aspects of employment which 
might affect pay structure, including job classification, were required to be free of 

any sex discrimination, and the Directive provided for the abolition of both 
consensual discriminatory provisions (for example, as included in collective 
agreements or individual contracts of employment) and any laws, regulations 
and administrative provisions which ran contrary to the principle of equal pay. 

The Equal Pay Directive 75 /117 /EEC did not alter the scope of the principle of 

equal pay as contained in the Treaty.79 

14.32 'Pay' is defined in Article 157(2) TFEU as 

73 Case 129 /79 Macarthys v Smith [1980] ECR 1275, [1981] QB 180 (CA). 
74 See, eg, Scullard v Knowles [1996] ICR 399 (EAT) (range of possible male comparators); Diocese Of 

Hallam Trustee v Connaughton [1996] ICR 860 (EAT) (comparison with a successor); Case C- 326/96 
Levez v TH Jennings [1998] ECR I -7835, [2000] ICR 58 (EAT) (equal pay time- limits and equivalent 
protection to contractual damages actions); Case C -78/98 Preston v Wolverhampton NHS Healthcare 
Trust [2000] ECR I -3201, [2001] 2 AC 455 (HL), [2006] ICR 606 (HL) (equal access to occupational 
pension schemes); Case C- 147/02 Alabaster v Woolwich plc [2004] ECR I -3101, [2005] ICR 1246 (CA) 

(disapplying the statutory requirement for a male comparator in a maternity pay claim). 
75 Case 96/80 Jenkins v Kingsgate (Clothing Productions) Ltd [1981] ECR 911. 
76 See Case C- 381/99 Brunnhofer [2001] ECR 4961, setting out the factors (activities actually 

entrusted, training requirements and working conditions) to determine whether comparators are 

doing the same or comparable work. See also Case C- 309/97 Angestelltenbetriebsrat der Wiener 

Gebietskrankenkasse [1999] ECR I -2865, holding that two groups of employees with different profes- 
sional training, qualification and formation were not to be regarded as doing the same work for the 

purposes of Art 157 TFEU. - 

77 The Equal Pay Act 1970 as originally drafted was defective in this regard. Following judgment 
against the UK for incorrect implementation in Case 61/81 Commission v United Kingdom [1982] ECR 

2601, the Equal Pay (Amendment) Regulations 1983 (SI 1983/1794) were passed to add equal value as 

a head of claim and so ensure that UK equal pay law complied with Community requirements. See 

Pickstone v Freemans [1989] AC 66 (HL). 
78 Case C- 236 /98Jämstiilldhetsombudsmannen v Örebro Läns Landsting [2000] ECR I -2189. 
79 Case C- 243/95 Hill and Stapleton v Revenue Commissioners [1998] ECR 3739 at para 19. 
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the ordinary basic or minimum wage or salary and any other consideration, whether in 
cash or in kind, which the worker receives, directly or indirectly in respect of his 
employment from his employer. 

The Court of Justice has construed this definition very broadly indeed, such that 
'pay' has been held to include the following: 

a) payments made by the emplóyer by way of sick pay under national legisla- 
tion80; 

b) compensation in the form of paid leave or overtime pay for participation in 
employment training courses ;81; 

c) a statutory redundancy payment82 or a severance grant made on the termina- 
tion of employment under a collective agreement83; 

d) compensation for unfair dismissal (although not the unfair dismissal rem- 
edies of re- engagement and reinstatement)ß4; 

e) rights to reduced or free travel on retirement from employment in the State 
railways85; 

f) a system of classification which determines the position of an employee on 
the employer's pay- scale86; 

g) a voluntary Christmas bonus paid by an employer87; 
h) a 'bridging allowance' paid to workers nearing statutory retirement age who 

were dismissed as part of the restructuring of a company88; 
i) a pension scheme for public servants -even if integrated with a general 

statutory scheme for social security benefits /old age pension on retirement - 
provided the benefits under the civil service scheme are directly related to the 
period of employment as a public servant and final salary in public service89; 

j) a pension under a compulsory occupational pension scheme awarded to the 
deceased worker's surviving spouse90 or partner.91 

It should be noted that Article 157 TFEU and the conditions of employment 14.33 
governed by the original Equal Treatment Directive 76/207/EEC were considered 
by the CJEU as being mutually exclusive: thus, if a particular benefit constituted 
'pay', it did not constitute an aspect of access to employment or conditions of 
employment falling within the scope of the Equal Treatment Directive 76/207/ 

80 Case 171/88 Rinner -Kuehn v FWW Spezial -Gebaeudereinigung GmbH & Co KG [1989] ECR 2743. 
81 Case C360/90 Arbeiterswholfahrt der Stadt Berlin eV v Bötel [1992] ECR I -3589. 
82 Case C- 262/88 Barber v Guardian Royal Exchange [1990] ECR I -1889. 
83 Case C -33/89 Kowalska v Freie- und Hansestadt Hamburg [1990] ECR 2591. 
84 Case C- 167/97 R v Secretary of State for Employment, ex p Seymour -Smith and Perez [1999] ECR 

I -623. 
85 Case 12/81 Garland v British Rail [1982] ECR 555. 
86 Case C- 184/89 Nimz v Freie und Hansestadt Hamburg [1991] ECR 297 at para 10; Case C- 243/95 

Hill and Stapleton v Revenue Commissioners [1998] ECR 3739 at para 21. 
87 Case C- 333/97 Lewen v Denda [1999] ECR I -7243. 
88 Case C -19/02 Hlozek v Roche Austria Gesellschaft mbH [2004] ECR I- 11491. 
89 See Case C -7/93 Beune [1994] ECR I -4471; and Case C- 351/00 Pirkko Niemi [2002] ECR I -7007. 
90 Case C- 109/91 Ten Oever v Stichting Bed rijfspensioenfonds voot her Glazebwassers- en 

Schoomaakbedrijf [1993] ECR I -4879. 
91 See Case C- 117/01 KB v National Health Service Pensions Agency and Secretary of State for Health 

[2004] ECR I -541; and Case C- 267/06 Maruko o Versorgungsanstalt der Deutschen Bühnen [2008] ECR 
I -1757. 
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EEC, and vice versa 92 The Equal Treatment (Employment) Directive 2006 now 
harmonises the approach to equal pay and equal treatment within the one legal 
instrument. 

Equal pay and occupational pensions 

14.34 Article 157 TFEU does not apply to general statutory schemes for social security 
benefits /old age pension on retirement, which were originally governed, instead, 
by the Equal Treatment (Social Security) Directive 79/7 /EEC 93 However, the 
CJEU has held that Article 157 TFEU may be prayed in aid if the pension or 
benefit in question is employment related and hence regarded by the CJEU as 

'deferred pay'. Occupational pension schemes in the UK were -and to some 
extent, still are-a prominent example of institutionalised sex discrimination. Not 
only was the retirement age historically different for men (65) and women (60), 

mirroring the age for payment of the statutory old -age pension, but, for example, 
pension schemes routinely excluded part -time workers, a group which has 
historically been predominantly female in the UK.94 

14.35 Much has changed as a result of the CJEU's creative interpretation of the EU law 
principle of equal pay in relation to occupational pensions. At one point, a rather 
embarrassing position had existed in which the case law of the CJEU went much 
further than the relevant EU secondary legislation -the Equal Treatment (Occu- 
pational Pension Schemes) Directive 86 /378 /EEC -which had been enacted to 

deal with this issue. The 1986 Directive was subsequently amended to take 
account of the CJEU's rulings. Its revised provisions are now consolidated in the 

Equal Treatment (Employment) Directive 2006, Preambles 13-18 of which make 
specific reference to CJEU jurisprudence and Articles 5 -13 (Chapter 2) of which 
summarise the state of EU law in this area, at least as at 2006, in the light of these 
rulings of the CJEU. The following points should be noted: 

a) Following the landmark Barber case, all forms of occupational pension95 
constitute an element of pay -'deferred pay' in the CJEU's terminology -and 
hence fall within the ambit of Article 157 TFEU.96 

92 See Case C- 342/93 Gillespie v Northern Health and Social Security Board [1996] ECR I-475; Case 

C- 236 /98 Jdmställdhetsombudsmannen v Orebro Läns Landsting [2000] ECR I -2189 (differences in normal 
working time for men and women fall within the ambit of the Equal Treatment Directive notwith- 
standing their pecuniary consequences); and Case C- 476/99 Lommers v Minister van Landbouw, 

Natuurbeheer en Visserij [2002] ECR I -2891 (availability of a workplace crèche for women employees is 

referable to working conditions under the Equal Treatment Directive, notwithstanding that the cost 

thereof is borne by the employer). 
93 [1979] OJ L6/24. 
94 In particular, Art 7(1) of the Equal Treatment (Social Security) Directive 79/7 /EEC and Art 9(a) 

of the Equal Treatment (Occupational Pension Schemes) Directive 86/378/EEC each authorised 
Member States to defer implementation of equal retirement ages. 

9s See C -7/93 Beune [1994] ECR I-4471 confirming the application of what is now Article 157 TFEU 

to a civil service pension scheme. 
96 Case C- 262/88 Barber v Guardian Royal Exchange [1990] ECR I -1889. 
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b) Discrimination between men and women in all aspects of access to, and 
treatment under, occupational pension schemes is prohibited.97 

c) However, as a result of the potentially serious financial consequences of the 
Barber decision, and the uncertainty which had been fostered by, in particular, 
the Equal Opportunity (Occupational Pension Schemes) Directive 86/378/ 
EEC as originally drafted, the CJEU gave its decision prospective effect only. 
Therefore, benefits under occupational social security schemes are 'pay' 
within Article 157 TFEU only if and in so far as they are attributable to 
periods of employment after 17 May 1990 within the then Member States, 
except in the case of persons who brought a claim for equal pension benefits 
before that date.98 The provisions on non -retrospectivity are now given 
statutory form in Article 12 of the Equal Treatment (Employment) Directive 
2006/54/EC. 

d) An employer in a Member State as at May 1990 who takes steps to comply 
with Barber by equalising the age at which pensions are paid may not raise 
the retirement age of women to 65 in respect of the period of service between 
25 May 1990 and the date upon which the employer's measures come into 
force. However, this may be done for periods of service prior to 25 May 1990 
(to which EU law does not apply) and after the changes have been made.99 

e) The right to join an occupational pension scheme must be afforded on a 
non- discriminatory basis. Access to a pension scheme is not covered by the 
temporal limitation of Barberloo so, in principle, this may be claimed from 8 
April 1976 date judgment of the CJEU in 
Defrenne y Sabena 101 in which the Court of Justice first held that the Treaty 
provision on equal pay, which is now Article 157 TFEU, had direct effect in 
national courts) onwards.1°2 However, such claims are subject to domestic 
law time- limits, provided that those time- limits comply with the twin EU law 
principles of equivalencelo3 and effectiveness.104 Claimants who rely upon 
their Article 157 TFEU rights of access to a pension scheme must, in the case 
of a contributory pension scheme, pay employee contributions for the addi- 
tional period of membership sought. 

f) The principle of equal treatment in occupational pension provisions requires, 
among other things, equality of contributions of male and female workers to 
defined- benefits pension schemes.lo5 

97 See now Art 5 of the Equal Treatment (Employment) Directive 2006/54/EC. 
98 The CJEU's ruling on the temporal effect of Barber was unclear and had to be supplemented, 

first, by Treaty amendment (the Barber Protocol 17 concerning Art 141 EC (1992)) and then by further 
decisions of the Court itself: eg, Case C- 109/91 Ten Dever v Stichting Bedrijfspensioenfonds voot her 
Glazebwassers- en Schoomaakbedrijf [1993] ECR I -4879; and Case C- 200/91 Coloroll Pension Trustees v 
Russell [1994] ECR I -4389. 

99 Case C- 408/92 Smith v Avdel Systems [1994] ECR I -4435; Case C -28/93 Van den Akker v Stichting 
Shell Pensioenfonds [1994] ECR I4527. 

100 See Case C -50/96 Schröder v Deutsche Telecom AG [2000] ECR I -743. 
1m Case 43/75 Defrenne v SABENA (No2) [1976] ECR 455. 
102 Case C -57/93 Vroege v NCIV Instituut voor Volkshuisvesting [1994] ECR I -4541; and Case 

C- 128/93 Fisscher v Voorhuis Hengelo [1994] ECR I -4583. 
103 See Case C -78/98 Preston v Wolverhampton NHS Healthcare Trust [2000] ECR I -3201. 
1°I See Case C- 246/96 Magorrian v Eastern Health and Social Services Board [1998] ECR I -7143. 
1°5 See now Art 9(1)(i) of the Equal Treatment (Employment) Directive 2006 /54 /EC. 
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g) The principle of equal pay does not apply to, among other situations: 
(i) inequality of employers' contributions to defined- benefits schemes 

which is due to the use of actuarial factors differing according to sex106; 

(ii) additional benefits stemming from contributions paid by employees on 
a purely voluntary basis107; 

(iii) the payment of a bridging pension the amount of which differs as 
between men and women because of the differential State pension 
age.los 

Sexual harassment 

14.36 It is now well- established that sexual harassment at work will generally consti- 
tute sexually discriminatory conduct contrary to the Sex Discrimination Act 1975 

and now the Equalities Act 2010.109 In 1991 the European Commission issued a 

recommendation on the protection of the dignity of employees at work which set 
out criteria for assessing whether or not particular conduct at work could 
constitute sexual harassment, and annexed a Commission Code of Practice.°° 
Employment tribunals were instructed to take into account the contents of the 
Recommendation and the Code of Practice when deciding whether conduct 
complained of constituted unlawful sexual harassment.111 

14.37 Article 2(1)(d) of the Equal Treatment (Employment) Directive 2006/54/EC 
provides a formal definition of 'harassment' as the occurrence of 

unwanted conduct related to the sex of a person ... with the purpose or effect of 

violating the dignity of a person and of creating an intimidating, hostile, degrading, 
humiliating or offensive environment. 

'Sexual harassment' is defined in Article 2(1)(e) of the 2006 Directive as the 

occurrence of 

unwanted verbal, non -verbal or physical conduct of a sexual nature ... with the purpose 
or effect of violating the dignity of a person, in particular when creating an intimidating, 
hostile, degrading, humiliating or offensive environment. 

The Pregnant Workers Directive 

14.38 The Pregnant Workers Directive 92/85/EC112 was passed by the EU legislature as 

a health and safety measure designed to protect workers who are pregnant, on 

106 See Case C- 152/91 Neath y Hugh Steeper [1993] ECR I -6935; Case C- 200/91 Coloroll Pension 

Trustees y Russell [1994] ECR I -4389; and Art 9(1)(h) of the Equal Treatment (Employment) Directive 
2006/54/EC. 

107 See Case C- 200/91 Coloroll, above n 99; and Art 8(1)(e) of the Equal Treatment (Employment) 
Directive 2006/54/EC. 

108 See Case C- 132/92 Roberts y Birds Eye Walls [1993] ECR I -5579; and Art 8(2) of the Equal 

Treatment (Employment) Directive 2006/54/EC. 
109 See Porcelli v Strathclyde RC [1986] ICR 564 (TH). 
11° Commission Recommendation 92/131 on the protection of the dignity of men and women at 

work [1992] OJ L49/1. 
111 Wadman v Carpenter Farrer Partnership [1993] IRLR 374 (EAT). 
112 [1992] OJ L348/1. 
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maternity leave or breastfeeding. It contains, in Article 5, provisions allowing for, 
for reasons of health and safety, the temporary adjustment of working 
conditions -or transfer to another job-of a woman during the period of her 
pregnancy,113 as well as, in Article 6, health and safety -related limitations and 
prohibitions against exposure to certain substances, and in Article 7 a restriction 
on night- work.114 However, the, Directive also lays down protection for the 
employment rights of women during pregnancy and, in Article 8, a stipulated 
minimum period of 14 weeks' maternity leave. These employment rights include, 
in Article 10, protection from dismissal, 'save in exceptional cases not connected 
with their condition'115 and, in Article 11, protection of their rights under their 
contracts of employment (a provision which has been found to have direct 
effect116), save for the important right to pay which Article 11(2) allows may be 
reduced, during maternity leave, to the level of an adequate allowance no less 
than is payable as statutory sick pay."" Article 12 obliges Member States to 
introduce provisions to allow for the defence of the substantive rights afforded 
under the Directive which are effective in practice and no less than comparable 
remedies already available under national law.118 

In addition to the provisions of the Pregnant Workers Directive 92/85/EC, the EU 14.39 
law rights to equal pay and equal treatment also confer protection upon pregnant 
women. So far as equal treatment is concerned, there is, according to the CJEU, a 
protected period which spans pregnancy119 and the period of maternity leave120 
permitted under national law. During that period, any adverse treatment of a 
woman for a reason related to her pregnancy or maternity is automatically 
regarded as direct discrimination since only women become pregnant. Therefore, 
the refusal to recruit a woman on account of her pregnancy is direct discrimina- 
tion, even where all of the other candidates for the job are also women.121 As 
interpreted by the Court of Justice, the principle of equal treatment in employ- 
ment which is now contained in the Equal Treatment (Employment) Directive 
2006 /54 /EC also precludes the dismissal (including non -renewal of a fixed -term 
contractlZ2) of a woman during the protected period,123 whether because of her 
pregnancy124 or because of absence caused by pregnancy -related illness.125 Where 
a woman is dismissed after her maternity leave has ended by reason of absence 
caused by pregnancy -related illness which arose during the protected period, 

13 Case C- 471/08 Parviainen v Finnair Oyj, 1 July, [2010] ECR I -nyr; [2011] 1 CMLR 209; [2011] ICR 
99, ECJ. 

14 Arts 4-7 of the Pregnant Workers Directive 92/85/EC. 
115 See, eg, Case C- 460/06 Paquay v Société d'architectes Hoet + Minne SPRL [2007] ECR I -8511. 
16 See Case C- 194/08 Gassmayr v Bundesminister für Wissenschaft und Forschung, 1 July, [2010] ECR 

I -nyr; [2011] 1 CMLR 175, ECJ. 
117 Arts 10-11 of the Pregnant Workers Directive 92/85/EC. 
113 See Case C -63/08 Pontin v T- Comalux SA [2009] ECR I- 10467. 
u9 Case C- 320/01 Busch [2003] ECR I -2041. 
120 See, eg, Case C- 284 /02 Land Brandenburg v Sass [2004] ECR I- 11143; and Case C- 294/04 Herrero 

[2006] ECR I -1513. 
121 Case C- 207/98 Mahlburg [2000] ECR I -549. 
122 Case C- 438/99 Melgar v Los Barrios [2001] ECR I -6915. 
123 Case 179/88 Hertz v ALDI Marked K/S [1990] ECR 3979. 
124 Case C- 109/00 Tele Danmark v HK [2001] ECR I -6993. 
125 Case C- 394/96 Brown v Rentokil [1998] ECR I- 4185, para 24. 
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only her absence after the end of the protected period may be taken into account 
in determining whether a dismissal is lawful.126 And the protections of both the 
Pregnant Workers Directive and the Equal Treatment Directive extend beyond 
employees to office -holders such as company directors or board members, whose 
removal from office on grounds of pregnancy is therefore to be regarded a 
contrary to EU law.127 

14.40 Conditions of employment falling within the ambit of Article 14(1)(c) of the Equal 
Treatment (Employment) Directive 2006/54/EC must also be guaranteed during 
the protected period.128 In Thibault, for example, the Court of Justice ruled against 
French provisions which deprived a woman of the right to an assessment of her 
performance and, consequently, to the possibility of qualifying for promotion, 
because she was absent from work on account of maternity leave.129 Outside the 
protected period, however, the adverse treatment of a woman who has been 
pregnant will be discriminatory only if a man who is ill and absent due to 

incapacity would have been treated more favourably. 

14.41 As to the right to equal pay, there is also a protected period spanning pregnancy 
and maternity leave, but CJEU has consistently refused to accept that the level of 

protection during maternity leave is anything other than the protection of employ- 
ment rights as expressly set out by Article 11 of the Pregnant Workers Directive 
92/85/EC. The Court of Justice reasoning is, however, less than satisfactory: it 

states on the one hand that adverse treatment of pregnant women is automatic 
direct discrimination because only women can become pregnant, but that adverse 
(but sometime more favourable130) treatment of women on maternity leave is never 
discrimination because the unique biological condition of such a woman cannot be 

compared with anything else. The reality is that unequal treatment of women on 

maternity leave so far as pay is concerned is enshrined in the terms of Article 11(3) 

of the Pregnant Workers Directive 92/85/EC, which states that workers on mater- 
nity leave are entitled only to an 'adequate allowance' which 

shall be deemed adequate if it guarantees income at least equivalent to that which the 

worker concerned would receive in the event of a break in her activities on grounds 
connected with her state of health, subject to any ceiling laid down under national 
legislation. 

Hence, in Gillespie,131 the Court of Justice ruled that a woman who is absent on 

maternity leave cannot demand to be paid the same as a man absent through 

126 Case C- 394/96 Brown v Rentokil [1998] ECR I- 4185 at para 27, overruling Case C- 400/95 Larsson 

v Fetex Supermarked [1997] ECR I -2757. 
127 See Case C- 232/09 Dita Danosa v LKB Lrzings SIA, 11 November, [2010] ECR I -nyr. 
128 See, eg, Case C- 356 /03 Mayer v Versorgungsanstalt des Bundes und der Länder [2005] ECR I -295, on 

the continued right during statutory maternity leave to acquire rights which are part of a supplemen- 
tary occupational pension scheme. 

129 Case C- 136/95 Caisse nationale d'assurance vieillesse des travailleurs salariés v Thibault [1998] ECR 

I -2011. 
130 Case C218/98 Abdoulaye v Régie Nationale des Usines Renault [1999] ECR I -5723, regarding a lump 

sum payment being given to women on maternity leave which was not provided to fathers on 

paternity leave. 
131 Case C- 342/93 Gillespie v Northern Health and Social Security Board [1996] ECR I -475. See also 

Case C- 411/96 Boyle v Equal Opportunities Commission [1998] ECR I -6401. 
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illness would have been paid (although she may claim a pay rise which she 
would have received had she been at work132). Conversely, in H: j Pedersen, the 
main issue concerned legislation which provided for full pay for employees who 
were absent from work due to illness, except for employees suffering from a 
pregnancy -related illness, prior to the beginning of maternity leave. Such employ- 
ees were entitled only to social security benefits. This was held to be direct 
discrimination on account of pregnancy; full pay should have been made avail- 
able to all sick employees.133 It is not, in principle, discriminatory for an 
employers' sick leave scheme to treat workers suffering from a pregnancy- related 
illness in the same way as any other workers absent from work due to sickness.134 

In Mayr,135 the Court of Justice was asked to decide whether or not the Pregnant 14.42 
Workers Directive's prohibition against pregnancy- related dismissal could be 
relied upon by a woman who was absent from work in order to undergo 1VF 
treatment. She was dismissed on a date when ova had been obtained and had 
been fertilised in vitro but had not yet been implanted in her womb. The Court of 
Justice held that she was not protected by the Pregnant Workers Directive as she 
was not 'pregnant' at the date of dismissal; but that she was protected by the 
Equal Treatment Directive on the basis that as only women undergo these steps in 
JVF treatment, to dismiss a woman essentially because she is undergoing such 
steps in her treatment constitutes direct discrimination on grounds of sex. 

The Equal Treatment (Self -employed) Directive 86/613/EEC 

The Equal Treatment (Self- employed) Directive 86 /613 /EEC136 introduced the 14.43 
principle of equal treatment between men and women engaged in any activity, 
including agriculture, in a self- employed capacity. This is a remarkably under - 
litigated provision, with only one decision from the CJEU interpreting its provi- 
sions on equal treatment and indirect discrimination in a case involving the 
operation of the general health system in Denmark, under which self- employed 
doctors who have concluded special agreements with the public body which 
manages the health insurance scheme are to be paid directly by that body.137 

The Directive also extends protective provisions to self- employed women during 14.44 
pregnancy and maternity. And it is intended to give protection to married women 
who participate in the business of their self- employed spouse, but as neither 
employee nor formal partner. It seeks to ensure that these married women 

132 Case C- 147/02 Alabaster v Woolwich plc [2004] ECR I -3101. 
133 Case C -66/96 Handels- og Kontorfunktionaxernes Forbund i Danmark, acting on behalf of Hej 

Pedersen v Fællesforeningen for Danmarks Brugsforeninger, acting on behalf of Kvickly Skive [1998] ECR 
I -7327. 

134 Case C- 191/03 North Western Health Board v McKenna [2005] ECR I -7631. 
135 Case 506/06 Mayr v Bäckerei and Konditerei Gerhard Flöckner OHG [2009] ECR I -1017. 
136 [1986] OJ L359/56. 
137 Case C- 226/98 Jorgensen [2000] ECR I -2447, where the Court of Justice observed that while 

budgetary considerations cannot in themselves justify indirect discrimination on grounds of sex, 
measures which were intended to ensure sound management of public expenditure on specialised 
medical care and to guarantee people's access to such care may be justified if they meet a legitimate 
objective of social policy, are appropriate to attain that objective and are necessary to that end. 
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working in business with their husbands should have the same access as their 
spouses to finance and credit, and to contributory social security schemes, and 
should equally be able to form companies in connection with their business. 

The Equal Treatment (Social Security) Directive 79/7 /EEC 

14.45 The Equal Treatment (Social Security) Directive 79/7/EEC138 applied the princi- 
ple of equal treatment for men and women to certain statutory social security 
schemes. The principle of equal treatment in this context extended to 'the 
working population', that is, both employed and self -employed persons, whose 
work had been suspended or had ceased as a result of unemployment, illness, 
accident or retirement.139 The statutory social security schemes covered were 
those which provided protection against sickness, invalidity, old age, accidents at 

work and occupational diseases, and unemployment, as well as 'social assistance' 
in so far as intended to supplement or replace any of the other schemes.140 In the 
UK, benefits such as Severe Disablement Allowance, Invalidity Benefit, Disability 
Living Allowance, Attendance Allowance, Invalidity Care Allowance,141 Sickness 
Benefit, Industrial Injury Benefit, Job -Seeker's Allowance and Winter Fuel Pay - 
ment142 were covered, as well as statutory retirement pensions. 

14.46 The CJEU narrowly construed the range of schemes which it considered to be 

covered by the Equal Treatment (Social Security) Directive 79/77/EEC: a scheme 
had to be directly and effectively linked to protection against one of the stipulated 
risks.143 A general means -tested benefit, such as Income Support and Housing 
Benefit, which was paid, inter alia, to persons suffering from one of the stipulated 
risks, and might even be quantified with reference to one or more of those risks, 

was found not to be within the scope of the 1979 Directive.144 The key issue for 

the CJEU was identifying the primary objective of the benefit in question145: 
Housing Benefit, Income Support and concessionary travel may all have the effect 

of supporting persons affected by the risks set out in Article 3(1) of the Equal 
Treatment (Social Security) Directive 79/7 /EEC. Their primary objective was said 

to be, however, to subsidise housing costs, to provide a general safety -net against 
poverty and to reduce the cost of public transport (whatever may be the 

circumstances of an individual recipient of the benefit). In addition, certain 
benefits were specifically excluded from the scope of the Equal Treatment (Social 

138 [1979] OJ L6/24. 
138 Art 2 of the Equal Treatment (Social Security) Directive 79/7 /EEC. 
140 Art 3(2) of the Equal Treatment (Social Security) Directive 79/7 /EEC. 
141 See Case 150/85 Drake v Chief Adjudication Officer [1986] ECR 1995. 
142 Case C- 382 /98 R (Taylor) v Secretary of State for Social Security [1999] ECR I -8955. 
143 See, eg, Case C- 104/98 Buchner and Others v Sozialversicherungsanstalt der Bauern [2000] ECR 

I -3625, holding that Directive 79/7 /EEC did not apply to an early old -age pension paid on account of 

incapacity for work. 
144 Joined Cases C -63/91 & C -64/91 Jackson & Cresswell v Chief Adjudication Officer [1992] ECR 

I -4737; Case C- 243/90 R v Secretary of State for Social Security, ex p Smithson [1992] ECR I -467. See also 

Case C- 228/94 Atkins v Wrekin DC [1996] ECR I -3633 (concessionary bus -fares for the elderly and 

invalids not within scope of Directive); Case C- 137/94 R v Secretary of State for Social Security, ex p 

Richardson [1995] ECR I -3407 (free prescriptions within scope of Directive). 
148 Per AG Elmer in his Opinion at para 33 in Case C- 139/95 Balestra v INPS [1997] ECR I -549. 
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Security) Directive 79/7 /EEC, namely survivors benefits, family benefits and 
maternity benefits.146 

The principle of equal treatment again precludes either direct and indirect sex 14.47 
discrimination and requires, in particular, that conditions of entitlement and 
contribution to -as well as the rate and the duration of- statutory social benefits 
should be the same as between Men and women, regardless of matters such as 
their marital or family status.147 Discrimination might also arise when a new, 
apparently non -discriminatory benefit was operated so as to continue objection- 
able criteria contained in a predecessor benefit scheme, for example in the 
changeover from the clearly discriminatory Housewife Non -contributory Invalid- 
ity Pension to Severe Disablement Allowance. 148 

The general rule was that any discriminatory elements in statutory benefits 14.48 
covered by the Equal Treatment (Social Security) Directive 79/7 /EEC had to be 
abolished by 23 December 1984. After that date, individuals who claimed to be 
the victims of sex discrimination could rely upon their directly- effective rights 
under the 1979 Directive to be treated in the same manner, and to have the same 
rules applied to them, as members of the other sex.149 However, Article 7(1) of the 
Directive contained a list of matters which Member States could choose to exempt 
from the principle of equal treatment. In the UK, the most important of these 
optional exclusions was that regarding 'the determination of pensionable age for 
the purposes of granting old -age and retirement pensions and the possible 
consequences thereof for other benefits'.15° This provision permitted Member 
States, including the UK, to maintain State pension schemes which discriminated 
as between men and women by having a different retirement ages, and hence to 
calculate the amount of pension differently depending on the worker's sex,151 
albeit that transgendered individuals had to be treated for such pension purposes 
as being of the sex with which they identify as at retirement age.152 It also 
permitted discrimination within the State pension scheme in other respects 
inextricably linked with different retirement ages,153 such as an obligation upon 
men, who retire later, to contribute to the scheme for longer periods than 

196 Arts 3(2) and 4(2). In the UK, Widow's Benefit, Child Benefit, Guardians Allowance and 
Maternity Benefit would therefore be excluded. 

147 At 4(1). For example, widows should have the same rights as widowers to elect to receive 
benefits in respect of incapacity to work: Case C- 337/91 AM van Gemert-Derks v Bestuur van de Nieuwe 
Industrtriele Bedrijfsvereniging [1993] ECR I -5435. 

145 Case 31/90 Johnson v Chief Adjudication Officer [1991] ECR I -3723. 
149. See, eg, Case 384/85 Borrie Clarke v Chief Adjudication Officer [1987] ECR 2865; and Case 

C- 577/08 Rijksdienst voor Pensioenen v Brouwer, 29 July, [2010] ECR I -nyr. 
15° In Case 328/91 Secretary of State for Social Security v Thomas [1993] ECR I -1247, the Court of 

Justice held that discrimination in relation to other benefits which was tied to differences in the official 
age of retirement could not be justified in relation to women who chose to work beyond the official 
State retirement age. 

151 See, eg, Joined Case C- 377/96 to C- 384/96 De Vriendt v Rijksdienst voor Pensioenen [1998] ECR 
I -2105; Case C- 154/96 Wolfs v Office National des Pensions (ONP) [1998] ECR I -6173; and Case C- 172/02 
Bourgard v Institut national d'assurances sociales pour travailleurs indépendants (Inasti) [2004] ECR I -5823. 

152 Case C- 423/04 Richards v Secretary of State for Work and Pensions [2006] ECR I -3585. 
153 See Case C- 303/02 Haackert v Pensionsversicherungsanstalt der Angestellten [2004] ECR I -2195, 

allowing an early old -age pension on account of unemployment, for which a different age condition 
by reference to sex had been established. 
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women.154 However, employers' compulsory retirement schemes based on the 
difference in State pensionable age were held by the CJEU to be contrary to the 
principle of equal treatment protected by the original Equal Treatment Directive 
76 /207 /EEC.155 

14.49 The Equal Treatment (Social Security) Directive 79/7 /EEC recognised that differ- 
ential retirement ages for the purposes of the State pension might be reflected in 
other benefit schemes, but this was permitted only where the discrimination in 
question was necessarily and objectively linked to the permitted difference in 
retirement ages.156 That in turn implied some risk to financial equilibrium of 

social security system and /or the need to ensure consistency between benefit 
schemes. The requisite link was found by the CJEU to exist in the case of UK 

contributory invalidity pensions,157 but not with regard to severe disablement 
and invalid care allowances.'58 

The Equal Treatment (Goods and Services) Directive 

14.50 The Equal Treatment (Goods and Services) Directive 2004/113/EC159 extends the 
principle of equality of treatment between men and women beyond the work- 
place and employment relationships into the general commercial arena of the 
supply of goods and services. It does not apply to matters of (self -) employment 
or occupation, to education or to the content of media and advertising. 

14.51 The 2004 Directive prohibits all persons - irrespective of whether or not they are a 

public or private entity- from discriminating directly or indirectly on grounds of 

sex (including offering less favourable treatment to women by reason of preg- 
nancy or maternity, or engaging in harassment or sexual harassment) in the 

provision of goods and services to the public outside the area of private and 
family life, unless the provision of goods and services exclusively or primarily to 

members of one sex is objectively justified and proportionate (Article 4). The 

Directive sets down minimum requirements, and implementation of the Directive 
cannot be used by Member States to water down the degree of protection against 
such discrimination already afforded under their national law (Article 7). 

Article 5 of the Equal Treatment (Goods and Services) Directive specifically 
forbids the use of sex (including costs related to pregnancy or maternity) as a 

factor to be taken into account in the calculation of insurance premiums or 

financial services benefits in relation to all new contracts concluded after 21 

December 2007. Member States were given the option under Article 5(2) to opt to 

154 Case 9/91 R v Secretary of State for Social Security, ex p Equal Opportunities Commission [1992] ECR 

I -4297. Compare the equivalent position where common retirement ages have been introduced: Case 

C- 154/92 Van Cant v Rijksdienst voor Pensioenen [1993] ECR I -3811. See also Hooper v Secretary of State for 

Work and Pensions [2005] 1 WLR 1681 (HL). 
155 Case 152/84 Marshall v Southampton and South -West Hampshire Health Teaching Authority [1986] 

ECR 726. 
156 See, eg, Case C- 196/98 Hepple v Adjudication Officer [2000] ECR I -3701. 
157 Case C- 328 /91 Thomas v Chief Adjudication Officer. [1993] ECR I -1247. 
158 Case C -92/94 Secretary of State for Social Security v Graham [1995] ECR I -2521. 
159 [2004] Of L373/37. 
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continue to allow for sex -related differences in premiums and benefits where 
these can be demonstrated to the Commission, by accurate actuarial and statisti- 
cal data, to be determining factors in the assessment of risk in such contracts. 
However, in Association belge des Consommateurs Test - Achats ASBL and Others y 
Conseil des ministeribo the Grand Chamber ruled that Article 5(2) appeared to 
allow Member States to maintain indefinitely an exemption from the rule of 
unisex premiums and benefits. In the view of the CJEU this worked against the 
achievement of the objective of equal treatment between men and women. 
Accordingly the Court ruled that this derogation provided within the Directive 
should be considered to be invalid upon the expiry of an appropriate transitional 
period. The Court held that in the insurance services sector, the derogation from 
the general rule of unisex premiums and benefits was invalid with effect from 21 

December 2012. 

The Directive, which fell to be implemented in full by 31 December 2007, also 14.52 
contains provisions: 

a) allowing Member States to take positive action to prevent or compensate for 
disadvantages linked to sex (Article 6); 

b) requiring Member States to provide adequate enforcement measures (includ- 
ing allowing legitimately interested associations to support any wronged 
individual in litigation); 

c) requiring Member States to legislate for effective, proportionate and dissua- 
sive penalties, which may comprise the payment of compensation to the 
victim (Article 14) and sanctions 'such as are necessary to ensure real and 
effective compensation or reparation' without any upper cap for loss and 
damage sustained, in a manner which is 'dissuasive and proportionate to the 
damage suffered' (Article 8); 

d) outlawing victimisation for reliance on the rights protected under the Direc- 
tive (Article 10); 

e) shifting the burden of proof on to the goods or services provider once 
adequate facts have been established from which a presumption might 
properly be drawn of direct or indirect discrimination (Article 9); and 

f) abolishing general laws, regulations and administrative procedures, and 
nullifying or emending any contractual provisions, internal rules of under- 
takings or (non) profit -making associations which run contrary to the Direc- 
tive's principle of equal treatment. 

Implementation in the UK 

Until the coming into force of the Equality Act 2010, the Equal Pay Act 1970 and 14.53 
Sex Discrimination Act 1975 together constituted the primary UK domestic law 
on equality between men and women. Consequently, these statutory provisions 
fell to be interpreted in the light of the relevant EU legislation and the developing 

160 Case C- 236/09 Association belge des Consommateurs Test - Achats ASBL and Others v Conseil des 
minister 1 March [2011] ECR I -nyr. 
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jurisprudence of the CJEU in this area, notwithstanding that the national provi- 
sions pre -dated much of the applicable EU material, since the statutes are 

regarded as, at least in part, the UK's implementation of the relevant EU law in 
this area. As was noted in chapter two above, in Marleasing v La Comercial the 
Court of Justice held that: 

[Iin applying national law, whether the provisions in question were adopted before or after the 

directive, the national court called upon to interpret it is required to do so, so far as 

possible, in the light of the wording and the purpose of the directive in order to achieve 
the result pursued by the latter.161 

DISCRIMINATION BASED ON TRANSGENDERED STATUS 

The Treaty Provisions Relevant to Transgender Discrimination 

14.54 There are no Treaty provisions relating specifically to discrimination on the basis 
of transgendered status. 

The Charter Provisions Relevant to Transgender Discrimination 

14.55 There are no Charter provisions referring specifically to transgendered status. 
Article 1 CFR, however, proclaims that 'human dignity is inviolable [and] must be 

respected and protected ,162 while Article 21(1) CFR expresses as a general 
principle a prohibition against any 'discrimination based on any ground such as 

... social origin [or] genetic features' by the EU or the Member States when 
implementing EU law. 

EU Secondary Legislation Relevant to Transgender Discrimination 

14.56 There is no EU secondary legislation which refers expressly or specifically to the 

issue of transgender status. The Court of Justice has, however, interpreted the 

concept of sex discrimination under EU law so as to preclude discrimination in 

the workplace against persons who have undergone gender reassignment.163 And 

in KB v National Health Service Pensions Agency and Secretary of State for Health,' 
the CJEU held that a transgendered employee could rely directly upon the 

provisions of Article 157 TFEU to have disapplied those terms of her occupational 
pension scheme which allowed for survivor's benefits to be paid only to the 

married spouse of an individual, thereby allowing her partner, whom she was not 

161 Case C- 106 /89 Marleasing SA y La Comercial Internacional de Alimentation SA [1990] ECR I-4153 at 

4159 (emphasis added). 
162 See Case C- 377/98 Netherlands y European Parliament and Council [2001] ECR I -7079 at paras 

70-77. 
163 Case C -13/94 P v S and Cornwall County Council [1996] ECR I -2143. 
164 Case C- 117/01 KB v National Health Service Pensions Agency and Secretary of State for Health [2004] 

ECR I -541 paras 33-35. 
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able to marry because he was then regarded under UK law as being of the same 
sex as her, to benefit from these pension provisions. Further, in Richards y Secretary 
of State for Work and Pensions,165 the Court of Justice held that transgendered 
individuals have to be treated for the purposes of statutory old -age pension 
provisions or schemes as being of the sex with which they identify as at the 
relevant retirement age. 

Implementation in the UK 

The issue of transgender status in UK law is now governed by the comprehensive 14.57 
Gender Recognition Act 2004. Discrimination in the workplace on grounds of 
gender reassignment was originally dealt with by amendments to the Sex 
Discrimination Act 1975, but the relevant provisions are now contained in the 
Equality Act 2010, section 7 of which specifies 'gender reassignment' as one of the 
protected characteristics under the Act. 

DISCRIMINATION BASED ON MATRIMONIAL STATUS 

The Treaty Provisions Relevant to Marital Discrimination 

There are no Treaty provisions relating specifically to discrimination on the basis 14.58 
of matrimonial status. 

The Charter Provisions Relevant to Marital Discrimination 

There are no Charter provisions referring specifically to discrimination on 14.59 
grounds of matrimonial status. Article 9 CFR sets out a general right to marry and 
to found a family, 'in accordance with the national laws governing the exercise of 
these rights'.166 But Article 21(1) CFR, which sets out a general prohibition against 
discrimination (by the EU or the Member States implementing EU law) on a 
number of enumerated grounds, does not make any specific reference to 'marital 
or family status', and differs from the parallel Article 14 ECHR in that it does not 
conclude with a reference to 'other status'. 
In Re P (A Child) (Adoption: Unmarried Couples); 67 the House of Lords, somewhat 14.60 
controversially in view of the under- developed state of the relevant Strasbourg 

165 Case C- 423/04 Richards y Secretary of State for Work and Pensions [2006] ECR I -3585. 
166 The Explanations relating to the Charter of Fundamental Rights [2007] OJ C303/02, so far as relevant 

to Art 9 CFR, state as follows: 'This Article is based on Article 12 of the ECHR, which reads as follows: 
"Men and women of marriageable age have the right to marry and to found a family according to the 
national laws governing the exercising of this right." The wording of the Article has been modernised 
to cover cases in which national legislation recognises arrangements other than marriage for founding 
a family, This Article neither prohibits nor imposes the granting of the status of marriage to unions 
between people of the same sex. This right is thus similar to that afforded by the ECHR, but its scope 
may be wider when national legislation so provides.' 

167 Re P (A Child) ( Adoption: Unmarried Couples) [2009] AC 173 (HL). 
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jurisprudence on the issue, held that being married or 'not- married' was 'other 
status' for the purposes of Article 14 ECHR, and that therefore the provisions of 

Northern Ireland legislation which restricted the eligibility of persons to be 
considered as adoptive parents to married couples or single people were pre- 
sumptively discriminatory and therefore unlawful in so far as not shown to be 
justified. 

EU Secondary Legislation Relevant to Married Status Discrimination 

14.61 Article 2(1) of the Equal Treatment Directive 76/207 expressly prohibited dis- 
crimination 'by reference in particular to marital or family status'. This specific 
reference to 'marital or family status' was not, however, carried through to the 

terms of the consolidating Equal Treatment (Employment) Directive 2006/54/EC. 

14.62 This omission is presumably a conscious reflection of a change in social mores or 

custom, in that at the time of the adoption of the original Equal Treatment 
Directive in 1976 it was not uncommon for there to be open and unabashed 
discrimination against women in the workplace once they got married, it being 
assumed that married women should be devoting themselves to the Germanic 
KKK (Kinder, Küche, Kirche) -which acronymically translates directly into Scots as 

'Kids, Kitchen and Kirk', but in standard English may have to be rendered as the 

3Cs of 'Children, Cooking and Church' - leaving it to their husbands to be the 

breadwinners. 

14.63 In contemporary culture, the issue related to marital discrimination which more 
immediately comes to the fore of popular consciousness is that expressed by the 

campaign group 'Families need Fathers', and more specifically the inequality of 

treatment as between unmarried mothers and unmarried fathers as regards their 
respective rights in relation to their children. This is not, however, an issue which 
EU law has yet decided to address directly.168 

14.64 Recital 22 to the Employment Equality Directive 2000/78/EC, which outlaws 
discrimination in or connected with the workplace which is based on an individu- 
al's religion or belief, disability, age or sexual orientation, states that the Direc- 

tive's provisions are 'without prejudice to national laws on marital status and the 

benefits dependent thereon', although there is no substantive follow -through 
provision reflecting this point in the body of the Directive. In Maruko v Ver- 

sorgungsanstalt der Deutschen Bühnen,169 the Court of Justice observed that this 

recital merely clarified that issues concerning marital status and their dependent 
benefits remained for decision by the individual Member States, but that any such 

decisions require still to be compatible with the over -arching requirements of EU 

168 In Case C- 400/10 PPU J McB y LE, 5 October, [2010] ECR I -nyr; [2011] 1 FLR 518; [2011] Fam 

Law 8 the Court of Justice held that it was not contrary to EU law for a Member State to provide by its 

law that the acquisition of rights of custody by a child's father, where he is not married to the child's 

mother, is dependent on the father obtaining a judgment from a national court with jurisdiction 
awarding such rights to him. 

169 Case C- 267/06 Maruko y Versorgungsanstalt der Deutschen Bühnen [2008] ECR I -1757. 
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law, in particular the principles of non -discrimination as understood in the case 
law of both the Luxembourg and Strasbourg Courts.170 

Implementation in the UK 

The issue of discrimination against married (and also now civilly- partnered) 14.65 
persons in the workplace was explicitly covered in UK law by section 3 of the Sex 
Discrimination Act 1975.171 Again, the relevant provisions on such marital status 
discrimination are now contained in the Equality Act 2010, section 8 of which 
specifies 'marriage or civil partnership' as one of the protected characteristics 
under the Act. Interestingly, the married status discrimination provisions are not 
reciprocal: it is only the married or civilly - partnered who are protected against 
such discrimination, not those who are single or cohabiting.172 In Rodriguez o 
Minister of Housing 173 the JudicialCommittee of the Privy Council, in a case from 
Gibraltar, held that policy of granting joint tenancies in government housing to 
couples only if they were married to each other or if they had a child in common 
did not comply with the Constitution Order 2006 (Gibraltar) s14 in that it 
discriminated against same sex couples, who could neither marry nor, in a strict 
biological sense, have children together. In coming to its decision, the Board noted 
as follows: 

[26] No one doubts that the 'protection of the family in the traditional sense' is capable 
of being a legitimate and weighty aim: see Karner y Austria (2003) 38 EHRR 528 at 
para 40. Privileging marriage can of course have the legitimate aim of encouraging 
opposite -sex couples to enter into the status which the state considers to be the 
most appropriate and beneficial legal framework within which to conduct their 
common lives. Privileging civil partnership could have the same legitimate aim for 
same -sex couples. But, to paraphrase Buxton LJ in the Court of Appeal's decision in 

170 In Schalk and Kopf v Austria [2010] ECHR 30141/04 (First Section, 24 June 2010), the ECtHR 
observed, at para 99: 'While the parties have not explicitly addressed the issue whether the applicants 
were in a relevantly similar situation to different -sex couples, the Court would start from the premise 
that same -sex couples are just as capable as different -sex couples of entering into stable committed 
relationships. Consequently, they are in a relevantly similar situation to a different -sex couple as 
regards their need for legal recognition and protection of their relationship.' 

See too PB and JS v Austria [2010] ECHR 18984/02 (First Section, 22 July 2010): 'The Court considers 
it artificial to maintain the view that, in contrast to a different -sex couple, a same -sex couple cannot 
enjoy "family life" for the purposes of Article 8. Consequently the relationship of the applicants, a 
cohabiting same -sex couple living in a stable de facto partnership, falls within the notion of "family 
life", just as the relationship of a different -sex couple in the same situation would.' 

171 The categories of sex and marital status discrimination can be interconnected. In Chief Constable 
of the Bedfordshire Constabulary y Graham [2002] IRLR 239 (EAT), a challenge to a police force's policy 
restricting officers who were married or in a (opposite sex) relationship with one another from 
working together, was found not to be marital status discrimination but was instead discriminatory on 
grounds of sex, in that a higher proportion of women police officers were found to be in relationships 
with their male colleagues than the proportion of male constables in relationships with their female 
fellow officers. 

172 Though see now In re P (A Child) (Adoption: Unmarried Couples) [2009] 1 AC 173 where the House 
of Lords declared that it was unlawful for the Family Division of the High Court of Justice in Northern 
Ireland to reject the appellants as prospective adoptive parents on the ground only that they were not 
married. 

173 Rodriguez y Minister of Housing [2009] UKPC 52; [2010] UK Human Rights Reports 144; (2010) 28 
Butterworth's Human Rights Cases 189 paras 26-28. 
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Court of Appeal's decision in Ghaidan o Godin- Mendoza [2002] EWCA Civ 1533, 

[2003] Ch 380 at [21], it is difficult to see how heterosexuals will be encouraged to 

marry by the knowledge that some associated benefit is being denied to homosexu- 
als. They will not be saying to one another 'let's get married because we will get 
this benefit and our gay friends won't'. Moreover, as Baroness Hale said in the 
same case in the House of Lords [2004] UKHL 30, [2004] 2 AC 557, at para 143): 

'The distinction between heterosexual and homosexual couples might be aimed at 
discouraging homosexual relationships generally. But that cannot now be regarded 
as a legitimate aim. It is inconsistent with the right to respect for private life 
accorded to 'everyone', including homosexuals, by art 8 since Dudgeon y United 

Kingdom (1981) 4 EHRR 149. If it is not legitimate to discourage homosexual 
relationships, it cannot be legitimate to discourage stable, committed, marriage -like 
homosexual relationships ... Society wants its intimate relationships, particularly 
but not only if there are children involved, to be stable, responsible and secure. It is 

the transient, irresponsible and insecure relationships which cause us so much 
concern.' 

The aim of discouraging homosexual relationships is equally impermissible under 
ss 7(1) and 14 of the constitution. 

[27] ... The aim here must be to protect the family home. But if so, it is difficult to 

understand why it does not extend to protecting the homes of people [in a same -sex 

relationship] whom we now recognise as being members of the same family: see 

Fitzpatrick y Sterling Housing Association Ltd [2001] 1 AC 27. In short, the suggested 
aims are incoherent and the means employed are not rationally connected to those 
aims. 

[28] In the Board's view, therefore, the discriminatory effect of the policy cannot be 

justified because it is not rationally related to a legitimate aim.' 

DISCRIMINATION BASED ON RACIAL OR ETHNIC ORIGIN 

The Treaty Provisions Relevant to Race Discrimination 

14.66 Article 10 TFEU, so far as relevant, requires the EU, in 'defining and implement- 
ing its policies and activities', to 'aim to combat discrimination based on ... racial 

or ethnic origin'. Similarly, Article 19 TFEU empowers the EU legislature to 'take 
appropriate action to combat discrimination based on ... racial or ethnic origin'. 

The Charter Provisions Relevant to Race Discrimination 

14.67 Article 21(1) CFR expresses, as a general principle, a prohibition against the EU 

(or the Member States implementing EU law) discriminating 

on any ground such as ... race, colour, ethnic or social origin, genetic features, language, 
... membership of a national minority ... birth ... 
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Secondary EU Legislation in Relation to Race Discrimination 

The Race Discrimination Directive 2000/43/EC174 seeks to ensure the implemen- 14.68 
tation of the principle of equal treatment without regard to racial or ethnic origin: 
in occupation and the workplace, including access to self -employment; in educa- 
tion and training; and in access to, and supply of, goods and services (including 
housing) which are made available to the public. The 2000 Race Discrimination 
Directive reflects much the same structure and approach to discrimination issues 
as outlined above in the discussion of the Equal Treatment (Employment) 
Directive 2006/54/EC (at paras 14.15 et seq) and of the Equal Treatment (Goods 
and Services) Directive 2004/113/EC (at paras 14.50 et seq). 

Thus the Race Discrimination Directive 2000/43/EC covers direct or indirect 14.69 
discrimination on grounds of racial or ethnic origin, and includes harassment and 
instructions to discriminate (Article 2), but does not cover differences of treatment 
based on nationality or statelessness (Article 3(3). It applies in full both to the 
public and private sectors (Article 3(1)), and allows for at least the possibility of 
genuine and determining occupational requirements referring to race or ethnicity 
(Article 4). It allows for positive action by Member States to prevent or compen- 
sate for disadvantages related to racial or ethnic origin (Article 5). The Race 
Discrimination Directive 2000/43/EC also sets down minimum requirements, 
and implementation of this Directive cannot be used by Member States to water 
down the degree of protection against such discrimination already afforded 
under their national laws (Article 6). 

Provision is made in Article 7 of the Race Discrimination Directive 2000/43/EC 14.70 
for Member States to provide adequate enforcement measures (including allow- 
ing legitimately interested associations to support any wronged individual in 
litigation or relevant administrative procedure) even after the termination of the 
relationship in which the discrimination is alleged to have taken place; Article 8 

of the Directive allows for the shifting the burden of proof on to any respondent 
once adequate facts have been established from which a presumption might 
properly be drawn of direct or indirect race discrimination; Article 9 outlaws any 
victimisation for reliance on the rights protected under this Directive; and Article 
15 requires Member States to legislate for effective, proportionate and dissuasive 
sanctions, which may comprise the payment of compensation to the person 
bringing the complaint. 

In Centre for Equal Opportunities and Combating Racism y Firma Feryn NV,175 the 14.71 
Court of Justice held that the fact that an employer declares publicly that it will 
not recruit immigrant employees constitutes on its face direct discrimination in 
respect of recruitment within the meaning of Directive 2000/43/EC, without 
there being any need to identify any individual complainant who claims actual 
victim status, since the effect of such a statement is strongly to dissuade minority 
ethnic candidates from applying for work with that employer and, accordingly, to 

14 [2000] OJ L180/22. 
175 Case C -54/07 Centre for Equal Opportunities and Combating Racism y Firma Feryn NV [2008] ECR 

I -5187. 
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hinder their access to the labour market. The Court also considered that the 
making of such a public statement by a potential employer is sufficient to trigger 
the burden of proof provisions against the employer. Appropriate sanctions in the 
event of a finding of a breach of the non -discrimination requirements of the 
Directive were said by the Court to include: a public finding or declaration of 

discrimination by the national court, together with a costs order against the 
discriminator; a prohibitory injunction, ordering the employer to cease the 
discriminatory practice; an award of damages in favour of the body bringing the 
proceedings; and, where appropriate, a fine. 

Implementation in the UK 

14.72 The issue of discrimination on the grounds of race or ethnic origin has long been 
legislated against in the UK, most notably under and in terms of the Race 
Relations Act 1976 and, now, by the Equality Act 2010, section 9 of which specifies 
'race', including 'colour, nationality or ethnic or national origins', as one of the 
protected characteristics under the Act. Thus the UK provision goes beyond the 
ambit of the Race Discrimination Directive 2000 /43 /EC in legislating against 
discrimination based on nationality. 

DISCRIMINATION BASED ON DISABILITY 

The Treaty Provisions Relevant to Disability Discrimination 

14.73 Article 10 TFEU, so far as relevant, requires the EU, in 'defining and implement- 
ing its policies and activities', to 'aim to combat discrimination based on ... 

disability'; and Article 19 TFEU empowers the EU legislature to 'take appropriate 
action' to combat disability discrimination. 

The Charter Provisions Relevant to Disability Discrimination 

14.74 Article 21(1) CFR prohibits the EU or the Member States in implementation of EU 

law to discriminate 'on any ground such as ... disability'. 

Secondary EU Legislation in Relation to Disability Discrimination 

14.75 The Employment Equality Directive 2000 /78 /EC outlaws discrimination in or 

connected with the workplace which is based on, among other grounds, an 

individual's disability. This is the same Directive as covers employment- or 

occupation- related discrimination on grounds of religion or belief, age or sexual 
orientation, although Member States may opt out of its provisions in relation to 

disability discrimination as regards their armed forces (Article 3(4)). The main 

substantive provisions of this Directive of general application to all of its 
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prohibited grounds have already been looked at paras 14.75 et seq above in 
relation to its prohibition against discrimination on grounds of religion or belief. 
A provision of the Directive which relates specifically to disability discrimination 
is Article 5, which requires that reasonable accommodation be made for disabled 
persons to allow them to have access to, participate in or advance in employment 
or training,176 unless such measures would impose a disproportionate burden on 
the employer. 

The Employment Equality Directive 2000/78/EC contains no definition of 'dis- 14.76 
ability' or 'disabled person', and its provisions pre -date the provisions of the UN 
Convention on the Rights of Persons with Disabilities 2006 which may yet still 
inform the interpretation of the Directive.177 In Chacón Nacas v Eurest Colectivades 
SÁ,178 the Court of Justice held that a person dismissed by his employer because 
of sickness absence was not protected by the prohibition against disability 
discrimination under the Directive since the concept of 'disability' had to be 
understood as referring to a limitation resulting from on -going physical, mental 
or psychological impairments which hinder the participation of that person in 
professional life. In its decision in Coleman .v Attridge Law,179 the CJEU ruled that 
the prohibition against direct discrimination laid down in the Directive was not 
limited to individuals who were disabled but extended, in this case, to the 
employee as a carer of her disabled child. Less favourable treatment in the 
workplace of an employee by reason of her caring responsibilities for her disabled 
child was therefore found to be unlawful discrimination under and in terms of 
the Directive. 

Implementation in the UK 

The UK had legislation -in the form of the Disability Discrimination Act 1995- 14.77 
which prohibited discrimination on the basis of disability prior to the adoption of 
the disability discrimination provisions in the Employment Equality Directive 
2000 /78 /EC. The substantive provisions of the 1995 Act are now contained in the 
Equality Act 2010, section 6 of which specifies 'disability' as a characteristic 
protected against discrimination. 

16 See Archibald v Fife Council [2004] ICR 954 (HL) for discussion of the extent of the duties of 
reasonable adjustment imposed under the then parallel UK national provisions, the Disability 
Discrimination Act 1995, ss 5 and 6. 

177 In Alajos Kiss v Hungary [2010] ECHR 38832/06 (20 May 2010), the ECtHR referred to the 
Convention on the Rights of Persons with Disabilities in a case concerning the Convention compat- 
ibility of the Hungarian constitutional provisions providing for the disenfranchisement of persons 
placed under partial guardianship by reason of mental illness with the right to vote guaranteed under 
Article 3 of Protocol 1 ECHR. 

18 Case C -13/05 Chacón Navas v Eurest Colectividades SA [2006] ECR I- 6467(Grand Chamber). 
19 Case C- 303/06 Coleman v Attridge Law [2008] ECR I -5603. 
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DISCRIMINATION BASED ON AGE 

The Treaty Provisions Relevant to Age Discrimination 

14.78 Article 10 TFEU, so far as relevant, requires the EU, in 'defining and implement- 

ing its policies and activities', to 'aim to combat discrimination based on ... age'; 

and Article 19 TFEU empowers the EU legislature to 'take appropriate action' to 

combat age discrimination. 

The Charter Provisions Relevant to Age Discrimination 

14.79 Article 21(1) CFR forbids the EU and the Member States when implementing EU 

law from discriminating 'on any ground such as ... birth [or] age'. 

14.80 The Court of Justice has held that the prohibition against age discrimination is a 

general principle of EU law which is given particular expression in, but is not 

constrained by, the age discrimination provisions of the Employment Equality 

Directive 2000 /78 /EC.180 As a general principle of EU law this prohibition can, 

apparently, be prayed in aid directly against both private employers181 and public 

bodies,182 regardless of the state of implementation in national law of the specific 

age discrimination provisions of the Employment Equality Directive 2000/78/EC 

(see further para 14.103 below). 

Secondary EU Legislation in Relation to Age Discrimination 

14.81 As has been noted, the Employment Equality Directive 2000/78/EC outlaws 

discrimination in or connected with the workplace which is based on, among 

other grounds, an individual's age. While the provisions of the Directive had in 

general to be implemented in Member States by 2 December 2003, Article 18 

allowed Member States -on their informing the Commission -the option of a 

further period of three years to implement the Directive's provisions on age (and 

disability) discrimination. The Grand Chamber has ruled that the age discrimina- 

tion provisions of the Directive cannot be relied upon by individuals prior to the 

due date of implementation within the particular Member State.183 This is the 

same Directive which also covers employment- or occupation- related discrimina- 

tion on grounds of religion or belief, disability or sexual orientation, although 

Member States may opt out of its provisions in relation to age discrimination as 

180 See Case C- 555/07 Seda Kucukdeveci v Swedex GmbH & Co KG, 19 January, [2010] ECR I -nyr; 

[2010] All ER (EC) 867; [2010] IRLR 346, ECJ. 
181 See, eg, Case C- 144/04 Werner Mangold v Rüdiger Helm [2005] ECR I -9981. 
182 Case C- 341/08 Petersen v Berufungsausschuss für Zahnärzte für den Bezirk Westfalen- Lippe, 12 

January, [2010] ECR I -nyr; [2010] All ER (EC) 961; [2010] IRLR 254, ECJ. 
183 Case C- 427/06 Bartsch v Bosch und Siemens Hausgeräte (BSH) Altersfürsorge GmbH [2008] ECR 

I -7245. Contrast in this regard the decision in Case C- 144/04 Werner Mangold v Rüdiger Helm [2005] 

ECR I -9981, where the prohibition on age discrimination as an unwritten general principle of EU law 

was used to interpret the provisions of the Fixed -term Employment Contracts Directive 1999/70/EC. 
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regards their armed forces (Article 3(4)). The main substantive provisions of this 
Directive of general application to all of its prohibited grounds have already been 
looked at paras 14.75 et seq above in relation to its prohibition against discrimina- 
tion on grounds of religion or belief. 

A provision of the Directive which relates specifically to age discrimination is 14.82 
Article 6, which allows for Member States to provide for the justification of 
differences of treatment on grounds of age which can be duly shown to be 
legitimately aimed at genuine social policy objectives (ie not simply cost- cutting 
by an individual employers ") and proportionate in their means.185 

Article 6(1) envisages that such differences in treatment may include: 14.83 

a) the setting of special conditions on access to employment and training, 
including conditions relating to remuneration and dismissal for young peo- 
ple,186 older workers and carers in order to promote their vocational integra- 
tion187 or ensure their protection in the workplace; 

b) the fixing of minimum age requirements, professional experience or seniority 
in service for access to employment or certain employment advantages; 

c) the fixing of a maximum age for recruitment based on training requirements 
or the need for a reasonable period of active employment before retire - 
ment.'88 

Article 6(2) allows Member States to permit, inter alia, the use of age criteria in 14.84 
actuarial calculations (provided that this does not result in sex discrimination) to 
fix different ages for the admission of individuals, or groups or categories of 
employees to occupational social security schemes, or to fix their entitlement to 
their retirement or invalidity benefit benefits. The Court of Justice held that 
national legislation mandating, or collective agreements189 providing for, the 
automatic termination of employment on employees reaching national retirement 
age, fell within the ambit of, but did not contravene, the Directive's prohibition 
against age discrimination in the workplace, on being satisfied that the measures 

' Case C- 388/07 R (Age Concern England) v Secretary of State for Business, Enterprise and Regulatory 
Reform [2009] ECR I -1569. 

See Case C- 499/08 Ingeniarforeningen i Danmark, acting on behalf of Ole Andersen v Region 
Syddanmark, 12 October, [2010] ECR I -nyr; [2011] 1 CMLR 1140, ECJ. 

In Case C- 555/07 Seda Kücükdeveci v Swedex GmbH & Co KG, 19 January, [2010] ECR I -nyr; [2010] 
All ER (EC) 867; [2010] IRLR 346, ECJ, the Grand Chamber ruled that national legislation which 
provided that periods of employment completed by an employee before reaching the age of 25 are not 
taken into account in calculating the notice period for dismissal was unlawful as contrary to the age 
discrimination provisions of the Directive. 

187 Case C -88/08 Hütter v Technische Universität Graz [2009] ECR I -5325, where the CJEU ruled that 
the age discrimination provisions of the Directive preclude a national rule excluding any periods of 
employment completed before the age of 18 from being taken into account for the purpose of 
determining the seniority grading of civil servants. The Court noted that the rule made no reference to 
the age of the workers at the time of their recruitment into the civil service and therefore could not, as 
claimed, be said to promote the entry into the labour market of young workers. 

188 Eg, in Case C- 229/08 Wolf v Stadt Frankfurt am Main, 12 January, [2010] ECR I -nyr; [2010] All ER 
(EC) 939; [2010] 2 CMLR 849; [2010] IRLR 244, ECJ the Grand Chamber upheld the lawfulness of a 
maximum 

a 
recruitment fire-fighter. 

Rosenbladt Gebäudereinigungsges mbH, 12 October, [2010] ECR I -nyr; 
[2011] 1 CMLR 1011; [2011] IRLR 51, ECJ. 



554 EU Equality Law 

was justified by considerations relating to opening up access for others to the 
labour market.190 

Implementation in the UK 

14.85 The age discrimination provisions of the Employment Equality Directive 2000/ 
78 /EC were initially implemented in the UK by the Employment Equality (Age 
Discrimination) Regulations 2006,191 the substantive provisions of which are 
repealed and replaced by the Equality Act 2010. Section 5 of the 2010 Act specifies 
'age' as a characteristic protected against discrimination. 

DISCRIMINATION BASED ON SEXUAL ORIENTATION 

The Treaty Provisions Relevant to Sexual Orientation Discrimination 

14.86 Article 10 TFEU, so far as relevant, requires the EU, in 'defining and implement- 
ing its policies and activities', to 'aim to combat discrimination based on ... sexual 
orientation'; and Article 19 TFEU empowers the EU legislature to 'take appropri- 
ate action' to combat sexual orientation discrimination. 

The Charter Provisions Relevant to Sexual Orientation Discrimination 

14.87 Article 21(1) CFR prohibits 'any discrimination based on any ground such as ... 

sexual orientation' by the EU and the Member States when implementing EU law. 

Secondary EU Legislation in Relation to Sexual Orientation Discrimination 

14.88 In Grant y South West Trains,192 the Court of Justice rejected the argument that the 
prohibition of sex discrimination in EU law extended to discrimination on 

grounds of sexuality.193 Further, in D y Council the CJEU held that it considered it 
lawful under EU law for the Council of Ministers to discriminate in the employ- 
ment benefits paid to its employees in opposite -sex relationships and those paid 
to employees in (State- registered) same -sex relationships.194 The prohibition in 

the EU of discrimination on grounds of sexual orientation accordingly required 
specific legislative action from the EU legislature. 

190 Case 411/05 Palacios de la Villa v Cortefiel Servicios SA [2007] ECR I -8531. 
191 SI 2006/1031. 
192 Case C- 249/96 Grant v South West Trains [1998] ECR I -621. 
193 See to like effect the decision of the House of Lords in MacDonald v Ministry 

ICR 937 (HL), declining to interpret UK domestic law outlawing sex discrimination 
discrimination based on sexual orientation. 

194 Case C- 122/99P D v Council [2001] ECR I -4319, upholding the decision of 
T- 264/97 D v Council [1999] ECR SC I -A -I and II -1. 

of Defence [2003] 

as also covering 

the CFI in Case 
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As has been seen, the Employment Equality Directive 2000/78/EC outlaws 14.89 
discrimination in or connected with the workplace which is based on, among 
other grounds, sexual orientation. In Maruko y Versorgungsanstalt der Deutschen 
Bühnen,195 the Court of Justice held that the refusal to award a pension under a 
compulsory occupational pension scheme to the survivor of a same -sex registered 
partnership between individuals ,who had not married because, under national 
law, marriage was restricted to opposite -sex unions, constituted an instance of 
direct (and not indirect) discrimination on grounds of sexual orientation contrary 
to the provisions of the Employment Equality Directive 2000/78/EC as no 
same -sex couples could access the civil status (marriage) required for the survi- 
vor's benefit. 

The Employment Equality Directive 2000/78/EC Directive outlaws harassment 14.90 
on grounds of perceived or assumed sexual orientation in the workplace,196 but 
also makes provision for the possibility of lawful workplace or work -related 
discrimination on grounds of sexual orientation. This may be justified as a matter 
of EU law only under reference to the general 'genuine occupational requirement' 
which is referred to in Recital 23197 and for which provision is made in Article 4(1) 
of the Directive. Recital 23 envisages that there will be only 'very limited 
circumstances' in which such discrimination might be justified. This would seem 
to parallel and reflect the jurisprudence of the European Court of Human Rights 
to the effect that 'just like differences based on sex, differences based on sexual 
orientation require particularly serious reasons by way of justification'.198 

Article 4(1) of Employment Equality Directive 2000/78/EC provides that, in 14.91 
order to be a justified and lawful provision, any occupational requirement placed 
on an employee based on grounds in respect of which discrimination is otherwise 
prohibited (for example, sexual orientation or religion or belief) will have to 
conform to the requirements of the test of proportionality having regard to 'the 

195 Case C- 267/06 Maruko o Versorgungsanstalt der Deutschen Bühnen [2008] ECR I -1757. 
196 It may be noted that despite the US Constitution's absolute guarantees for freedom of speech in 

the public square (see, for example, Snyder y Phelps (09/751) Supreme Court of the United States, (2 
March 2011)), the situation within the workplace is accepted to be different, and harassing speech of 
fellow employees in relation to sexual orientation may properly be outlawed even if religiously 
motivated. For example, in Peterson y Hewlett- Packard Co 358 F3d 599 (9th Cir 2004), the Court of 
Appeals affirmed summary judgment for an employer who had dismissed a devout evangelical 
employee for responding to the employer's diversity poster featuring a gay employee by prominently 
displaying a poster with biblical texts that condemned homosexuals to death. And in Bodett v Coxcom, 
Inc 366 F3d 736 (9th Cir 2004), an employee's Title VII religious discrimination claim was dismissed: 
the plaintiff's employment had been terminated on the ground that she had repeatedly told a lesbian 
subordinate of her religious objections to homosexuality, in violation of the employer's anti- 
discrimination and anti- harassment code. 

197 Recital 23 to the Employment Equality Directive 2000 /78 /EC is in the following terms: 'In very 
limited circumstances, a difference of treatment may be justified where a characteristic related to 
religion or belief, disability, age or sexual orientation constitutes a genuine and determining occupa- 
tional requirement, when the objective is legitimate and the requirement is proportionate. Such 
circumstances should be included in the information provided by the Member States to the Commis- 
sion.' 

198 See, eg, JM v UK [2010] ECHR 37060/06 (First Section, 28 Sep 2010); and Schalk and Kopf y 
Austria [2010] ECHR 30141/04 (First Section, 24 June 2010) at para 96. 
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nature of the particular occupational activities concerned or of the context in 
which they are carried out'. 

Implementation in the UK 

In its implementation of Directive 2000 /78 /EC the UK Government exercised the 
Article 4(2) option of allowing 'a person with an ethos based on religion or belief' 
to apply in relation to work a proportionate occupational requirement for an 
individual employee to be of a particular religion or belief. This provision was 
originally set out in regulation 7(2) of the Employment Equality (Sexual Orienta- 
tion) Regulations 2003 (SI 2003/1661) and is now contained in paragraph 3 of 

Schedule 9 to the Equality Act 2010. 

14.92 Somewhat controversially, in addition to allowing religious employers the option 
of imposing requirements relating to religion or belief on their employees as 

expressly allowed under the Directive,199 the UK also made specific provision in 
regulation 7(3) of the Employment Equality (Sexual Orientation) Regulations 2003 

(SI 2003/1661)200 for religious organisations to be able to impose occupational 
requirements on their employees specifically relating to sexual orientation, if such 
sexual orientation requirements could be shown to be required so as to comply 
with the doctrines of the religion or to 'avoid conflicting with the strongly held 
religious convictions of a significant number of the religion's followers' 201 A 

judicial review before the Administrative Court challenging the compatibility of 

these provisions with the requirements of EU law was unsuccessful,202 but in a 

reasoned opinion issued to the UK Government towards the end of 2009 the 
European Commission formally advised the Government that it considered the 

UK's national implementation of the provisions allowing for the possibility of 

199 Reg 7 of the Employment Equality (Religion or Belief) Regulations 2003 (SI 2003/1660) 
provided as follows 

' 7.- Exception for genuine occupational requirement 

(3) This paragraph applies where an employer has an ethos based on religion or belief and, having 
regard to that ethos and to the nature of the employment or the context in which it is carried out - 

(a) being of a particular religion or belief is a genuine occupational requirement for the job; 
(b) it is proportionate to apply that requirement in the particular case; and 
(c) either - 
(i) the person to whom that requirement is applied does not meet it, or 
(ii) the employer is not satisfied, and in all the circumstances it is reasonable for him not to be 

satisfied, that that person meets it.' 
200 These regulations were revoked with effect from 1 October 2010 by para 1 of Sch 27(2) to the 

Equality Act 2010. 
201 These provisions have since been replaced by paragraph 2(4)(f) of Schedule 9 to the Equalities 

Act 2010 which continues to provide that, in the case of employment (including appointment to a 

personal or public office) 'for the purposes of an organised religion', there will be no breach of the 

workplace non -discrimination principles of the Act where a requirement (related to, among other 
otherwise protected characteristics, sexual orientation) is applied 'so as to comply with the doctrines 
of the religion' and 'because of the nature or context of the employment, the requirement is applied so 

as to avoid conflicting with the strongly held religious convictions of a significant number of the 

religion's followers'. 
2 °2 R (on the application of AMICUS -MSF section, NUT and others) y Secretary of State for Trade and 

Industry [2007] ICR 1176, [2004] IRLR 430 (EWHC, Admin). 
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lawful discrimination on the basis of sexual orientation in the (religious) work- 
place on religious grounds contravened the protections against discrimination 
conferred by the Employment Equality Directive ?03 

Despite having no basis in the terms of Directive 2000/78/EC, these 'genuine 14.93 
occupational requirement' provisions in relation to justified sexual orientation 
discrimination in the context of employment 'for the purposes of an organised 
religion', are, as we have seen, now consolidated and set out in paragraph 2 
(specifically paragraph 2(4)(f)) of Schedule 9 to the Equality Act 2010. The attempt 
by the Government to amend the Equality Bill during its passage through 
Parliament to remove the apparent EU law incompatibility of the original 
implementing provisions in the 2003 Regulations was defeated in the House of 
Lords. 

DISCRIMINATION BASED ON RELIGION OR BELIEF 

The Treaty Provisions Relevant to Religious Discrimination 

Article 10 TFEU, so far as relevant, requires the EU, in 'defining and implement- 14.94 
ing its policies and activities', also to 'aim to combat discrimination based on ... 
religion or belief'; and Article 19 TFEU empowers the EU legislature to 'take 
appropriate action' to combat religious discrimination. Article 17 TFEU states 
that: 

1. The Union respects and does not prejudice the status under national law of 
churches and religious associations or communities in the Member States. 

2. The Union equally respects the status under national law of philosophical and 
non- confessional organisations. 

3 Recognising their identity and their specific contribution, the Union shall maintain 
an open, transparent and regular dialogue with these churches and organisations. 

The Charter Provisions Relevant to Religious Discrimination 

Article 21 CFR provides for a prohibition against the EU institutions or the 14.95 
Member States, when implementing EU law, acting on 'any discrimination based 

203 See European Commission Reasoned Opinion 226/EC to the UK Government re Infringement 
No 2006/2450 at aras 18-20: 'The Commission maintains that the wording used in Regulation 7(3) of 
Employment p 

p yment Equality (Sexual Orientation) Regulations 2003 is too broad, going beyond the definition 
of genuine occupational requirements allowed under Article 4(1) of the Directive. The Commission 
reiterates its view, expressed in the letter of formal notice, that the rationale behind Article 4(1) is not 
the exclusion of "negative" characteristics. Furthermore the wording of the national legislation 
contradicts the provision under Article 4(2) which provides that permitted differences of treatment 
based on religion "should not justify discrimination on another ground" ... The UK Government has 
informed the Commission that the new Equality Bill currently under discussion before the UK 
Parliament will amend this aspect of UK law and bring the UK law into line with the Directive ... 
However, in the absence of adoption and a formal date of entry into force of the new law, the 
Commission maintains that the UK has incorrectly transposed Article 4(1) and 4(2) of the Directive.' 
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on any ground such as ... religion or belief, political or any other opinion'. Article 
22 CFR also commits the EU to 'respect cultural, religious and linguistic diver- 
sity', while Article 10(1) CFR reflects the principles and terms of Article 9 ECHR 
in proclaiming 

the right to freedom of thought, conscience and religion. This right includes freedom to 
change religion or belief and freedom, either alone or in community with others and in 
public or in private, to manifest religion or belief, in worship, teaching, practice and 
observance. 

And the right of parents to ensure, in accordance with their national legal 
provisions, the education and teaching of their children in conformity with their 
religious convictions is also provided in Article 14(3) CFR. 

Secondary EU Legislation in Relation to Religious Discrimination 

14.96 The EU has exercised the competence given it under the Treaties to legislate in the 
area of religious discrimination. The Employment Equality Directive 2000/78/EC 
outlaws discrimination in or connected with the workplace which is based on, 

among other grounds, an individual's religion or belief. This same Directive also 
covers employment- or occupation -related discrimination on grounds of disabil- 
ity, age or sexual orientation. It covers direct or indirect discrimination on any of 

its prohibited grounds, and includes harassment and instructions to discriminate 
based on any of these grounds (Article 2), but it does not cover difference of 

treatment based on nationality or statelessness (Article 3(2)). 

14.97 The Employment Equality Directive 2000/78/EC seeks to ensure the application 
by all in both the public and private sectors of the principle of equal treatment/ 
non -discrimination on any of its prohibited grounds in relation to: conditions of 

access to and promotion within employment, self -employment and occupation 
(Article 3(1)(a)), and vocational training and practical work experience (Article 
3(1)(b)); employment and working conditions, including dismissal and pay 
(Article 3(1)(c)); and membership of professional and employer or employee 
organisation (Article 3(1)(d)). It does not apply to payments of any kind made by 

State social security or social protection schemes (Article 3(3)). 

14.98 With a view to ensuring full equality in practice, Article 7(1) of the Employment 
Equality Directive 2000/78/EC allows for the possibility of positive action by 

Member States to prevent or compensate for disadvantages linked to any of the 

Directive's prohibited grounds of discrimination. As with the other equality 
directives, Employment Equality Directive 2000/78/EC sets down minimum 
requirements, and implementation of the Directive cannot be used by Member 
States to water down the degree of protection against such discrimination already 
afforded by them under their national laws (Article 8).204 Article 9 of the Directive 
requires Member States to provide adequate enforcement measures (including 

2°4 See Case C- 246/09 Bulicke v Deutsche Büro Service GmbH 8 July [2010] ECR I -nyr; [2011] 1 CMLR 

238. 
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allowing legitimately interested associations to support any wronged individual 
in litigation or in relevant administrative procedure), even after the termination of 
the relationship in which the discrimination is alleged to have taken place. Article 
10 allows for the shifting the burden of proof on to any respondent once adequate 
facts have been established from which a presumption might properly be drawn 
of discrimination on any of the ,prohibited grounds. Article 11 outlaws any 
victimisation for reliance on the protections afforded by the Directive. Article 17 
requires Member States to legislate for effective, proportionate and dissuasive 
sanctions, which may comprise the payment of compensation to the victim of the 
unlawful discrimination. 

Two provisions of the Directive make reference specifically to the possibility of 14.99 
justified discrimination on grounds of religion or belief. Article 15 make particu- 
lar provision in relation to Northern Ireland, to allow for religious criteria to be 
taken into account in the recruitment of police and their support staff and 
teachers in Northern Ireland. Article 4(1)205 allows for the possibility of genuine 
and determining occupational requirements based on a characteristic related to 
any of the otherwise prohibited discrimination grounds covered by the Directive 
to be justified if aimed at a legitimate end and proportionate in their means of 
achieving it. Article 4(2)206 makes specific provision in relation to the possibility of 
justified discrimination in the case of occupational activities within churches or 
other public or private organisations the ethos of which is based on religion or 
belief. 

In order to understand the provisions of Article 4 of Directive 2000/78/EC, a 14.100 
crucial distinction must be made between: 

a) the concept of protecting an individual against discrimination in the work- 
place on the grounds of his or her religious beliefs; and 

zos Article 4(1) of the Employment Equality Directive 2000/78/EC provides as follows: 
'Occupational requirements 
Notwithstanding Article 2(1) and (2), Member States may provide that a difference of treatment 

which is based on a characteristic related to any of the grounds referred to in Article 1 shall not 
constitute discrimination where, by reason of the nature of the particular occupational activities 
concerned or of the context in which they are carried out, such a characteristic constitutes a genuine 
and determining occupational requirement, provided that the objective is legitimate and the require- 
ment is proportionate. 

206 Article 4(2) of the Employment Equality Directive 2000 /78 /EC provides as follows: 
2. Member States may maintain national legislation in force at the date of adoption of this Directive 

or provide for future legislation incorporating national practices existing at the date of adoption of this 
Directive pursuant to which, in the case of occupational activities within churches and other public or 
private organisations the ethos of which is based on religion or belief, a difference of treatment based 
on a person's religion or belief shall not constitute discrimination where, by reason of the nature of 
these activities or of the context in which they are carried out, a person's religion or belief constitute a 
genuine, legitimate and justified occupational requirement, having regard to the organisation's ethos. 
This difference of treatment shall be implemented taking account of Member States' constitutional 
provisions and principles, as well as the general principles of Community law, and should not justify 
discrimination on another ground. 

Provided that its rovisions are otherwise complied with, this Directive shall thus not prejudice the 
right of churches and other public or private organisations, the ethos of which is based on religion or 
belief, acting in conformity with national constitutions and laws, to require individuals working for 
them to act in good faith and with loyalty to the organisation's ethos. 
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b) the claim that an employing organisation's religious beliefs justify its dis- 
criminating against individuals in the workplace. 

Discrimination against individuals in the workplace on grounds of their 
religion or beliefs 

14.101 While the Employment Equality Directive 2000 /78 /EC undoubtedly outlaws 
discrimination against individuals in the workplace on grounds of their religion 
or beliefs, it is not clear how strong that protection might be in practice. In Prais v 

Counci207 the claimant, an observant Jew, had been unable to sit the concours 

général examination, passing which is a prerequisite for employment with the EU 

institutions, because the examination had been scheduled for the same day as a 

religious festival. In dismissing her claim for annulment of the competition 
results and damages, the Court of Justice observed that the EU institutions 
should, at least, have had regard to and considered the possibility of accommo- 
dating her religious beliefs. 

14.102 Section 13 of the Human Rights Act 1998 provides as follows: 

If a court's [or tribunal's] determination of any question arising under this Act might 
affect the exercise by a religious organisation (itself or its members collectively) of the 

Convention right to freedom of thought, conscience and religion, it must have particular 
regard to the importance of that right. 

But the Council of Europe jurisprudence on Article 9 ECHR in the workplace 
seems to point to a certain unwillingness to allow considerations based on 

religious belief or practice to be used by employees to demand changes or seek 

accommodation in their conditions of their employment. In particular, where an 

individual's religious beliefs conflict with contractual or other employment 
conditions, the Strasbourg institutions have tended to find that any non- 

appointment to, or dismissal from, employment does not constitute interference 
with freedom of thought, conscience or religion. Thus in Ahmad y United King - 

dom,208 the European Commission for Human Rights rejected as 'manifestly 
unfounded' a claim of interference with Article 9 ECHR made by a Muslim 
teacher against his local authority employer who had refused him permission to 

absent himself from school on Friday afternoons in order to attend religious 
services at the mosque. The employer was held entitled to rely upon the terms of 

the contract actually agreed between the parties. And in Stedman y United 

Kingdom,209 the dismissal of an existing employee for refusing, on religious 
grounds, to sign a new contract of employment providing for Sunday work was 

held by the Commission not to constitute an interference by her employer with 

her freedom of religion on the grounds that the employee was free to resign from 

her employment and thereby carry on with her Sabbatarian religious observance. 
Since the applicant had failed to show that she was pressurised to change her 

207 Case 130/75 Prais y Council[1976] ECR 1589. 
208 Ahmad y United Kingdom (1982) 4 EHRR 125 (also known as X v UK, Commission Decision of 12 

March 1981, Decisions and Reports (DR) 22, p 27). 
209 Stedman y United Kingdom (1997) 23 EHRR CD 168. 
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religious views or was actively prevented by her employer from practising her 
religion or manifesting her beliefs, there was no breach of Article 9(1) ECHR by 
the State. To like effect was the Commission's non -admissibility decision in 
Konttinen v Finland,210 upholding the dismissal of a Seventh Day Adventist from 
his position with Finnish State Railways for his refusal, in accord with his 
religious beliefs, to work after sunset on a Friday.211 In the House of Lords 
decision in R (SB) v Governors of Denbigh High School, Lord Bingham commented 
on this and other Strasbourg decisions thus: 

The Strasbourg institutions have not been at all ready to find an interference with the 
right to manifest religious belief in practice or observance where a person has voluntar- 
ily accepted an employment or role which does not accommodate that practice or 
observance and there are other means open to the person to practise or observe his or 
her religion without undue hardship or inconvenience 212 

Discrimination by religious organisations in the workplace on religious 
grounds 

Recognising the distinctive role played by religious organisations, the Employ- 14.103 
ment Equality Directive's Recital 24213 makes express reference to -and Article 
4(2) allows for -the possibility of Member States maintaining existing provisions 
or national practices which permit, in the context of occupational activities within 
churches and religious organisations, differences in treatment based on a person's 
religion or belief. To be justified in law, any such continued 
tion has to be shown (whether by reason of the nature of the particular occupa- 
tional activities or the context within which they are carried out) to be a genuine, 
legitimate and justified occupational requirement, having regard to the religious 
organisation's religious ethos. Such permitted discrimination has also to be 
compliant with the Member States' individual national constitutional require- 
ments, compatible with the general requirements of EU law (including funda- 
mental rights) and, perhaps most importantly, 'should not justify discrimination 
on another ground'. 

As a derogation from the general principle of equal treatment, any provision 14.104 
allowing for the possibility of justified discrimination has, under the general 

210 Application no 24949/94 Konttinen v Finland, 3 December 1996. 
211 This line of case law was accepted and applied in domestic law in Copsey v Devon Clays Limited 

[2005] ICR 1789 (CA). 
212 R (SB) v Governors of Denbigh High School [2007] 1 AC 100, per Lord Bingham at para 23. See, 

more recently, Siebenhaar v Germany [2011] ECHR 18136/02 (Fifth Section, 3 February 2011) where the 
Strasbourg court held that the dismissal of a Catholic kindergarten teacher by Protestant Church for 
her active commitment to a third religious community -which styled itself the Universal Church/ 
Brotherhood of Humanity -was justified. 

213 Recital 24 to the Employment Equality Directive 2000/78/EC is in the following terms: 'The 
European Union in its Declaration No 11 on the status of churches and non -confessional organisations, 
annexed to the Final Act of the Amsterdam Treaty, has explicitly recognised that it respects and does 
not prejudice the status under national law of churches and religious associations or communities in 
the Member States and that it equally respects the status of philosophical and non -confessional 
organisations. With this in view, Member States may maintain or lay down specific provisions on 
genuine, legitimate and justified occupational requirements which might be required for carrying out 
an occupational activity.' 
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interpretative principles of EU law, to be given a narrow reading.214 Article 4(2) of 

the Employment Equality Directive 2000/78/EC would seem to be intended to 

allow for the possibility of justified work -related discrimination by religious 
organisations on the basis of an individual's (competing) religious beliefs, so as to 

ensure (in the concluding words of Article 4(2)) that the 'individuals working for 

them act in good faith and with loyalty to the organisation's ethos', albeit that the 
employing religious organisation has itself also to act in good faith and in 

accordance with the principle of due process in coming to decisions relating those 
employed in an organisation with a religious ethos 215 

14.105 But what Article 4(2) of the Employment Equality Directive 2000/78/EC most 
certainly does not allow for is any recognition or national validation of acts of 

workplace discrimination by religious bodies which are based on grounds which 
are otherwise made unlawful- whether by the Employment Equality Directive 
2000 /78 /EC (that is to say disability, age or sexual orientation), or by the Race 

Discrimination Directive 2000/43/EC (racial and ethnic origin) or by the Equal 
Treatment (Employment) Directive 2006/54/EC (sex) -even where such discrimi- 
nation is said to be religiously based or motivated. 

14.106 It would appear from European case law that, just as considerations derived from 
Article 9 ECHR do not confer upon an individual an absolute right to be able to 

work or to be employed in a manner consistent with his religious beliefs, Article 9 

ECHR cannot be relied upon by an employer as giving a general or unqualified 
right to determine the conditions under which he might be willing to employ 
others consistent with the employer's religious beliefs. Thus in Association Frater- 

nité de Saint -Pie X,216 the French Cour de Cassation held that the dismissal by a 

Catholic traditionalist association of an individual who had been employed by 

them as an assistant sacristan of their church on discovering that he was 

homosexual, could not be justified on the ground of the Church's teaching against 
homosexuality and was therefore unlawful. The religious organisation's claim to 

freedom from discrimination on grounds of religion or belief was held not to 

extend to giving the religious organisation a general right to discriminate against 
others on the basis of their otherwise protected characteristics, on grounds of its 

own religion or beliefs. 

A 'Ministerial exception' for the Churches from EU Equality law? 

The Ministerial exception in US law 

14.107 The 'ministerial exception' is a US court created principle said to be implicit 
within and derived from the US Constitution's First Amendment's prohibition of 

214 See, eg, Case C- 465/04 Honyvem Informazioni Commerciali Sri v Mariella De Zotti [2006] ECR 

I -2879 at para 24: '[A]ccording to settled case law, the terms used to establish exceptions to a general 
principle laid down by EU law ... are to be interpreted strictly (Case C- 150/99 Stockholm Lindöpark 

[2001] ECR I -493, paragraph 25).' 
215 See Lombardi Vallauri v Italy [2009] ECHR 39128/05 (Second Section, 20 October 2009). 
216 Association Fraternité de Saint -Pie X, Cass soc 17 April 1991 JCP 1991 21724. 
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'religious establishment' and its guarantee of 'religious freedom' 217 In Weishuhn v 
Catholic Diocese of Lansing (No 1)218 the State of Michigan Court of Appeals at 152 
described the 'ministerial exception' as: 

a non -statutory, constitutionally compelled exception to the application of employment - 
discrimination and civil rights statutes to religious institutions and their 'ministerial' 
employees. The ministerial exception has its roots in the Establishment and Free 
Exercise of Religion clauses of the First Amendment and generally bars inquiry into a 
religious institution's underlying motivation for a contested employment decision. 

Religious institutions are said to have a constitutional right under the US 14.108 
Constitution to be free from judicial interference in the selection of those who 
work for them on the basis of a general 'non -establishment' derived principle of 
non -interference in the internal governance of church /mosque /temple/ 
synagogue. The ministerial exception is also motivated by 'religious freedom' 
based concerns that secular authorities should not be involved in evaluating or 
interpreting religious doctrine. Consequently a broad margin of appreciation is 
given to religious bodies in disputes with their workers. Indeed many employ- 
ment protection statutes are, in effect, disapplied by the US courts when it comes 
to employment by and for a religious institution, for example: 

(1) minimum wage: in Alcazar and Rosas v Corporation of the Catholic Archbishop of 
Seattle219 the US Court of Appeals (9th circuit) applied the ministerial excep- 
tion to strike out a 'minimum wage' claim for unpaid overtime which had 
been brought by two Mexican seminarians working in a parish placement in 
the Catholic Diocese of Seattle. 

(2) sex discrimination: in Elvig v Calvin Presbyterian Church220 the US Court of 
Appeals ruled that no claim could be brought by a Presbyterian Minister 
associate pastor against her employer for sex discrimination in first limiting 
her duties, suspending her, and then terminating her employment, since the 
court considered that this head of the claim fell squarely within the 'Ministe- 
rial exception'. The Court of Appeals did, however, allow her claim for 
damages based on sexual harassment claim to proceed against her Church 
employer on the basis that sex harassment was not 'a part of the minister's 
employment relationship with the church'.221 

(3) disability discrimination: in Werft v Desert Southwest Annual Conf. of the United 
Methodist Church "' the US Court of Appeals held that the decision whether or 
not to accommodate a minister's physical disability was a matter touching 
directly upon the protected relationship between a church and its minister, 
and therefore fell fully within the Ministerial exception and was accordingly 
not justiciable. The decision in Equal Employment Opportunity Commission and 

217 See Hollins v Methodist Healthcare, Inc, 474 F.3d 223, 225 (6th Cir 2007). 
218 Weishuhn v Catholic Diocese of Lansing (No 1), 279 Mich App 150; 756 NW2d 483 (2008). 
219 Alcazar and Rosas v Corporation of the Catholic Archbishop of Seattle (No 09- 35003) US Court of 

Appeals (9th cir, en banc) (unreported decision, 10 December 2010). 
22° Elvig v Calvin Presbyterian Church, 375 F.3d 951 (9th cir 2004). 
221 

See, to like effect, Bollard v California Province of the Society of Jesus, 196 F.3d 940 (1999). 
222 

Werft v Desert Southwest Annual Conf of the United Methodist Church 377 F.3d 1099 (9th cir 2004). 
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Perich v Hosanna -Tabor Evangelical Lutheran Church223 which, at the time of 
writing was the subject of the appeal to the US Supreme Court also involves a 

claim of a breach by the employer of their duties to employees under the 
Americans with Disabilities Act. 

(4) discrimination on grounds of national origins: in Gloria Alicea- Hernandez y 

Catholic Bishop of Chicago224 the US Court of Appeals struck out a claim made 
by a woman of Hispanic origin to the effect that her church employers had 
discriminated against her both on grounds of her national origins and on the 
basis of her gender. 

(5) whistle - blowing disputes: in Weishuhn v Catholic Diocese of Lansing (No 2)225 

the State of Michigan Court of Appeals applied the ministerial exception to 

the civil rights and whistleblower violation claims made by a teacher of 

maths and religion in a parochial elementary school against her Church 
employers. 

14.109 As has been observed 

The 'ministerial exception' allows religious employers to avoid liability for discrimina- 
tion when making employment decisions concerning employees who qualify as minis - 
ters. Nearly all courts determine ministerial status under a primary duties test that 

considers whether an employee's job responsibilities render him 'important to the 

spiritual and pastoral mission of the church'. If so, the court will bar the employee's 
discrimination claim in order to protect church autonomy. Although the Supreme Court 
has never endorsed the ministerial exception, every circuit court to have considered the 

issue has adopted the exemption.226 

14.110 In theory, the 'ministerial exception' can only be prayed in aid by religious 
institutions in relation to those of their workers who carry out ministerial or 

spiritual functions for their churches or congregations. But the US courts have 

developed a broad test for what constitutes a 'spiritual or Ministerial function'. 
Thus in Melanie Starkman v Evans227 the US Court of Appeals applied the 

Ministerial exception to strike out a claim made by a woman who had been 

employed as a church music director. In Rosas v Corporation of the Catholic 

Archbishop of Seattle the US Court of Appeal observed: 

[I]if a person (1) is employed by a religious institution, (2) was chosen for the position 
based 'largely on religious criteria', and (3) performs some religious duties and respon- 

sibilities, that person is a 'minister' for purposes of the ministerial exception.228 

223 Equal Employment Opportunity Commission and Perich v Hosanna -Tabor Evangelical Lutheran 

Church, 9 March 2010, US Court of Appeals (6th Cir 2010). 
224 Gloria Alicea- Hernandez v Catholic Bishop of Chicago, 320 F.3d 698 (7th Cir 2003). 
zzs Weishuhn v Catholic Diocese of Lansing (No 2) State of Michigan Court of Appeals 

(unreported -26 January 2010). 
226 'Notes-the Ministerial exception to Title VII: the case for a deferential primary duties test' 121 

Harvard Law Review 1776 -97 (2008) at 1776. 
227 Melanie Starkman v Evans, 198 F.3d 173 (5th Cir 1999). 
228 Rosas v Corporation of Catholic Archbishop of Seattle, 598 F.3d 668 (9th Cir 2010) para 12 (decision 

affirmed on appeal en banc in Alcazar and Rosas v Corporation of the Catholic Archbishop of Seattle above 

n 272). 
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And so -in what might be seen as adding legal insult to spiritual injury -even in 14.111 
relation to religious bodies which would deny them the possibility of ordination, 
women can be found by the courts to be 'ministers' for the purposes of the 
application of the Ministerial exception, such as to deny them the protection of 
employment protection and equality laws. Thus in Equal Employment Opportunity 
Commission v Catholic University of America229 the US Court of Appeals found that 
a Catholic nun whose primary duties were to teach canon law at Catholic 
University and who was 'entrusted with instructing students in the "fundamental 
body of ecclesiastical laws" that governs the Church's sacramental life, defines 
the rights and duties of its faithful and the responsibilities of their pastors, and 
guides its administration' was a ministerial employee. In Gloria Alicea- Hernandez v 
Catholic Bishop of Chicago230 the Ministerial exception was found to cover the 
employment by a church of a 'Hispanic communications director'. And in Lynette 
M. Petruska v Gannon University and others 231 the United States Court of Appeals 
for the Third Circuit held that a woman appointed to the position of permanent 
University Chaplain to private Catholic diocesan college located in Erie, Pennsyl- 
vania could not sue her employers in respect of her allegations that her dismissal 
from her position had been tainted by motives of sex discrimination. 

By contrast, in Equal Employment Opportunity Commission and Perich v. Hosanna- 14.112 
Tabor Evangelical Lutheran Church232 refused to extend the Ministerial exception to 
a disability discrimination /dismissal claim made by general primary school 
teacher employed in a school affiliated to Lutheran Church- Missouri Synod who 
also taught a daily half -hour religion class and daily led her class in prayer. It is in 
relation to this last case that the petition for a writ of certiorari to the US Supreme 
Court has been successfully presented on behalf of the Lutheran Church. The 
petition for certiorari in the case noted as follows: 

The federal courts of appeals have long recognised the 'ministerial exception', a First 
Amendment Doctrine that bars most employment- related law suits brought against 
religious organisations by employees performing religious functions. The circuits are in 
complete agreement about the core application of this doctrine to pastors, priests and 
rabbis. But they are evenly divided over the boundaries of the ministerial exception 
when applied to other employees. The question presented is: 

Whether the Ministerial exception applies to a teacher at a religious elementary 
school who teaches the full secular curriculum, but also teaches daily religion 
classes, is a commissioned minister, and regularly leads students in prayer and 
worship 233 

229 Equal Employment Opportunity Commission v Catholic University of America, 83 F.3d 455, 461 (DC 
Cir 1996). 

20 Gloria Alicea- Hernandez v Catholic Bishop of Chicago, above n 277. 
i Lynette M Petruska v Gannon University and others (Case No 05- 1222 -Decided September 6, 

2006) 462 F.3d 294. 
232 Equal Employment Opportunity Commission and Perich v Hosanna -Tabor Evangelical Lutheran 

Church, above n 276. 
233 

http : / /sblog.s3.amazonaws.com /wp- content /uploads /2010/11/10- 553.pdf. 
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A common law 'Ministerial exception' in the UK ? 

14.113 In contrast to the position in the United States (where a strict separation between 
Church and State is said to be constitutionally mandated by the US Constitution's 
First Amendment ban on the US Congress making any law 'respecting an 
establishment of religion, or prohibiting the free exercise thereof'), the principle of 
separation of Church and State has, in fact, no place historically in the polities 
now making up the UK. In stark contrast to the polity of the United States, the 
United Kingdom contains one formally established church in the Church of 
England,234 and a statutorily recognised national church in the Church of Scot- 

land 235 Other churches or religious organisation are formally treated in English 
and Scots law respectively as private clubs or voluntary societies following, on a 

consensual basis only, a common rule or compact or private constitution,236 
and, as such, have historically been subject to the civil court's supervisory 
jurisdiction237 so as to ensure that the relevant church authorities238 both acted 
in a procedurally fair manner239 and properly followed their own internal 

234 See Act for Securing the Church of England 1706. See too Diocese of Southwark y Coker [1998] ICR 

140 per Mummery LJ at 148F -G: '[T]hat relationship [between bishop and curate], cemented by the 
oath of canonical obedience, is governed by the law of the established church, which is part of the 

public law of England, and not by a negotiated, contractual arrangement.' 
235 See Church of Scotland Act 1921 and generally MA MacLean, Crown Rights of the Redeemer: The 

Spiritual Freedom of the Church of Scotland (Edinburgh, St Andrew Press, 2009). In Wight y Presbytery of 

Dunkeld (1870) 8 Macph 921, in which suspension of a judgment of the Church of Scotland was sought 
in a matter of alleged scandalous conduct by a Minister, the Court of Session declined to interfere, 
with the Lord Justice -Clerk (Moncreiff) stating (at 925): 'If ... this were a case in which we were called 
upon to review the proceedings of an inferior court, I should have thought a strong case had been 
made out for our interference. But whatever inconsiderate dicta to that effect may have been thrown 
out, that is not the law of Scotland. The jurisdiction of the Church courts, as recognised judicatories of 

this realm, rests on a similar statutory foundation to that under which we administer justice within 
these walls ... Within their spiritual province the Church courts are as supreme as we are within the 

civil; and as this is a matter relating to the discipline of the Church, and solely within the cognisance of 

the Church courts, I think we have no power whatever to interfere.' 
236 See, eg, Murray (Moderator of the General Assembly or Synod of the Dutch Reformed Church in South 

Africa) y Burgers (1867) 1 PC [LR] 362, per Lord Westbury: 'The Dutch Reformed Church in the Colony 
of the Cape of Good Hope is a voluntary society, constituted and subsisting by mutual agreement. The 

regulation of its Ecclesiastical affairs depends upon contract, and the authority of its governing bodies 
is derived wholly from the submission and agreement of the members, Ecclesiastical and lay, which 
constitute the Church or Society' 

237 For a recent example of an application in Scotland to the Court of Session's supervisory 
jurisdiction over the affairs of the non -established churches, see MacDonald y The Free Presbyterian 
Church, Synod and Northern Presbytery [2010] CSOH 55; [2010] SCLR 475, OH. 

238 See, eg, M'Millan y The Free Church (1859) 22 D 290 per Lord President M'Neill at 314: 

'[ Inndividuals and public bodies act very differently in regard to matters. Neither nations, nor 

multitudes nor public assemblies nor corporate bodies are always under the same control and 

restraint that individuals are. They do acts that individuals would shrink from; and I do not find in 

history any sold ground for holding that parties associated as religious bodies, or congregated under 
a religious banner or actuated by religious frenzy, it may be, or excess of zeal, are exempted from that 

general rule. ... [I]n such case the courts of law would give redress.' 
239 In M'Donald v Burns, 1940 SC 376, a dispute between the Roman Catholic Bishop of St Andrews 

and Edinburgh and a group of nuns whom he sought to expel from their convent, the Inner House of 

the Court of Session confirmed that it would hold the church courts to the requirements of natural 
justice and would countenance striking down their decisions if and in so far as they had 'been marked 
by such gross and fundamental irregularity as would, in the case of an ordinary civil tribunal, be 

sufficient to vitiate the proceedings', even if they were otherwise apparently reached in accord with 

the requirements of the relevant church (canon) law. 
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rules240 when determining issues which impacted upon the recognised funda- 
mental civi1241 or ecclesiastical242 rights of individuals who were also church 
members 243 

In the majority of other European States too, the constitutional norm (even in 14.114 
countries such as France244 and Turkey245 which embody the principle of laïcité or 
secularism) is for some form of official recognition246 and /or State regulation247 of 
religious organisations. There is, then, simply no proper constitutional basis, in a 
UK (and more broadly in a European) context, for the courts of the Member States 
to follow US case law in seeking to carve out a common law 'ministerial 
exception'. 

And yet, perhaps under the influence of the US case law outlined above, by the 14.115 
last quarter of the twentieth century the growing tendency of the courts -at least 
in England and Wales -was to seek to avoid becoming mired in matters of 

240 See, eg, Long v Bishop of Cape Town (1863) 1 Moore PC (NS) Cases 765 per Lord Kingsdown at 774 
(emphasis added): 'The Church of England, in places where there is no Church established by law, is 
in the same situation with any other religious body -in no better, but in no worse position; and the 
members may adopt, as the members of any other communion may adopt, rules for enforcing 
discipline within their body which will be binding on those who, expressly or by implication, have 
assented to them. It may be further laid down that where any religious or other lawful association has 
not only agreed on the terms of its union, but has also constituted a tribunal to determine whether the 
rules of the association have been violated by any of its members or not, and what shall be the 
consequence of such violation; the decision of such tribunal will be binding when it has acted within the scope 
of its authority, has observed such forms as the rules require, if any forms be prescribed, and, if not, has 
proceeded in a manner consonant with the principles of justice.' 

241 See Forbes v Bishops of the Scottish Episcopal Church (1867) 5 Macph (HL) 36, LR, HL Sc 568 per 
Lord Cranworth at 582 (emphasis added): 'There is no jurisdiction in the Court of Session to reduce 
the rules of a voluntary society, or, indeed, to inquire into them at all, except so far as may be 
necessary for some collateral purpose. The only remedy which the member of a voluntary association 
has, when he is dissatisfied with the proceedings of the body with which he is connected, is to 
withdraw from it. If, connected with any office in a voluntary association, there is the right to the enjoyment of 
any pecuniary benefit, including under that term the right to the use of a house or land, or a chapel, or a school, 
then, incidentally, the Court may have imposed on it the duty of inquiring as to the regularity of the proceedings 
affecting the status in the society of any individual member of it.' 

242 Brown v Notre Dame Cathedral, Montreal (1874) 6 PC 157 was a Privy Council cases involving the 
forfeiture of the right to ecclesiastical burial in which, ultimately, the Board ordered the Roman 
Catholic Church authorities to allow the petitioner's deceased husband to be buried on consecrated 
ground within the Cathedral precincts. 

243 See, to similar effect, Pellegrini v Italy (2002) 35 EHRR 2, where the procedures of the Roman 
Rota (the Vatican court dealing with marriage annulment) were so procedurally unfair in failing to 
follow properly adversarial process that the recognition of the validity of their decisions and decrees 
by the Italian State constituted a violation of the petitioner's fair trial and court access rights as 
guaranteed by Article 6(1) ECHR. 

244 See Dogru v France (2009) 49 EHRR 8 for a discussion of the French concept of laïcité, and 
Federation Chrétienne des Témoins de Jehovah de France v France, Application no 53430/99, non- 
admissibility decision of the Second Section of the Court, 6 November 2001, for an example of French 
general regulation potentially impacting upon religious societies. 

245 See Leyla ,Sahin v Turkey (2007) 44 EHRR 5 (GC) for a discussion of the Turkish concept of 
secularism, and Ahmet Arslan and Others v Turkey [2010] ECHR 41135/98 (Second Section, 23 February 
2010), for an example of Turkish public order regulation of the activities of religious societies. 

246 See, eg, Lautsi v Italy [2011] ECHR 30814/06 (Grand Chamber, 18 March 2011); (2010) 50 EHRR 
42, on the Italian Constitution's official recognition of the Roman Catholic Church. 

24' See, eg, Moscow Branch of the Salvation Army v Russia (2007) 44 EHRR 46 and Church of Scientology 
Moscow v Russia (2008) 48 EHRR 16, upholding complaints by religious organisations about the 
Russian authorities' refusal to allow them to register as religious bodies, thereby depriving them of 
any collective legal status or recognition. 
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ecclesiastical sensitivity and /or theological controversy by denying that they had 
jurisdiction to consider (infra- or inter -) religious disputes brought before them. 

14.116 Paradoxically, this new found uneasiness as to the propriety of the civil courts 
ruling on matters religious might be thought to reflect the growing secularisation 
of public life in the UK, with the judges drawn from an increasingly unChurched 
class who-in contrast to their church -going and religiously literate Victorian and 
Edwardian forbears -felt uncomfortable and unqualified to sit in judgment on 
religious matters. Thus, the courts in England and Wales in this period declined 
to consider applications for judicial review brought by individuals exercising 
ministerial functions within various non -established religious denominations on 
the grounds that there was no 'public law' element such as to make the case 
suitable for judicial review, apparently relying on a UK public law principle of 

separation of Church and State which had, in fact, no place historically with the 
polities making up the United Kingdom. Thus R y Chief Rabbi, ex parte Wachmann 
the then Simon Brown J stated: 

[T]he court is hardly in a position to regulate what is essentially a religious function- 
the determination whether someone is morally and religiously fit to carry out the 
spiritual and pastoral duties of his office. The court must inevitably be wary of entering 
so self- evidently sensitive an area, straying across the well -recognised [sic] divide between 

Church and State.248 

14.117 At the same time -and apparently as part of the same phenomenon of the unease 
of the unChurched meddling in matters religious of which they knew little and 
cared less -a line of case law developed which denied ministers of religion access 
to any private law contractual remedies against the religious bodies employing 
their services, on the basis that any contract was made not with their specific 
religious institution but with the God they served, and hence not enforceable 
before the terrestrial courts 249 The duties of a minister of religion were said to be 

essentially 'spiritual' and quite inconsistent with an intention to create contrac- 
tual relations. Accordingly, in President of Methodist Church Conference y Parfitt 
Dillon LJ unequivocally rejected the very possibility of an ordained Minister 
seeking to bring an employment claim against his Church, noting: 

In the spiritual nature of the act of ordination by the imposition of hands and the 

doctrinal standards of the Methodist Church which are so fundamental to that church 
and to the position of every minister in it make it impossible to conclude that any 

contract, let alone a contract of service, came into being between the newly ordained 
minister and the Methodist Church when the minister was received into full connection. 
The nature of the stipend supports this view. In the spiritual sense, the minister sets out 

to serve God as his master; I do not think that it is right to say that in the legal sense he 

is at the point of ordination undertaking by contract to serve the church or the 

conference as his master throughout the years of his ministry. 

248 R y Chief Rabbi, ex parte Wachmann [1992] 1 WLR 1036, QBD per Simon Brown J at 1042 -3. 
2" Diocese of Southwark y Coker above n 287 per Mummery LJ at 146-48 and Staughton LJ at 150, 

CA. 
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[I]t seems to me that it follows, from a correct appreciation of the spiritual nature 
of the minister's position and relationship with the church, that the arrangements 
between the minister and the church in relation to his stationing throughout his 
ministry and the spiritual discipline which the church is entitled to exercise over 
the minister in relation to his career remain non -contractual. 

It is not in dispute that there are persons such as secretaries or caretakers who are 
employed by the Methodist Church or by its local circuits under contracts of 
service. But because of his spiritual position and functions a minister is in a very 
different position from such persons.250 

This line of case law -which effectively sought to carve out a UK 'Ministerial 14.118 
exception' making employment related disputes between those carrying out 
spiritual or ministerial functions and their churches /congregations non- 
justiciable -was essentially ended by a decision of the House of Lords in a 
Scottish appeal, Percy y Church of Scotland251 where their Lordships held by a 
majority (Lord Hoffmann dissenting) that an associate Minister in the (statutorily 
privileged but not formally 'established') Church of Scotland was indeed 
engaged by virtue of a contract of employment with the 'national' Church and 
she was therefore able to claim the normal statutory protections incidental to 
employment, including the right to bring a complaint of sex discrimination before 
an employment tribunal in relation to the circumstances surrounding her demis- 
sion of office as a Minister without being obliged to go before the statutorily 
recognised Church courts first, and exhaust her remedies there. Subsequently in 
New Testament Church of God y Stewart252 the Court of Appeal of England and 
Wales affirmed the competency of a pastor of an independent non -established 
church bringing a claim before the employment tribunal for unfair dismissal 
against his church. And in Moore y The President of the Methodist Conference253 the 
Employment Appeal Tribunal considered that Percy trumped Parfitt and held that 
the Claimant, an ordained Minister 'in full connexion in the Methodist Church', 
was employed by her Church under a contract of service and was therefore able 
to bring a claim for unfair dismissal against the Church. 

These recent UK cases differ from the US decision outlined above in their 14.119 
willingness to allow secular courts to go into the merits of the dismissals in each 
case and determine whether or not, in the secular court's views, the actions of the 
Church authorities were or were not justified. It is difficult convincingly to 
identify one single factor responsible for the divergent paths currently being 
taken between the courts in the UK and those of the United State on the issue of 
proper relationship between secular courts and religious bodies. Certainly the US 
case law -with its avowed wish to avoid 'excessive entanglement' in internal 
religious affairs -seems to allow for the possibility of (religious) institutional 
interests being favoured over the individual's right of access to the court. 

250 President of Methodist Church Conference y Parfitt [1984] ICR 176, CA Dillon LJ (at 182 -83). 
25' Percy y Church of Scotland 2006 SC (HL) 1, [2006] 2 AC 28. 
252 New Testament Church of God y Stewart [2008] ICR 282, CA. 
253 Moore y The President of the Methodist Conference (Appeal No UKEAT /0219/10/DM- 

unreported, 15 March 2011). 
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Whereas for some among the religiously inclined and affiliated, the newer 
European UK) approach may seem to betoken a certain lack of respect for 
religious tradition. In contrast to the position in the US, the secular courts in 
Europe appear increasingly unwilling - particularly in challenges based on 
considerations of fundamental rights - to recognise the autonomy of, and afford 
a margin of appreciation, to religious bodies in matters of their own internal 
governance and /or in their interpretation and application of their religious 
doctrine. Thus as Lord Clarke of Stone -cum -Ebony observed in the UK Supreme 
Court in R (on the application of E) v IFS Governing Body, a case concerning the 
admission requirements to a Jewish faith school: 

149. [I]f the criteria involved discrimination based on ethnic grounds, the decision was 
taken on a ground that was inherently racial and there was direct discrimination 
within section 1(1)(a) of the 1976 Act. If that is so, as I see it, the fact that the 
discrimination was also on religious grounds is irrelevant, as are both the fact that 
the religious grounds have been adopted for thousands of years and the fact that 
the Chief Rabbi and the Office of the Chief Rabbi (and therefore JFS) concentrated 
wholly on the religious questions. 

150. In the Court of Appeal ([2009] PTSR 1442), paragraph 30 Sedley LJ, with whom 
Smith and Rimer LJJ agreed, expressed the view that if that were not so, a person 
who honestly believed, as the Dutch Reformed Church of South Africa until 
recently believed, that God had made black people inferior and had destined them 
to live separately from whites, would be able to discriminate openly against them 
without breaking the law. I agree. It is to my mind no answer to say that the 

discrimination invited by the belief, on the grounds of colour, was overtly racist. It 

is true that such discrimination would be overtly on racial grounds but that is 

because the criteria were inherently based on racial grounds and not because of the 

subjective state of mind of the members of the Dutch Reformed Church or because 
of some principle of public policy. However, the 1976 Act banning direct discrimi- 
nation is an application of public policy, rather like the decision of the United States 
Supreme Court in Bob Jones University IT United States (1983) 461 US 574.E 

14.120 Respect for human rights generally -and equality law in particular -seems 
increasingly to being elevated by the courts in Europe to the high realm of 

unchallengeable public policy, before which religiously based counter -claims 
must quail, and often fail. 

Implementation in the UK 

14.121 The religion or belief provisions of the Employment Equality Directive 2000/ 
78 /EC were initially implemented in the UK by the Employment Equality 
(Religion or Belief) Regulations 2003,255 the substantive provisions of which are 

repealed and replaced by the Equality Act 2010, section 10 of which specifies 
'religion or belief' to be a characteristic protected against discrimination. 

254 R (on the application of E) v IFS Governing Body [2010] 2 WLR 153, UKSC at 204-05 paragraphs 
149 -50. 

255 SI2003/1660. 
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In Glasgow City Council y McNab, the Employment Appeal Tribunal ruled that a 14.122 
local authority could not claim to have a 'religious ethos' in its capacity as the 
provider of faith schools, and so could not rely as against a teacher employee 
upon the genuine occupational requirement based on religion or belief such as to 
justify his ineligibility for a promoted post as a guidance teacher within a Catholic 
State school.256 

And the courts in the UK appear to have set their face against allowing claims by 14.123 
employees in non -religious public employment either that their religiously based 
beliefs -for example, as to the immorality or sinfulness of same -sex sexual 
conduct -should be respected such as to allow them to be exempted from any 
general workplace prohibition against discrimination on grounds of sexual orien- 
tation,257 or that their religious claims might require the modification or non- 
application to them of a general staff dress code to allow them to wear 
distinctively religious apparel or adornment at work.258 As Laws LJ has robustly 
observed: 

24. ... We do not live in a society where all the people share uniform religious beliefs. 
The precepts of any one religion -any belief system -cannot, by force of their 
religious origins, sound any louder in the general law than the precepts of any 
other. If they did, those out in the cold would be less than citizens; and our 
constitution would be on the way to a theocracy, which is of necessity autocratic. 
The law of a theocracy is dictated without option to the people, not made by their 
judges and governments. The individual conscience is free to accept such dictated 
law; but the State, if its people are to be free, has the burdensome duty of thinking 
for itself. 

25. So it is that the law must firmly safeguard the right to hold and express religious 
belief; equally firmly, it must eschew any protection of such a belief's content in the 
name only of its religious credentials. Both principles are necessary conditions of a 
free and rational regime.259 

Paragraph 2 of Schedule 9 to the Equalities Act 2010 effectively sets out the UK's 14.124 
own statutory 'ministerial exemption' clause. This makes provision, in the context 
of 'employment for the purposes of an organised religion', for the application of 
occupational requirements relative to sex, to issues of gender reassignment, to 
married /civil partnership status and to sexual orientation. No mention is made of 

256 Glasgow City Council v McNab [2007] IRLR 476 (EAT). 
25' See, eg, Ladele v Islington London Borough Council [2010] 1 WLR 955; [2010] ICR 532 (CA), 

concerning a marriage registrar who refused to officiate at same -sex civil partnerships because of her 
religious beliefs; McFarlane v Relate Avon Ltd [2010] IRLR 196 (EAT), concerning a relationship 
counsellor who sought to be exempted from work with same -sex couples where specifically sexual 
issues were involved on grounds of his belief in the immorality of this conduct; and McClintock v 
Department of Constitutional Affairs [2008] IRLR 29 (EAT), concerning a magistrate who objected to 
hearing cases involving the possible placement of children with same -sex couples on ethical grounds 
to the effect that the placing of children in such an environment was potentially harmful to them. 

258 Eweida v British Airways plc [2010] ICR 890; [2010] IRLR 322 (CA). See too Azmi v Kirklees 
Metropolitan Borough Council [2007] IRLR 484 (EAT), upholding the lawfulness of a suspension of a 
school teaching assistant after she persistently refused to follow an instruction not to wear a full-face 
veil when in class with pupils, assisting a male teacher. 

288 McFarlane v Relate Avon Limited [2010] EWCA Civ 880; [2010] IRLR 872, Laws LJ's decision 
refusing a renewed application for leave to appeal from the decision of the EAT in McFarlane v Relate 
Avon Ltd, above n 310. 
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the possibility of such religious genuine occupational requirements relative to 
race, disability or age. 

14.125 Any requirement imposed on the expressly permitted grounds in paragraph 2 in 
relation to 'employment for the purposes of an organised religion' need not be 
shown to be proportionate or necessary, or aimed at some legitimate end. Instead, 
the statute requires only that the court be satisfied that the requirement or 
requirements in question is or are being applied 'so as to comply with the 
doctrines of the religion' (the 'compliance principle') or, because of the nature or 

context of the employment, to 'avoid conflicting with the strongly held religious 
convictions of a significant number of the religion's followers' (the non -conflict 
principle'). Thus there might be imposed, under reference to paragraph 2: 

a) a requirement to be of a particular sex (thereby allowing, for example, for the 
continuation of a male -only priesthood) (paragraph 2(4)(a)); 

b) a requirement not to be a transsexual person (thereby permitting, for exam- 
ple, the maintenance or imposition of a ban on transsexuals as priests or 

ministers, or monks or nuns) (paragraph 2(4)(b)); 
c) a requirement not to be married or a civil partner (and so allowing for single 

status /celibacy requirements to be maintained in relation to priests or monks 
and nuns) (paragraph 2(4)(c)); 

d) a requirement not to be married to, or the civil partner of, a person who has a 

living former spouse or civil partner (so allowing for a prohibition on church 
employees from being married or civilly partnered to the divorced) (para- 
graph 2(4)(d)); 

e) a requirement relating to the circumstances in which a marriage or civil 

partnerships came to an end (allowing, perhaps, for ordination for those 
previously married who are now widowed or whose marriages had been 
annulled, while maintaining a ban against ordination of the divorced) (para- 
graph 2(4)(e)); 

f) a requirement related to sexual orientation (paragraph 2(4)(f)). This last is 

discussed at paras 14.106 et seq below in relation to the provisions against 
discrimination on grounds of sexual orientation. 

14.126 Such religiously justified or mandated requirements may then be applied by the 

relevant decision -maker within the context of employment for the purposes of an 

organised religion as the basis for decisions about: to whom to offer, or to refuse, 
employment, or (not) to recommend for appointment to a personal or public 
office; promotion within employment or office; dismissal from employment or 

termination of office. 

Religion and Equality Law: Squaring the Circle 

14.127 The relationship between the expression of religious beliefs and practice and 

equality law is a fraught one. Equality law, as currently interpreted, treats the 

various prohibited grounds of discrimination -age, disability, race, religion, sex 

(including transgender status), marital status and sexual orientation -as being of 
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equal weight and standing; there is no hierarchy among these grounds. For the 
purposes of employment and the provision of goods and services it is, in general, 
no longer lawful to take any account of any of these listed characteristics. They 
are deemed by the law to be irrelevant to decisions about who to employ, or who 
to serve. And with the exception of disability, the characteristics protected by 
equality law can, in principle, be relied upon by anyone. Thus a white, male, 
middle -aged, married, heterosexual Christian can pray in aid anti- discrimination 
law if he is subject to detrimental treatment which is directly or indirectly 
referable to the fact that he is male, or middle -aged, or white or heterosexual or 
Christian. 

But there then arises the paradox. Is it not unlawful discrimination against, for 14.128 
example a committed Muslim or Christian, to prevent him from acting upon his 
religiously based beliefs by say: his asking to be relieved of his duties as a civil 
registrar to solemnise same sex civil partnerships ;260 or his seeking exemption in 
his job as relationship /marriage guidance counsellor from working with same 
sex couples261; or in his refusing to rent a double- bedded room to a gay couple in 
the hotel which he owns262 and runs; or in his wearing a religious symbol to 
work ;263 or in his seeking to foster264 or to adopt265 children within a home context 
which strongly emphasises a religiously based moral code of right behaviour? It 
appears not. The courts analyse such cases from a discrimination law perspective 
by asking whether a person without religiously based views would have been 
permitted to act in any of these ways. If both a religious and a non -religious 
person would not have been permitted to do these things, then there is no 
discrimination on grounds of religion or belief. 

For the religious, however, this feels like a false comparison and an empty 14.129 
exercise on the part of the courts. The point about religiously based beliefs is that, 
for their adherents, they are justified. These beliefs are embedded within an 
overarching (religious) system. Their beliefs form an inextricable part of that 
religious world view. Their religious beliefs are intimately tied into the moral 
values to which they would adhere, by word and deed. Failing to act on those 
beliefs is not an option for the religious, because a failure so to act expresses for 
them a denial of their beliefs. 

Thus, for the religious, their attitudes and judgments on right conduct are the 14.130 
very opposite of 'prejudice' which anti- discrimination law was supposed to be 
aimed at. And, they would say, there can be no proper comparison between those 
who would discriminate on grounds of a religiously informed conscience, and 
those who so act simply from unthinking incoherent prejudice or bigotry. The 

26° Ladele v Islington LBC above n 310. 
261 McFarlane v Relate Avon Ltd above n 310. 
262 Hall and Preddy v Bull and Bull [2011] EW Misc 2 (CC) (Bristol County Court, 4 January 2011) 

Judge Andrew Rutherford. 
26° Eweida v British Airways Plc above n 311. 
264 

R. (on the application of Johns) v Derby City Council [2011] EWHC 375 (Admin); [2011] 1 FCR 493 
and McClintock v Department of Constitutional Affairs above n 310. 

265 See Catholic Care (Leeds Diocese) v Charity Commission for England and Wales [2010] EWHC 520 
(Ch), [2010] 4 All ER 1041 (17 March 2010). 
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pretended comparison between the religious and the irreligious wrongly treats 
unlike cases alike. The law should, instead, respect those who act on the basis of 
religiously informed conscience and make reasonable adjustments to accommo- 
date them. 

14.131 On this analysis, being religious is more akin, for discrimination law purposes, to 
having a disability. The law does not compare the disabled with the able - bodied 
and say that they should be treated the same -rather the law requires that 
account be taken of disability and appropriate measures taken to place the 
disabled on an equal footing with those without that disability. Similarly, the 
claim is made that the law should not treat the religious and the irreligious as 

equivalent; rather, the law should respect the beliefs and consciences of the 
religious and allow them to act on those beliefs without falling foul of anti- 
discrimination law. 

14.132 The reply of the courts to date has been to allude to Elizabeth Tudor's attributed 
remark to the effect that she 'would not make a window into men's souls', and 
that the courts therefore will not require into (religious) motivations, but will 
simply examine (discriminatory) actions. The riposte to that is two -fold. First the 
criminal law does already look at motivation; no -one can be convicted of a 

criminal offence unless it can be established not only that the wrongful act was 
done (actus reus) but that it was done with the requisite criminal intent (mens rea). 

Secondly Elizabeth Tudor's remarks were made in the context of her law's 
enforcement of conformity of religious practice, in requiring Catholics and 
Dissenters to attend Anglican service against their conscience. Her remark is not 
one based on any principled neutrality, but on cynicism backed by power: 'I 

cannot govern how you think, but I can govern what you do'. 

14.133 Applying that Elizabethan parallel to the present -day, the application of the 

norms of anti- discrimination law, even in the face of religious based conscientious 
objection, is interpreted by the new religious Dissenters as the State's imposition 
of a required outward conformity to a new form of religious settlement: no longer 
Anglicanism, but a secularism which would banish religiously motivated action 
from the public square and confine religious belief wholly to the internal forum. 

DISCRIMINATION ON PROHIBITED GROUNDS IN THE PROVISION OF GOODS 
AND SERVICES 

14.134 In July 2008, following a consultation exercise, the European Commission issued 
a proposal for a draft EU -wide Directive seeking to implement the principle of 

equal treatment between persons irrespective of religion or belief, disability, age 

or sexual orientation outside the labour market, notably in access to the 

commercial /professional supply of goods and services, and the public provision 
of housing, education, social security and health care. The document states that 

The diversity of European societies is one of Europe's strengths, and is to be respected in 

line with the principle of subsidiarity. Issues such as the organisation and content of 

education, recognition of marital or family status, adoption, reproductive rights and 
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other similar questions are best decided at national level.266 The Directive does not 
therefore require any Member State to amend its present laws and practices in relation 
to these issues. Nor does it affect national rules governing the activities of churches and 
other religious organisations or their relationship with the state. So, for example, it will 
remain for Member States alone to take decisions on questions such as whether to allow 
selective admission to schools, or prohibit or allow the wearing or display of religious 
symbols in schools, whether to recognise same -sex marriages, and the nature of any 
relationship between organised religion and the state. 

Member States remain free to decide whether or not to institute and recognise legally 
registered partnerships. However once national law recognises such relationships as 
comparable to that of spouses then the principle of equal treatment applies .267 ... 

.... [T]he directive does not cover national laws relating to the secular nature of the State 
and its institutions, nor to the status of religious organisations268 Member States may 
thus allow or prohibit the wearing of religious symbols in schools269 

But as with much equality law, the UK has already anticipated and gone further 
than the current proposed scope of this Directive, for example in making 
provision (originally in the Equality Act (Sexual Orientation) Regulations 2007270 
and now in the Equality Act 2010) for the application of the principle of 
non -discrimination on grounds of sexual orientation in the access to a whole 
range of services -including adoption services -while at the same time making 
transitional provision for the possibility of justified discrimination in particular 
circumstances, including those of a religious organisation. 

as Art 3(2) of the draft Equality Directive reads as follows: 'This Directive is without prejudice to 
national laws on marital or family status and reproductive rights.' 

267 Case C- 267/06 Tadao Maruko a Versorgungsanstalt der deutschen Bühnen [2008] ECR I -1757 at para 
59:'[C]ivil status and the benefits flowing there from are matters which fall within the competence of 
the Member States and Community law does not detract from that competence. However, it must be 
recalled that in the exercise of that competence the Member States must comply with Community law 
and, in particular, with the provisions relating to the principle of non -discrimination' 

268 Art 3(4) of the draft Equality Directive is as follows: 'This Directive is without prejudice to 
national legislation ensuring the secular nature of the State, State institutions or bodies, or education, 
or concerning the status and activities of churches and other organisations based on religion or belief. 
It is 

equally without prejudice to national legislation promoting equality between men and women.' 
Commission of the European Communities, Proposal for a 'Council Directive on implementing 

the principle of equal treatment between persons irrespective of religion or belief, disability, age or 
sexual orientation (2 July 2008-COM(2008) 426 final) at 6, 8, 9. 

v0 SI 2007/1263. 
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Free Movement of People, Immigration 
and Asylum in the EU 

INTRODUCTION 

15.01 The right of EU nationals to move freely between the Member States is absolutely 
central to the EU project. With the foundation of the European Union and the 

increasing reach of its influence over domestic legal systems, the concept of 

European citizenship, the modern manifestation of free movement of persons, is 

of prime importance. The implementation of this right within the UK necessitated 
huge changes not only to the law governing immigration (so as to permit the 

entry and residence of those endowed with EU law rights of free movement), but 
also to a diverse range of other rules and regulations -such as those governing 
social security benefits and student grant allocation -so as to guarantee that EU 

nationals are treated equally once they have entered the UK. The status of EU 

citizen looks certain to provide the impetus for the removal of many of the 

remaining vestiges of discrimination against nationals of other Member States. 

But this deregulation to facilitate the readier cross - border movement of EU 

nationals within the borders of the EU may be considered as only the `first circle' 

of the EU law concerning the free movement of people. 

15.02 The regulation of non -EU nationals who migrate to the EU and take up economic 
roles may be consider to form the 'second circle' of EU Treaty free movement law 

or EU migration law. Classically the position of 'economic migrant' to the EU was 

occupied by the so -called Gastarbeiter, primarily of Turkish origin, who moved in 

significant numbers to Germany from the 1960s on. Other EU Member States 

have attracted foreign workers from other non -EU countries. In the case of France 

and the UK, particular links exist with those now independent countries which 

formerly were taken up in the colonial ventures or imperial projects of these 

nations: thus France has a large community of residents emanating from the 

Maghreb and sub -Saharan Francophone Africa; while the UK has significant 
connections with communities of people having their immediate origins in the 

countries of south -east Asia, east and west Africa, and Australasia. Following the 

collapse of the Soviet bloc and prior to their admission as full Member States of 

the EU, economic migration from the States of central Europe (Mitteleuropa) was 

of concern to the EU legislature and to some of the existing Member States, 
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anxious about an influx of Polish plumbers,1 or Romanian builders or Hungarian 
musicians threatening to take, say, 'German jobs from German workers', or 
'French contracts from French contractors'. The primary instrument of this branch 
of EU migration law was via the conclusion of Association Agreements between 
the EU and the States of origin of these 'guest workers'? But further legal issues 
arise when the originally foreign `, guest workers' and their families stay on in the 
EU and become, effectively, permanent settlers.3 

Of increasing importance in recent years has been the large number of people 15.03 
crossing the external borders of EU to seek protection from persecution or endemic 
violence, whether State -sponsored or resulting from State failure. The 'third circle' 
of EU law concerned with the movement of peoples is, therefore, EU asylum law. But 
because EU asylum law is concerned with admission to a transnational area which 
aspires to the abolition of any official marking or policing of its internal national 
boundaries, it can properly be understood only against a background of under- 
standing the development of the principles of free movement for EU citizens, and of 
rights of residence of those formerly known in EU -speak as 'extra- Communitarians' 
(though perhaps now more properly referred to as 'extra- Unionists'). 

Lastly, consideration in this chapter will be given to the role of social security law 15.04 
in facilitating or impeding the free movement of persons (EU citizens or other- 
wise) throughout the EU. 

1 See, eg, Case C- 458/08 Commission (supported by Poland) v Portugal, 18 November, [2010] ECR 
I -nyr, on the infringement by Portugal of the free movement of services provisions of Art 56 TFEU in 
the construction sector by requiring official national authorisation in order to carry on activity in that 
sector. Compare with Joined Cases C- 307/09 to C- 309/09 Vicoplus SC PUH and others v Minister van 
Sociale Zaken en Werkgelegenheid 12 February, [2011] ECR I -nyr at paras 33-4: 

'[L]legislation, by which, during the transitional period provided for in Chapter 2, paragraph 2, of 
Annex XII to the 2003 Act of Accession, the hiring -out, within the meaning of Article 1(3)(c) of [the 
Posted Workers] Directive 96/71, of Polish nationals in the territory of that State continues to be 
subject to the obtaining of a work permit, is compatible with Articles 56 TFEU and 57 TFEU. 
34 Such a finding also necessarily follows from the purpose of that provision, which is intended to 
prevent, following the accession to the European Union of new Member States, disturbances on the 
labour market of the existing Member States due to the immediate arrival of a large number of 
workers who are nationals of those new States ...' 

2 See Joined Cases C- 300/09 & C- 301/09 Staatssecretaris van Justitie v Toprak and Oguz, 9 
December, [2010] ECR I -nyr, where the CJEU confirmed that the 'stand -still' provisions of EEC - Turkey 
Association Agreement meant that a national provision making it more difficult for Turkish workers 
to obtain an independent residence permit than had been the practice since 1980 was unlawful. 

3 See, eg, Case 12/86 Demirel v Stadt Schwäbisch Gmund [1987] ECR 3719, concerning the EU 
Association Agreement with Turkey. For more recent decisions interpreting this agreement, see, eg, 
Case C- 462/08 Bekleyen v Land Berlin, 21 January, [2010] ECR I -nyr; and Case C -92/07 Commission v The 
Netherlands, 22 April, [2010] ECR I -nyr. 
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THE FIRST CIRCLE: FREE MOVEMENT OF EU CITIZENS WITHIN THE EU 

Treaty Provisions on Free Movement for EU Citizens 

No discrimination on grounds of (other) EU nationality 

15.05 Article 18 of the TFEU sets out the general prohibition of discrimination on 
grounds of nationality 'within the scope of application of the Treaties' and 
provides a legal basis for the EU legislature to make 'rules designed to prohibit 
such discrimination'. 

EU citizenship rights 

15.06 Article 20(1) TFEU re- confirms the concept of EU citizenship which is automati- 
cally afforded to and supplements the national citizenship of 'every person 
holding the nationality of a Member State'. While the conferring on individuals of 

rights associated with national citizenship remains wholly within the exercise of 

the sovereign power of the Member States,4 the withdrawal of national citizen- 
ship rights or status once conferred may bring matters within the ambit of EU law 
(and the supervision of the CJEU). Thus in Rottmann y Bavaria5 the Grand 
Chamber of the CJEU found that as a result of the establishment of the concept of 

EU citizenship a Member State's power -in relation to its own nationals -to lay 

down the conditions for the possible loss or deprivation of that of nationality now 
required to be exercised with due regard to the principles of EU law. The fact that 
such issues fell centrally within the legal competence of the Member States did 
not preclude the concurrent application of EU law in this area. Because the 

exercise of that Member State power against its own national also directly affected 
the rights conferred on that Member State's national qua EU citizen, the matter 
was held to fall within the ambit of EU law. Among the rights conferred by EU 

citizenship are: 

a) the right to move and reside freely within the territory of the Member States 

(Article 20(2)(a) TFEU). In Zambrano y Office national de l'emploi (ONEm)6 the 

Grand Chamber of the CJEU held that Article 20 TFEU was to be interpreted 
as meaning that it precluded a Member State (Belgium) from refusing a third 

country national (upon whom his minor children, who were Belgian and 

hence European Union citizens, were dependent) a right of residence in 

4 See for example Case C- 145/04 Spain v UK [2006] ECR I -7917 in which the Grand Chamber 
confirmed the lawfulness of the UK conferring voting rights for the European Parliament on residents 
of Gibraltar who were not EU citizens. 

5 Case C- 135/08 Rottmann v Bavaria 2 March [2010] ECR I -nyr, [2010] QB 766. 
6 Case C -34/09 Zambrano v Office national de l'emploi (ONEm) 8 March [2011] ECR I -nyr (at 

paragraphs 41 -2): 
'[C]itizenship of the Union is intended to be the fundamental status of nationals of the Member 

States. ... In these circumstances, Article 20 TFEU precludes national measures which have the effect 

of depriving citizens of the Union of the genuine enjoyment of the substance of the rights conferred by 

virtue of their status as citizens of the Union.' 
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Belgium as the Member State of residence and nationality of those children, 
and from refusing to grant a Belgian work permit to that third country 
national, in so far as such decisions deprived those children of the genuine 
enjoyment of the substance of the rights attaching to their status of European 
Union citizens. Thus the Grand Chamber interpreted the EU citizenship right 
set out in Article 20(2)(a) TFEU 'to move and reside freely within the territory 
of the Member States' as conferring - as a matter of EU law - on each and 
every EU citizen a primary right of residence within the Member State of 
which the EU citizen was also a national, and from which the EU citizen's 
relatives could also derive secondary rights of residence within that State 
without need for any prior exercise of EU free movement rights to other 
Member States. Article 21(2) TFEU gives the legal basis for the EU legislator 
'to adopt provisions with a view to facilitating the exercise' of the right 'to 
move and reside freely within the territory of the Member States'.' 

b) the right to vote and to stand as candidates in elections to the European 
Parliament and in municipal elections8 in their Member State ,of residence, 
under the same conditions as nationals of that State (Article 20(2)(b) TFEU). 
In Eman and Sevinger v Netherlands 9 the Grand Chamber of the CJEU held that 
as a matter of EU law: (i) EU citizens had a right to vote in elections to the 
European Parliament regardless of whether they were residing in another 
Member State of which they are not nationals (ii) and that this right could be 
prayed in aid and directly relied upon by EU citizens against the Member 
State of which they were nationals to prevent unequal treatment by that 

' Compare however Case C- 434/09 Shirley McCarthy v Secretary of State for the Home Department 5 
May, [2011] ECR I -nyr, where a five judge chamber of the CJEU held that Article 21 TFEU is not 
applicable to a Union citizen who has never exercised his /her right of free movement, who has always 
resided in a Member State of which s /he is a national and who is also a national of another Member 
State, provided that the situation of that citizen does not include the application of measures by a 
Member State that would have the effect of depriving him /her of the genuine enjoyment of the 
substance of the rights conferred by virtue of his /her status as a Union citizen or of impeding the 
exercise of his/her right of free movement and residence within the territory of the Member States. 

$ See McGeoch v Lord President of the Council [2011] CSIH nyr; [2011] CSOH 65, a Judicial Review in 
Scotland of the compatibility with the petitioner's EU law citizenship right to vote in UK 'municipal 
elections' of the decision of the Electoral Registration Officer to refuse the petitioner's application to be 
included on the Register of Local Government Electors on grounds of his statutory disenfranchise- 
ment as a convicted prisoner under and in terms of s 3 of the Representation of the People Act 1983. 

9 Case C- 300/04 Eman and Sevinger v Netherlands [2006] ECR I -8055. As has been noted by 
Professor Jo Shaw in 'The Political Representation of Europe's Citizens'(2008) 4 European Constitutional 
Law Review 162 at 184 -85, 186: 

'[T]he creation of a Europe -wide personal status of 'citizen of the Union' can result in quite 
substantial intrusions into the national electoral sovereignty of the member states. What is notable is 
the willingness of both the Court of Justice and the Advocate General [in Case C- 300/04 Eman and 
Swinger v Netherlands [2006] ECR I -8055 ('Aruba')] to extend the protection of the general principles of 
Community law to a group of citizens of the Union on a personal basis, notwithstanding that they are 
not 'connected' in any way to the EU as single market or to the European Parliament as a legislature. 
Nor indeed are they even residing in another member state, which has been the usual trigger in earlier 
citizenship cases. This is the true innovation of the case, and is in many respects far more significant 
for citizenship as a whole than it is for the narrower question of the right to vote for the European 
Parliament..... Returning to the Article 19 EC electoral rights (local and European Parliamentary), it is 
conceivable that Aruba could give a green light to challenges to the effects of some national rules 
Which apparently restrict the exercise of the rights, but which in practice imperil their very existence.' 



580 Free Movement of People, Immigration and Asylum in the EU 

Member States among its own nationals on the issue of this right to vote.10 

Separately, Article 22 TFEU provides the legal basis for a unanimous Council, 
after consulting with the European Parliament, to make detailed arrange- 
ments regarding the exercise of the right of every EU citizen resident in a 

Member State of which he is not a national -under the same conditions as 
that State's own nationals -to vote and to stand as a candidate at that 
Member State's municipal elections;" and in elections to the European 
Parliament in that Member State.12 

c) the right to enjoy diplomatic and consular protection from the authorities of 
any other Member State on the same conditions as the nationals of that State, 
in third countries where their own Member State is not represented (Article 
20(2)(c) TFEU). Article 23 TFEU requires Member States to adopt the 
provisions -if necessary, in accordance with any relevant EU directives 
establishing coordination and cooperation measures -and to start the inter- 
national negotiations required to secure the entitlement of every EU citizen 
when in the territory of a third country in which the Member State of which 
he is a national is not represented, to protection by the diplomatic or consular 
authorities of any other Member State on the same conditions as the nationals 
of that State.; 

d) the right to petition the European Parliament, to apply to the European 
Ombudsman, and to address the institutions and advisory bodies of the EU 

in any of the (currently 23) Treaty languages,13 and to obtain a reply in the 

same language (Article 20(2)(d) TFEU). These rights are repeated in the same 
terms in Article 24 TFEU, which also provides a Treaty basis for the making of 

EU regulations setting out the procedures and conditions required for a 

citizens' initiative within the meaning of Article 11 TEU. 

10 The EU principle of equal treatment has been said to be 'at the heart of the concept of European 
citizenship' by Advocate General Poiares Maduro at paragraph 18 of the Opinion in Case C- 524/06 
Huber [2008] ECR I -9705. And as has been noted by Leonard FM Besselink in 'Case -note on Eman and 

Sevinger v. Netherlands' (2008) 45 Common Market Law Review 787 at 805: 
'[T]he exclusion of a Member States own nationals must not be discriminatory as the Court [of 

Justice in Case C- 300/04 Eman and Sevinger v. Netherlands [2006] ECR I -8055] found was the case with 
the Netherlands electoral law in question. This is a considerable EC law restriction on the freedom of 

Member States to withhold political rights from their own nationals.' 
11 The United Kingdom has understood and interpreted 'municipal elections' for the purposes of 

EU law as meaning elections to all elected local government authorities in the UK, below the level of 

the UK Parliament (see the Annex to Directive 94/80/EC ([1994] OJ L368/80)). It should be noted that 

the Annex to the Directive, contrary to the requirements of Article 2(2) of the Directive, has not been 

updated to reflect the reorganisation of local government in the UK since 1994 and the introduction of 

devolution. This leaves it unclear whether or not, as a matter of EU law, EU citizens have an EU law 

right to vote in elections to the Scottish Parliament and /or the Welsh and Northern Irish Assemblies. 
12 See Case C- 145/04 Spain v UK [2006] ECR I -7917. 
13 Art 55 of the post -Lisbon TEU provides as follows: '... This Treaty, drawn up in a single original 

in the Bulgarian, Czech, Danish, Dutch, English, Estonian, Finnish, French, German, Greek, Hungar- 
ian, Irish, Italian, Latvian, Lithuanian, Maltese, Polish, Portuguese, Romanian, Slovak, Slovenian, 
Spanish and Swedish languages, the texts in each of these languages being equally authentic, shall be 

deposited in the archives of the Government of the Italian Republic, which will transmit a certified 
copy to each of the governments of the other signatory States. ... This Treaty may also be translated 
into any other languages as determined by Member States among those which, in accordance with 
their constitutional order, enjoy official status in all or part of their territory. A certified copy of such 

translations shall be provided by the Member States concerned to be deposited in the archives of the 

Council.' 
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The internal market 

Article 26(2) TFEU makes reference to 'the internal market', described as 

an area without internal frontiers in which the free movement of goods, persons, 
services and capital is ensured in accordance with the provisions of the Treaties. 

The EU is given power under Article 26(1) TFEU to adopt appropriate measures 
with the aim of establishing or ensuring the functioning of this internal market 

Free movement of workers 

15.07 

Article 45(2) TFEU is to the effect that the freedom of movement of workers across 15.08 
the territory of the EU shall entail 

the abolition of any discrimination based on nationality between workers of the Member 
States as regards employment, remuneration and other conditions of work and employ- 
ment 14 

Freedom of establishment 

Similarly, Article 49 TFEU provides for the right of nationals of one Member 15.09 
States to go to another Member State 

to take up and pursue activities as self- employed persons and to set up and manage 
undertakings ... under the conditions laid down for its own nationals by the law of the 
country where such establishment is effected. 

And Article 50(2)(d) TFEU tasks the EU legislator with 
ensuring that workers of one Member State employed in the territory of another 
Member State may remain in that territory for the purpose of taking up activities therein 
as self- employed persons.... 

14 In Case C- 379/09 Maurits Casteels v British Airways plc 10 March, [2011] ECR I -nyr the CJEU 
observed at paras 19 -22: 

'Article 45 TFEU not only applies to the action of public authorities but also extends to rules of any 
other nature aimed at regulating gainful employment in a collective manner (see Case C- 325/08 
Olympique Lyonnais [2010] 16 March, ECR I -nyr, paragraph 30 and the case -law cited). 20 It follows 
that Article 45 TFEU applies to a situation such as that at issue in the main proceedings, which is 
characterised by the existence of a collective labour agreement governing the supplementary pension 
rights of Mr Casteels in relation to BA. 21 It is also settled case -law that all of the provisions of the 
FEU Treaty relating to the freedom of movement for persons are intended to facilitate the pursuit by 
European Union nationals of occupational activities of all kinds throughout the European Union, and 
preclude measures which might place such nationals at a disadvantage when they wish to pursue an 
economic activity in the territory of another Member State (see Case C- 212/06 Gouvernement de la 
Communauté française and Gouvernement wallon [2008] ECR 1 -1683, paragraph 44 and the case -law cited, 
and Olympique Lyonnais, paragraph 33). 22 Consequently, Article 45 TFEU militates against any 
measure which, even though applicable without discrimination on grounds of nationality, is capable 
of hindering or rendering less attractive the exercise by European Union nationals of the fundamental 
freedoms guaranteed by the Treaty.' 
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Free movement of services 

15.10 Article 56 '1FEU proclaims the freedom of nationals of Member States who are 

established in one Member State to be able to provide, for an economic considera- 
tion, 'services' (which term includes the activities of craftsmen and of the 
professions, and activities of an industrial or a commercial character) to persons 
situated in other Member States. Further, Article 57 TFEU allows that 

without prejudice to the provisions of the Chapter relating to the right of establishment, 
the person providing a service may, in order to do so, temporarily pursue his activity in 

the Member State where the service is provided,15 under the same conditions as are 

imposed by that State on its own nationals. 

While Article 61 TFEU provides that if and in so far as Member States are 

permitted to impose restrictions on the freedom to provide services within their 
territory, any such restrictions shall be applied 'without distinction on grounds of 

nationality or residence to all persons'. 

The EU Charter of Fundamental Rights on Free Movement and the EU 
Citizen 

15.11 Article 15(2) of the EU Charter of Fundamental Rights (CFR) provides that 

every citizen of the Union has the freedom to seek employment, to work, to exercise the 

right of establishment and to provide services in any Member State. 

This provision simply summarise the three freedoms - freedom of movement for 

workers, freedom of establishment and freedom to provide services -which are 

set out and guaranteed by Articles 26, 45, 49 and 56 TFEU. 

15.12 Article 21(2) CFR states that 

within the scope of application of the Treaties and without prejudice to any of their 

specific provisions, any discrimination on grounds of nationality shall be prohibited. 

This Charter provision simply corresponds with and reflects the terms of Article 

18(1) TFEU noted in para 15.05 above. The Treaty prohibition against nationality 
discrimination has direct horizontal effect, and can therefore be prayed in aid by 

any individual before a national court of a Member State.16 Further, the prohibi- 
tion on nationality discrimination has been held to cover not only direct but also 

is See now the Professional Qualifications (Recognition) Directive 2005/36/EC [2005] OJ L255/22, 
in particular Title II (Arts 5 -9) on the free provision of services. See also the Free Movement of Services 
Directive 2006 /123 /EC [2006] OJ L376/36, Arts 30 -31. This latter Directive aims more generally at 

creating a legal framework to ensure the freedom of establishment and the free movement of services 
between the Member States. This is intended to allow individual service providers in one Member 
State to develop their service activities within the internal market either by becoming established in 

another Member State, or simply by making use of the free movement of services. Service providers 
may choose between these two freedoms as best suits their strategy for growth in each Member State. 

16 See, eg, Case 36/74 Walrave and Koch v Association Union Cycliste Internationale [1975] ECR 1405; 

and Case 186/87 Cowan v Trésor Public [1989] ECR 195. 
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covert or indirect discrimination,17 so that imposing criteria such as the place of 
origin or residence of a worker could be tantamount, in their practical effect, to 
discrimination on grounds of nationality.18 

Article 39 CFR restates the already noted EU citizen's right to vote and to stand as 15.13 
a candidate at elections to the European Parliament- conducted under conditions 
of a free and secret ballot under direct universal suffrage; which body, under 
Article 44 CFR, any EU citizen (as well as 'any natural or legal person residing or 
having its registered office in a Member State') may then petition. Article 40 CFR 
repeats the EU citizen's right to vote in and stand for Member State municipal 
elections; Article 43 CFR reiterates the EU citizen's right to apply to the European 
Ombudsman; and Article 46 CFR again mentions the EU citizen's right to 
diplomatic and consular protection from other EU Member States. 

Article 45 CFR reflects the right already guaranteed by Article 20(2)(a) TFEU, 15.14 
stating that 'every citizen of the Union has the right to move and reside freely 
within the territory of the Member States'. In Baumbast,19 the Court of Justice 
expressly disengaged the free movement rights -which had originally been 
granted under the Treaty of Rome essentially to migrant workers -from any need 
to be economically active, finding instead that the status of being an EU citizen 
was sufficient to confer a right to residence in another Member State by virtue of 
the direct application of Article 21(1) TFEU (formerly Article 18(1) EC). 

In Konstantinidis y Stadt Altensteig, Advocate General Jacobs suggested in his 15.15 
Opinion that wherever an EU national goes to earn his living anywhere in the EU, 
he should be 

entitled to assume that, wherever he goes ... in the European Union he will be treated in 
accordance with a common code of fundamental values, in particular those laid down in 
the European Convention on Human Rights. In other words, he is entitled to say 'civis 
europeus sum' and to invoke that status in order to oppose any violation of his 
fundamental rights 20 

The grandiloquence of this statement and the sentiments underlying it are rather 15.16 
belied by the subject matter of the case, which involved a dispute about the 
correct spelling or transliteration into the Latin alphabet by the German authori- 
ties of the petitioner's Greek name 21 

" See, for examples of direct reliance upon the prohibition against nationality discrimination, the 
challenges to the lawfulness of orders for security for costs imposed on EU nationals resident outside 
the territorial jurisdiction of the courts of a Member State in Case 22/80 Boussac Saint -Frères SA v 
Brigitte Gerstenmeier [1980] ECR I -3427; Case C -20/92 Hubbard y Hamburger [1993] ECR I -3777; Case 
C- 398/92 Mund and Fester y Hatrex International Transport [1994] ECR I -467; Case C -43/95 Data Delecta 
AB y MSL Dynamics Ltd [1996] ECR I -4661; Case C- 323/95 Hayes y Kronenberger [1997] ECR 14171; and 
Case C- 122/96 Saldanha y Hiross Holding AG [1997] ECR 1 -5325. 

18 See Case 152/73 Solgiu y Deutsche Bundespost [1974] ECR 153; and Case 3/87 R y Minister of 
Agriculture, Fisheries and Food, ex p Agegate Ltd [1990] ECR 4459. 

19 Case C- 413/99 Baumbast [2002] ECR I -7091. 
20 Case C- 132/91 Konstantinidis y Stadt Altensteig [1993] ECR I -1191, at para 46 of the Opinion of 

the AG Jacobs. 
21 See too Case C- 208/09 Sayn- Wittgenstein, 22 December, [2010] ECR 1 -nyr, for another personal- 

naming dispute in which, notwithstanding the consequent impact on the individual's Treaty free 
movement and citizenship rights, the Austrian authorities' refusal to recognise the adoption of a name 
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Secondary Provisions of EU Law on the Free Movement of EU Citizens 

15.17 Regulation (EEC) No 1612/6822 on freedom of movement for workers who are EU 
nationals within the EU, is, as amended, the basic text of EU secondary legislation 
implementing the fundamental freedom promised by the Treaty of Rome, allowing 
workers who were nationals of one Member State to move to another Member State 
to take up a job there. The provisions of this Regulation are now supplemented by 
the Citizenship (Free Movement) Directive 2004/38/EC23 which consolidates, in a 

single text, the EU legislation governing the right of EU citizens and their family 
members to move and reside freely within the territory of the Member States. 

15.18 As well as amending the original Regulation (EEC) No 1612/68 on workers' 
rights, this consolidating Directive also repealed and replaced a whole host of 

earlier EU legislation touching on free movement issues for other categories of EU 

citizens (for example, the self- employed, students and the retired) and their 
dependents.24 

The Case Law of the Court of Justice on the Free Movement of People 

The need for cross- border elements in Treaty -based free movement of people 
claims 

15.19 The application of EU law principles and policies relative to free movement (or, in 

many cases, the application of those UK regulations inspired by the need to 

implement EU law within this country) is triggered by the presence of an 'EU 
element' in the factual situation. This element is generally provided by the 

crossing of a border. In most cases, a British national, or a member of his family, 
will be claiming his rights in another Member State -or a national of another 
Member State will be doing the same in the UK -and EU law is clearly relevant to 

these situations. But a desire to move to another Member State which is being 
frustrated by a particular rule or restriction ought to be sufficient 25 provided 

under German law was held to be justified by Austrian public policy relative to the abolition of 

aristocratic titles. Cf Losonci Rose and Rose y Switzerland [2010] ECHR 664/06 (First Section, 9 

November 2010), where the ECtHR held that the inability of a husband and wife to keep their own 
surnames after their marriage to one another constituted a violation of Art 8 ECHR and Art 14 ECHR. 

22 [1968] OJ L 257/2. 
23 [2004] OJ L158/77. 
24 The repealed legislation included: Commission Regulation (EEC) No 1251/70 (on the right of 

workers to remain in the territory of a Member State after having been employed in that State); Directive 
64/221/EEC; Directive 68/360/EEC; Directive 72/194/EEC; Directive 73/148/EEC; Directive 75/34/ 
EEC; Directive75 /35 /EEC; Directive 90/364/EEC; Directive 90/365/EEC and Directive 93/96/EEC. 

25 See, eg, Case C- 464/02 Commission y Denmark: re Danish company cars [2005] ECR I -7929 at 

para 35: 'Provisions which preclude or deter a national of a Member State from leaving his country of 

origin in order to exercise his right to freedom of movement therefore constitute an obstacle to that 
freedom even if they apply without regard to the nationality of the workers concerned.' See also Case 

C- 109/04 Kranemann y Land Nordrhein- Westfalen [2005] ECR I -2421, on the reimbursement of travel 
expenses incurred by trainees only within Germany and not as incurred abroad being viewed by the 

Court of Justice as acting as a disincentive to seek training abroad contrary to the Treaty free 

movement rules. 
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that the claimant can show that his intention to move is more than merely 
hypothetical.26 

Some cases, however, involve an EU national claiming rights against his or her 15.20 
own government, or someone with rights dependent upon a EU national arguing 
against the government of the primary right holder. In Morson, a Dutch citizen 
whose request to bring her mother from a non -EU country to live in The 
Netherlands was rejected by the Dutch authorities, attempted to take advantage 
of the more liberal EU rules on family reunification.27 In another case, a British 
woman tried to get around a court order requiring her to leave England and 
Wales for three years, by citing her right to move freely within the territory of the 
EU.28 Treaty free movement law imposes upon Member States, however, only 
limited obligations towards their own citizens,29 and the general rule is that EU 
Treaty free movement law does not apply to situations which are wholly internal 
to a Member State. And the status of EU citizenship, established by Article 20 
TFEU, is not intended to extend the material scope of the free movement 
provisions of the Treaty to purely internal situations which have na link with EU 
law.30 Member States are, in principle, entitled to treat their own nationals less 
favourably than they are required to treat those of other Member States31 -in 
EU -speak this is known as the principle of 'reverse discrimination 32 Accordingly, 
both the claimants mentioned above failed to establish the relevance of EU law, 
though EU law principles would have applied, and been of considerable help to 
them, if they had been nationals of any other EU Member State.33 

Nevertheless, an EU law element has been found in some cases of this type, 15.21 
where the applicant has exercised Treaty rights in moving to another Member 
State and then returns to his own. Therefore, a Dutch doctor who trained in 
Belgium was able to have his qualifications recognised by the Dutch Government 

26 EU law will not apply where the expressed desire to move is a 'purely hypothetical prospect': 
Case 180/83 Moser [1984] ECR 2539. 

Z' Cases 35 -36/82 Morson and Jhanjan y The Netherlands [1982] ECR 3723. 
zs Case 175/78 R y Saunders [1979] ECR 1129. See also Case 44/84 Hurd y Jones [1986] ECR 29. 
29 Such as the obligation to grant nationals the right to leave their territory in order to take up 

employment, and to issue them with the requisite passports or identity cards: see Art 4 of the 
Citizenship (Free Movement) Directive 2004/38/EC on the 'right of exit'. 

3o See Joined Cases C -64/96 & C -65/96 Decker and Jacquet [1997] ECR I -3171, para 23: '[I]t has 
consistently been held that the Treaty rules concerning freedom of movement and regulations adopted 
to implement them cannot be applied to cases which have no factor linking them with any situations 
governed by EU law and all elements of which are purely internal to a Single member State [and that] 
consequently, Community legislation regarding freedom of movement for workers cannot be applied 
to the situation of workers who have never exercised the right of freedom of movement within the 
Community.... Citizenship of the Union, as established by Article 8 of the EC Treaty is not intended to 
extend the scope ratione materiae of the Treaty also to internal situations which have no link with EU 
law. ... Any discrimination which nationals of a Member State may suffer under the law of that State 
fall within the scope of that law and must therefore be dealt with within the framework of the internal 
legal system of that State.' See too Case C- 148/02 Garcia Avello [2003] ECR I- 11613, para 26. 

31 Eg, Case C -60/91 Batista Morais [1992] ECR I -2085 (prosecution of driving instructor for giving 
lessons on the motorway). 

32 Case C- 332/90 Steen y Deutsche Bundespost [1992] ECR I -341 (recruitment rules alleged to be 
more favourable to foreign nationals); Case C -29/94 Aubertin [1995] ECR I -301 (French hairdressers, 
óu33 

See,reg, Case C-153/91 rPetit y Office National des Pensions [1992] ECR 14973. 
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on his return to Holland 34 And the husband of a British national who had gone 
with her to work for two years in Germany was able to claim EU law rights 
against the UK Government on his return.35 Further, in Hartmann v Bavaria the 
necessary cross -border hook to allow for reliance upon Treaty free movement 
rights was provided when a German national working in Germany simply 
moved house to France and continued to commute to his job in Germany.36 
Movement to another Member State is, however, a sufficient but not a necessary 
condition for the establishment of the EU law element. Hence, in Alpine Invest- 
ments, a Dutch financial services company was entitled to challenge Dutch 
legislation which prohibited cold -calling, in so far as it prevented approaches to 
persons located in other Member States.37 Consequently, EU Treaty free move- 
ment law may in principle apply in the following situations: 

a) where the individual is the national of an EU Member State other than the 
one in which he is claiming rights, or derives EU law rights from such a 

person; 
b) where the individual is a national of the Member State in which the rights are 

claimed (or derives EU law rights) but the elements of the factual situation to 

which the claim relates are not wholly confined within the four corners of 

that home State38 

15.22 It should be noted finally that EU Treaty free movement law is relevant not only 
to legislation and other governmental measures in this field, but also to private 
rules and practices, such as those of professional bodies.39 Further, the Court of 

Justice has held that Article 45 TFEU on the free movement of workers is specific 
enough to have (horizontal) direct effect against a requirement or contractual 
provision as between two private parties. In Angonese, the CJEU held that what is 

now Article 45 TFEU was directly analogous to what is now Article 157 TFEU, the 
requirement of equal pay for equal work, which may be invoked against terms in 

private contracts of employment, since both were concerned with preventing 
discrimination in the labour market. It could therefore be invoked against a 

recruitment requirement that candidates be in possession of a certificate of 

language proficiency which could only be obtained in one particular province of 

Italy.40 

15.23 Whilst their analogy with Article 157 TFEU is not so direct, Articles 49 and 56 

TFEU on freedom of establishment and free movement of services have substan- 
tive effects very similar to those of Article 45 TFEU. Thus the Grand Chamber of 

the CJEU held has that the provisions of both Article 49 TFEU on freedom of 

34 Case 246/80 Broekmeulen v Huisarts Registratie Commissie [1981] ECR 2311. 
33 Case C370/90 R v Immigration Appeal Tribunal and Surinder Singh, ex p Home Secretary [1992] ECR 

I -4265. 
36 Case C- 212/05 Hartmann v Bavaria [2007] ECR I -6303. 
37 Case C- 384/93 Alpine Investments v Minister van Financien [1995] ECR I -1141. 
38 See, eg, Case C- 192/05 Tas -Hagen v Raadskamer WUBO van de Pensioen -en- Uitkeringsraad [2006] 

ECR I- 10451. 
39 See, eg, Case 36/74 Walrave and Koch v Union Cycliste Internationale [1974] ECR 1405; Case 

C- 415/93 Union Royale Belge de Sociétés de Football Association v Bosman [1995] ECR I -4921. 
40 Case C- 281/98 Angonese v Cassa di Risparmio di Bolzano [2000] ECR I -4139. 
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establishment41 and Article 56 TFEU on freedom to provide services42 could be 
prayed in aid directly by private employers against trade unions seeking to take 
collective industrial action in furtherance of a trade dispute. 

Once the prima facie relevance of EU law has been established, it is useful, for the 15.24 
sake of clarity, to determine the particular branch of EU law under which an 
individual in the EU (or an EU- régistered company) may be entitled to claim and 
exercise EU free movement rights. The general rule is that the personal scope of 
the EU rules must be determined by EU law itself, and any national provisions 
which purport to define key EU law terms at a national level will be condemned 
by the Court of Justice. 

The EU national as 'worker' 

Article 45 TFEU (formerly Article 39 EC and before that Article 48 of the EC 15.25 
Treaty) provides for the rights of workers, who are employed persons. 'Workers' 
are to be distinguished -for the purposes of EU Treaty free movement law -from 
the self- employed.43 The self- employed may rely upon the EU 'freedom of 
establishment' under Article 49 TFEU (formerly Article 43 EC and before that 
Article 52 of the EC Treaty -see para 15.12 above), as well as the EU 'freedom to 
provide services' under Article 56 TFEU (formerly Article 49 EC and before that 
Article 59 of the EC Treaty -see para 15.13 above). 

The main provision of secondary EU law specifically governing EU workers' own 15.26 
free movement remains Regulation (EEC) No 1612/6844 (with the free movement 
rights of the workers' families being spelled out further in the terms of the 
consolidating Citizenship (Free Movement) Directive 2004/38/EC considered 
more fully at paras 15.40 et seq below45). 

What makes someone a 'worker' for the purposes of EU Treaty free movement 15.27 
law is that that during specified hours, he performs services for the employer 
under the employer's direction and in return for remuneration.46 This definition 
is subject to the important qualification that the EU rules cover only the pursuit of 
effective and genuine activities, and exclude those activities which are on such a 
small scale as to be purely marginal and ancillary.47 The scope of the term 

41 See Case C- 438/05 International Transport Workers' Federation v Viking Line ABP [2007] ECR 
I- 10779. 

42 See Case C- 341/05 Laval un Partneri Ltd v Svenska Byggnadsarbetareforbundet [2007] ECR I- 11767. 
43 It should be borne in mind that there is no single definition of 'worker' which holds good for all 

the purposes of EU law. The definition of 'worker' may vary depending on whether one is considering 
this within the context of the Treaty's free movement provisions or in the context of EU secondary 
legislation dealing with specific aspects of workers' rights, even in situations purely internal to the 
Member States without any cross -border element. See Case C -85/96 Martinez Sala v Freistaat Bayern 
Case [1998] ECR I -2691 at para 31; and Case C- 256/01 Allonby v Accrington and Rossendale College Case 
[2004] ECR I -873. 

44 [1968] OJ L 257/2. 
45 [2004] OJ L158/77. 
46 Case 66/85 Lawrie -Blum v Land Baden -Württemberg [1986] ECR 2121. 
47 Case 53/81 Levin v Staatssecretaris van Justitie [1982] ECR 1035. 
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'worker' is nevertheless to be interpreted broadly,48 and the Court of Justice has 
adopted a narrow view of this latter restrictive qualification.49 Thus, many forms 
of casual, intermittent, part -time and low -paid jobs have been deemed sufficient 
to confer the EU law status of worker.50 Whilst it is clear that in some cases the 
individual has taken up small-scale employment precisely in order to claim rights 
under EU law, the CJEU has held that the motivation for working is irrelevant for 
definitional purposes 51 

15.28 The Court of Justice has held that the definition of 'worker' also includes: those 
people who are looking for work for the first time in a particular Member State52; 

those who are 'between jobs'53; and those who are undergoing vocational training 
relating to their previous field of work.54 European Union secondary legislation 
has encompassed within the concept of 'worker' for the purposes of free move- 
ment those who have been involuntarily unemployed55 and those who have 

48 Case 75/63 Hoekstra (née Unger) v Bestuur der Bedrijfsvereniging voor Detailhandel en Ambachten 
[1964] ECR 177. 

49 In Joined Cases C -22/08 & C -23/08 Vatsouras and Koupatantze v Arbeitsgemeinschaft (ARGE) 
Nürnberg 900 [2009] ECR I -4584, the Court of Justice summarised its case law on the point thus (at 
paras 26 -29): ' ... According to settled case -law, the concept of "worker" within the meaning of Article 
39 EC has a specific Community meaning and must not be interpreted narrowly. Any person who 
pursues activities which are real and genuine, to the exclusion of activities on such a small scale as to 

be regarded as purely marginal and ancillary, must be regarded as a "worker ". The essential feature of 

an employment relationship is, according to that case -law, that for a certain period of time a person 
performs services for and under the direction of another person in return for which he receives 
remuneration (see, inter alia, Case 66/85 Lawrie -Blum [1986] ECR 2121, paragraphs 16 and 17, and 
Case C- 228/07 Petersen [2008] ECR I -6989, paragraph 45) ... Neither the origin of the funds from 
which the remuneration is paid nor the limited amount of that remuneration can have any conse- 
quence in regard to whether or not the person is a "worker" for the purposes of EU law (see Case 
344/87 Bettray [1989] ECR 1621, paragraph 15, and Case C -10/05 Mattern and Cikotic [2006] ECR 

I -3145, paragraph 22). ... The fact that the income from employment is lower than the minimum 
required for subsistence does not prevent the person in such employment from being regarded as a 

"worker" within the meaning of Article 39 EC (see Case 53/81 Levin [1982] ECR 1035, paragraphs 15 

and 16, and Case C- 317/93 Nolte [1995] ECR I -4625, paragraph 19), even if the person in question 
seeks to supplement that remuneration by other means of subsistence such as financial assistance 
drawn from the public funds of the State in which he resides (see Case 139/85 Kempf [1986] ECR 1741, 

paragraph 14). ... Furthermore, with regard to the duration of the activity pursued, the fact that 

employment is of short duration cannot, in itself, exclude that employment from the scope of Article 
39 EC (see Case C -3/90 Bernini [1992] ECR I -1071, paragraph 16, and Case C- 413/01 Ninni- Orasche 

[2003] ECR I- 13187, paragraph 25).' 
s° See, eg, Case 53/81 Levin, above n 37 (part -time chambermaid); Case 139/85 Kempf v Staatssec- 

retaris van Justitie [1986] ECR 1741 (part -time music teacher); Case 196/87 Steymann v Staatssecretaris 
van Justitie [1988] ECR 6159 (member of religious community); and Case C- 456/02 Trajani v Centre 

public d'aide sociale [2004] ECR I7573 (voluntary rehabilitative work in Salvation Army hostel). But 

contrast this last decision with Case 344/87 Bettray v Staatssecretaris van Justitie [1989] ECR 1621, where 
the Court held that participation in a rehabilitation scheme for drug addicts did not make one a 

'worker' for the purposes of EU Treaty free movement law since the 'work' provided was regarded as 

being individual specific therapeutic treatment. 
51 Case 53/81 Levin, above n 37. 
52 Case C- 292/88 R v Home Secretary, ex p Antonissen [1991] ECR I -745. 
53 See Case 75/63 Hoekstra, above n 38. 
54 Case C- 357 /89 Raulin v Minister van Onderwijs en Wetenschappen [1992] ECR I -1027. 
55 See Art 7(1) of the Free Movement of Workers Regulation (EEC) No 1612/68: 'A worker who is 

a national of a Member State may not, in the territory of another Member State, be treated differently 
from national workers by reason of his nationality in respect of any conditions of employment and 

work, in particular as regards remuneration, dismissal, and should he become unemployed, reinstate- 
ment or reemployment.' 
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stopped work because they are permanently incapacitated or have reached 
retirement age.56 

Regulation 1612/68 lays down a range of rights to which workers and their 15.29 
families are entitled once they have settled in another Member State. The worker 
has the right to work under the same conditions as nationals of the host State 
(Articles 1 -6). He may not be discriminated against, directly or indirectly, either 
with respect to access to employment or with respect to conditions of work, such 
as pay and dismissal, once he has been employed. For example, an Italian worker 
in Germany successfully brought an action against his employer for taking 
account of periods of national service for the purposes of assessing seniority only 
where the national service had been undertaken in Germany.57 Article 3(1) of the 
Regulation allows for the possibility of employers, however, to stipulate a 
condition of language proficiency where this is required by the nature of the job.58 
Workers are also entitled to equal treatment in respect of trade union activities 
(Article 8), access to housing, including public housing (Article 9), and access to 
training in vocational schools and retraining centres (Article 7(3)). Article 7(2) of 
the Regulation entitles the worker to the same social and tax advantages as 
national workers, and is one of the most important sources of equal treatment 
rights. The concept of a social advantage has been given the broadest interpreta- 
tion by the Court of Justice and includes such benefits as discount railcards, 
guaranteed minimum incomes, interest -free loans following childbirth and stu- 
dent grants 59 People who are merely looking for work cannot claim social 
advantages.60 The social advantages under Article 7(2) must also be afforded to 
the worker's family,61 and the worker's children are entitled to access to educa- 
tional, apprenticeship and vocational training courses (Article 12).62 

The Treaty rules relating to the free movement of workers do not apply to 15.30 
employment in the public service (Article 45(4) TFEU), and Member States can 

56 See Art 17(1) of the Citizenship (Free Movement) Directive 2004/38/EC: 'By way of derogation 
from Article 16, the right of permanent residence in the host Member State shall be enjoyed before 
completion of a continuous period of five years of residence by: (a) workers or self -employed persons 
who, at the time they stop working, have reached the age laid down by the law of that Member State 
for entitlement to an old age pension or workers who cease paid employment to take early retirement, 
provided that they have been working in that Member State for at least the preceding twelve months 
and have resided there continuously for more than three years. If the law of the host Member State 
does not grant the right to an old age pension to certain categories of self- employed persons, the age 
condition shall be deemed to have been met once the person concerned has reached the age of 60; 
(b) workers or self- employed persons who have resided continuously in the host Member State for 
more than two years and stop working there as a result of permanent incapacity to work.' 

57 Case 15/69 Südmilch v LIgliola [1969] ECR 363. 
58 Case 379/87 Groener v Minister for Education [1989] ECR 3967. 
55 See, eg, Case 32/75 Fiorini v SNCF [1975] ECR 1985; Case 65/81 Reina v Landeskreditbank 

Baden -Württemberg [1982] ECR 33; Case 122/84 Scrivner v Centre public d'aide sociale de Chastre [1985] 
ECR 1027. 

6o See Case 316/85 Centre Public de l'Aide Sociale de Courcelles v Lebon [1987] ECR 2811. 
61 See, eg, Case 261/83 Castelli v ONPTS [1984] ECR 3199; and Case 157/84 Frascogna v Caisse de 

Depôts et Consignations [1985] ECR 1739. 
62 In Case C- 310/08 R (Ibrahim) v London Borough of Harrow, 23 February, [2010] ECR I -nyr, the 

Grand Chamber held that Art 12 of Regulation 1612/68 was sufficient to confer an independent right 
to residence on a child of (former) migrant workers to complete his education in the host State, even 
though his parents no longer qualified for rights under and in terms of the Regulation. 
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accordingly withhold certain jobs from foreigners. What does and does not 
constitute the public service is, however, a matter for EU -not national -law, and 
the Court of Justice has consistently given as narrow a scope as possible to this 
concept 63 The exception extends to 

posts which involve direct or indirect participation in the exercise of powers conferred 
by public law and duties designed to safeguard the general interests of the State or of 

other public authorities .64 

Such posts presume a special allegiance to the individual Member State which 
can only be provided by nationality. Posts found to be covered by this exception 
include local authority posts for supervisors, architects, night- watchmen and 
stock -controllers, managers of public bodies, and scientific and technical advisers 
to the State.fi5 Not included are, for example: railway workers; nurses66; research- 
ers in public institutions67; trainee teachers68; secondary school teachers69; and 
foreign -language assistants in State universities.70 The exception applies only to 

conditions of access to public service jobs71; it does not justify discrimination 
against foreigners once they have been appointed.72 

The 'self -employed' EU national 

15.31 A similar exception to the Treaty free movement principles is made in respect of 

the rules on freedom of establishment and services as applies in the case of 

employment in the public service under Article 45(4) TFEU. The free movement 
rules of the Treaty are said not to apply to activities which are connected, even 
occasionally, with the exercise of official authority (see Article 51 TFEU and 

Article 62 TFEU). The Court of Justice has interpreted this exception as narrowly 

63 See, eg, Case C- 473/93 Commission v Luxembourg [1996] ECR I -3248. 
64 Case 149/79 Commission v Belgium [1980] ECR 3881. 
65 In a Communication of 18 March 1988, the Commission summarised its understanding of the 

then case law of the Court of Justice thus: 'Exclusion of specific activities in the national public service (front 

freedom of movement for workers.] The Commission considers that the derogation in Article 48(4) [now 

Article 45(4) 1l-±U] covers specific functions of the State and similar bodies such as the armed forces, 

the police and other forces for the maintenance of order, the judiciary, the tax authorities and the 

diplomatic corps. This derogation is also seen as covering posts in State Ministries, regional 
government authorities, local authorities and other similar bodies, central banks and other public 
bodies, where the duties of the post involve the exercise of State authority, such as the preparation of 

legal acts, the implementation of such acts, monitoring of their application and supervision of 

subordinate bodies.' 
66 Case 307/84 Commission v France [1986] ECR 1725. 
67 Case 225/85 Commission v Italy [1987] ECR 2625. 
68 Case 66/85 Lawrie -Blum [1986] ECR 2121, para 28. 
69 Case C-4/91 Bleis [1991] ECR I -5627, para 7. 
7° Case 33/88 Alluè and Coonan v Università degli studi di Venezia [1989] ECR 1591 para 9. 
71 See now Vilho Eskelinen and Others v Finland (2007) 45 EHRR 43 (Grand Chamber) for an 

example of how the Strasbourg Court has taken up and modified its own case law previously 
excluding employment in the public service from the ambit of Art 6 ECHR in the light of this line of 

more liberal case law from the Court of Justice. 
72 Case 152/73 Sotgiu v Deutsche Bundespost [1974] ECR 153. 
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as it has the public service employment exception in the context of free movement 
of workers.73 

Right to establish in another Member State 

Nationals of the EU wishing to establish themselves in another Member State- 15.32 
that is, the self -employed and those wishing to set up and manage businesses- 
may rely upon the terms of Article 49 TFEU noted in para 15.12 above. The 
general rule is that individuals from other EU Member States are entitled to 
operate under the same conditions laid down for its own nationals by the law of 
the country where they have settled (subject only to the possibility under Article 
52(1) TFEU of the application of 'provisions laid down by law, regulation or 
administrative action providing for special treatment for foreign nationals on 
grounds of public policy, public security74 or public health'). The Court of Justice 
has held that the Treaty right to establish is directly effective and does not depend 
upon further legislation.75 Discriminatory rules can therefore be challenged in 
national courts on the basis of Article 49 TFEU alone. Article 54 TFEU provides 
that the right of free movement of establishment also extends to companies and 
firms, save for those which are non profit -making. And the freedom to establish 
implies the right to be established in more than one Member State. National rules 
which require persons to give up an existing establishment in another Member 
State are thereby illegal as contrary to EU law.76 

In its case law the CJEU has, in general, tried wherever possible to adopt a 15.33 
uniform approach and avoid distinction between the rights of workers and those 
of the self- employed.77 The rights of self- employed persons to enter and reside in 
other Member States are enacted in terms substantially similar to the provisions 
on workers, and these are now contained in the Citizenship (Free Movement) 
Directive 2004 /38 /EC discussed more fully at paras 15.48 et seq below. 

Right to provide services in another Member State 

Article 56 TFEU provides for the abolition of restrictions on freedom to provide 15.34 
services within the EU. Service provision in the EU context may occur in a variety 
of ways: the service provider may go to provide services in another Member 
State; the recipient may choose to cross a border to receive the service; and, 

73 Case 2/74 Reyners v Belgium [1974] ECR 631, on an unlawful requirement that those practising 
the profession of avocat in Belgium had to hold Belgian nationality. 

74 The Court of Justice has held that the reference to 'public security' covers both a Member State's 
internal and its external security. See, among other decisions, Case C- 273/97 Sirdar [1999] ECR I -7403, 
para 17; Case C- 285/98 Kreil [2000] ECR 1 -69, para 17; Case C- 423/98 Albore [2000] ECR I -5965, para 18; 
and Case C- 186/01 Dory [2003] ECR I -2479, para 32. 

75 Case 2/74 Reyners v Belgium [1974] ECR 631. 
76 See, eg, Case 107/83 Ordre des Avocats au Barreau de Paris v Klopp [1984] ECR 2971; Case 96/85 

Commission v France [1986] ECR 1475. 
77 See, eg, Case 48/75 Procureur du Roi v Royer [1976] ECR 497; Case 36/74 Walrave and Koch v 

Association Union Cycliste Internationale [1975] ECR 1405. 
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indeed, both parties may remain in situ, with the service itself crossing a border 
(as in the case of broadcasting and Internet services). In the present chapter we 
are concerned only with the first of these situations: the rights of the self - 
employed individual when exercising his free movement rights to cross a border 
and provide services in another Member State. The case law of the Court of 

Justice on more general issues dealing with service provisions -such as the 
(non)recognition of the professional qualifications of the service providers, and 
national measures resulting in direct or indirect restrictions on the freedom of 

establishment and freedom to provide services -will be considered in chapter 
twenty, 'Restrictions on Trade and EU Law'. 

15.35 The concept of services in EU law is a broad one which in the case law of the 

Court of Justice has effectively been treated as a catch -all regime, covering all 

things which are not otherwise covered by the free movement provisions on 

workers, goods and capital. The essence of a 'service' is that it is normally 
provided for remuneration, and this covers a wide range of activities, including: 
insurance broking78; television broadcasting79; abortion80; and prostitution.81 It 

may be difficult to distinguish, in practice, between establishment and service 
provision82 (particularly where the latter takes place over a lengthy period, or on 

a regular basis). The tendency of the more recent EU secondary legislation83 and 

the case law of the Court of Justice has rather been to elide the distinction 
between the two 84 

The EU national as student 

15.36 Certain services provided by the State, such as public education, have been held 

by the Court of Justice not to be provided for the purpose of obtaining remunera- 
tion. The payment of a fee by recipients -for example, a tuition or enrolment fee 

paid by students in order to make a certain contribution to the operating expenses 
of a system -is said not in itself to constitute remuneration because the service is 

still essentially financed by public funds. These activities are, therefore, not 

covered by the definition of 'service' in Article 57 TFEU85 so fall outside the EU 

78 Case 205/84 Commission v Germany: Re Insurance Services [1986] ECR 3755. 
79 Case 352/85 Bond van Averteerders v The Netherlands [1988] ECR 2085. 
8° Case C159/90 SPUC v Grogan [1991] ECR I -4685. 
81 Case C- 268/99 Jany v Staatssecretarie van Justitie [2001] ECR I -8615. 
82 On the distinction, see Case 205/84 Re Insurance Services, above n 68. 
83 See, eg, Professional Qualifications (Recognition) Directive 2005/36/EC [2005] OJ L255/22; and 

the Free Movement of Services Directive 2006/123/EC [2006] OJ L376/36. 
8a See, eg, Case C -55/94 Gebhard v Consiglio dell'ordine degli avvocati e procuratori di Milano [19995] 

ECR I -4165. 
85 Article 57 'l'FEU provides as follows: 

'Services shall be considered to be "services" within the meaning of the Treaties where they are 

normally provided for remuneration, in so far as they are not governed by the provisions relating to 

freedom of movement for goods, capital and persons. 
"Services" shall in particular include: 
(a) activities of an industrial character; 
(b) activities of a commercial character; 
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free movement regime.86 Students attending private sector, non -charitable institu- 
tions in other Member States may, however, be able to claim EU law protection 
and rights as recipients of services; and these rights would appear to extend 
beyond vocational training to other forms of education, notwithstanding that 
their counterparts in the public sector cannot. e 

Matters of public education and vócational training are covered by other express 15.37 
provisions in the Treaty, in particular Article 165 TFEU. In general, national 
legislation which places other EU nationals at a disadvantage simply because 
they have exercised their freedom to move and to reside in another Member State 
constitutes a restriction on the freedoms confirmed by the status of EU citizen. 
This is a consideration which has been said to be 'particularly important in the 
field of education' in view of the aim pursued by Article 165(2) TFEU of 
'encouraging mobility of students and teachers'.87 Among the other aims set out 
in Article 165(2) are: 'encouraging inter alia, the academic recognition of diplomas 
and periods of study'; 'encouraging the development of youth exchanges and of 
exchanges of socio- educational instructors, and encouraging the participation of 
young people in democratic life in Europe'; and 'facilitat[ing] access to vocational 
training and encourag[ing] mobility of instructors and trainees and particularly 
young people'. 

The phrase 'vocational training' has been given a broad definition by the CJEU. It 15.38 
is said to extend to any form of education which prepares the student for a 
qualification for a particular profession, trade or employment, or provides the 
necessary training and skills for such a profession, trade or employment.88 
University courses fall within this definition so long as they are designed to 
prepare a person for a career, rather than simply to increase the individual's 
general knowledge.89 

In general, three issues arise with respect to the movement of students to other 15.39 
Member States: 

a) the right to enter and reside in another Member State for the purpose of 
taking a course; 

b) access to places on a course; and 
c) eligibility for grants to cover the costs of a course. 

The first issue has been dealt with by Article 7(1)(c) of the Citizenship (Free 15.40 
Movement) Directive 2004/38/EC, which provides for a right of residence in 
other Member States for 'the principal purpose of following a course of study, 
including vocational training'. The student must have sufficient resources to live 
without resort to the social security system of the host State and, together with 

(c) activities of craftsmen; 
(d) activities of the professions. 

86 Case 42/87 Belgium v Humbel [1988] ECR 5445. 
87 See Joined Cases C -11/06 & C -12/06 Morgan v Bezirksregierung Köln; Bucher v Landrat des Kreises 

Duren [2007] ECR I -9161 at para 27. 
88 Case 293/83 Gravier v Liège [1985] ECR 593. 
89 Case 2/86 Blaizot v University of Liège [1988] ECR 379. 
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any family members who come with him, must be covered by health insurance. 
He must prove that he has enrolled as a student in order to obtain a residence 
permit, which will be limited to the duration of his studies. 

15.41 As regards the second of these issues, Article 18 TFEU, the Treaty's general 
prohibition on discrimination on grounds of nationality, has been held to extend 
to conditions of access to vocational training.90 The Article 18 TFEU prohibition 
against discrimination on grounds of nationality applies in relation to EU 

students seeking to access university education in Member State countries other 
than their home State,91 although measures which have an indirectly discrimina- 
tory effect against non -home students (for example, a requirement relating to a 

period of prior residency) may yet be found by the CJEU to be justified in the 

particular circumstances of the case 92 Otherwise discriminatory conditions of 

admission, such as quotas for nationals of other Member States and different fees 

for EU students from those charged for home student, can in principle be 

challenged 93 

15.42 On the issue of access to grants or other government financial assistance for 

study, the Grand Chamber has held that these are in principle covered by the 

Treaty prohibition against nationality discrimination.94 But Article 24(2) of the 

Citizenship (Free Movement) Directive 2004/38/EC provides that Member States 

are not obliged prior to a student's acquisition of the right of permanent 
residence -to grant maintenance aid for studies, including vocational training, 
consisting in student grants or student loans. 

15.43 But students may also be entitled to a wide range of free movement rights arising 
out of their status within another category of EU right -holders. Thus an EU 

'worker' who stops work and takes up a course of study will not lose this status 
where a connection exists between the course and the worker's previous career.95 

This requirement of study connected to previous employment does not apply 

where the worker has become involuntarily unemployed. In Raccanelli y Max 

Planck Research Institute,96 the Court of Justice even allowed for the possibility that 

a PhD research student might be classified as a 'worker' for purposes of EU 

Treaty free movement law, depending on whether the key aspects of working - 
subordination to the direction of another for remuneration -were present in the 

particular circumstances of the case. 

90 Case 293/83 Gravier v Liège, above n 77. 
91 Case C -147/ 03 Commission of the European Communities v Austria: re Access to Higher Education 

[2005] ECR I -5969. 
92 Case C -40/05 Lyyski y Umea Universitat [2007] ECR I -99. 
93 In Case C -73/08 Bressol and Others v Gouvernement de la Communauté française, 13 April, [2010] 

ECR I -nyr, the Grand Chamber held that Arts 18 and 21 TFEU preclude national legislation setting a 

quota on the number of non -Belgian resident students entitled to enrol for the first time in medical 

and paramedical courses at higher education establishments, unless the national court, having 
assessed all the relevant evidence submitted by the competent authorities, finds that that legislation is 

justified in the light of the objective of protection of public health. 
94 R (Dany Bidar) y London Borough of Ealing and Secretary of State for Education and Skills [2005] ECR 

I -2119. 
95 See too Case 39/86 Lair v University of Hannover [1988] ECR 3161. 
96 Case C -94/07 Raccanelli v Max Planck Research Institute [2008] ECR I -5939. 
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Member States are not permitted to require an EU migrant to work for a certain 15.44 
length of time before qualifying for a grant, but people who do work as part of 
the requirements for their course of study are entitled to 'workers" rights.97 As a 
worker, the student is entitled to the same social and tax advantages as national 
workers, and both fees and maintenance grants have been held to fall within this 
clause, provided that the course, is a vocational one 98 And, as we have seen, 
'workers' are also entitled to equality of access to training in vocational schools 
and retraining centres.99 

Children of even former migrant EU workers exercising their free movement 15.45 
rights are entitled to equal treatment regarding education in the host State.10° The 
guarantee applies to general educational and apprenticeship courses as well as to 
vocational training, and encompasses maintenance grants and the formal condi- 
tions of access to courses and fees.101 It may, therefore, be possible for such 
children to make a claim for maintenance assistance for study on the basis of their 
dependent family rights, based on the fundamental general principle of equal 
treatment of workers and those self- employed persons who have exercised their 
free movement rights and taken up residence in another Member State. Rights 
exist only as against the government of the Member State where the parent 
works, but they may be enforced in relation to courses in other countries, where 
that government provides grants for such courses.102 A dependent child of a 
worker may also be entitled to claim a grant on the basis that it is an indirect 
social advantage for the worker himself.'- °3 

Free movement and the EU citizen 

A now standard cut -and- pasted passage from the case law of the CJEU is that: 15.46 

The status of citizen of the Union is destined to be the fundamental status of nationals of 
the member states, enabling those among such nationals who find themselves in the 
same situation to enjoy the same treatment in law within the area of application ratione 
materiae of the EC Treaty irrespective of their nationality, subject to such exceptions as 
are expressly provided for in that regard... 104 

92 See Case 197/86 Brown v Secretary of State for Scotland [1988] ECR 3205; and Case C- 310/08 R 
(Ibrahim) v London Borough of Harrow, 23 February, [2010] ECR I -nyr (Grand Chamber). 

98 Art 7(2) of Regulation 1612/68. 
99 Art 7(3) of Regulation 1612/68. Grants for university courses are not covered by this provision 

but do fall within Art 7(2). 
100 See Article 12 of Regulation 1612/68. In Echternach and Moritz[1989] ECR 723 paragraph 35 the 

Court of Justice held that children of migrant workers must be eligible for study assistance from the 
State in order to make it possible for them to achieve integration in the society of the host Member 
State 

1°1 Case 9/74 Casagrande v Landeshauptstadt München [1974] ECR 773. 
102 Case C308/89 Di Leo v Land Berlin [1990] ECR I -4185. 
103 Article 7(2) of Regulation 1612/68. See too Case C -3/90 Bernini v Minister van Onderwijs en 

Wet schoppen [1992] ECR I -1071. 
Joined Cases C -76/05 & C- 318/05 Schwarz and another v Finanzamt Bergisch Gladbach; European 

Commission v Germany [2007] ECR I -6849. 
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15.47 Each Member State remains entitled to determine the scope of its own nationality 
laws: under UK law, British citizens, British subjects with a right of abode in the 
UK and Gibraltarians qualify as British nationals for EU law purposes, and in this 
last case accordingly have a right to vote as part of the UK constituency in 
elections for the European Parliament.los As might be assumed from this, the 
territorial scope of the rules on free movement of EU citizens extends to Gibraltar. 
The rules do not, however, apply to the Channel Islands or to the Isle of Man. 

15.48 But nationals of the Member States, whatever their economic status, are also EU 

citizens; and the TFEU recognises that the EU citizen has the right to leave his 

own country and move to another Member State. This need not necessarily be for 

the purely economic reasons or motives covered by the original free movement 
provisions of the Treaty of Rome. That said, however, the underlying economic 
rationale of the original provisions of the Treaty of Rome means that distinctions 
continue to be made in the case law and EU secondary legislation between: 

a) those who move abroad to work, whether in an employed or a self -employed 
capacity; 

b) those who seek to study or take up vocational training abroad; 
c) those who choose to retire abroad; and 
d) those who move abroad simply because they can afford to and do not need or 

want to work. 

All of these categories are now dealt with in the consolidating provisions of the 

Citizenship (Free Movement) Directive 2004/38/EC, which sets out the various 
free movement rights and entitlement of EU citizens - whether they are workers, 
self- employed, students or trainees, retired or independently wealthy -and their 

family dependants.106 And with a view to facilitating the freedom of movement of 

EU nationals, EU law grants dependent rights to the family members (regardless 
of their nationality) of EU nationals. Thus large numbers of non -EU nationals 
may claim the protection of EU Treaty free movement law on this dependent 
basis.107 

106 See Case C- 145/04 Spain v UK [2006] ECR I -7917, where the Court of Justice rejected a challenge 
by Spain to UK law expanding the right to vote in the European Parliament. It was acknowledge that 

this legislation was necessary to comply with the decision of the ECtHR in Matthews y UK (1999) 38 

EHRR 361, in which the Strasbourg Court held that the European Parliament was a 'legislature' for the 

purposes of Article 3 of Protocol 1 ECHR and that the exclusion (by Treaty provision among the EU 

members) of residents of Gibraltar from the right to vote in that Parliament's elections constituted an 

unlawful denial of their ECHR protected democratic rights to participate in the composition of a 

legislative body which (as a constituent part of the EU legislature) had some degree of control over the 

internal affairs of Gibraltar. 
106 The Citizenship (Free Movement) Directive 2004 /38 /EC is primarily implemented in the UK by 

the Immigration (European Economic Area) Regulations 2006 (SI 2006/1003). In Lekpo -Bozua v Hackney 

LBC [2010] EWCA Civ 909, [2010] Housing Law Reports 46, the Court of Appeal of England and Wales 

noted that these 2006 Regulations implemented, and were accordingly to be given no greater effect 

than, Directive 2004/38, holding, therefore, that tolerated lawful residence under UK law would not 

by itself amount to residing legally for the purposes of EU law including Directive 2004/38 and hence 

for the purposes of the 2006 Regulations. 
107 Non -EU citizens may also benefit where they are attached to a EU -based company Which 

crosses a border in order to provide services in another Member State: Case C113/89 Rush Portugesa v 

Office National d'Immigration [1990] ECR I -1417. 
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Initial right of three -month residency 

Article 6 of the Citizenship (Free Movement) Directive provides that EU citizens 
have the right of residence in the host Member State for a period of up to three 
months without being subject to any conditions or any formalities, other than the 
requirement to hold a valid identity card or passport. This provision is without 
prejudice to any more favourable treatment which can be claimed by those EU 
citizens seeking to find work in that Member State: under the case law of the 
Court of Justice, such EU jobseekers may enter and stay for a sufficient period to 
apprise themselves of appropriate job opportunities.i °8 As the Court has 
observed: 

15.49 

36. Nationals of a Member State seeking employment in another Member State fall 
within the scope of Article 39 EC [now Article 45 TFEU] and therefore enjoy the 
right to equal treatment laid down in paragraph 2 of that provision (Case C- 258/04 
Ioannidis [2005] ECR I -8275, paragraph 21). 

37. Furthermore, in view of the establishment of citizenship of the Union and the 
interpretation of the right to equal treatment enjoyed by citizens of the Union, it is 
no longer possible to exclude from the scope of Article 39(2) EC a benefit of a 
financial nature intended to facilitate access to employment in the labour market of 
a Member State (Case C- 138/02 Collins [2004] ECR I -2703, paragraph 63, and 
Ioannidis, paragraph 22). 

38. It is, however, legitimate for a Member State to grant such an allowance only after it 
has been possible to establish a real link between the job- seeker and the labour 
market of that State (Case C- 224/98 D'Hoop [2002] ECR I -6191, paragraph 38, and 
Ioannidis, paragraph 30).109 

Under Article 14(1) of the Directive this initial three -month right of residence is 15.50 
dependent on the EU citizen and family members not becoming an unreasonable 
burden on the social assistance system of the host Member State. Member States 
are permitted under Article 24(1) of the Citizenship (Free Movement) Directive 
2004/38/EC to decide whether to give access to any social assistance during these 
first three months of residence (or for such longer period of entitled initial 
residence in the case of EU jobseekers) to EU citizens. 

Otherwise the principle of equal treatment (given particular expression in Article 15.51 
24 of the Citizenship (Free Movement) Directive) requires that EU residents and 
their families should be entitled to be treated in the same way as nationals of the 
host State; although as we have seen in para 15.45 above, Article 24(2) allows that 
Member States need not, prior to an EU citizen's acquisition of the right of 
permanent residence in the host country, grant maintenance aid for studies, 
including vocational training, consisting in student grants or student loans to 
'non -workers', that is to say persons other than workers, self- employed persons, 
persons who retain such status and members of their families.11° 

108 Case C- 292/88 R v Home Secretary, ex p Antonissen [1991] ECR I -745. 
109 Joined Cases C -22/08 & C -23/08 Vatsouras and Koupatantze v Arbeitsgemeinschaft (ARGE) 

Nürnberg 900 [2009] ECR I -4584 at paras 36-38. 
110 See Case C- 158/07 Förster v Hoofddirectie van de Informatie Beheer Groep [2008] ECR I -8507. 
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Expulsion for social welfare dependency of non- workers 

15.52 Where such 'non- workers' (for example, the independently wealthy or students - 
and their families) have exercised their EU citizenship free movement rights but 
have then become dependent on the social assistance system of the host Member 
State, Article 14(3) of the Citizenship (Free Movement) Directive allows that 
expulsion is a possible- though never automatic- option. Expulsion might be 
justified on this ground only if, and in so far as, the non -workers' social security 
dependence may be said to constitute, or have become, an unreasonable burden 
on the system. But whether or not there is such unreasonable social security 
dependence requires examination on a case -by -case basis, taking into account 
such factors as whether the need for such social assistance arises as a result of 

temporary difficulties, the duration of residence, the personal circumstances of 

the non -worker and the amount of aid granted. 

Dependent family rights 

As noted above, the family members of those directly entitled to EU free 

movement rights are accorded subsidiary or dependent rights. Family members 
for the purposes of EU free movement rights are defined in Article 2(2) of the 

Citizenship (Free Movement) Directive 2004/38/EC as including the spouse" 
and the partner with whom the EU citizen has duly contracted a registered 
partnership on the basis of the legislation of a Member State,112 if the relevant 
legislation of the host Member State treats registered partnerships as equivalent 
to marriage.113 Under Article 35 of Directive 2004/38/EC Member States may 
take measures to protect against abuse of rights by the contracting of sham 
marriage or civil partnerships.114 2(2)(c) of Directive 2004/38/EC also includes 
among the relevant family members 'the direct descendants who are under the 

age of 21 or are dependants and those of the spouse or partner as defined in 

point'. And Article 2(2)(d) of the same Directive allows for 'the dependent direct 
relatives in the ascending line, and those of the spouse or partner as defined in 

111 On the definition of 'spouse', see Case 267/83 Diatta v Land Berlin [1985] ECR 567; Case 59/85 
Netherlands y Reed [1986] ECR 1283. In Case C- 127/08 Metock y Minister for Justice, Equality and Law 

Reform [2008] ECR I -6241, the Grand Chamber held that Ireland could not impose legislation requiring 
an non -EU national spouse of an EU citizen resident in Ireland, before being permitted to join her 

spouse in Ireland, to have previously been lawfully resident in another Member State. Member States 

could not make the dependent rights under the Directive conditional on matters such as when and 

where their marriage took place, and how the national of a non -member country entered the host 

Member State. 
.112 Contrast with D v Council [2001] ECR I -4319, where, within the context of employment in the Eli 

institutions, the refusal to equate the status of same -sex civil partnership duly registered under 
Swedish law with opposite -sex marriage was held by the Court of Justice to be justified in the then 

current state of EU law. 
113 Case C- 267/06 Tadao Maruko v Versorgungsanstalt der deutschen Bühnen [2008] ECR I -1757 at para 

59: '[C]ivil status and the benefits flowing there from are matters which fall within the competence of 

the Member States and EU law does not detract from that competence. However, it must be recalled 

that in the exercise of that competence the Member States must comply with EU law and, in particular, 
with the provisions relating to the principle of non -discrimination.' 

114 Cf Case C- 127/08 Metock [2008] ECR I -6241, confirming the right of EU citizens residing in 

another Member State to marry non -EU nationals granted asylum there. 
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point (b)' also to come within the definition of 'family'. The status of dependency 
is to be determined objectively, by reason of the fact that the worker actually 
provides support; there is no need to investigate whether the recipient really 
needs it.115 

Those persons who do not fall fully within the Directive's definition of family 15.53 
member (for example, an unmárried or unregistered partner) do not enjoy an 
automatic EU law right of entry and residence in the host Member State. Strictly, 
the decision on whether or not to grant entry and residence to quasi -family 
members is one for the host Member State deciding on the basis of its own 
national legislation and policy. Article 3(2) of the Directive nevertheless enjoins 
the Member States to 'facilitate entry and residence' to a partner with whom the 
EU citizen has a duly attested durable relationship, as well as to other family 
members of the EU citizen who are either his dependants or members of his 
household, or who on serious health grounds require personal care from the 
family. Any denial of entry or residence has to be expressly justified in all the 
circumstances of the case.116 

Article 12(3) of Directive 2004/38 provides that the departure or death of the 15.54 
citizen of the Union does not entail the loss of the right of residence of the 
children or the parent who has actual custody of them, irrespective of their 
nationality, if the children reside in the host Member State and are enrolled at an 
educational establishment for the purpose of studying there, until the completion 
of their studies.117 And Article 13 of the Directive gives protection to family 
members in the event of the death of the EU citizen -or divorce,118 annulment of 
marriage or termination of a registered partnership -to ensure that they can 
retain their rights of residence within the territory of the host Member State. 

Right to reside for longer than three months 

Article 7(1) of Directive 2004/38 provides that EU citizens and their family 15.55 
members who either have sufficient resources (including comprehensive health 

us See Case 316/85 Centre Public de l'Aide Sociale de Courcelles v Lebon [1987] ECR 2811. 
116 For a discussion of the provisions and principles governing family reunification by non -EU 

citizens resident in the EU, see Case C- 540/03 Parliament y Council: re family reunification [2006] ECR 
I -5769. 

17 In Case C- 310/08 R (Ibrahim) y London Borough of Harrow, 23 February, [2010] ECR I -nyr, the 
Grand Chamber held that the right of residence in the host Member State of children who are in 
education there and of the parent who is their primary carer, cannot be made subject to the condition 
that they have sufficient resources and comprehensive sickness insurance cover. 

18 Similar rights to stay following a divorce are conferred on Turkish nationals resident in the EU 
under and in terms of the EEC - Turkey Association Agreement. In Case C- 303/08 Land Baden - 
Württemberg v Metin Bozkurt, 22 December, [2010] ECR I -nyr, the CJEU held that it was not an abuse of 
rights for the applicant rely on his residency right even though the person concerned, after acquiring 
that right through his former wife, committed a serious offence against her which gave rise to a 
criminal conviction. However the Court allowed for the possibility of the expulsion of a Turkish 
national who has been convicted of criminal offences, provided that his personal conduct could 
properly be said by the national court on the facts to constitute a present, genuine and sufficiently 
serious threat to a fundamental interest of society. 
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insurance covern9) for themselves and their family members not to become a 

burden on the social assistance system of the host Member State during their 
period of residence or study, or who are workers or self- employed persons in the 
host Member State, shall have the right of residence for a period of longer than 
three months. 

15.56 Article 7(3) of Directive 2004/38 provides that the EU free movement status of a 

'worker' or 'self- employed person' is retained even when the individual: 

a) is temporarily unable to work as the result of an illness or accident; or 
b) is duly recorded as involuntarily unemployed after having been employed 

for more than one year and has registered as a jobseeker with the relevant 
employment office, even where unable to work by reason of imprisonment.120 

Where the former worker is duly recorded to be in involuntary unemployment 
after having completed a fixed -term employment contract of less than a year (or 

after having become involuntarily unemployed during the first 12 months) and 
has registered as a jobseeker with the relevant employment office, he may keep 
the EU law status of 'worker' for at least six months. And the EU law status of 

'worker' will be retained if he is embarking on vocational training which, except 
in the case of involuntary unemployment, should be related to the previous 
employment. 

15.57 While the children of workers and self- employed people who are not dependent 
but are under 21 years old derive residence rights from this provision (as do the 

non -dependent grandchildren of workers), only the spouse /registered civil part- 
ner and dependent children of those studying or undertaking a course of 

vocational training have EU law rights of residence under the Directive (Article 

7(4)). 

Registration of EU nationals 

15.58 In respect of those wishing to exercise their right of residence in a host State for 

more than three months, Member States are permitted by Article 8 to require EU 

citizens to register with the competent authorities in the place of residence, which 
registration may be attested by a registration certificate issued to that effect. But 

such registration is merely of evidential value, and the EU citizen's right to reside 

119 See W (China) y Secretary of State for the Home Department [2007] 1 WLR 1514 (EWCA) for a 

discussion as to whether this is a requirement for private health care insurance. 
12o See Case C- 482/01 Orfanopoulos y Land Baden -Württemberg [2004] ECR I -5257 at paras 49-50: 'So 

far as concerns migrant workers who are nationals of a Member State, their right of residence is 

subject to the condition that the person remains a worker or, where relevant, a person seeking 

employment (see, to that effect, Case C- 292/89 Antonissen [1991] ECR I -745, paragraph 22), unless they 

derive that right from other provisions of Community law (see Case C- 466 /00 Kaba II [2003] ECR 

I -2219 paragraph 47). ... Moreover, in respect more particularly of prisoners who were employed 
before their imprisonment, the fact that the person concerned was not available on the employment 
market during such imprisonment does not mean, as a general rule, that he did not continue to be 

duly registered as belonging to the labour force of the host Member State during that period, provided 
that he actually finds another job within a reasonable time after his release (see, to that effect, Case 

C- 340/97 Nazli [2000] ECR I -957, paragraph 40).' 
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in another Member State exists directly as a matter of fundamental EU law quite 
independently of any national administrative formalities.121 

Those countries which issue and require the carrying of residence cards or 15.59 
permits may still require them of family members of EU citizens who are not 
nationals of a Member State, but only in respect of periods of residence of longer 
than three months (Article 9). Once any residence card has been obtained then its 
holder is exempted from any requirement to obtain an entry visa when crossing 
back into the EU from abroad. The supporting documents required by the 
competent authorities for the issuing of an EU citizen's registration certificate or 
of an EU family residence card are comprehensively specified in Articles 8(5) and 
10 of the Citizenship (Free Movement) Directive so as to avoid the possibility of 
divergent administrative practices or interpretations which might otherwise 
constitute an undue obstacle to the exercise of the right of residence by EU 
citizens and their family members. 

Right to claim permanent residence 

The Citizenship (Free Movement) Directive 2004/38/EC makes provision in 15.60 
Article 16(1) for EU citizens to claim a right of unconditional permanent residence 
in the host Member States for themselves and their families after a continuous 
period of five years without becoming subject to any expulsion measure.122 The 
change, made by Council Directive 2004/38/EC from 30 April 2006, removed the 
requirement of being economically active or self -sufficient, but only after five 
years' lawful presence, abandoning the distinction previously central to EU free 

'Z' Ill Dogan [2005] ECR 1 -6237, a Turkish national who had been in Austria for 27 years, during 
which time he had been legally employed for many years, did not forfeit his acquired rights of 
residence as a result of a sentence of three years' imprisonment. See also Case C- 230/03 Sedef [2006] 
ECR I -157. Cf C v Secretary of State for the Home Department [2010] EWCA 1406 (14 December 2010) per 
Lord Justice Longmore: '[O]nce one recognises that the purpose of according to a worker a right 
permanently to reside in a EU state is that of encouraging the integration of such workers into the 
population of the host state and that such purpose is not achieved or achievable in prison, it must 
follow that the worker is not legally resident in the host state as an EEA worker during the period of 
imprisonment and that any period, which includes that period of imprisonment, cannot be part of the 
necessary "continuous" period for the purpose of calculating the five years continuous legal residence 
necessary to acquire the right permanently to reside here.' 

Case 48/75 Procureur du Roi v Royer [1976] ECR 497. See also Art 15(2) of the Citizenship (Free 
Movement) Directive 2004/38/EC, providing that expiry of the passport or identity card used to enter 
the host country and to obtain a residence permit is not enough to justify expulsion. In Case C- 215/03 
Oulane v Minister voor Vreemdelingenzaken en Integratie [2005] ECR I -1215, the Court further held that a 
detention order with a view to deportation in respect of a national of another Member State, imposed 
on the basis of failure to present a valid identity card or passport even when there is no threat to 
public policy, constitutes an unjustified restriction on the freedom to provide services and is therefore 
contrary to what is now Art 56 'l'FEU. 

122 In Case C- 162/09 Secretary of State for Work and Pensions v Taous Lassai, 7 October, [2010] ECR 
I -nyr, the Court of Justice held that continuous periods of five years' residence completed before the 
date of transposition of Directive 2004/38, namely 30 April 2006, must be taken into account for the 
Purposes of the acquisition of the right of permanent residence pursuant to Art 16(1) thereof, and that 
absences from the host Member State of less than two consecutive years, which occurred before 30 
April 2006 (but following a continuous period of five years' legal residence completed before that 
date) do not affect the acquisition of the right of permanent residence pursuant to Art 16(1) thereof. 
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movement law between economic and non -economic migrants.123 Article 19 of 
that Directive does not require Union citizens who have acquired a right of 
permanent residence in another Member State by virtue of Article 16 thereof to 
hold a residence permit of indefinite duration.124 These measures are without 
prejudice to the right already afforded under other provisions of EU law to EU 
citizen 'workers'125 or 'self- employed persons'126 to claim permanent residence 
for themselves and their family members after having worked in that State. 

15.61 These provisions applying specifically to EU citizen 'workers' or 'self- employed 
persons' are now contained in Article 17 of Directive 2004 /38 /EC. They allow, 
subject to varying continuous residency requirements in the host State for periods 
of less than five years, for permanent residence to be claimed on behalf of 

themselves and their families by workers and the self- employed: 

a) who have reached retirement age (provided that they have been working in 

that Member State for at least the preceding twelve months and have resided 
there continuously for more than three years); 

b) who have resided continuously in the host Member State for more than two 
years and have stopped working there as a result of permanent incapacity or 

c) who have had to stop working as a result of an occupational related disease or 

workplace accident causing injury such as entitles the person concerned to a 

benefit payable in full or in part by an institution in the host Member State 
d) who commute to work in a neighbouring Member States but return home to 

the host State at least every week. 

Restrictions on the expulsion of EU workers and their families 

15.62 The only lawful basis on which a EU citizen worker, self -employed person or 

jobseeker (or his family members) may be denied leave to enter or reside in a 

Member State, or indeed be expelled from the host State in which he has exercised 
his EU free movement rights in taking up residence, is on the narrowly inter - 
preted127 public policy or public security grounds set out in Articles 27 and 29 of 

the Citizenship (Free Movement) Directive.128 The remedy of expulsion may be 

taken only if it is shown to be proportionate,129 taking into account factors 
including: 

a) the degree of integration of the persons concerned in the host State; 
b) the length of their residence in the host Member State; 
c) their ages; 

123 See Case C- 456/02 Trojani y Centre Public d'aide sociale de Bruxelles [2004] ECR 1 -7573. 
124 See Case C- 123/08 Wolzenburg [2009] ECR I -9621, para 50. 
125 Under Commission Regulation (EEC) No 1251/70 [1970] OJ L142/24. 
126 Under Council Directive 75/34/EEC [1975] OJ L14 /10. 
127 Case 41/74 Van Duyn y Home Office [1974] ECR 1337. 
128 These provisions do not apply to partial residence bans, restricting movement within the 

territory of a Member State: Case 36/75 Rutili y Ministre de l'Intérieur [1975] ECR 1219. 
129 See Case 30/77 R v Bouchereau [1977] ECR 1999. 
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d) their state of health, family and economic situation; and 
e) the links with their country of origin.130 

The greater the degree of integration of EU citizens and their family members in 15.63 
the host Member State, the greater will be their protection against expulsion.131 
Thus it would only be in exceptional circumstances- where, for example, there 
are imperative grounds of public security132 -that an expulsion measure might 
lawfully be taken against an EU citizen who has resided for many years in the 
territory of the host Member State: in view of the emphasis on personal conduct, 
a desire on the part of the authorities to deter other people from committing 
similar crimes is not an acceptable basis justifying expulsion.133 And considera- 
tions of such instruments as the UN Convention on the Rights of the Child 1989 
would similarly suggest that it would only be in the most exceptional case that a 
EU citizen who is a minor and whose family resides in the host State might 
lawfully be expelled to his country of origin. 

Article 31 of the Directive sets out strict procedural safeguards which have to be 15.64 
followed in taking any decision regarding the denial or restriction of residence, or 
expulsion.134 Any such action taken by the authorities must be properly justified 
before the national courts, before which the EU citizen has a right to seek 
vindication of his and his family's free movement rights under EU law.135 

In any event, there can be no expulsion for life. In the case of Donatella Calfa, the 15.65 
Court of Justice declared a provision of Greek law which required the imposition 
of an order of expulsion from Greek territory for life of nationals of other Member 
States convicted in Greece of drugs offences, to be incompatible with EU law as 
being a disproportionate interference with the fundamental EU principles in 
favour of the free movement of persons.136 Thus the Citizenship (Free Movement) 
Directive gives any EU citizens (and their family members) who have been 
excluded from the territory of a Member State the right to submit a fresh 
application after a reasonable period, and in any event after a three -year period 
from enforcement of the final exclusion order. 

13° Cases 115 -116/81 Adoui and Cornuaille y Belgium [1982] ECR 1665. 
131 See Case C -50/06 Commission y The Netherlands [2007] ECR I -4383. 
132 In Case C- 145/09 Land Baden -Württemberg v Panagiotis Tsakouridis, 23 November, [2010] ECR 

I -nyr, the Grand Chamber considered that the war against drugs was sufficient to justify the expulsion 
from Germany of a Greek national who had been born in Germany and had lived there for over 30 
years. 

133 Case 67/74 Bonsignore y Oberstadtdirektor der Stadt Köln [1975] ECR 297. 
134 See Case 131/79 R y Home Secretary ex p Santillo [1980] ECR 1585. 
133 In Joined Cases C -65/95 & C- 111/95 R y Secretary of State for the Home Department, ex p Shingara 

and Radiom [1997] ECR I -3343, the Court of Justice found that a French Sikh activist and an Iranian 
consular official also holding Irish nationality, who were refused entry to the UK on grounds of public 
security considerations, had the right to appeal against this decision on the basis of Art 8 of the then 
applicable Directive 64/221 /EEC. Such individuals also had the right under Art 9 to obtain an opinion 
from an independent competent authority where an administrative authority took a fresh decision on 
a new application after a reasonable time had elapsed since entry was last refused. 

136 Case C- 348/96 Criminal Proceedings against Donatella Calfa [1999] ECR I -11. 
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THE SECOND CIRCLE: THE TREATMENT OF NON -EU ECONOMIC MIGRANTS 

Treaty Provisions 

15.66 As we have seen, the EU Treaty law on free movement of people is directly 
concerned with EU nationals, although Article 56(2) TFEU authorises the EU 
legislator to 'extend the provisions' of the Treaty concerning free movement of 

services 'to nationals of a third country who provide services and who are 
established within the Union'. Further, Article 153 allows the EU legislator to 

make provision concerning, among other matters, the 'conditions of employment 
for third- country nationals legally residing in EU territory'. In the absence of EU 

secondary legislation under these Treaty provisions, nationals of States which are 

not EU Member States cannot in principle directly claim rights under EU Treaty 
free movement law, even where they are lawfully resident within the EU.137 

15.67 Article 67(2) TFEU states that the EU 

shall ensure the absence of internal border controls for persons and shall frame a 

common policy on asylum, immigration and external border control, based on solidarity 
between Member States, which is fair towards third- country nationals. For the purpose 
of this Title, stateless persons shall be treated as third -country nationals. 

Ein' feste Burg ist unsere Europa 

15.68 Article 77 TFEU (formerly Article 62 TEC) gives the legal basis for measures to be 

taken by the EU in relation to the project for the abolition of 'internal frontiers' 
within the EU under which no checks will be carried out on persons, whatever 
their nationality, when crossing 'internal borders' in the EU. This idea of Europe 
sans frontières is, of course, counter- balanced by an increase on the checks and 

monitoring of persons crossing the EU's 'external borders'. So we have two 

visions: (i) of an 'open -plan' Europe from an internal EU perspective, but (ii) of a 

'fortress Europe' from the viewpoint of those outside the EU. 

15.69 To realise and reconcile these two visions of the Godly and the earthly European 
civitates, Article 77(2) TFEU gives the EU legislator power to adopt measures 
dealing with such matters as: 

a) a common EU policy on visas and other short -stay residence permits; 
b) the checks to which persons crossing the EU's external borders are subject; 
c) the conditions under which nationals of third countries shall have the 

freedom to travel within the EU for a short period; 
d) the establishment of 'an integrated management system for external borders'; 

and 
e) the removing of any controls on persons, whatever their nationality, when 

crossing internal borders. 

137 Thus in Case C- 325/05 Derin [2007] ECR I -6495, para 66, the Court of Justice noted that unlike 

workers from the Member States, Turkish nationals are not entitled to freedom of movement within 
the EU but can rely on certain rights in the territory of the host Member State alone. 
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Common immigration policy for the EU 

In recognition of the fact that the aging demographic within the EU may need 15.70 
regular transfusions of new labour in Europe, Article 79 TFEU provides for the 
possibility of a common immigration policy for the EU aimed at ensuring: 

a) 

b) 

c) 

'efficient management of migration flows'; 
'fair treatment of third- country nationals residing legally in Member States' 
(raising the issue as to whether this allows by implication the unfair treat- 
ment of illegal third- country nationals in the EU); and 
the prevention of and combating of both 'illegal immigration' and 'trafficking 
in human beings', the first being rendered 'guilty' in the Treaty by its close 
association -at least textually -with the second. 

Article 79(2) TFEU gives the EU legislator authority to adopt measures in the 15.71 
following areas: 

a) the conditions of entry and residence, and standards on the issue by Member 
States of long -term visas and residence permits (including those for the 
purpose of family reunification); 

b) the definition of the rights of third- country nationals residing legally in a 
Member State (including the conditions governing freedom of movement and 
of residence in other Member States); 
illegal immigration and unauthorised residence (including removal and 
repatriation of persons residing without authorisation); 

d) combating trafficking in persons, in particular women and children. 

Article 77(3) TFEU gives the EU power to conclude agreements with third 
countries for the readmission to their countries of origin or provenance of 
third- country nationals who do not -or who no longer fulfil -the conditions for 
entry, presence or residence in the territory of one of the Member States. 

Article 79(4) TFEU authorises the EU legislator to 'provide incentives and 15.72 
support' for -but not to harmonise the laws of -the Member States in seeking to 
promote the integration of third- country nationals residing legally in their territo- 
ries. Article 79(5) TFEU confirms that Member States retain the right 

to determine volumes of admission of third- country nationals coming from third 
countries to their territory in order to seek work, whether employed or self- employed. 

c) 

The EU Charter of Fundamental Rights and Economic Migrants to the EU 

Article 15(3) CFR specifies that 
nationals of third countries who are authorised to work in the territories of the Member 
States are entitled to working conditions equivalent to those of citizens of the Union. 

This provision echoes and parallels Article 19(4) of the Council of Europe 
European Social Charter 1961 (which has been ratified by all Member States), 
Which obliges the contracting parties 

15.73 
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with a view to ensuring the effective exercise of the right of migrant workers and their 
families to protection and assistance ... to secure for such workers lawfully within their 
territories, insofar as such matters are regulated by law or regulations or are subject to 

the control of administrative authorities, treatment not less favourable than that of their 
own nationals in respect of the following matters: remuneration and other employment 
and working conditions; membership of trade unions and enjoyment of the benefits of 

collective bargaining; and accommodation. 

To similar effect is Article 25 of the International Convention on the Protection of 

all Migrant Workers and Members of their Families (1990) (to which the UK is a 

signatory), which provides as follows: 

jl. Migrant workers shall enjoy treatment not less favourable than that which applies 
to nationals of the State of employment in respect of remuneration and: 
(a) Other conditions of work, that is to say, overtime, hours of work, weekly rest, 

holidays with pay, safety, health, termination of the employment relationship 
and any other conditions of work which, according to national law and 

practice, are covered by these terms; 
(b) Other terms of employment, that is to say, minimum age of employment, 

restriction on home work and any other matters which, according to national 
law and practice, are considered a term of employment. 

2. It shall not be lawful to derogate in private contracts of employment from the 

principle of equality of treatment referred to in paragraph 1 of the present article. 

3. States Parties shall take all appropriate measures to ensure that migrant workers 
are not deprived of any rights derived from this principle by reason of any 

irregularity in their stay or employment. In particular, employers shall not be 

relieved of any legal or contractual obligations, nor shall their obligations be 

limited in any manner by reason of such irregularity. 

15.74 Article 45(2) CFR is in the following terms: 

Freedom of movement and residence may be granted, in accordance with the Treaties, to 

nationals of third countries legally resident in the territory of a Member State. 

According to the Explanations relating to the Charter of Fundamental Rights'38 

(which were originally prepared under the authority of the Praesidium of the 

Convention which drafted the Charter and to which Article 52(7) enjoins the 

courts of both the EU and of the Member States to give 'due regard', notwith- 
standing their lack of legal status), Article 45(2) CFR refers to the power granted 
to the EU under Articles 77, 78 and 79 TFEU, and 'consequently, the granting of 

this right depends on the institutions exercising that power'. 

138 [2007] OJ C303/17. 
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Secondary EU Legislation on Non -EU migrants 

The Schengen acquis 

607 

The 'Schengen acquis' refers to those Agreements aimed at implementing the 15.75 
gradual abolition of checks at common internal borders in the EU which were 
entered into by a number of EU States (initially only Benelux, Germany and 
France) in June 1985 and June 1990, and to the subsequent subsidiary agreements 
and rules adopted within that framework. This corpus of materials, furthering a 
Schengen 'Europe without Frontiers',139 has been integrated into EU law since the 
conclusion of the Treaty of Amsterdam in October 1997, creating a 'Schengen- 
track' Europe with the notable exceptions of the UK, Ireland and Denmark. 
Protocol 19 to the Treaty of Lisbon makes further provision in relation to this. 
Article 4 of this 'Schengen Protocol' provides that the UK and Ireland may at any 
time request to take part in some or all of the provisions of the Schengen acquis, 
but that this request may be granted only if all the other Schengen States agree.140 
Article 6 envisages the possibility of Schengen agreements being concluded with 
Norway and Iceland, and Article 7 of the Schengen Protocol prohibits the 
possibility of any further Schengen opt -out by any new accession States. 

Lawful migrants 

Employment 

Directive 2009/50/EC141 makes specific provision for the conditions of entry and 15.76 
residence of third- country nationals for the purposes of highly- qualified employ - 
ment,142 while exhorting Member States in making such provision in implemen- 
tation of this Directive to remember their duties to foster the mobility within the 
EU of highly- qualified workers who are EU citizens -in particular those from the 
Member States which acceded in 2004 (Cyprus, The Czech Republic, Estonia, 
Hungary, Latvia, Lithuania, Malta, Poland, Slovakia, Slovenia) and in 2007 
(Bulgaria and Romania). In implementing this Directive, Member States are 
bound to respect the principle of EU citizen preference over third- country 
nationals. Member States are also exhorted to refrain from pursuing active 

139 The Schengen frontiers -free area is now made up of: Bulgaria, The Czech Republic, Germany, 
Estonia, Greece, Spain, France, Italy, Cyprus, Latvia, Lithuania, Luxembourg, Hungary, Malta, The 
Netherlands, Austria, Poland, Portugal, Romania, Slovenia, Slovakia, Finland, Sweden and, half 
in /half -out, Denmark. 

10 See Case C- 482/08 UK y Council, 26 October, [2010] ECR I -nyr, for an example of the Schengen 
States not agreeing to UK participation in a Schengen measure, namely the Visa Information System 
Regulation (EC) 767/2008 providing for a database detailing all persons who have applied for a 
short -term visa to enter the EU. 

141 
[2009] OJ L155/17. 

142 See also Council Directive 2004/114/EC [2004] OJ L375/12 on the conditions of admission of 
third- country nationals for the purposes of studies, pupil exchange, unremunerated training or 
voluntary service; and Council Directive 2005/71/EC [2005] OJ L289/15 on a specific procedure for 
admitting third -country nationals for the purposes of scientific research. 
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recruitment in developing countries in sectors suffering from a lack of personnel, 
and instead to develop 'ethical recruitment policies and principles', particularly 
in relation to recruitment in the health sector. However, if only an extra - 
Communitarian is suitable for a particular highly- skilled job and can be ethically 
recruited for it, the Directive is intended to facilitate the entry of such third - 
country nationals for stays of more than three months, in order to make the EU 

more attractive to such workers from around the world and sustain its competi- 
tiveness and economic growth. The Directive accordingly establishes a fast -track 
admission procedure and grants those benefiting from it the same social and 
economic rights as nationals of the host Member State, and gives these workers 
the possibility of applying for an EU Blue Card143 or for a national residence 
permit. 

Residence 

15.77 The Long Term Residents Directive 2003/109/EC144 is a measure aimed at the . 

integration of lawfully and long- settled economic migrants into the EU. It forms 
part of the Schengen acquis (see para 15.79 above) which the UK has decided not 

to opt into. Its provisions currently directly bind only the Schengen States as a 

matter of strict EU law, although arguably its provisions may come to be regarded 
by the European Court of Human Rights as also setting out a consensual 
minimum Council of Europe -wide standard for the respect for private and family 
life required under Article 8 ECHR.145 

15.78 Directive 2003/109 sets out a series of minimum rights which must be accorded 
to certain economically solvent and legally -settled third -country nationals and 

their families by the Schengen States, including the grant of long -term resident 
status for those who have resided legally and continuously in the territory of a 

Schengen State for five years. Seasonal workers, foreign diplomats and au pairs, 

and those third- country nationals awaiting a decision on their application for 

humanitarian protection are not covered by the provisions of this Directive. And 

those seeking such permanent residence status may be required by the Schengen 
State to comply with its particular 'integration conditions' as laid down in its 

national law. The Schengen States may refuse long -term resident status to those 

143 See Council Regulation (EC) No 1030/2002 [2002] OJ L157/1 laying down a uniform format for 

residence -permits for third -country nationals. Third- country nationals who are in possession of a valid 

travel document and an EU Blue Card issued by a Member State applying the Schengen acquis are 

then allowed to enter into and move freely within the territory of another Member State applying the 

Schengen acquis in full, for a period of up to three months, in accordance with Regulation (EC) No 

562/2006 [2006] OJ L105 /1 establishing a Community Code on the rules governing the movement of 

persons across borders (the 'Schengen Borders Code'). 
141 [2003] OJ L16/48. 
145 See, eg, Marcia y Belgium (1979 -80) 2 EHRR 330, where the ECtHR based its interpretation of the 

requirements of Art 8 ECHR on, among other things, two international conventions of 1962 and 1975 

that Belgium, like other States Parties to the ECHR, had not yet ratified at the time of the judgment. 
See too Glass v the United Kingdom (2004) 39 EHRR 15, another Art 8 ECHR case, in which the ECtHR 

had regard to the standards enshrined in the Oviedo Convention on Human Rights and Biomedicine 
of 4 April 1997, even though that instrument had not been ratified by all the States parties to the 

Convention, and had not even been agreed to by the UK. 
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who would otherwise meet the necessary conditions if they pose a threat to 
public policy or public security. And even if they have acquired such long -term 
residence status, such third- country nationals -with due regard to the duration of 
their residence in the EU, age and consequences for the nationals and their 
families -may still be deported or expelled if they pose an actual and sufficient 
serious threat to public security, or public policy, with the consequent loss of 
long -term resident status, which status may also be lost if the third -country 
national spends more than 12 consecutive months outside the EU. The status of 
long -term resident otherwise entitles the third -country national to be able to 
claim equal treatment with nationals of the host State in relation to employment, 
education, recognition of professional qualifications, core social security benefits, 
tax, access to goods and services, freedom of association and affiliation, and 
freedom of movement within the entire territory of the host State. 

Family reunification 

The long -term resident also gains a right to seek family reunification in accord- 15.79 
ance with the rights and procedures set out in the Family Reunification Directive 
2003/86/EC,146 which is another Schengen provision in which neither the UK nor 
Ireland have chosen to participate. 'Family' for the purposes of this Directive 
extends only to one opposite -sex spouse and to minor children up to the age of 
15, although Member States are given a discretion to admit others as family 
members. Again, any family member may be refused entry on public policy, 
public health or public security grounds, and any spouse seeking admission 
under the Directive may be required to produce evidence of being covered by the 
health care insurance usual for that Member State, and to have sufficient 
resources to support herself and her family without recourse to social assis- 
tance.147 Family members seeking entry to a Schengen State for the purpose of 
family reunification may also be subject to 'integration measures' such as lan- 
guage and cultural assessments. Further, the Schengen State may impose a 
requirement that the sponsor seeking reunification with his spouse and children 
should first have resided in that State for a continuous period of at least two 
years. Once the family member has been duly admitted under reference to this 
provision, the Family Reunification Directive affords him or her certain EU law 
rights, including access to education, employment and vocational training in the 
same way as the sponsoring spouse or parent, although, depending on the state 
of the labour market, access to employment or to self -employed status may be 
suspended by the Member State during the first year of residence. No mention is 
made of any entitlement to social assistance or social security. 

146 [2003] OJ L251/12. 
147 See Case C- 578/08 Chakrounv Minister van Buitenlandse Zaken, 4 March, [2010] ECR I -nyr, 

holding that this provision does not apply to possible tax credits or income support that may be 
incurred by a permanent resident establishing his family. 
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Irregular migrants or illegal over -stayers 

15.80 The Carriers Sanctions Directive 2001 /51/EC148 imposes penalties of at least 
3,000 on those transporting third- country nationals without proper travel docu- 
mentation into the EU. Carriers are also liable to return anyone refused entry, 
even where those individuals had ex facie valid travel documents. 

15.81 The Employment (Illegal Migrant) Directive 2009/52/EC149 provides for mini- 
mum standards on sanctions and measures against employers of illegally- staying 
third- country nationals. It was due to be implemented by 20 July 2011. The UK 

has not yet chosen to opt in. Directive 2009/52/EC places the onus on employers 
to check whether a prospective employee who is a third -country (non -EU) 

national has a residence permit, to copy the relevant document, to retain records 
for inspection and to notify them to the authorities. All employers who fail to 

comply with these requirements, hiring undocumented third -country workers, 
could be sanctioned with fines, the closure of business premises, and the loss of 

(or ineligibility for) public contracts and subsidies. They will also have to pay the, 

costs of the employee's return, outstanding wages, taxes and social security 
contributions. The Directive imposes joint and several liability between contrac- 
tors and sub -contractors. 

15.82 The Returns Directive 2008/115/EC150 requires (rather than allows) Member 
States to expel non -EU nationals who have irregularly entered or illegally 
remained or over -stayed in their territory,151 unless there are strong countervail- 
ing compassionate factors weighing in favour of allowing an individual to stay 

Thus, one of the results of the Directive is to prevent Member States (for example 
Italy and Spain) granting general amnesties to over -stayers or illegal entrants. 
Where there is a risk of absconding or of non -cooperation with the return process, 

the Returns Directive also envisages the possibility of detention of the irregular 
intrant, albeit for as short a period as possible, and in any event for an initial 

period of no more than six months which can be extended for a further 12 

months.152 Persons so detained are to be placed in a specialised centre and, in any 

event, are to be kept separated from ordinary prisoners; and the Directive 
precludes national rules imposing a prison term on an illegally staying third - 

country national who does not comply with an order to leave the national 
territory.'53 

148 [2001] OJ L187/45. See also the Carriers (Passenger Data 2004/82/EC [2004] OJ L261/24 

obliging carriers in the course of check -in at the State of departure to communicate personal data on 

their passengers to the immigration authorities in the EU Member State of arrival. 
149 [2009] OJ L168/24. 
130 [2008] OJ L348/98. 
151 See Joined Cases C- 261/08 & C- 348/08 Zurita Garcia [2009] ECR I- 10143. 
132 In Case C- 357/09 PPU Said Shamilovich Kadzoev (Huchbarov) [2009] ECR I- 11189, the Court of 

Justice held that where the maximum period of detention laid down by that Directive has expired, the 

person concerned has to be released immediately and cannot continue to be detained on the grounds 
that he is not in possession of valid documents, his conduct is aggressive, or that he has no means of 

supporting himself and no accommodation or means have been supplied by the Member State for that 

purpose. 
139 Case C -61/11 PPU Hassen El Dridi alias Soufi Karim v Italy 28 April [2011] ECR I -nyr. 
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There is a right of appeal and review against the decision before an independent 15.83 
judicial or administrative body. The individual so threatened with removal must 
also be provided with legal advice and any necessary linguistic help. If the 
removal is an enforced one rather than consensual one then an automatic banning 
order applies against the individual's return to the EU for up to five years (or 
more if there is a risk to public policy or public security). Such a banning order 
may also be imposed at the discretion of the Member State even in cases where 
return is voluntary. The Return Directive is again not (yet) one in which the UK or 
Ireland has chosen to participate. 

THE THIRD CIRCLE: EU ASYLUM AND REFUGEE STATUS LAW 

Treaty Provisions 

Article 78 TFEU envisages a common EU policy on: 15.84 

a) asylum in respect of persecution; 
b) subsidiary protection in respect of harm; and 
c) temporary protection in respect of an emergency sudden and massive dis- 

placement of peoples; 

with a view to offering appropriate status to any third- country national 
requiring international protection and ensuring compliance with the principle of 
non- refoulement.154 

This EU asylum policy must not contravene the requirements of the 1951 Refugee 15.85 
Convention (as amended) and any other relevant treaties. The EU legislator is 
given power to adopt EU secondary laws on: 

a) an EU -wide standard on 'asylum status' for third -country nationals155; 
b) an EU -wide standard on 'subsidiary protection status' for third country 

See Art 33(1) of the 1951 Geneva Convention on Refugees: 'No contracting State shall expel or 
return ( "refouler ") a refugee in any manner whosoever to the frontiers of territories where his life or 
freedom would be threatened on account of his race, religion, nationality, membership of a particular 
social group or political opinion.' See also R y Secretary of State for the Home Department, ex p Adan 
[2001] 2 AC 477, holding that the principle of non -refoulement applied to prevent a transfer of an 
asylum seeker within the EU so as to allow the Member State of entry to consider his asylum claim. 
The principle of non- refoulment applied on the basis that, at the time, the Member States in question 
(France and Germany), in contrast to the UK, did not recognise the principle that persecution by 
private non -State bodies could amount to persecution for the purposes of an asylum claim. See now 
H Battjes, 'In search of a fair balance: the absolute character of the prohibition of refoulement under 
article 3 ECHR reassessed' (2009) 22 Leiden Journal of International Law 583. 

155 The Lisbon Treaty Protocol 24 envisages that asylum will not be able to be claimed -other than 
in the most exceptional circumstances involving a complete breakdown of democratic and fundamen- 
tal rights protection -from one Member State against another. As the Court of Justice notes in Case 
C- 306/09 Criminal Proceedings against IB, 21 October, [2010] ECR I -nyr at para 44: 'Protocol No 24 
annexed to the TFEU provides inter alia that, given the level of protection of fundamental rights and 
freedoms by the Member States of the European Union, Member States are to be regarded as 
constituting safe countries of origin in respect of each other for all legal and practical purposes in 
relation to asylum matters.' 
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nationals who, without obtaining European asylum, are in need of interna- 
tional protection; 

c) a common system of temporary protection for displaced persons in the event 
of a massive inflow; 

d) common procedures for the granting and withdrawing of EU asylum or 

subsidiary protection status; 
e) criteria and mechanisms for determining which Member State is responsible 

for considering an application for asylum or subsidiary protection; 
f) minimum standards concerning the conditions for the reception of applicants 

for asylum or subsidiary protection; 
g) partnership and cooperation with third countries for the purpose of manag- 

ing inflows of people applying for asylum or subsidiary or temporary 
protection. The Council may also adopt appropriate provisional measures for 

the benefit of a Member State in the event of a sudden emergency inflow of 

people into it. 

The EU Charter of Fundamental Rights and Asylum and International 
Protection 

15.86 Article 18 CFR is a new provision in EU law, expressly guaranteeing the right to 

asylum 

with due respect for the rules of the Geneva Convention of 28 July 1951 and the Protocol 
of 31 January 1967 relating to the status of refugees and in accordance with the Treaty on 

European Union and the Treaty on the Functioning of the European Union (hereinafter 
referred to as 'the Treaties'). 

15.87 Article 19(1) CFR prohibits 'collective expulsions' in the same terms as Article 4 of 

Protocol 4 to the ECHR. It is intended to underline the point that any expulsion 
decision has to be made on an individual and individualised basis; and in 

particular, general expulsion measures pronounced on the basis of particular 
ethnicity (for example, Roma) or nationality cannot lawfully be pronounced. 
Article 19(2) CFR -in accordance with the established Article 3 case law of the 

European Court of Human Rights156- asserts that 

no one may be removed, expelled or extradited to a State where there is a serious risk 

that he or she would be subjected to the death penalty, torture or other inhuman or 

degrading treatment or punishment. 

156 See, eg, Ahmad y United Kingdom (Admissibility) (2010) EHRR SE6; NA y United Kingdom (2009) 48 

EHRR 15; Saadi y Italy (2009) 49 EHRR 30; Mamatkulov y Turkey (2005) 41 EHRR 25; Chahal v United 

Kingdom (1997) 23 EHRR 413; Soering y United Kingdom (1989) 11 EHRR 439. 
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Secondary EU Legislation on Asylum and Refugee Status 

The Dublin Regulation 

The Dublin (EC) Regulation 343/2003i57 sets out criteria for determining which 15.88 
Member State is the responsible State for the purposes of the examination and 
determination of an asylum claim made within the territory of the EU, which is 
not necessarily the State in which the asylum claim was lodged or made (factors 
such as family member residence, or the earlier grant of a visa or residence permit 
come into play first).i58 If an asylum application is refused by the Member State 
responsible, this refusal binds all Member States.159 

The Reception Directive 

The Asylum Application (Material Benefits) Directive 2003 /9 /EC160 (also known 15.89 
as the 'Reception Directive' and in which the UK, but not Ireland, participates) 
sets out the material benefits which Member States must provide to any asylum 
seeker in their territory, and provides certain procedural protections to the 
asylum seeker against refusal or restriction of such benefits. These material 
benefits should be adequate for the health and subsistence of any asylum seeker, 
and include food, clothing and accommodation, as well as access to health care.161 
Access to these benefits may in principle be means -tested. If a first instance 
decision on the asylum seeker's status has not been taken within one year of the 
application -and this delay cannot be attributed to the applicant -then Member 
States must allow the asylum seeker the possibility of (albeit unequal) access to its 

157 [2003] OJ L50 /1. 
158 See too the European Asylum Support Office Regulation (EU) No 439/2010 [2010] OJ L132/11, 

which establishes an EU 'centre of expertise' on asylum based at Valletta Harbour in Malta, which is 
tasked with 'facilitating, coordinating and strengthening practical cooperation among Member States 
on the many aspects of asylum, so that Member States are better able to provide international 
protection to those entitled, while dealing fairly and efficiently with those who do not qualify for 
international protection, where appropriate.' 

159 See Case C -19/08 Migrationsverket v Petrosian [2009] ECR I-495. At the time of writing Case 
C- 411/10 NS v Secretary of State for the Home Department (a preliminary reference from the Court of 
Appeal of England and Wales) had been conjoined with Case C- 493/10 ME and Others v Refugee 
Applications Commissioner and Minister for Justice and Law Reform (a preliminary reference the High 
Court (Ireland)) before the Court of Justice. The issues raised include, among other things, the scope of 
the Member State's obligations to use Art 3(2) of the Dublin Regulation to process an individual's 
asylum claim in circumstances where there is a real risk of breaches of fundamental rights protected 
by the CFR, including the right to asylum. See also MSS v Belgium and Greece [2011] ECHR 30696/09 
(Grand Chamber, 21 January 2011), where the Strasbourg Court held -effectively overruling the 
earlier non -admissibility decision in KRS v United Kingdom (2009) 48 EHRR SE8 -that there has been a 
violation by Belgium of Art 3 ECHR because, by sending an asylum seeker back to Greece under and 
in terms of the Dublin Regulation, the Belgian authorities exposed the applicant to risks linked to the 
deficiencies in the asylum procedure in that State. 

160 [2003] OJ L31/18. 
161 See too R (on the application of Limbuela) v Secretary of State for the Home Department [2006] 1 AC 

396 (RL) on the obligation to provide material assistance to prevent breaches of Art 3 ECHR due to 
lack of food and shelter. 
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labour market. Benefits under this Directive may be withdrawn for various 
reasons, including non -compliance by the applicant with the requirements of the 

process. 

The Qualification Directive 

15.90 The Refugee and Subsidiary Protection Directive 2004/83/EC162 (also known as 

the 'Qualification Directive', and in which the UK and Ireland are each fully 

participating) effectively implements, as a matter of EU law,163 the 1951 Geneva 
Convention on the status of refugees,164 although a request in one Member State 

for the grant of refugee status or subsidiary protection by a national of another 
Member State does not fall within the scope of the international protection 
mechanism established by Directive 2004/83/EC.165 As well as mirroring the 

Geneva Convention definition of 'refugee', the Directive allows for the possibility 
of subsidiary protection from a real risk of suffering harm if the individual is 

returned to the former country of origin or residence from which he has fled. The 

Directive sets out the procedure for establishing entitlement to refugee or subsidi- 
ary status, with the onus placed upon the applicant to substantiate his case for 

such status protection. It specifically allows for the idea for the acts of persecution 
to include non -State actors, if it can be demonstrated that the State, or parties in 

effective control (of a substantial part) thereof or international organisations are 

162 [2004] OJ 1304/12. 
163 See Ahmed v United Kingdom [2008] ECHR 31668/05 (Fourth Section, 14 October 2008): '[The 

applicant] relied on Council Directive 2004/83/EC of 29 April 2004 (on minimum standards for the 

qualification and status of third country nationals or stateless persons as refugees or as persons who 

otherwise need international protection and the content of the protection granted). The Directive 
meant Article 3 ECHR had now to be regarded as a civil right within the meaning of Article 6 ECHR. 

The Directive required Member States of the European Union to give subsidiary protection to a third 

country national when his removal would infringe Article 3 ECHR and subsidiary protection status 

entitled that person to a number of rights including access to employment, welfare payments and 

accommodation. The applicant had been deprived of those benefits. No redress had been provided.... 
[T]he Court reiterates that it is not its task to apply directly the level of protection offered in other 

international instruments. The applicant's submissions on the basis of Directive 2004/83/EC are 

outside the scope of its examination of the present application (NA v the United Kingdom (2009) 48 

EHRR 15 at paragraph 107).' 
164 In Case C -31/09 Bolbol v Bevándorlási és Allampolgársági Hivatal, 17 June, [2010] ECR I -nyr, the 

Grand Chamber observed (at paras 36 -38): 'The Directive was adopted on the basis of, inter alia, point 

(1)(c) of the first subparagraph of Article 63 EC [now Article 78 TFEU] which required the Council of 

the European Union to adopt measures on asylum, in accordance with the Geneva Convention and 

other relevant treaties, within the area of minimum standards with respect to the qualifications of 

nationals of third countries as refugees. ... It is apparent from recitals 3, 16 and 17 in the preamble to 

the Directive that the Geneva Convention constitutes the cornerstone of the international legal regime 

for the protection of refugees and that the provisions of the Directive for determining who qualifies for 

refugee status and the content thereof were adopted to guide the competent authorities of the Member 

States in the application of that convention on the basis of common concepts and criteria ... The 

provisions of the Directive must for that reason be interpreted in the light of its general scheme and 

purpose, while respecting the Geneva Convention and the other relevant treaties referred to in point 

(1) of the first subparagraph of Article 63 EC. Those provisions must also, as is apparent from recital 10 

in the preamble to the Directive, be interpreted in a manner which respects the fundamental rights 

and the principles recognised in particular by the Charter of Fundamental Rights of the European 
Union.' 

163 See Case C- 306/09 Criminal Proceedings against IB, above n 144, at para 45. 
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unable or unwilling to provide protection against the complained of persecution 
or harm. The acts of persecution have to be sufficiently serious to constitute a 
serious violation of human rights, or adversely to affect the individual in a similar 
manner. Article 10 of the Directive expands on the original Geneva criteria of the 
grounds or basis for persecution: 'race' is said to include ethnicity; 'religion' also 
includes conscientious non -participation in religious rituals; 'nationality' includes 
cultural, ethnic or religious identity: 'political opinions' might be held, but not 
acted upon; and being part of 'a particular social group' means may include a 
group constituted by its members' shared sexual orientation.166 Further, relevant 
persecution for the purposes of the Directive may be founded on the persecutor's 
subjective perception of, or attribution of characteristics to, the persecuted indi- 
vidual, rather than on that individual's objectively having those characteristics. 
Refugee protection may still nonetheless be refused on a variety of grounds, 
including: 

a) there are serious reasons to believe that the applicant has been guilty of 
crimes against humanity or otherwise has acted against the UN principles or 
has committed other serious non -political crimes167; or 

b) there are reasonable grounds for considering the applicant to be a danger to 
State security 

In terms of 'subsidiary protection', 'serious harm' includes the possibility of the .15.91 
death penalty or execution, torture or degrading treatment, or serious and indi- 
vidual threat to a civilian's life by reason of indiscriminate violence in situations of 
international or internal armed conflict. In Elgafaji v Staatssecretaris van Justitie,168 
the Grand Chamber of the Court of Justice went beyond the jurisprudence of the 
European Court of Human Rights on Article 3 ECHR169 in holding that the 
requirement that there be in existence a serious and individual threat to the life or 
person of the applicant, is not subject to the condition that that applicant adduce 
evidence that he or she is specifically targeted by reason of factors particular to his 
or her personal circumstances but may, instead, be found to be established where 
there is shown to be indiscriminate violence implicating civilians characterising the 
armed conflict in the territory from which refuge is sought.170 Whereas the rights 

166 See now HJ (Iran) v Home Secretary [2010] 3 WLR 386, [2010] UKSC 31. 
167 See Joined Cases C -57/09 & C- 101/09 Germany v B and D, 9 November, [2010] ECR I -nyr, in 

which the Grand Chamber holds that mere membership and support of a militant organisation is not 
sufficient to pray in aid this exemption. Specific evidence of an individual being involved in serious 
non -political crime against UN principles is necessary. 

168 See Case C- 465/07 Elgafaji v Staatssecretaris van Justitie [2009] ECR I -921. 
169 Contrast with the decision of the ECtHR in FH v Sweden (2010) 51 EHRR 42. 
170 See also QD (Iraq) v Secretary of State for the Home Department [2009] EWCA Civ 620; 971; [2010] 

'nun. AR 132 holding that the Qualification Directive was aimed at individuals who needed protection 
but who did not necessarily qualify under either the Geneva Convention 1949 or the European 
Convention on Human Rights 1950. Among those were people whose lives or safety, if returned to 
their home area, would be imperilled by endemic violence. But the existence of a serious and 
individual threat to the life or person of an applicant for subsidiary protection was not subject to the 
condition that that applicant adduce evidence that he was specifically targeted by reason of factors 
particular to his personal circumstances; the existence of such a threat could exceptionally be 
considered to be established where the degree of indiscriminate violence, as assessed by the 
competent national authorities, reached such a high level that substantial grounds were shown for 
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granted on refugee status in effect seek the integration of the individual into the 
home State, the subsidiary protection against serious harm is envisaged to be more 
limited and transient pending the return of the individual to his or her country of 

origin once the risk of harm has receded, albeit that refugee status may be 
withdrawn if there are no longer grounds for fearing persecution on the basis of 

which refugee status was accorded.171 

The Procedures Directive 

15.92 The Asylum (Application Procedures) Directive 2005/85/EC172 (also known as 

the 'Procedures Directive') sets out in Article 7 the right of an applicant for 
asylum to remain in the Member State while her asylum application is being 
considered, except where the applicant comes from what is deemed to be a safe 
third country, whether of origin173 or neighbouring it or of transit. A safe country 
is a democratic one where there is generally and consistently no persecution (as 

defined in Article 9 of the Refugee Directive 2004/83/EC) ie constituting a severe 
violation of human rights. 

Proposals for new EU asylum directives 

15.93 It should be noted that at the time of writing the troika of EU asylum directives - 
the Reception Directive,174 the Qualification Directive and the Procedures 
Directive -were subject to updating proposals from the EU legislator.175 The UK 

Government had indicated that it would not opt in to any new Qualification 

believing that a civilian, returned to the relevant country or region, would, solely on account of his 

presence in that territory, face a real risk of being subject to that threat. 
171 See Joined Cases C- 175/08, C- 176/08, C- 178/08 & C- 179/08 Salahadin Abdulla and Others, 2 

March, [2010] ECR I -nyr, paras 65-76. 
172 [2003] OJ L50/1. 
173 See, however, Case C- 133/06 Parliament y Council [2008] ECR I -3189, in which the Court 

annulled the provision allowing for the EU to draw up a list of safe countries of origin, leaving it to 

individual Member States to grapple with this matter. 
124 See, eg, European Parliament legislative resolution of 7 May 2009 on the proposal for a directive 

of the European Parliament and of the Council laying down minimum standards for the reception of 

asylum seekers (recast) (COM( 2008)0815 -C6 -0477/2008- 2008/0244(COD)) [2010] OJ C/212 E/51. 
175 See Report from the Commission to the European Parliament and Council, First Annual Report 

on Immigration and Asylum (2009) COM(2010)214 final (Brussels, 6 May 2010) at para 2.4: 
'Main commitment: Construct a Europe of asylum 
EU level: The Commission presented all the legislative initiatives requested by the Pact and others 

which had been announced in the June 2008 Policy Plan on Asylum. The amendments to the 

Directives on Asylum Procedures and Qualification, in particular, answer the Pact's call for a single 
procedure and uniform status, and are expected to improve coherence between EU asylum instru- 
ments. They should simplify, streamline and consolidate substantive and procedural standards of 

protection across the EU and lead to more robust determinations at first instance, thus preventing 
abuse and improving efficiency of the asylum process. 

Amendments to the Dublin and Eurodac Regulations and to the Directive on Reception Conditions 
were also proposed, and there were proposals for a Joint EU Resettlement Scheme, and a European 
Asylum Support Office (EASO) to facilitate, coordinate and strengthen practical cooperation.' 

See also the Commission Staff Working Paper accompanying the First Annual Report on Immigration 
and Asylum (2009), SEC(2010) 535 final (Brussels, 6 May 2010). 
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Directive, but as that new proposed directive contains the provisions for super- 
seding the current qualification directive this has the potential of leading to 
different EU law provisions applying at the same time in different parts of the EU. 

The collation of information on asylum applicants 

The EURODAC Regulation (EC) 2725/2000176 sets up an EU -wide database on 15.94 
applicants for asylum and illegal over -stayers in the EU. The Schengen Informa- 
tion System Regulation (EC) 1987/2006177 sets up a common database including 
details of all non -EU nationals who have been refused entry to or deported from 
the EU, or who otherwise are considered to be a security risk. The Visa Informa- 
tion System Regulation (EC) 767/2008178 provides for a database detailing all 
persons who have applied for a short -term visa to enter the EU,179 and includes 
details of any refusal or revocation of such visas.180 Law enforcement agencies 
have access to this database if there are reasonable grounds for considering that it 
will substantially contribute to the prevention, detection or investigation of 
terrorist offences or other serious crimes.181 

THE FOURTH CIRCLE: SOCIAL SECURITY AND THE FREE MOVEMENT 
OF PERSONS 

Regulation of social security benefits in the EU is clearly of considerable impor- 15.95 
tance for the movement of persons between Member States. People may be 
discouraged from working in other Member States if by so doing they forfeit their 
social security entitlements. Accordingly, EU law seeks to coordinate national 
social security systems, so as to ensure that no disadvantage ensues from 
exercising the right of free movement. And, as the Court of Justice has repeatedly 
stated, provisions which derogate from the principle of the exportability of social 
security benefits must be interpreted strictly since the presumption in this area is 
in favour of free movement. 

16 See, too, Regulation (EC) 407/2002 [2002] OJ L62/1. 
177 

[2006] OJ L381/4. 
178 [2008] OJ L218/60. 
179 Regulation (EC) 810/2009 [2009] OJ L243/1 establishing a common EU Code on Visas. 
18° In Case C- 482/08 UK y Council, 26 October, [2010] ECR I -nyr, the Grand Chamber rejected a 

challenge by the UK as to the lack of a proper legal basis for this Regulation, holding that the Council 
did not commit an error of law when it took the view that constituted a development of provisions of 
the Schengen acquis in which the UK does not participate and refused to allow that Member State to 
participate in its adoption. 

181 In Case C- 524/06 Heinz Huber o Germany [2008] ECR I -9705, the Grand Chamber ruled that the 
Putting in place by a Member State, for the purpose of fighting crime, of a system for processing 
personal data specific to EU citizens who are not nationals of that Member State was contrary to the 
national,- discrimination provisions of the Treaty and that the storage and processing of personal 
data containing individualised personal information in this Central Register of Foreign Nationals for 
statistical purposes could not, on any basis, be considered to be 'necessary' within the terms of the 
Data Protection Directive 95/46/EC ([1995] OJ L281/31). 
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Treaty Provisions on Social Security 

EU citizens 

15.96 Article 21(3) TFEU provides that a unanimous Council, after consulting with the 
European Parliament, may adopt measures concerning social security182 or social 
protection with a view to facilitating the exercise of the right of every citizen of 

the Union to move and reside freely within the territory of the Member States.183 

Workers 

15.97 Article 153(1)(c) TFEU allows the EU to support and complement the activities of 

the Member States in the area of 'social security and social protection of workers', 
by adopting, inter alia, harmonising directives setting out minimum common 
requirements in this area which 'avoid imposing administrative, financial and 
legal constraints in a way which would hold back the creation and development 
of small and medium -sized undertakings' (Article 153(2)(b) TFEU), and which do 

not affect the right of Member States 'to define the fundamental principles of their 
social security systems' and which 'must not significantly affect the financial 
equilibrium thereof' (Article 153(4) TFEU). Article 156 TFEU authorises the 

Commission to 

encourage cooperation between the Member States and facilitate the coordination of 

their action in all social policy fields under this Chapter, particularly in matters relating 
to ... social security... 

Migrant workers 

15.98 Article 48 TFEU gives the EU legislator power to adopt such measures in the field 

of social security as are necessary to facilitate the freedom of movement for 

employed and self- employed migrant workers and their dependants.184 These 

measures may provide for the payment of benefits to persons resident in the 

territories of Member States, and for the aggregation of all periods (which would 

182 See, eg, Council Regulation (EC) No 1408/71 [1971] OJ L149/2 (as amended) on the application 
of social security schemes to employed persons and their families moving within the Community; and 

Council Regulation (EC) No 883/2004 [2004] OJ L166/1 on the coordination of social security systems. 
183 See R (Dany Bidar) v London Borough of Ealing and Secretary of State for Education and Skills [2005] 

ECR I -2119 at paras 32 and 33: 'According to settled case -law, a citizen of the European Union lawfully 
resident in the territory of the host Member State can rely on Article 12 EC [now Article 18 TFEU] in all 

situations which fall within the scope ratione materiae of EU law (Case C -85/96 Martinez Sala [1998] 

ECR I -2691, paragraph 63, and Case C- 184/99 Grzelczyk [2001] ECR I -6193, paragraph 32). ... Those 

situations include those involving the exercise of the fundamental freedoms guaranteed by the Treaty 

and those involving the exercise of the right to move and reside within the territory of the Member 
States, as conferred by Article 18 EC [now Article 21 l'FEU] (see Case C- 274/96 Bickel and Franz [1998] 

ECR I -7637, paragraphs 15 and 16, Grzelczyk, paragraph 33, and Case C- 148/02 Garcia Avello [2003] 

ECR I- 11613, paragraph 24).' 
184 In Case C- 379 /09 Maurits Casteels y British Airways plc 10 March, [2011] ECR I -nyr the CJEU held 

that Article 48 TFEU does not have any direct effect capable of being relied on by an individual against 
his private- sector employer in a dispute before national courts. 
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already be taken into account for social security purposes under the laws of the 
various Member State) for the purpose of determining the migrant worker's right 
to acquire and retain such social security benefit as well as in the calculating the 
amount payable. 

Third country non -EU nationals 

As we saw in para 15.74 above, Article 79(1) TFEU envisages that the EU will 15.99 
develop a common immigration policy aimed at ensuring, among other things, 
'the fair treatment of third -country nationals residing legally in Member States'. 
And Article 79(2)(b) TFEU gives the EU legislator power to adopt measures 
defining 

the rights of third- country nationals residing legally in a Member State, including the 
conditions governing freedom of movement and of residence in other Member States. 

It is clearly understood by the Member States that such measures may include 15.100 
right to social security given the terms of the Declaration (No 22) appended to the 
Treaty, which states as follows: 

[I]n the event that a draft legislative act based on Article 79(2) TNEU would affect 
important aspects of the social security system of a Member State, including its scope, 
cost or financial structure, or would affect the financial balance of that system as set out 
in the second paragraph of Article 48 TFEU, the interests of that Member State will be 
duly taken into account.185 

Provisions of the EU Charter of Fundamental Rights on Social Security 

Article 34 CFR spells out the rights to social security and social assistance 15.101 
recognised as protected as a matter of EU law. It should be noted that this 
provision falls within the Solidarity Title IV of the Charter and hence is subject to 
the provisions of the Protocol (No 30) to the Treaty on the application of the 
Charter of Fundamental Right of the European Union to Poland and to the United 
Kingdom, which in Article 1(2) states that 

nothing in Title IV of the Charter creates justiciable rights applicable to Poland or the 
United Kingdom except in so far as Poland or the United Kingdom has provided for 
such rights in its national law.. 

Article 34(1) CFR confirms the right to social protection 'in cases such as 15.102 
maternity, illness, industrial accidents, dependency or old age, and in the case of 
loss of employment'. The Praesidium Explanations to the Charter note that this 
provision is based on Articles 153 and 156 TFEU, as well as on Article 12 of the 

185 Generally, the CJEU will not recognise justifications based on economic grounds for the 
non -recognition of an EU law right in the social security field, save in the wholly exceptional 
circumstances where such recognition would seriously risk undermining the financial balance of the 
social security system of the Member State(s): see, eg, Case C- 120/95 Decker [19981 ECR I -1831. 
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European Social Charter186 and point 10 of the Community Charter on the 
Fundamental Social Rights of Workers.187 

15.103 Article 34(2) CFR observes that everyone residing and moving legally within the 
EU is entitled to social security benefits and social advantages in accordance with 
EU law and national laws and practices. The Praesidium Explanations note that 
this paragraph is based on the terms of Articles 12(4)188 and 13(4)189 of the 
European Social Charter, and on point 2 of the Community Charter on the 
Fundamental Social Rights of Workers,199 and also reflects the rules arising from 
(the now repealed) Regulation (EEC) 1408/71 (which we consider at paras 15.109 

et seq below) and Regulation (EEC) 1612/68 (the provisions of which are 

discussed at paras 15.26 et seq above) 

15.104 Lastly, Article 34(3) CFR, which provides that, with a view to combating social 
exclusion and poverty, the EU 'recognises and respects the right to social and 
housing assistance so as to ensure a decent existence for all those who lack 

sufficient resources' in accordance with the rules laid down by EU law and 
national laws and practices, is said, in the Praesidium Explanations, to be a right 
which the EU must respect in the context of policies based on Article 153 TFEU on 
the social protection of workers. The Praesidium Explanations note that this 

Charter formulation in Article 34(3) CFR 'draws on' Article 13 of the European 

186 Art 12 of the European Social Charter, so far as relevant, states: 'With a view to ensuring the 

effective exercise of the right to social security, the Parties undertake: (1) to establish or maintain a 

system of social security; (2) to maintain the social security system at a satisfactory level at least equal 
to that necessary for the ratification of the European Code of Social Security; (3) to endeavour to raise 
progressively the system of social security to a higher level ...' 

187 Point 10 of the Community Charter on the Fundamental Social Rights of Workers provides: 
'According to the arrangements applying in each country: every worker of the European Community 
shall have a right to adequate social protection and shall, whatever his status and whatever the size of 

the undertaking in which he is employed, enjoy an adequate level of social security benefits; persons 
who have been unable either to enter or re -enter the labour market and have no means of subsistence 
must be able to receive sufficient resources and social assistance in keeping with their particular 
situation.' 

188 Art 12(4) of the European Social Charter provides: 'With a view to ensuring the effective 
exercise of the right to social security, the Contracting Parties undertake: ... (4) to take steps, by the 

conclusion of appropriate bilateral and multilateral agreements or by other means, and subject to the 

conditions laid down in such agreements, ht order to ensure: (a) equal treatment with their own 

nationals of the nationals of other Contracting Parties in respect of social security rights, including the 

retention of benefits arising out of social security legislation, whatever movements the persons 
protected may undertake between the territories of the Contracting Parties; (b) the granting, mainte- 
nance and resumption of social security rights by such means as the accumulation of insurance or 

employment periods completed under the legislation of each of the Contracting Parties.' 
189 Art 13(4) of the European Social Charter, so far as relevant, states: 'With a view to ensuring the 

effective exercise of the right to social and medical assistance, the Parties undertake: ... (4) to apply the 

provisions referred to in paragraphs 1, 2 and 3 of this article [on the right to social and medical 
assistance] on an equal footing with their nationals to nationals of other Parties lawfully within their 

territories, in accordance with their obligations under the European Convention on Social and Medical 
Assistance, signed at Paris on 11 December 1953.' 

190 The Community Charter of the Fundamental Social Rights of Workers states at point 2: The 

right to freedom of movement shall enable any worker to engage in any occupation or profession in 

the Community in accordance with the principles of equal treatment as regards access to employment, 
working conditions and social protection in the host country' 
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Social Charter191 and Articles 30192 and 31193 of the revised Social Charter, and on 
the already noted provisions of point 10 of the Community Charter on the 
Fundamental Social Rights of Workers. 

Secondary Provisions of EU LaVGv on Social Security and Free Movement 

European Union law does not provide for uniform rates and conditions for social 15.105 
security benefit. Instead, questions of the structure and range of benefits, which 
benefit to provide to whom and under what conditions, are matters left to the 
Member States' existing social security systems. As the CJEU noted: 

[The now repealed] Regulation No 1408 /71 implements Article 42 EC [now Article 48 
l'FEU], which provides for coordination of national social security legislation rather 
than harmonisation. Substantive and procedural differences between the social security 
systems of individual Member States, and hence in the rights of persons working there, 
are therefore unaffected by that provision (see, in particular, Case 41/84 Pinna [1986] 
ECR 1, paragraph 20; Case C- 340/94 de jaeck [1997] ECR I -461, paragraph 18; and Case 
C- 208/07 von Chamier- Glisczinski [2009] ECR I -6095, paragraph 84).194 

The EU secondary legislation applies social security rules to EU citizens and to 15.106 
third- country economic migrants who are lawfully resident and working within 
the EU,195 as well as to stateless persons and refugees who are permanently 
resident in one of the Member States. For many years the main EU legislation in 
this area was in the form of a much amended and consolidated EU regulation of 

191 Art 13 of the original 1961 European Social Charter, so far as relevant, states: 'With a view to 
ensuring the effective exercise of the right to social and medical assistance, the Parties undertake: (1) 
to ensure that any person who is without adequate resources and who is unable to secure such 
resources either by his own efforts or from other sources, in particular by benefits under a social 
security scheme, be granted adequate assistance, and, in case of sickness, the care necessitated by his 
condition; (2) to ensure that persons receiving such assistance shall not, for that reason, suffer from a 
diminution of their political or social rights; (3) to provide that everyone may receive by appropriate 
public or private services such advice and personal help as may be required to prevent, to remove, or 
to alleviate personal or family want ...' 

192 Art 30 of the revised 1996 European Social Charter is in the following terms: 'With a view to 
ensuring the effective exercise of the right to protection against poverty and social exclusion, the 
Parties undertake: (a) to take measures within the framework of an overall and coordinated approach 
to promote the effective access of persons who live or risk living in a situation of social exclusion or 
poverty, as well as their families, to, in particular, employment, housing, training, education, culture 
and social and medical assistance; (b) to review these measures with a view to their adaptation if 
necessary' 

193 Art 31 of the revised European Social Charter is in the following terms: 'With a view to ensuring 
the effective exercise of the right to housing, the Parties undertake to take measures designed: (1) to 
promote access to housing of an adequate standard; (2) to prevent and reduce homelessness with a 
view to its gradual elimination; (3) to make the price of housing accessible to those without adequate 
resources.' 

194 Case C- 296 /09 Vlaamse Gemeenschap y Maurits Baesen, 9 December, [2010] ECR I -nyr at para 22. 
195 Council Regulation (EC) No 859/2003 [2003] OJ L124/1 extended the provisions of Regulation 

(EEC) No 1408/71 and Regulation (EEC) No 574/72 to nationals of third countries who were not 
already covered by those provisions solely on the ground of their nationality, and extended the 
provisions of Regulation (EEC) No 1408/71 to third- country nationals who are legally residing in the 
EU and who are in a 'cross- border situation'. 
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some antiquity: Regulation (EEC) No 1408/71.196 This Regulation was repealed 
and replaced with effect from 1 May 2010 with the coming into force in full of 

European Parliament and Council Regulation (EC) No 883/2004197 on the coordi- 
nation of social security systems and Regulation (EC) No 987/2009198 laying 
down the procedure for implementing Regulation (EC) No 883/2004 on the 
coordination of social security systems. 

15.107 These Regulations have been drafted against the background of the CJEU's 
decisions on Regulation 1408/71. In particular, new provisions on sickness,199 

maternity and equivalent paternity benefits have been drawn up in the light of 

Court of Justice case law. The provisions on prior authorisation have been 
improved, taking into account the relevant decisions of the Court of Justice. The 

specific position of pension claimants and pensioners and the members of their 
families, makes it necessary to have provisions governing sickness insurance 
adapted to this situation. And the new Regulations make specific provision in 

relation to 'family benefits' in the light of the decisions of the Court of Justice in 

Hoever and Zachow200 and in Kuusijärvi.201 

15.108 The new Regulations also establish an Administrative Commission consisting of 

government representatives from each Member State, charged in particular with 
dealing with all administrative questions or questions of interpretation arising 
from the provisions of both Regulation (EC) No 883/2004 and Regulation (EC) 

No 987/2009. This Administrative Commission produces formal Decisions on 

various social security matters which are published in the Official Journal of the 

EU. Further, the development and use of data -processing services for the 

exchange of information has been found to require the creation of a Technical 
Commission, under the aegis of the Administrative Commission, with specific 
responsibilities in the field of data -processing. 

15.109 In accordance with Article 288 TFEU, these EU Regulations are directly applicable 
without the need for any national implementing measures and must, accordingly, 
be applied by national courts, tribunals and other authorities concerned with the 

administration of the Member State's social security system; where necessary, in 

preference to the requirements of national law.202 

15.110 Individuals must have been insured as employed or self- employed persons under 
the National Insurance scheme of any EU country in order to be covered by the 

EU Social Security Regulations. In addition, the dependants of such persons or 

196 Council Regulation (EEC) No 1408/71 [1971] OJ L149/2 on the application of social security 

schemes to employed persons, to self -employed persons and to members of their families moving 

within the EU. 
197 [2004] OJ L166/1. 
198 [2009] OJ L284/1. 
199 See, eg, Case C- 215/99 Jauch [2001] ECR I -1901 and Case C- 160/96 Molenaar [1998] ECR I -843 on 

the non -overlapping of sickness benefits in kind and sickness benefits in cash which are of the same 

nature. 
200 Joined Cases C- 245/94 & C- 312 /94 Hoever and Zachow [1996] ECR I -4895. 
201 Case C- 275/96 Kuusijärvi [1998] ECR I -3419. 
202 See Re a Holiday in Italy [1975] 1 CMLR 184; and Re Medical Expenses incurred in France [1977] 2 

CMLR 317. 
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any survivors of them who are also EU citizens are covered by the Regulations. 
Any person with such insurance moving from one Member State to another is 
covered, whether or not he or she has moved for the purpose of employment 203 

'Member of the family' is defined according to the national legislation under 
which the benefits are provided or claimed: see Article 1(i) of the 2004 Regula- 
tion.204 A broader EU law definition has, however, been applied in some cases 205 

The categories of benefit covered by the 2004 Regulation are: 15.111 

- sickness benefits; - maternity and equivalent paternity benefits; - invalidity benefits; - old -age benefits; 
survivors' benefits; 
benefits in respect of accidents at work and occupational diseases; 
death grants; - unemployment benefits; - pre -retirement benefits; and - family benefits (Article 3(1)). 

And unless otherwise provided for in Annex XI, the Regulation's provisions also 
apply to general and special social security schemes, whether contributory or 
non -contributory, and to schemes relating to the obligations of an employer or 
ship -owner (Article 3(2)). 

Article 3(5) excludes a number of benefits from the ambit of the Regulation, 15.112 
namely, benefits in relation to which a Member State assumes the liability for 
damages to persons and provides for compensation, such as those for: 

- victims of war and military action or their consequences; - victims of crime, assassination or terrorist acts; - victims of damage occasioned by agents of the Member State in the course of 
their duties; or - victims who have suffered a disadvantage for political or religious reasons, or 
for reasons of descent. 

zos Case 44/65 Hessische Knappschaft v Maison Singer [1965] ECR 965. 
204 Art 1(i) of Regulation (EC) No 883/2004 provides: 'For the purposes of this Regulation ... 

"member of the family" means: 1(i) any person defined or recognised as a member of the family or 
designated as a member of the household by the legislation under which benefits are provided; 
(ii) with regard to benefits in kind pursuant to Title III, Chapter 1 on sickness, maternity and 
equivalent paternity benefits, any person defined or recognised as a member of the family or 
designated as a member of the household by the legislation of the Member State in which he /she 
resides; 2. If the legislation of a Member State which is applicable under subparagraph 1 does not 
make a distinction between the members of the family and other persons to whom it is applicable, the 
spouse, minor children, and dependent children who have reached the age of majority shall be 
considered members of the family; 3. If, under the legislation which is applicable under subpara- 
graphs 1 and 2, a person is considered a member of the family or member of the household only if 
he /she lives in the same household as the insured person or pensioner, this condition shall be 
considered satisfied if the person in question is mainly dependent on the insured person or 
pensioner...: 

200 
See, eg, Case 139/82 Piscitello y INPS [1983] ECR 1427. Note that the basic Regulation 1408/71 

was amended to provide a standard EU law definition of the family with respect to benefits for 
disabled persons: Council Regulation (EEC) No 1247/92 [1992] OJ L136/1. 
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More generally Article 3(5)(a) excludes benefits intended to provide 'social and 
medical assistance'; but many benefits have been held by the CJEU to be 'hybrid 
benefits,206 having both a welfare and a social security function, and so have been 
assimilated to social security benefits.207 Others benefits have been characterised 
as social security benefits through a broad, teleological interpretation of the 
Treaty and secondary legislation.208 The category of welfare or purely social 
assistance benefits seems to be restricted to those benefits the conferral of which is 

contingent upon a discretionary assessment of need or personal circumstances.209 
Furthermore, it has emerged in the case law that what remains of the category of 

social assistance benefits can be claimed by migrants in the host State as social 

advantages under Article 7(2) of Council Regulation (EEC) No 1612/68.210 It 

should be noted, however, that social advantages under Article 7(2) of Regulation 
1612/68 are, prima facie, not exportable, except where national law provides 
otherwise 211 because social assistance benefits are to provide a minimum subsist- 
ence income having regard to the economic and social situation of the country of 

residence. They are closely linked to the standard and cost of living of the State in 

which the claimant resides.212 

15.113 The detailed EU rules on social security coordination are founded upon a number 
of general principles. The overarching consideration is that individuals should 
not suffer disadvantage in social security terms through exercising their rights of 

free movement 213 Thus a worker moving from one Member State to another is 

not to lose such rights as he would enjoy under national law alone. However, the 

basic conditions of affiliation to schemes and entitlement to benefit, and the 

amount of benefit to be paid, remain matters of national law, and the EU law 

system will not intervene to help migrants in respect of these matters 214 Once the 

legislation of a Member State becomes applicable to a person under the Regula- 
tion, the general rule is that conditions for affiliation and entitlement to benefits 
should be defined by the legislation of the competent Member State while 

respecting the general principles of EU law. 

15.114 Two principles are founded in the express wording of the Treaty. The first is that 

eligibility for and amount of benefit is to be assessed only after aggregating all the 

206 The Court of Justice has had to consider the purpose of the benefit and the conditions under 

which the benefit in question is granted. See, eg, Case C- 160/96 Molenaar v AOK Baden- Würrtemberg 
[1998] 1 ECR 843 at para 19; Case C -43/99 Ledere v Caisse National des Prestations Familiales [2001] ECR 

I -4265; and Case C- 215/99 Jauch v Pensionsversicherungsanstalt der Arbeiter [2001] ECR 1 -1901, which 

concerned hybrid benefits. 
207 Case 1/72 Frilli v Belgium [1972] ECR 457 (non -contributory, guaranteed minimum income). 
208 Case 7/75 Mr and Mrs F v Belgium [1975] ECR 679 (special grant for physically disabled 

persons). 
209 See, eg, Case 79/76 Fossi v Bundesknappschaft [1977] ECR 667. 
210 See Case 65/81 Reina v Landeskreditbank Baden -Wurttemburg [1982] ECR 33; and Case 122/84 

Scrivner and Cole v Centre d'aide social de Chastre [1985] ECR 1027. 
21 Case C- 308/89 Di Leo v Land Berlin [1990] ECR I -4185. 
212 See Case C -20/96 Snares v Adjudication Officer [1997] ECR I -6057 at para 43. 
213 See, eg, Case 24/75 Petroni v ONPTS [1975] ECR 1149; and Case C10 /90 Masgio o Bundesknapp- 

schaft [1991] ECR I -1119. 
214 See, eg, Case 110/79 Coonan v Insurance Officer [1980] ECR 1445; and Case 70/80 Vigier v 

Bundesversicherungsanstalt für Angestellte [1981] ECR 229. 
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periods in which entitlement was acquired under the laws of the various Member 
States (Article 48(a) TFEU). Entitlements earned in other Member States must be 
treated as if they had been earned in the State which is calculating the benefit. 
Secondly, benefits should be exportable, that is, they are to be paid in full 
regardless of where the recipient happens to be living in the EU (Article 48(b) 
TFEU) 215 Article 7 of the 2004 Regulation explicitly applies this principle as the 
general rule, stating that 

unless otherwise provided for by this Regulation, cash benefits payable under the 
legislation of one or more Member States or under this Regulation shall not be subject to 
any reduction, amendment, suspension, withdrawal or confiscation on account of the 
fact that the beneficiary or the members of his /her family reside in a Member State other 
than that in which the institution responsible for providing benefits is situated. 

Sickness, maternity and equivalent paternity benefits are subject to more specific 
provisions (in Articles 17 -22 of Regulation (EC) No 883/2004), as is the position 
of pensioners and the retired (Articles 23 -29). The application of residence 
requirements in the case of benefits in respect of accidents at work and occupa- 
tional diseases is dealt with in Article 36 to 41.216 Articles 42 and 43 make specific 
provision in respect of death grants. Article 64 of the 2004 Regulation makes 
specific provision to encourage the unemployed to seek work in another Member 
State by specifying that they will remain entitled to payment of unemployment 
benefit in the Member State in which they have originally qualified for up to three 
months, if absent from that State for the genuine purpose of seeking work in 
another Member State. One of the most clearly apparent and widely -used of the 
improvements introduced by EU law, the provision of free or low -cost medical 
care whilst on holiday or short business trips in other Member States, was 
prompted by the principle of exportability. 

Consistently with general principles of EU law, those exercising their EU free 15.115 
movement rights as migrants may not suffer discrimination, directly or indirectly, 
on grounds of nationality; they shall be subject to the same obligations and 
entitled to the same benefits as nationals of the host State (Article 2(1) of the 2004 

255 See Case 284/84 Spruyt v Bestuur van de Sociale Verzekeringsbank [1986] ECR 685, para 19: 'Article 
51 [of the EC Treaty, now Article 48 TFEU] requires the Council to adopt such measures in the field of 
social security as are necessary to provide freedom of movement for workers by securing, inter alia, 
payment of benefits for persons resident in the territories of the Member States. The aim of Articles 48 
to 51 [of the EC Treaty, now Articles 45 and 48 TFEU] would not be attained if, as a consequence of the 
exercise of their right to freedom of movement, workers were to lose the advantages in the field of 
social security guaranteed to them by the laws of a single Member State.' 

216 See Case C- 537/09 Bartlett and others v Secretary of State for Work and Pensions 5 May, [2011] ECR 
I -nyr where the CJEU held that the award of the mobility component of Disability Living Allowance 
could lawfully be made subject to conditions as to residence and presence in Great Britain on the basis 
that it is permissible for the European Union legislature to adopt, in the course of implementation of 
Article 48 TFEU, provisions derogating from the principle of the exportability of social security 
benefits. In particular, the grant of benefits closely linked with the social environment may legiti- 
mately be made subject to condition of residence in the State of the competent institution. 
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Regulation) 217 In contrast to the general free movement rules, reverse discrimina- 
tion, ie the less favourable treatment of national workers, does not seem to be 

permitted in the context of social security.218 

15.116 While it is for the EU legislature to fix the limits within which the national 
provisions concerning reduction, suspension or withdrawal of benefits might be 

applied, the EU institutions have no power to enact rules which impose a 

restriction on the overlapping of two or more pensions acquired in different 
Member States by reducing the amount of a pension acquired solely under 
national legislation, such set -off provisions being for the national legislatures of 

the Member States to enact. Article 10(1) of the 2004 Regulation seeks to avoid the 

overlapping of benefits, stating that 'unless otherwise specified, this Regulation 
shall neither confer nor maintain the right to several benefits of the same kind for 

one and the same period of compulsory insurance'. Those exercising their free 

movement rights should not in principle be entitled to more than one benefit for 

the same period of insurance. In cases of potential overlap, the 'competent State' 

(see para 15.122 below) pays the benefit in the largest amount to which the 

migrant may have been entitled. Any difference between this amount and the 

amount which the competent State would have paid out under its own legislation 
is made up by the more generous State. 

15.117 The final important principle to be noted is that the burden of paying substantial 
or long -term benefits such as old -age pensions will be apportioned, pro rata, 

between the States where the individual has contributed during his working life 

(Article 52 of Regulation 883 /2004). An individual cannot, however, lose out 

under this system: the total sum received may not be less than that which that 

217 See Borawitz v Landesversichterunganstalt Westfalen [2000] ECR 1 -7293, paras 23-26: 'In this 

respect, it must be borne in mind that the object of Article 3(1) of Regulation No 1408/71 [now Article 

2(1) of Regulation (EC) No 883/2004] is to ensure, in accordance with Article 48 of the Treaty [now 

Article 45 TFEU], equal treatment in matters of social security, without distinction based on 

nationality, for the persons to whom that regulation applies by abolishing all discrimination in that 

regard deriving from the national legislation of the Member States ... It is settled case -law that the 

principle of equal treatment, as laid down in that article, prohibits not only overt discrimination based 

on the nationality of the beneficiaries of social security schemes but also all covert forms of 

discrimination which, through the application of other distinguishing criteria, lead in fact to the same 

result. ... Accordingly, conditions imposed by national law must be regarded as indirectly discrimina- 
tory where, although applicable irrespective of nationality, they affect essentially migrant workers or 

where the great majority of those affected are migrant workers, as well as conditions which are 

applicable without distinction but can more easily be satisfied by national workers than by migrant 
workers or where there is a risk that they may operate to the particular detriment of migrant workers 
... It is otherwise only if those provisions are justified by objective considerations independent of the 

nationality of the workers concerned, and if they are proportionate to the legitimate aim pursued by 

the national law.' Compare with Patmalniece v Secretary of State for Work and Pensions [2011] 1 WLR 783, 

UKSC where the UK Supreme Court upheld the lawfulness of a condition making receipt of benefit 

dependent on a right to reside in the UK. This was said to be aimed at the legitimate end of 

safeguarding the UK's social security system from exploitation by people who wished to enter in 

order to live off income- related benefits rather than to work ('benefits tourism'). The right to reside in 

the UK test was said to be independent of nationality, and arose from the principle that that only those 

who were economically or socially integrated with the host Member State should have access to its 

social assistance system. 
218 Case 1/78 Kenny v Insurance Officer [1978] ECR 1489. 
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person would have been paid having regard only to the laws of the State of 
residence (Article 58 of the 2004 Regulation). 

European Union social security regulation aims to coordinate, rather than to 15.118 
harmonise, the various autonomous national systems, and accordingly the kind 
of benefits to be provided in each State and the criteria of eligibility for them are a 
matter for national law. Moreover, each individual can be subject to the social 
security legislation of only one State (Article 11 of the 2004 Regulation), generally 
the State where he or she works (Article 11(3)(a) of the 2004 Regulation) 219 This 
State, 'the competent state', is ultimately responsible for aggregating and paying 
benefits. The Member States settle accounts between themselves at a later stage in 
accordance with the administrative procedures laid down in Regulation (EC) No 
987/200922° 

219 Exceptions are made for posted workers (Art 12), workers employed in two or more Member 
States (Art 13) and 'frontier workers, ie who do at least a weekly commute to work in one Member 
State but reside in another, and their families (Art 18). 

220 [2009] OJ L284/1. 



16 

EU Freedom of Information and 
Data Protection 

INTRODUCTION 

16.01 Freedom of information was not one of the 'four freedoms' which formed the 

foundations of the European project. The freedoms which a European common 
markets and customs union were intended to herald were simply: 

a) the ability freely to ship goods for trade across national boundaries3; 
b) the freedom of workers to 'up sticks' and go and take jobs abroad4; 
c) the freedom of individuals and companies to offer their economic services' 

and, if so minded, to establish their businesses abroad6; and 
d) the freedom to transfer money across European borders.' 

16.02 As we saw in chapter one, however, the ambitions of the EU have long since 

outgrown the purely functionalist economic free trade area aims which were first 

set out in the 1957 Treaty of Rome. For example, one of the EU's aims now is to 

establish a common 'area of freedom, security and justice's in which, among other 

things, a common EU policy on asylum in, and immigration into, the EU may be 

1 Art 26(2) TFEU states that: 'The internal market shall comprise an area without internal frontiers 

in which the free movement of goods, persons, services and capital is ensured in accordance with the 

provisions of the Treaties.' 
2 Art 30 TFEU: 'Customs duties on imports and exports and charges having equivalent effect shall 

be prohibited between Member States. This prohibition shall also apply to customs duties of a fiscal 

nature.' 
3 Art 28(1) TFEU: 'The Union shall comprise a customs union which shall cover all trade in goods 

and which shall involve the prohibition between Member States of customs duties on imports and 

exports and of all charges having equivalent effect, and the adoption of a common customs tariff in 

their relations with third countries.' 
4 Article 45(1) TFEU: 'Freedom of movement for workers shall be secured within the Union.' 

Art 56(1) TFEU: '... [ R]estrictions on freedom to provide services [normally provided for 

remuneration] within the Union shall be prohibited in respect of nationals of Member States who are 

established in a Member State other than that of the person for whom the services are intended,' 
6 Art 49 TFEU '[R]estrictions on the freedom of establishment of nationals of a Member State in 

the territory of another Member State shall be prohibited. Such prohibition shall also apply to 

restrictions on the setting -up of agencies, branches or subsidiaries by nationals of any Member State 

established in the territory of any Member State. Freedom of establishment shall include the right to 

take up and pursue activities as self- employed persons and to set up and manage undertaking5rn 
particular companies or firms...' 

' Art 63 TFEU: '[A]ll restrictions on the movement of capital between Member States and between 

Member States and third countries shall be prohibited [and] ... all restrictions on payments between 

Member States and between Member States and third countries shall be prohibited.' 
8 See Art 3(2) TEU; and Arts 67-89 TFEU. 
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developed9, police action may be coordinated,10 criminal law may be harmo- 
nised,'1 and the judgments of national courts in criminal12 and in civil matters13 
may be recognised and given effect Europe -wide. To this end, information on 
individuals might be shared among the public authorities of the Member States. 

This official need to share information, of course, immediately brings up the 16.03 
possibility of abuse, and hence the need for regulation to ensure that the interests 
of the individual potentially informed upon or against are duly taken into 
account. Thus data protection laws can be seen as the necessary corollary in a 
national or supra - national polity which aspires to respect the principles of the 
rule of law in this information age. 

A further realisation of the rule of law in the context of the information age is the 16.04 
ideal of transparency: that members of civil society should be able to ascertain the 
factual and legal bases on which official decisions are being made. This leads to 
the need for rules governing the possibility of access by interested parties to 
information held by public authorities. 

Clearly, then, there is going to be a constant (productive ?) tension and possibility 16.05 
of conflict between these two information age rule -of -law principles, namely: 

a) the right of individuals as individuals to protection against the misuse of data 
on them held by public authorities ('data protection laws'); and 

b) the right of individuals as members of civil society to know what information 
is being used by public authorities in making decisions in the public sphere 
('freedom of information' laws). 

This tension is paralleled by but does not completely mirror -the tensions 
already implicit in the law between: 

a) the recognition of an individual's right to privacy as against the public's 
'right to know' proclaimed by a free press; and 

b) an individual's legitimate expectation to respect for confidentiality as against 
another's right to free expression. 

TREATY PROVISIONS 

The twin principles of freedom of information and of data protection are 16.06 
expressly recognised within the provisions of the TFEU. 

Freedom of Information and the Principle of Public Transparency 

The Grand Chamber of the Court of Justice has noted: 16.07 

9 Arts 78-79 TFEU. 
1° Arts 87-89 TFEU. 
11 Art 83 TFEU. 
12 Art 82 TFEU. 
13 Art 81 TFEU. 
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The principle of transparency is stated in Articles 1 TEU and 10 TEU and in Article 
15 TFEU. It enables citizens to participate more closely in the decision- making process 
and guarantees that the administration enjoys greater legitimacy and is more effective 
and more accountable to the citizen in a democratic system...14 

16.08 Article 15(1) TFEU (formerly Article 255 EC) sets out the general principle that 'in 
order to promote good governance and ensure the participation of civil society', 
the EU institutions 'shall conduct their work as openly as possible', noting in 

particular, in Article 15(2), that the European Parliament shall meet in public (as 

shall the Council when considering and voting on a draft legislative act) and, 
under Article 15(2)(v) TFEU, 'shall ensure publication of the documents relating 
to the legislative procedures'. Nothing is said, however, of the need for openness 
or publication of the workings of the Commission. 

16.09 Article 15(3) TFEU confirms the general right of any EU resident or citizen to 

have access to EU documents. This is subject to particular EU regulation on the 

issue specifying the 'general principles and limits on grounds of public or private 
interest'. Consistently with such general EU regulation, each EU body is then 
required to 'ensure that its proceedings are transparent' and to set out in its own 
particular Rules of Procedure specific provisions regarding access to its docu- 
ments, although the CJEU and the ECB and the EIB are said to be subject to these 
transparency and document access requirements 'only when exercising their 
administrative tasks.' 

Data Protection and Respect for an Individual's Private Life 

16.10 Article 16(1) TFEU (formerly Article 286 EC) states that 'everyone has the right to 

the protection of personal data concerning them'. Article 16(2) TFEU provides an 

express Treaty basis for the adoption of EU legislation concerning the processing 
of data on individuals, both by the EU and by the Member States when carrying 
out activities falling within the scope of EU law. Such EU legislation shall be 

aimed at protecting the individual's interest in such 'personal data' and regulat- 
ing its free movement. Due compliance with these rules is subject to the control of 

independent authorities. 

16.11 In the sphere of the EU's Common Foreign and Security Policy, Article 39 TEU 

requires the Council to adopt a decision laying down rules relating to the 

protection of individuals and free movement of data with regard to the process- 
ing of personal data by the Member States when carrying out activities which fall 

within the scope of the Common Foreign and Security Policy. Again, compliance 
with these rules is subject to the control of independent authorities. The rules 

adopted on the basis of Article 39 TEU are by way of derogation from the general 
EU rules on data processing adopted on the basis of Article 16 IFEU. 

14 See Joined Cases C -92/09 & C -93/09 Volker und Markus Schecke GbR v Land Hessen, 9 November, 
[2010] ECR I -nyr at para 68, citing Case C -41/00 P Interporc v Commission [2003] ECR I -2125, para 39, 

and Case C -28/08 P Commission v Bavarian Lager, 29 June, [2010] ECR I -nyr, para 54. 
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EU FUNDAMENTAL RIGHTS, DATA PROTECTION AND INFORMATION ACCESS 

Freedom of Information 

Article 42 CFR provides, under the heading 'Right of access to documents', that 16.12 
any citizen of the Union -and any natural or legal person residing or having its 
registered office in a Member State -has a right of access to documents (whether 
in hard copies, or in electronic or other form) of the EU's institutions, bodies, 
offices and agencies. 

Article 42 CFR echoes the terms of Article 15 TFEU and the EU secondary 16.13 
legislation adopted thereunder (notably Regulation (EC) No 1049/2001,15 the 
terms of which are considered more fully at paras 16.25 et seq below). Article 
52(2) CFR provides that 

rights recognised by this Charter for which provision is made in the Treaties shall be 
exercised under the conditions and within the limits defined by those Treaties. 

There is no direct provision in the European Convention on Human Rights 16.14 
guaranteeing a right of access to individual16 or general information17 held by 
public authorities as distinct from the right guaranteed -under both Article 10 
ECHR and Article 11 CFR -freely to express and to receive and impart informa- 
tion and ideas one already has, without interference by public authority and 
regardless of frontiers. The European Court of Human Rights has, however, more 
recently begun to tease out the implications of the right to 'receive ... information' 
set out in Article 10 ECHR.18 The Strasbourg Court has begun to develop the idea 
implicit in Article 10 ECHR of a positive obligation on the State authorities -for 
example, in implementation of the State's responsibility to nurture and further 
the freedom of the press to carry out its investigative functions in the public 
interest.19 This may entail the State actively removing obstacles which exist solely 
because of the historic fact of public authorities holding a monopoly on informa- 
tion. Thus, in Kenedi y Hungary2° the Strasbourg Court held that Hungary's 
refusal to allow a professional historian access to historical documentation (which 

15 [2001] OJ L145/43. 
16 See Leander v Sweden (1987) 9 EHRR 433 at para 74: 'Article 10 ECHR does not ... confer on the 

individual a right of access to a register containing information on his personal position, nor does it 
embody an obligation on the Government to impart such information to the individual.' 

See Loiseau v France -admissibility decision [2003] ECHR 46809/99 (Second Section, 18 November 
2003): 'It is difficult to derive from the ECHR a general right of access to administrative data and 
documents...' 

18 See, eg, Sdruzení Jihodeské Matky v Czech Republic- non -admissibility decision [2006] 
EHRR 19101/03 (Fifth Section 10 July 2006), where the Strasbourg Court articulated a broader 
interpretation of the notion of 'freedom to receive information' and in so doing moved closer towards 
the recognition of a positive right of access to information. 

19 See, eg, Chauvy and Others v France (2005) 41 EHRR 29 at para 66: 'The Court has on many 
occasions stressed the essential role the press plays in a democratic society. It has, inter alia, stated that 
although the press must not overstep certain bounds, in particular in respect of the rights of others, its 
duty is nevertheless to impart -in a manner consistent with its obligations and responsibilities - 
information and ideas on all matters of public interest. Not only does the press have the task of 
'Parting such information and ideas: the public also has a right to receive them.' 

Kenedi v Hungary [2009] ECHR 31475/05 (Second Section, 26 May 2009). 
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access had been authorised by a court order) was incompatible with his rights 
under Article 10 ECHR, given that access to original documentary sources for 
legitimate historical research was an essential element of the exercise of his right 
to freedom of expression.21 

16.15 Further, in Társaság a Szabadságjogokért v Hungary,22 the European Court of 

Human Rights upheld the complaint of the Hungarian Civil Liberties Union that 
the decisions of the Hungarian courts denying it access to the details of a 

parliamentarian's complaint pending before the Constitutional Court, had 
amounted to a breach of the Union's right to have access to information of public 
interest. In the Strasbourg Court's view, the submission of an application for an a 

posteriori abstract review of this legislation- especially by a Member of 

Parliament - undoubtedly constituted a matter of public interest. Consequently, 
the European Court of Human Rights found that the applicant -a recognised 
human rights NGO which the Court considered was properly exercising the 

function of 'social watchdog'23 and so was entitled to similar Convention protec- 
tion to that afforded to the press24-was involved in the legitimate gathering of 

information on a matter of public importance. In these circumstances, the 

Strasbourg Court considered that the refusal on the part of the Hungarian 
Constitutional Court to release the requested information 'amounted to a form of 

censorship' contrary to the requirements of Article 10 ECHR. 

16.16 It is difficult to see how the decision of the Grand Chamber of the Court of Justice 
in Sweden and Association de la Presse Internationale asbl (API),25 refusing press and 
public access to the court pleadings lodged before the Court of Justice, can, in the 

light of the above decision of the European Court of Human Rights, be said to be 

Convention compatible. 

16.17 Lastly, in Haralambie v Romania,26 the Strasbourg Court reiterated the vital interest 
for individuals who were the subject of personal files held by the public 
authorities to be able to have access to them. The European Court of Human 
Rights emphasised that the authorities had a duty to provide an effective 
procedure for obtaining access to such information, and that their failure to 

provide for an effective and accessible procedure to enable the applicant to obtain 

access to his personal security files within a reasonable time constituted a 

violation of Article 8 ECHR. 

21 See Case Commentary, 'Kenedi y Hungary: access to documents -civil right' (2009) 5 European 

Human Rights Law Review 694. 
22 Társaság a Szabadságjogokért y Hungary [2009] ECHR 37374/05 (Second Section, 14 April 2009). 

23 See, eg, Vides Aizsardzibas Klubs (Environmental Protection Club y Latvia [2004] ECR 57829/00 (First 

Section, 27 May 2004) at para 42; and Riolo y Italy [2008] ECHR 42211/07 (Second Section, 17 July 2008) 

at para 63. 
24 See, eg, Dammann y Switzerland [2006] ECHR 77551/01 (Fourth Section, 25 April 2006) at para 52. 

26 See Joined Cases C -514, C -528 & C- 532/07P Sweden and Association de la Presse Internationale asbl 

(API) v Commission, 21 September, [2010] ECR I -nyr. 
26 Haralambie v Romania [2009] ECHR 21737/03 (Third Section, 27 October 2009). 
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Data Protection 

Article 7 CFR parallels Article 8 ECHR in setting out the fundamental EU right to 16.18 
respect for private and family life, home and communications27. In S and Marper v 
United Kingdom, the Grand Chamber of the European Court of Human Rights 
found that the protection of personal data was of fundamental importance to a 
person's enjoyment of and respect for his private and family life under Article 8 
ECHR, particularly when such data were the subject of automatic processing and 
were being used for police purposes.28 

The EU Charter of Fundamental Rights also contains the following provision, 16.19 
specifically dealing with protection of personal data, which has no direct parallel 
in the text of the Convention. Article 8 CFR provides that: 

1. Everyone has the right to the protection of personal data concerning him or her. 

2. Such data must be processed fairly for specified purposes and on the basis of the 
consent of the person concerned or some other legitimate basis laid down by law. 
Everyone has the right of access to data which has been collected concerning him or 
her, and the right to have it rectified. 

3. Compliance with these rules shall be subject to control by an independent author- 
ity. 

Article 8 CFR is clearly based on terms of the primary European Treaty provisions 16.20 
of Article 39 TEU and of Article 16 TFEU noted above. It is also based on 
provisions of secondary EU legislation already made under the Treaties- notably 
the Data Protection Directive 95/46/EC29 and Regulation (EC) No 45/200130 -the 
provisions of each of which are considered more fully at paras 16.33 et seq below. 

However, this Charter provision also reflects the terms of the Council of Europe 16.21 
Convention of 28 January 1981 for the Protection of Individuals with regard to 
Automatic Processing of Personal Data. And in its conjoined judgments in 
Bouchacourt y France,31 Gardel y France32 and MB y France,33 the European Court of 
Human Rights referred to and relied upon the terms of Article 5 of this 1981 
Convention -and also upon Principles contained in Council of Ministers Recom- 
mendation R (87) 15 regulating the use of personal data in the police sector - in 
determining the Convention compatibility (with the right to respect for private 
life required under Article 8 ECHR) of requirements imposed on convicted sex 
offenders under French law to notify their personal details to the police.34 

27 Although the terms of Article 8 ECHR refer to the protection of 'correspondence', the case law of 
the ECtHR has confirmed that this also covers phone -calls (Alison Halford y United Kingdom (1997) 25 
EHRR 523) and E -mails (Copland y United Kingdom (2007) 45 EHRR 37). 

S and Marper y United Kingdom (2009) 48 EHRR 50. 
29 [1995] OJ L281/31. 
30 [2001] OJ L8 /1. 
31 Bouchacourt y France [2009] ECHR 5335/06 (Fifth Section, 17 December 2009) at para 61. 
32 Gardel o France [2009] ECHR 16428/05 (Fifth Section, 17 December 2009) at para 61. 
33 

MB v France [2009] ECHR 22115/06 (Fifth Section, 17 December 2009) at para 61. 
34 This case law was considered and applied in R (IF and Thompson) v Minister of Justice [2010] 2 

WLR 992 (UKSC) in finding the notification for sex offenders contained in Part II of the Sexual 
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16.22 Thus, these Council of Europe provisions are of relevance in the proper under- 
standing, interpretation and application of the data protection provisions of EU 

law, since Article 52(3) CFR requires that in so far as the EU Charter contains 
rights which correspond to rights guaranteed by the ECHR (as it does in this 
case), the meaning and scope of those EU Charter rights shall be the same 
as -and EU law may provide no lesser degree of protection than-that laid down 
under and in terms of the ECHR as interpreted by the European Court of Human 
Rights.35 As the Grand Chamber of the Court of Justice has noted: 

[T]he right to respect for private life with regard to the processing of personal data, 
recognised by Articles 7 and 8 of the Charter, concerns any information relating to an 

identified or identifiable individual (see, in particular, European Court of Human 
Rights, Amann y Switzerland [GC], no 27798/95, § 65, ECHR 2000 -II, and Rotaru y 

Romania [GC], no 28341/95, § 43, ECHR 2000 -V) and the limitations which may lawfully 
be imposed on the right to the protection of personal data correspond to those tolerated 
in relation to Article 8 of the Convention.36 

16.23 In Alison Halford y United Kingdom,37 the European Court of Human Rights also 

recognised that the individual has rights of respect for private life even within the 

workplace, which require to be protected by her employer. The Strasbourg Court 
held that telephone taps carried out on Alison Halford's office and home 
telephones by her employer, to gather material to assist in their defence against 
sex discrimination proceedings brought by her, were an unlawful violation of her 

Article 8 ECHR rights. Similarly, in Copland y United Kingdom,38 the Strasbourg 
Court held that monitoring by an employer of an employee's telephone, e-mail 
and Internet usage while at work and without her knowledge constituted a 

violation of her right to respect for private life and correspondence. It was 

irrelevant that the data were not disclosed to anybody, or used against the 

employee in disciplinary proceedings. 

Offences Act 2003 to be Convention incompatible. See the consequent amendments in the Scottish 
notification regime contained in the Sexual Offences Act 2003 (Remedial) (Scotland) Order 2010 (SSI 

370/2010). 
33 Case C- 400/10 PPU J McB y LE, 5 October, [2010] ECR I -nyr, [2011] 1 FLR 518; [2011] Fam Law 8 

at para 53: '[I]t follows from Article 52(3) of the Charter that, in so far as the Charter contains rights 

which correspond to rights guaranteed by the ECHR, their meaning and scope are to be the same as 

those laid down by the ECHR. However, that provision does not preclude the grant of wider 
protection by European Union law. Under Article 7 of the Charter, "[e]veryone has the right to respect 
for his or her private and family life, home and communications ". The wording of Article 8(1) of the 

ECHR is identical to that of the said Article 7, except that it uses the expression "correspondence' 
instead of "communications ". That being so, it is clear that the said Article 7 contains rights 

corresponding to those guaranteed by Article 8(1) of the ECHR. Article 7 of the Charter must therefore 
be given the same meaning and the same scope as Article 8(1) of the ECHR, as interpreted by the 

case -law of the European Court of Human Rights (see, by analogy, Case C- 450 /06 Varec [2008] ECR 

I -581, paragraph 48).' 
36 See Joined Cases C -92/09 & C -93/09 Volker und Markus Schecke GbR y Land Hessen, 9 November, 

[2010] ECR I -nyr at para 52. 
37 Alison Halford y United Kingdom (1997) 25 EHRR 523. 
38 Copland v United Kingdom (2007) 45 EHRR 37. 
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EU SECONDARY LEGISLATION, ACCESS TO DOCUMENTS AND DATA 
PROTECTION 

Access to Documents 

The EU access -to- documents regime applies only to the EU's own institutions, 16.24 
bodies, offices and agencies. Strictly, it is not a freedom of information regime. 
Instead, as the General Court has stated: 

[T]he concept of a document must be distinguished from that of information. The 
public's right of access to the documents of the institutions covers only documents and 
not information in the wider meaning of the word and does not imply a duty on the part 
of the institutions to reply to any request for information from an individua1.39 

In any event, the protection and promotion of freedom of information by and 16.25 
within the Member States remains a matter for Member States to regulate. 
European Union law does not yet extend to giving a right of access to documents 
held -in their own right rather than as agents for the EU- by public authorities 
of the Member States, though Recital 15 of Regulation (EC) No 1049/200140 
which is the central provision of the EU freedom of information regime, states: 

Even though it is neither the object nor the effect of this Regulation to amend national 
legislation on access to documents, it is nevertheless clear that, by virtue of the principle 
of loyal cooperation which governs relations between the institutions and the Member 
States, Member States should take care not to hamper the proper application of this 
Regulation and should respect the security rules of the institutions. 

Regulation (EC) No 1049/2001 aims at facilitating the 'fullest possible public 16.26 
access' to EU documents41 (particularly in cases where the EU institutions are 
acting in a legislative capacity), while -at the same time- seeking to preserve the 
'effectiveness' of the institutions' decision -making process, by preserving the 
secrecy of the institutions' internal consultations and deliberations where neces- 
sary to safeguard their ability to carry out their tasks (Article 4(3)).42 Somewhat 
tendentiously, it is claimed that the right of public access to documents of the EU 
institutions is related to the 'democratic nature' of those institutions 43 Although 
the Regulation sets time- limits within which to respond to document access 

39 Case T- 264/04 WWF European Policy Programme y Council [2007] ECR II -911 at para 76. 
4° [2001] Of L145/43. 
41 See, eg, Case C- 266/05 P Sison y Council [2007] ECR I -1233, para 61; Case C -64/05 P Sweden y 

Commission [2007] ECR I- 11389, para 53; and Case C- 139/07 P Commission v Technische Glaswerke 
Ilmenau, 29 June, [2010] ECR 1 -nyr at para 51. 

42 For discussion of this provision, see Case T- 121/05 Borax Europe Ltd y Commission [2009] II-27* 
(Summ Pub) (Order of 11 March 2009) at paras 68 and 70: '[W]hile the Community legislature has 
provided for a specific exception to the right of public access to the documents of the Community 
institutions as regards legal advice, it has not done the same for other advice, in particular scientific 
advice, such as that expressed in the recordings at issue. ... It follows that scientific opinions obtained 
by an institution for the purpose of the preparation of legislation must, as a rule, be disclosed, even if 
they might give rise to controversy or deter those who expressed them from making their contribution 
to the decision- making process of that institution.' 

43 See, eg, Joined Cases C -39/05 P & C -52/05 P Sweden and Turco y Council [2008] ECR I -4723, para 
34. 
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requests, failure on the part of the EU to comply with the time- limits laid down in 

that provision does not lead automatically to the annulment of the decision 
adopted after the deadline, as this would merely cause the administrative 
procedure for access to documents to be reopened. Instead, compensation for any 

loss resulting from the lateness of the institutional response may be sought 
through an action for damages 44 

16.27 Article 4 of the EU Regulation also sets out a series of possible permissible 
reasons for refusing access to (or selectively redacting) requested documentation. 
As a derogation from the general principle of public access to documents held by 

the EU, these exceptions must be interpreted narrowly and applied strictly. They 
include where disclosure would undermine the protection of the public interest 
as regards public security,45 defence and military matters, international relations, 
and /or the financial, monetary or economic policy of the EU or of a Member 
State46 (Article 4(1)(a)). Refusal may also be made on the basis of harm to the 

privacy and the integrity of the individual, having particular regard to the EU's 

data protection legislation (Article 4(1)(b)). Further, unless there is an overriding 
public interest in disclosure, the EU institutions are also required under Article 
4(2) of the EU Regulation to refuse access to a document where its disclosure 
would undermine the protection of: 

a) commercial interests of a natural or legal person,47 including intellectual 
property48; 

b) court proceedings49 and legal advice50; and 

44 Joined Cases T- 355/04 -& T- 446/04 Co- Frutta Soc Coop y Commission, 19 January, [2010] ECR II-nyr 
at para 71. 

45 Case C- 266/05 P Sison v Council [2007] ECR I -1233. 
46 See Joined Cases T -3/00 & T- 337/04 Pitsiorlas y Council [2007] ECR II -4779. 
47 Joined Cases T- 355/04 & T- 446/04 Co- Frutta, above n 43, the General Court noted at para 133 in 

relation to this exception: The aim behind the application for access to the documents [in this case] is 

that of verifying the existence of fraudulent practices on the part of the applicant's competitors. The 

applicant thus pursues, amongst other objectives, the protection of its commercial interests. However, 
it is not possible to categorise the applicant's commercial interests as being an "overriding public 
interest" which prevails over the protection of the commercial interests of traditional operators, the 

objective underlying the refusal of access to a part of the documents requested. In addition, the 

pursuit of the public interest in identifying cases of fraud in order to ensure the smooth operation of 

the banana market is not a matter for the operators, but for the competent Community and national 
public authorities, where appropriate following an application made by an operator.' 

48 Case C- 275/06 Productores de Música de España (Promusicae) y Telefónica de España SALI [2008] ECR 

I -271. 
49 In Joined Cases C -514, C -528 & C- 532/07P Sweden and Association de la Presse Internationale asbl 

(API), above n 25, the Grand Chamber ruled -more than a little paradoxically -that the disclosure of 

pleadings lodged in pending court proceedings is presumed to undermine the protection of those 

proceedings - because of the fact that the pleadings constitute the basis on which the Court carries out 

its judicial activities -and so a general rule can be applied to refuse access to court pleadings in open 

proceedings. However, in closed proceedings held in camera no such general presumption can be 

applied, and so access to the pleadings in proceedings held behind closed doors can be refused by the 

Commission only after it undertakes a specific examination of the document to which access is 

requested and explains how disclosure of that document could specifically and effectively undermine 
the court proceedings in question. 

s° In Case T- 111/07 Agrofert Holding as y Commission, 7 July, [2010] ECR II-nyr, the General Court 

held that it was insufficient for the Commission to refuse access to the legal advice in question merely 
by claiming a general need to maintain its confidentiality in order to be able to obtain full and frank 

legal advice. To rely upon this exemption effectively, the Commission would instead have to show 
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c) the purpose of inspections, investigations51 and audits 52 

In its decision in Sweden and Association de la Presse Internationale asbl (API) y 
Commission, the Grand Chamber seemed to set little store by the idea of compli- 
ance with the principle of transparency in decision making -at least in the 
context of CJEU proceedings -as being in itself of overriding public interest, and 
summarily dismissed 'mere claims' made by API to the effect that the public's 
right to be informed about important issues of EU law -such as those concerning 
competition, and about issues which are of great political interest raised by 
infringement proceedings against Member States -should 'prevail over the pro- 
tection of the court proceedings'. Instead, in the Grand Chamber's view, 

it is only where the particular circumstances of the case substantiate a finding that the 
principle of transparency is especially pressing that that principle can constitute an 
overriding public interest capable of prevailing over the need for protection of the 
disputed documents and, accordingly, capable of justifying their disclosure 53 

If an EU institution or body subject to the provisions of Regulation (EC) No 16.29 
1049/2001 decides to refuse access to a requested document, it must, in principle, 
explain how disclosure of that document could specifically and effectively 
undermine the interest protected by the Article 4 exceptions.54 However, the 
Grand Chamber has also ruled that the EU institution may, in refusing a specific 
document access request, base its decisions 

on general presumptions which apply to certain categories of document, as considera- 
tions of a generally similar kind are likely to apply to applications for disclosure which 
relate to documents of the same nature 55 

The Grand Chamber in the same case appears to sets up a rather specious and 16.30 
spurious hierarchy of types of documents by which, it claims, it can grade the 
degree of public interest in having access to them. Documents relating to the 
legislative activities of an EU institution are said to be the most important. These 
are followed by documents relating to the administrative activities of the Com- 
mission, which are said to be being of less public importance in terms of public 
and open access. Lastly, documents relating to the 'the judicial activities of the 
Court' are said to be of the least interest and importance to the public, and hence 

16.28 

how disclosure of the legal advice in question would, on the facts of the particular case, constitute a 
genuine and reasonably foreseeable specific risk (rather than some purely hypothetical threat) to its 
legitimate interests. 

51 In Case T- 111/07 Agrofert Holding, ibid, it was held (at para 97) that this proviso 'must be 
interpreted as applying only if disclosure of the documents in question may endanger the completion 
of inspections, investigations or audits'. 

52 In Joined Cases C -514, C -528 & C- 532/07P Sweden and Association de la Presse Internationale asbl 
(API), above n 25, the Grand Chamber upheld the decision of the General Court on appeal to the effect 
that documents relating to investigations carried out by the Commission in the context of infringe- 
ment proceedings under Art 258 TFEU are no longer covered by this last exception (undermining 'the 
Purpose of inspections, investigations and audits') after the Court of Justice has delivered its judgment 
dosing those proceedings. 

Ibid, at para 156. 
54 See, eg, Joined Cases C -39/05 P & C -52/05 P Sweden and Turco y Council [2008] ECR I -4723 para 

49; and Case C- 139/07 P Commission y Technische Glaswerke Ilmenau, 29 June, [2010] ECR I -nyr, para 53. 
55 

Joined Cases C -514, C -528 & C- 532/071' Sweden and Association de la Presse Internationale asbl 
(API), above n 25, at para 74. 
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access to these may be the more readily refused and such refusal the more easily 
justified.56 In any event, says the Grand Chamber, the provisions of Regulation 
(EC) No 1049/2001 simply do not apply to requests for court pleadings, as these 
are documents relating to the court's judicial activities and Article 15(3) TFEU 

applies the duty of transparency and document access to the CJEU only when 
exercising 'administrative tasks' as opposed to its judicial functions 57 noting that 

if third parties were able, on the basis of Regulation No 1049/2001, to obtain access to 

those pleadings, the system of procedural rules governing the court proceedings before 

the CJEUs would be called into question ...58 

16.31 In principle, the right of access also applies to EU documents relating to the 

Common Foreign and Security Policy and to police and judicial cooperation in 

criminal matters. In principle too, the EU freedom of information regime is not 

limited only to documents drawn up by the EU institutions, but may also apply 
to documents received by them, although allowing for a Member State to request 
the Commission or the Council not to communicate to third parties a document 
originating from that State without its prior agreement. But Member States do not 

have any general and unconditional right of veto on the disclosure of a document 
held by a Community institution simply because it originates from that Member 
State 59 

16.32 The EU regulation sets up a two -stage administrative procedure in relation to 

dealing with access to documents requests, with the additional possibility of 

court proceedings being taken by a disappointed applicant before the CJEU or a 

complaint being made to the European Ombudsman. One may note in this regard 

the provision of Article 43 CFR which states that 

any citizen of the Union and any natural or legal person residing or having its registered 

office in a Member State has the right to refer to the European Ombudsman cases of 

maladministration in the activities of the institutions, bodies, offices or agencies of the 

Union, with the exception of the Court of Justice of the European Union acting in its 

judicial role. 

Data Protection 

Data protection and the EU institutions 

16.33 Regulation (EC) No 45/200160 was made by the EU legislature under reference to 

Article 286 EC (what is now Article 16(2) TFEU, the provisions of which are 

outlined in para 16.10 above). Those protected under the Regulation are identified 
or identifiable individuals whose personal data are processed by EU institutions 

56 See ibid at para 77; and Commission y Technische Glaswerke Ilmenau, above n 53, para 60. 
57 Joined Cases C-514,-528,-532/07P Sweden and Association de la Presse Internationale asbl (API), 

above n 25, paras 77-84. 
se Ibid at para 100. 
59 Case C -64/05 P Sweden y Commission [2007] ECR I- 11389, para 58, on appeal from Case T- 168/02 

IFAW Internationaler Tierschutz -Fonds y Commission [2004] ECR II-4135. 
60 [2001] OJ L8/1. 
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or bodies in any context whatsoever. The Regulation's provisions do not apply to 
wholly anonymised data; but the Regulation is not limited, for example, simply to 
those who are employed by the EU. 

'Personal data' for the purposes of the Regulation comprise any information held 16.34 
on an individual; the Regulation does not apply to information held on a 
company or other legal person :61 Particularly sensitive personal data are those 
which may disclose details of an individual's racial or ethnic origin, political 
opinions, religious or philosophical beliefs, trade -union membership, health or 
sex life. The lawful processing of such information has either to be expressly 
consented to or otherwise shown to be specifically necessary for a legitimate 
purpose (Article 10(2), which may include for the purposes of preventative 
medicine, medical diagnosis, the provision of care or treatment, or the manage- 
ment of health -care services; and any such processing will be subject to the rules 
on medical confidentiality (Article 10(3)). 

Article 10(4) provides that data concerning an individual's offences, criminal 16.35 
convictions, or security measures or authorisations may lawfully be processed 
only if specifically properly authorised, whether under the Treaty or EU second- 
ary legislation, or by the European Data Protection Supervisor. The European 
Data Protection Supervisor is the independent EU supervisory authority which 
may grant exemptions, guarantees, authorisations and impose conditions relating 
to data processing operations, to ensure compliance with the requirements of the 
regulations within the EU. Data subjects may also complain to the European Data 
Protection Supervisor under Article 32(2), of alleged breach of the requirements of 
data protection in relation to them. The Regulation also requires that in each EU 
institution or body, one or more Data Protection Officers should ensure that the 
provisions of the Regulation are applied and should advise data controllers on 
fulfilling their obligations under it. 

The Regulation has the dual aim of ensuring individuals' fundamental right to 16.36 
protection of their private data, while facilitating -for purposes connected with 
the exercise of their respective legal competence -the free flow of personal data 
between Member States and the EU, and within the EU itself. To this end the 
Regulation seeks to ensure consistency in the relevant rules and procedures 
applicable in different EU legal contexts, for example in judicial cooperation in 
criminal affairs or cooperation between police and customs authorities. Thus the 
substantive provisions of Article 4 of the EU Regulation effectively mirror the 
general principles already set out in Article 5 of the Council of Europe Data 
Protection Convention 1981 (see also para 16.21 above), by requiring in effect that 
personal data used by the EU institutions should be: 

a) obtained and processed fairly and lawfully; 
b) stored for specified and legitimate purposes and not used in a way incompat- 

ible with those purposes; 

61 See Case T- 198/03 Bank Austria Creditanstalt v Commission [2006] ECR II -1429 at para 95. 
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c) adequate, relevant and not excessive in relation to the purposes for which 
they are stored; 

d) accurate and, where necessary, kept up to date; and 
e) preserved in a form which permits identification of the data subjects for no 

longer than is required for the purpose for which those data are stored. 

16.37 The Regulation also provides: 

a) a right of access by the data subject to the information held on him (Article 

13); 
b) a right to obtain rectification of any errors therein (Article 14); 
c) a right to block ad interim the use of data the accuracy, continued need for, or 

lawful retention of which is disputed (Article 15); 
d) a circumscribed right for the data subject to object to the particular use of his 

data (Article 18); and 
e) the right to have unlawfully or improperly held data erased from the record 

(Article 16). 

16.38 Article 32(1) of the Regulation confirms that the CJEU has jurisdiction to hear all 

disputes which relate to its provisions, including claims for damages; and under 
Article 32(4), any person who has suffered damage because of an unlawful 
processing operation or any action incompatible with this Regulation shall have 

the right to have the damage made good in accordance with Article 340 TFEU 

(formerly Article 288 EC). Lastly, Recital 36 to the Regulation notes that the 

Regulation 'does not aim to limit Member States' room for manoeuvre in drawing 
up their national laws on data protection under Article 32 of Directive 95/46/EC'. 

Data protection and the Member States 

16.39 Data Protection Directive 95/46/EC62 was also passed by the EU legislature 
under what is now Article 16(2) TFEU.63 The Data Protection Directive creates 

provisions which parallel -for Member States64 when acting within the sphere of 

EU law -the provisions of Regulation (EC) No 45/2001 which apply to activities 

62 [1995] OJ L281/31. 
63 The provisions of the Data Protection Directive 95/46/EC have subsequently been supple- 

mented by the Data Protection (Telecommunications) Directive 97/66/EC [1998] OJ L24/1, Which 

regulates the processing of personal data in the telecommunications sector; and by the Privacy 

(Electronic Communications) Directive 2002/58/EC [2002] 0J L201 /37 -as amended by Directive 

2009/136/EC [2009] 0J L337/11 -which prohibits, in principle, the storage of electronic data by 

persons other than users, without the consent of the users concerned. The only exceptions relate to 

persons lawfully authorised in accordance with Art 15(1) of that Directive and the technical storage 

necessary for conveyance of a communication. 
64 The Data Protection Act 1998 was passed by the UK Parliament in part to implement the Data 

Protection Directive 95/46/EC. See Campbell y MGN [2003] QB 633 (CA) per Lord Phillips of Worth 

Matravers, MR, at para 96: 'In interpreting the [Data Protection] Act it is appropriate to look to the 

Directive [95/46] for assistance. The Act should, if possible, be interpreted in a manner that is 

consistent with the Directive. Furthermore, because the Act has, in large measure, adopted the 

wording of the Directive, it is not appropriate to look for the precision in the use of language that is 

usually to be expected from the parliamentary draftsman. A purposive approach to making sense of 

the provisions is called for.' 
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of the EU institutions. The Directive has the same dual aim as the Data Protection 
Regulation, ie of protecting the fundamental rights and freedoms of natural 
persons -and in particular their right to privacy in the processing of personal 
data -while allowing for the continued free flow and processing of personal data 
EU -wide. 

Article 3(2) provides that the Directive's provisions do not apply to Member 16.40 
States' data -processing activities in the field of public security, defence and State 
security (including the economic well -being of the State when the processing 
operation relates to State security matters), or to the activities of the State in areas 
of criminal law.65 And even where a data -processing activity falls within the 
ambit of the Directive, Article 13(1) allows for restrictions to be imposed by 
Member States on the subject's rights of access and information in so far as they 
are necessary to safeguard, for example, national security,66 defence or public 
safety, criminal investigations and prosecutions,ó7 and action in respect of 
breaches of ethics in regulated professions. 

The Court of Justice has held that derogations and limitations in relation to the 16.41 
protection of personal data must apply only in so far as is strictly necessary.68 It 
has also held that no automatic priority can be conferred on the objective of 
transparency over the right to protection of personal data, even if important 
economic interests are at stake.69 The Grand Chamber of the CJEU has held a 

65 In Case C- 524/06 Heinz Huber v Germany [2008] ECR I -9705, the Grand Chamber ruled that the 
putting in place by a Member State, for the purpose of fighting crime, of a system for processing 
personal data specific to EU citizens who are not nationals of that Member State was contrary to the 
nationality discrimination provisions of the Treaty, and that the storage and processing of personal 
data containing individualised personal information in this Central Register of Foreign Nationals for 
statistical purposes could not, on any basis, be considered to be 'necessary' within the terms of 
Directive 95/46/EC. 

66 In Joined Cases C- 317/04 & C- 318/04 European Parliament and the European Data Protection 
Supervisor (EDPS) v Council and Commission [2006] ECR I4721, the Grand Chamber annulled an 
Agreement between the EU and the USA for the transfer of personal data contained in the Passenger 
Name Record of air passengers from European air carriers to the US Department of Homeland 
Security, on the basis of there being in the Agreement inadequate protection of personal data on such 
transfer to the US authorities. 

67 See also the Electronic Data Retention Directive 2006/24/EC [2006] Of L105/54, which, with a 
view to detecting, preventing and safeguarding common security, requires the Member States to retain 
for a certain time data generated or processed in connection with the provision of publicly available 
electronic communications services or of public communications networks. See Case C- 301/06 Ireland 
v Council [2009] ECR I -593, an unsuccessful challenge to the legal basis for the measure, for a 
discussion of the background to this Directive. 

68 See Case C -73/07 Satakunnan Markkinapörssi and Satamedia [2008] ECR I -9831, para 56. 
69 See Case C -28/08 P Commission y Bavarian Lager, 29 June, [2010] ECR I -nyr, paras 75 -79. For 

commentary on this decision see European Data Protection Supervisor ('EDPS') Paper 'Public access 
to documents containing personal data after the Bavarian Lager ruling' at http: / /www.edps.europa. 
eu /EDPSWEB /webdav /site /mySite /shared /Documents /EDPS /Publications /Papers /BackgroundP 
/11 -03- 24_Bavarian_Lager_EN.pdf. He observes at page 6:'In case of a public access request for a 
document containing personal data, such as in the Bavarian Lager case, the rules on data protection are 
entirely applicable, with Article 8(b) having crucial importance. It follows from the judgment that the 
Commission, under Article 8(b) of the data protection regulation, should in principle have weighed up 
the various interests of the arties concerned. However, since Bavarian Lager had not provided any 
express and legitimate justification, this balance of interests could not be made by the Commission. 
The Court was therefore not in a position to evaluate the outcome of such a balancing test. As a 
consequence, the judgment itself provides no guidance as to the way in which to strike a fair balance 
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measure disclosing personal data of and on an individual (as distinct from a legal 
corporation, since 'the seriousness of the breach of the right to protection of 

personal data manifests itself in different ways for, on the one hand, legal persons 
and, on the other, natural persons'70) may yet be determined to be proportionate 
and hence lawful where there is a specific decision which expressly considers and 
seeks to balance that individual's claim to privacy and confidentiality against 
such general considerations as the principle of transparency of public acts or the 

open and proper expenditure of public funds.'' 

16.42 Otherwise the Data Protection Directive seeks to ensure that there is a common 
level of protection of the rights and freedoms of individuals with regard to the 

processing of personal data which is equivalent in all Member States. The 

Directive does not seek minimal base level harmonisation of Member States' laws 
but is, instead, aimed at harmonisation which is generally complete, so as to 

allow for free movement of data throughout the EU which is consistent with 
respect for the protection of private life. The Directive therefore allows relatively 
limited scope for variation in the implementation of its provisions within the 

Member State. Further, as the Court of Justice observed in Criminal Proceedings 
against Bodil Lindqvist, in relation to the Data Protection Directive 95/46/EC: 

[I]t is for the authorities and courts of the Member States not only to interpret their 

national law in a manner consistent with [the] Directive ... but also to make sure they do 

not rely on an interpretation of it which would be in conflict with the fundamental rights 
protected by the Community legal order or with the other general principles of 

Community law, such as inter alia the principle of proportionality. 

[T]he provisions of Directive 95/46/EC do not, in themselves, bring about a 

restriction which conflicts with the general principles of freedom of expression or other 

freedoms and rights, which are applicable within the European Union and are enshrined 
inter alia in Article 10 of the ECHR. It is for the national authorities and courts 

responsible for applying the national legislation implementing Directive 95/46/EC to 

ensure a fair balance between the rights and interests in question, including the 

fundamental rights protected by the Community legal order.72 

16.43 Article 1 of Directive 95/46/EC identifies the objective of the Data Protection 
Directive as being 'to protect the fundamental rights and freedoms of natural 
persons, and in particular their right to privacy with respect to the processing of 

personal data'. It is therefore primarily a privacy protection measure, rather than 

between the different interests at stake. The Court furthermore considered that the Commission 
rightly verified whether the data subjects had given their consent to the disclosure of their personal 
data and in the absence of express consent rightly required Bavarian Lager to establish the necessity of 

the transfer. The EDPS takes the view that, with regard to the analysis under Article 8(b), these 

considerations should not be read as obliging the institutions to request the consent of the data subject 

in every case in which public disclosure of personal data is asked for. The data protection rules 

provide that the legitimate interests of the data subject may be sufficiently safeguarded if he or she is 

afforded the right to object to the disclosure as provided for in Article 18 of the data protection 
regulation.' 

7° See Joined Cases C -92/09 & C -93/09 Volker and Markus Schecke GbR v Land Hessen, 9 November, 
[2010] ECR I -nyr at para 87. 

71 Joined Cases C- 465/00, C- 138/01 & C- 139/01 Österreichischer Rundfunk and Others [2003] ECR 

I -4989. 
72 Case C- 101/01 Criminal Proceedings against Bodil Lindqvist [2003] ECR I -12971 at paras 87 and 90. 
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a general 'freedom of information measure', although the principle of public 
access to official documents is to be taken into account by Member States when 
implementing the principles set out in the Directive (see Recital 72). The purpose 
of the right of access to information held on an individual is primarily in order to 
verify in particular the accuracy of the data and the lawfulness of the data 
processing (Recital 41); and even then the interests or the rights and freedoms of 
the data subject are not overriding.73 

Article 2(a) of Directive 95/46/EC defines 'personal data' as meaning 'any 16.44 
information relating to an identified or identifiable natural person .74 Again, as 
with the EU Data Protection Regulation, its provisions do not apply to anony- 
mous (or properly anonymised75) data (see Recital 26). Article 3(1) of Directive 
95/46 states that the provisions of the Directive 

shall apply to the processing of personal data wholly or partly by automatic means, and 
to the processing otherwise than by automatic means of personal data which form part 
of a filing system or are intended to form part of a filing system. 

The Directive therefore makes a distinction between automatic processing of data 
held on computer and the manual processing of hard copies. While it is necessary 
for hard copy data to be part of a relevant structured filing system relating to 
individuals to be covered by the Data Protection Directive,76 any data which are 
in fact stored electronically will fall within the Data Protection Directive regard- 
less of whether they form part of a relevant filing system?"' 

73 See Case C- 112/00 Schmidberger [2003] ECR I -5659, para 80, where the Court of Justice observed 
that the right to the protection of personal data is not an absolute right but must be considered in 
relation to its function in society. 

74 In Durant v Financial Services Authority (Disclosure) [2004] FSR 28, the Court of Appeal of England 
and Wales considered that the term 'personal data' for the purposes of the Data Protection Act 1998 
and the Data Protection Directive 95/46/EC was not defined by reference to questions focusing on the 
simple identifiability of the individual but rather by whether processing the information in question 
can be said, by focusing on and revealing significant actual biographical information about the 
individual, potentially to affect his right to respect for his privacy. The relatively narrow approach 
taken to the definition of 'personal data' by the Court of Appeal in this case has led to some official 
and academic criticism (see, eg, MJ Taylor, ' Durant in the Court of Appeal: identifying a better 
approach (2006) 12 European Public Law 461; G Haggart, 'Durant becomes "matter of principle "' (2006) 
8(3) Electronic Business Review 1). In R v Rooney (Jacqueline Mary) [2006] EWCA Crim 1841, the Criminal 
Division of the Court of Appeal- without referring to the earlier decision in Durant -appeared to take 
broader view of the term 'personal data' for the purposes of establishing that a criminal offence had 
been committed in disclosing certain information. 

75 In Common Services Agency v Scottish Information Commissioner [2008] 1 WLR 1550, HL, 2008 SC 
(HL) 184, the House of Lords confirmed that national legislation on freedom of information had to be 
applied in a manner consistent with the requirements of the Data Protection Directive 95/46/EC. In 
responding to freedom of information requests, the relevant Information Commissioner was required 
to consider first whether the requested information could be sufficiently anonymised for it not to be 
'personal data', not whether its disclosure would nonetheless comply with the data protection 
principles. 

76 In Durant, above n 73, the Court of Appeal held that information kept in a non -computerised 
manual system is to be treated as data only if the filing system is sufficiently structured to allow easy 
access to information specific to the data subject. The data controller is not to be put to a great deal of 
effort in extracting the relevant information. 

77 See too Smith v Lloyds TSB Bank Plc [2005] EWHC 246 (Ch), in which Laddie J rejected the 
argument that with modern technology, any pile of hard -copy documents was capable of being turned 
rapidly into the digital equivalent by being electronically scanned, and accordingly ought to be treated 
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16.45 Like the EU Data Protection Regulation, substantive data protection provisions of 

Article 6 of Directive 95/46/EC also effectively mirror the general principles 
already set out in the Council of Europe Data Protection Convention 1981, by 
requiring that personal data be: 

a) obtained and processed fairly and lawfully; 
b) stored for specified and legitimate purposes, and not used in a way incom- 

patible with those purposes; 
c) adequate, relevant and not excessive in relation to the purposes for which 

they are stored; 
d) accurate and, where necessary, kept up to date; and 
e) preserved in a form which permits identification of the data subjects for no 

longer than is required for the purpose for which those data are stored.78 

Article 9 of the Directive seeks to reconcile two fundamental rights -the protec- 
tion of privacy and freedom of expression by requiring Member States to 

provide for a number of derogations or limitations in relation to the protection of 

data (and, therefore, in relation to the fundamental right to privacy) for journalis- 
tic purposes, or for the purpose of artistic or literary expression, which fall within 
the scope of the fundamental right to freedom of expression. The Grand Chamber 
of the CJEU has observed that 

in order to take account of the importance of the right to freedom of expression in every 

democratic society, it is necessary, first, to interpret notions relating to that freedom, 
such as journalism, broadly. Secondly, and in order to achieve a balance between the two 

fundamental rights, the protection of the fundamental right to privacy requires that the 

derogations and limitations in relation to the protection of data provided for in the 

chapters of the directive referred to above must apply only in so far as is strictly 
necessary.79 

16.46 Article 12(a) of the Data Protection Directive requires Member States to ensure a 

right of access to information on the recipients or categories of recipient of 

personal data, and on the content of the data disclosed not only in respect of the 

present but also in respect of the past. The Court of Justice has held that rules 

which limit the storage of information on the recipients or categories of recipient 
of personal data (and on the content of the data disclosed) to a period of one 

year -and correspondingly limit access to that information -do not in principle 
appear to strike a fair balance in relation to the privacy interests of the data 

subjects° 

16.47 Lastly, Article 28 of the Directive requires that properly independent supervisory 
authorities be set up in each Member State to ensure compliance with the 

for the purposes of the data protection legislation as being just as accessible as if they were in a 

computer database. 

78 In Chief Constable of Humberside v Information Commissioner [2010] 1 WLR 1136, the Court of 

Appeal of England and Wales considered that the data protection principles set out in the Directive 
and repeated in Sch 1 to the Data Protection Act 1998 did not compel the police to delete certain old 

convictions from the Police National Computer. 
79 See Case C -73/07 Satakunnan Markkinapörssi and Satamedia [2008] ECR I -9831, para 56. 
80 Case C- 553 /07 Rijkeboer [2009] ECR I -3889. 
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provisions of the Data Protection DirectiveS1; and Article 23 gives a data subject 
the right to seek damages in respect of a breach of the data protection require- 
ments as regards that individual.ß2 

Data protection and cross- border criminal investigations 

The provisions of the Framework Decision 2008/977/JHAß3 on the protection of 16.48 
personal data processed in the framework of police and judicial cooperation in 
criminal matters, seek to ensure a high level of protection of individuals' right to 
privacy while still guaranteeing a high level of public safety. The Framework 
Decision seeks to set out clear rules concerning data transmitted or made 
available, with a view to enhancing mutual trust between the competent authori- 
ties while fully respecting individual fundamental rights. It was adopted on the 
basis that the existing provisions of EU law on data protection, notably the Data 
Protection Directive 95/46/EC (above), were insufficient, since the Data Protec- 
tion Directive did not apply to the processing of personal data in the course of an 
activity which falls outside the scope of EC law (such as the Third Pillar actions of 
the Member States under the then EU Treaty), and in any case did not apply to 
processing operations concerning public security, defence, State security or the 
activities of the State in areas of criminal law. 

Framework Decision applies only to data gathered or processed by compe- 16.49 
tent authorities for the purpose of the prevention, investigation, detection or 
prosecution of criminal offences, or the execution of criminal penalties. It pro- 
vides that 'personal data' may be collected only for specified, explicit and 
legitimate purposes. Processing must be lawful and adequate, relevant and not 
excessive. The rules in this Framework Decision regulating and restricting the 
transmission of personal data by the judiciary, police or customs to private parties 
do not apply to the disclosure of data to private parties (such as defence lawyers 
and victims) in the context of criminal proceedings. Personal data must be 

81 See Case C- 518/07 European Commission and European Data Protection Supervisor v Germany, 9 
March, [2010] ECR I -nyr, where the CJEU held that by making the authorities responsible for 
monitoring the processing of personal data in the different Länder subject to State scrutiny, Germany 
incorrectly transposed the Directive's requirement that those authorities perform their functions 'with 
complete independence'. 

82 hi Johnson v Medical Defence Union Ltd [2007] 3 CMLR 9 (EWCA), at paras 73-74, 77 -78, 81, the 
Court of Appeal of England and Wales opined that the word 'damage' in the Directive need not go 
beyond its 'root meaning' of pecuniary loss; nor did the court consider that the Directive envisaged 
compensation being available for every type of loss, for example damages for distress. The Court of 
Appeal's approach may be contrasted with that of the General Court in Case T -48/05 Yves Franchet and 
Daniel Byk v Commission [2008] ECR II -1585, an action for damages brought against the EU by the 
former Director- General and the former Director of Eurostat (Statistical Office of the European 
Communities) under Art 340 TFEU (formerly Art 288 EC). The General Court refused the claim for 
compensation in so far as based on material damages but made an award for non -material damages, 
noting (at para 411): '[T]he applicants experienced feelings of injustice and frustration and ... they 
sustained a slur on their honour and their professional reputation on account of the unlawful conduct 
of OLAF and of the Commission. Taking account of the particular circumstances of the present case 
and of the fact that the applicants' reputation was very seriously affected, the Court evaluates the 
damage, on an equitable basis, at EUR 56 000.' 

88 [2008] OJ L350/60. 
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rectified if they are inaccurate, and erased or made anonymous when they are no 
longer required. The Framework Decisions also provides a right to compensation 
and a right to a judicial remedy. It may be necessary to inform data subjects about 
the processing of their data, in particular where there has been particularly 
serious encroachment on their rights as a result of secret data collection measures, 
in order to ensure that those data subjects can enjoy effective legal protection. 

16.50 The Framework Decision allows for the possibility of archiving collated data in a 

separate data set if the data are no longer required and used for the prevention, 
investigation, detection or prosecution of criminal offences, or the execution of 

criminal penalties. Archiving in a separate data set is also permitted if the 
archived data are stored in a database with other data in such a way that they can 
no longer be used for the prevention, investigation, detection or prosecution of 

criminal offences, or the execution of criminal penalties. The appropriateness of 

the archiving period should depend on the purposes of archiving and the 
legitimate interests of the data subjects. In the case of archiving for historical 
purposes, the Framework Decision allows that a very long period may be 

envisaged. 

16.51 The provisions of the Framework Decision were to be implemented in Member 
States by 27 November 2010. 
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EU Intellectual Property Law 

INTRODUCTION 

Copyrights, trademarks, design and rental rights, patents and utility model 17.01 
rights, collectively known as 'intellectual property rights', by their very nature 
tend to inhibit the free movement of goods between Member States, and therefore 
to distort free and open competition across the single European market. This is 
because intellectual property rights seek to restrict the exploitation of products to 
the rights- holder, and generally do so on a national basis. Further, regulation of 
intellectual property at a purely national level may increase transaction costs and 
produce other complications for companies seeking to operate in other Member 
States. There is, on this basis, a clear case for the application of EU -wide 
intellectual property principles in the EU -wide internal market. 

When Might EU Law be Relevant? 

The UK, of course, has its own highly- developed body of intellectual property 17.02 
law which in many instances differs to a greater or lesser degree from the 
developing EU law. The first question to be addressed by a practitioner is, 
therefore, whether EU law has any relevance to the intellectual property problem 
with which he has been presented. The general rule is that the domestic legal 
regime will normally prevail in purely internal scenarios (unless there is a 
relevant EU secondary law measure requiring the harmonisation of the Member 
States' national laws in the area). In all cases the primary Treaty provision of EU 
law will supplant UK law where trade between Member States is involved: EU 
intellectual property principles generally fall under the heading either of the 
Treaty provisions on competition law, or the Treaty Articles governing the free 
movement of goods across EU internal borders. The important point to be noted 
is that an EU element can be identified in many situations which appear, at first 
glance, to be purely internal or domestic. A licensing agreement between two 
British companies in respect of a patent for a product which is made in the UK 
and has only ever been sold in the UK, may nevertheless trigger EU competition 
rules if, for example, it restricts export of the product to another EU Member 
State. 

Besides acting under the free movement and competition law provisions of the 17.03 
TFEU, the EU has also sought to harmonise national laws concerning the 
protection of intellectual property rights. The administrative advantages of an 
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EU -wide system will be appreciated by any practitioner who, in attempting to 

register an intellectual property right in another Member State jurisdiction, has 
had to come to terms with the plethora of existing national and transnational 
regulatory systems. The harmonisation project has incorporated two strategies: 
first, the reform of existing national rules with the aim of standardising legal 
protection at national level; and, secondly, the introduction of transnational rights 
which are equally valid in the territory of all Member State parties. And it has 

operated at two distinct levels: within the EU itself; and at a broader international 
level under the auspices of the World Intellectual Property Organisation (WIPO), 
which seeks to conclude world -wide international treaties on these issues with 
the EU as a contracting partyl jointly with the Member States.2 

17.04 Many domestic legal systems, including that of the UK, provide further protec- 
tion for inventors and producers through provisions on unfair competition. A UK 

manufacturer worried about deliberately imitative goods may, for example, bring 
an action for passing off. The rights which are protected, which are less tangible 
than intellectual property rights, are not given special recognition under EU law 
It should be noted, however, that action on a larger scale may be taken by the 

Commission against counterfeit goods entering the EU from third countries.' 
National laws must nevertheless comply with the general EU provisions on 

measures equivalent to quantitative restrictions on the free movement of goods.' 
Broadly speaking, national laws which directly discriminate against goods from 

other Member States must be justified under the 'mandatory requirements of the 

public interest' read in by the CJEU into Article 34 TFEU6 and /or the express 
'ordre public' derogations contained in Article 36 TFEU,' which are considered in 

more detail in chapter 20 below. 

I See, eg, the Agreement on Trade Related Aspects of Intellectual Property Rights including Trade 

in Counterfeit Goods ( TRIPs), discussed in Case C -53/96 Hermes International y FHT Marketing Choice 

BV [1998] ECR I -3603. In Joined Cases C- 300/98 & C- 392/98 Parfums Christian Dior y Tuk Consultancy 
BV [2000] ECR I- 11307, the Court of Justice accorded 'indirect effect' to TRIPs by holding that national 
courts were bound to apply national law relating to provisional measures for the protection of trade 
marks 'as far as possible in the light of the wording and purpose of Article 50 TRIPs'. See to like effect 

Case C- 431/05 Merck Genéricos- Produtos Farmacêuticos [2007] ECR I -7001, para 35. 
2 See Opinion 1/94 Re the Agreement Establishing the World Trade Organisation [1994] ECR I -5267. 

3 See, eg, Case 16/83 Prantl [1984] ECR 1299. 
4 See, eg, Regulation (EC) 3842/86 [1986] OJ L357/1; and by Regulation (EC) 3077/87 [1987] OJ 

L291/19. 
5 See, eg, Sun Microsystems Inc y M -Tech Data Ltd [2010] EWCA Civ 997, [2011] 1 CMLR 1336, 

holding it to be at least arguable that the practices of a trademark proprietor in controlling the first 

marketing in the EEA of goods bearing its trademark were contrary to Arts 34 and 36 TFEU, and that 

Directive 89/104/EC ([1989] OJ L40 /1) did not operate as a complete code in respect of the rights 

conferred by a trademark so as to defeat a defence to trademark infringement based on the right to 

free movement of goods under the Treaty. 
6 Article 34 TFEU provides that 'Quantitative restrictions on imports and all measures having 

equivalent effect shall be prohibited between Member States.' 
' Article 34 TFEU states that 

'The provisions of Articles 34 and 35 shall not preclude prohibitions or restrictions on imports, 
exports or goods in transit justified on grounds of public morality, public policy or public security; the 

protection of health and life of humans, animals or plants; the protection of national treasures 
possessing artistic, historic or archaeological value; or the protection of industrial and commercial 
property. Such prohibitions or restrictions shall not, however, constitute a means of arbitrary 
discrimination or a disguised restriction on trade between Member States.' 
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TREATY PROVISIONS 

Article 36 TFEU (formerly Article 30 EC) recognises the protection of 'industrial 17.05 
and commercial property' as a derogation from the principle of free movement of 
goods,8 in so far as this does not constitute a means of arbitrary discrimination or 
a disguised restriction on trade,between Member States. 

Article 118 TFEU provides the Treaty basis for the EU legislator to 'establish 17.06 
measures': 

a) for the creation of EU intellectual property rights; 
b) for the setting up of centralised EU -wide 'authorisation, coordination and 

supervision arrangements' so as to ensure uniform protection of intellectual 
property rights throughout the EU. 

Article 207(1) TFEU specifies that the EU Common Commercial Policy shall be 17.07 
based on uniform principles, particularly with regard to the commercial aspects 
of intellectual property; Article 207(2) TFEU gives the EU legislator power to 
'adopt the measures defining the framework for implementing the common 
commercial policy'; and Article 207(3) TFEU authorises the EU institutions to 
negotiate and conclude international agreements with third countries and inter- 
national organisations regulating, among other matters, the commercial aspects 
of intellectual property in a manner compatible with internal EU policies and 
rules. 

Article 262 TFEU allows for jurisdiction to be conferred on the CJEU in disputes 17.08 
relating to the application of acts which create EU intellectual property rights. 
These jurisdiction provisions need the specific approval of the Member States in 
accordance with their respective constitutional requirements before they might 
enter into force. 

Article 345 TFEU (formerly Article 295 EC) provides that 'the Treaties shall in no 17.09 
way prejudice the rules in Member States governing the system of property 
ownership'. 

PROVISIONS OF THE EU CHARTER OF FUNDAMENTAL RIGHTS 

Article 17(2) CFR states that 'Intellectual property shall be protected'. The 17.10 
Praesidium Explanations to the Charter -to which national courts and CJEUs are 
enjoined to have due regard by Article 52(7) CFR- state: 

Protection of intellectual property, one aspect of the right of property, is explicitly 
mentioned in paragraph 2 because of its growing importance and Community second- 
ary legislation. Intellectual property covers not only literary and artistic property but 

See Biotrading and Financing OY y Biohit Ltd [1998] FSR 109 (CA) and British Sky Broadcasting Group 
Ltd V Lyons [1995] FSR 357 (Ch D for examples of intellectual property cases unsuccessfully raising a 
defence based on the provisions of what is now Art 36 TFEU. 

8 The phrase 'industrial and commercial property' in Art 36 TFEU has been broadly interpreted. 
For the purposes of this present chapter the term 'intellectual property' may readily be substituted. 
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also inter alia patent and trademark rights and associated rights. The guarantees laid 
down in paragraph 1 shall apply as appropriate to intellectual property.9 

17.11 Article 17(1) CFR echoes the terms of (and accordingly, by virtue of Article 52(3) 

CFR, falls to be interpreted consistently with) Article 1 of Protocol 1 to the ECHR, 
in providing that: 

Everyone has the right to own, use, dispose of and bequeath his or her lawfully acquired 
possessions. No one may be deprived of his or her possessions, except in the public 
interest and in the cases and under the conditions provided for by law, subject to fair 

compensation being paid in good time for their loss. The use of property may be 

regulated by law in so far as is necessary for the general interest. 

17.12 The European Court of Human Rights has held that, in principle, the protections 
of Article 1 of Protocol 1 ECHR may be claimed in relation to a variety of 

non - physical assets, for example: an application for the registration of a trade - 
mark10; a licence for providing Internet services"; the right to use or dispose of 

Internet domain names12; and a copyright claim over the unauthorised use of a 

photograph.13 

THE EARLY JURISPRUDENCE OF THE CJEU ON INTELLECTUAL 
PROPERTY ISSUES 

The Apparent Hostility of the Court of Justice to National Intellectual 
Property Rights 

17.13 Because of their tendency to segment and fragment (and renationalise) the single 
internal European market, the earlier jurisprudence of the Court of Justice 
evinced a certain unwillingness on the part of that Court - notwithstanding the 

provisions of Article 36 TFEU and Article 345 TFEU (now expressly reaffirmed in 

Article 17(2) CFR) -to respect the provisions of national intellectual property 
laws, or to uphold their principles against the what the Court saw as the justified 
demands of an undistorted and fully competitive cross -border market in goods 
and services. The Court of Justice was apparently of the view that there is a 

conflict between the basic goal of internal market integration (which it has seen as 

its role to seek to pursue and realise) and the partitioning of the market which 
national, territorial intellectual property protection in its view tends to promote. 
Thus, even before the EU legislator had acted to propose the harmonisation of 

Member States' intellectual property laws, the Court of Justice had developed a 

line of case law which sought to minimise the impact of intellectual property 
protection in relation to cross -border trade within the EU. 

9 [2007] OJ C303/17. 
10 Anheuser -Busch Inc v Portugal (2007) 45 EHRR 36 (Grand Chamber). 
11. Megadat.com SRL v Moldova [2008] ECHR 21151/04 (Fourth Section, 8 April 2008) para 68. 
12 Paeffgen GmbH v Germany [2007] ECHR 25379/04 (Fifth Section, 18 September 2007). 
13 Balan v Moldova [2008] ECHR 19247 /03(Fourth Section, 29 January 2008), [2009] European 

Copyright & Design Reports 53. 
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The judicial device originally developed by the Court of Justice to justify its 17.14 
interventions into the area of the intellectual property laws of the Member 
States -which the original Treaty provisions undoubtedly protected -was to 
make a distinction between the existence of national intellectual property rights 
(which EU law clearly could not question) and their exercise, which the Court of 
Justice purported to reserve the right to control. The general rule in relation to the 
exercise of intellectual property rights was that the CJEU would permit the 
protection of those rights which constituted the bare essentials, the 'specific 
subject matter', of the property concerned.14 A narrow reading of the Treaty's 
stated protection of the Member States' laws on intellectual property rights was 
thereby advanced by the Court with a view to furthering what it saw as the 
Treaty's fundamental free trade principles, for, as the Court has (somewhat 
controversially15) noted: 

it should be borne in mind that the principles of free movement of goods and freedom of 
competition together with freedom to trade as a fundamental right are general princi- 
ples of Community law of which the Court ensures observance.16 

The 'Exhaustion' of National Intellectual Property Rights 

The principles of a free internal market in goods within the territory of the EU led 17.15 
the Court of Justice to decide that once the holder of an intellectual property right 
had marketed or consented to the marketing of his product (for example, by an 
affiliate, licensee, distributor or agent) in any Member State of the EU, his 
protective patent'' or trademark's rights were 'exhausted' throughout the whole 
of the EU market territory. The specific subject matter of the intellectual property 
rights is said to consist only in the guarantee of exclusive rights in respect of the 
first marketing of the product, whether this marketing is direct or by means of the 
grant of licences to third parties.19 The holder of the intellectual property right in 
question is thus entitled to obtain the benefit only of his voluntary initial 
marketing of the goods.20 

The claimed exhaustion of the intellectual property rights once a product had 17.16 
been placed on the market meant, according to the Court of Justice, that the 
patent or trademark holder could not rely upon or invoke his national trademark 
rights thereafter so as to prevent 'parallel imports' -that is, imports of the 
product from other Member States into the States where he had marketed, or 
consented to the marketing of, his product -nor to interfere with the sale or use 
of the product there. There could, moreover, be no question of a patent or 
trademark holder blocking the import of a product which had been marketed in 

14 See, eg, Case 119/75 Terrapin v Terranova [1976] ECR 1039. 
15 See J Coppel and A O'Neill, 'The European Court of Justice: taking rights seriously ?' (1992) 29 

CML Rev 669, (1992) 12 Legal Studies 227. 
16 Case 240/83 Procureur de la République v ADBHU [1985] ECR 520 at 531. 
l' Case 15/74 Centrafarm v Sterling Drug [1974] ECR 1147. 
18 Case 16/74 Centrafarm v Winthrop [1974] ECR 1183. 
19 As in Case 15/74 Centrafarm, above n 16. 
2° See Case 18/94 Pharmon BV v Hoechst AG [1985] ECR 2281. 
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another Member State with its consent. This would constitute for the Court of 
Justice a blatant attempt to partition the EU market on a national basis, which is 

anathema to the principles of the common market. 

17.17 The principle of exhaustion of rights, based more or less uniformly upon the 
consent to marketing within the EU, was subsequently applied by the Court of 
Justice to copyright protection,21 performing rights,22 industrial design rights,23 
and plant breeders' rights 24 But the true basis of the exhaustion of rights 
principle lies not the fact that the intellectual property holder has received the 
economic reward inherent in having a monopoly in the product in question, but 
merely in that he has consented to the placing on the market of the product in 

question. Therefore, in Merck y Stephar, the rights of a patent holder were 
exhausted by marketing his product in Italy without patent protection and so 

without a guaranteed monopoly.25 The owner must, however, consent in a real 
sense to the exploitation of his product. The placing of a product on the market by 
means of a compulsory licence does not, on this basis, exhaust the owner's 
rights.26 

SECONDARY PROVISIONS OF EU LAW ON INTELLECTUAL PROPERTY 

17.18 It is against this background of the CJEU's apparent hostility to the free exercise 
of national intellectual property rights that one has to understand the subsequent 
developments in EU intellectual property law, and in particular the instruments 
of EU secondary law in this area which have been adopted since the late 1980s. 

The grand aim of this EU intellectual property harmonisation project was the 

eventual development of a uniform EU patent and trademark law -and analo- 
gous copyright protection - throughout the Member States. It has not (yet) 

reached that fully harmonised and uniform state, not least in the matter of 

patents, but progress towards the complete Europeanisation of other intellectual 
property rights (such as trademarks and copyright) has been more marked. 

Trademarks 

17.19 In the case of trademarks, the first Trademarks Directive 89 /104 /EC27 aims at the 

harmonisation of the approach in the Member States to their existing national 
trademark protection. These national trademarks coexist with the Community 

21 Case 78/70 Deutsche Grammophon y Metro [1971] ECR 487. 
22 Case 62/79 Coditel v Ciné Vog Films (No 1) [1980] ECR 881. Performing rights are generally 

treated under the heading of free movement of services. 
23 Case 144/81 Keurkoop y Nancy Kean Gifts [1982] ECR 2853. The specific subject matter of a design 

right is the right to prevent third parties manufacturing products which incorporate the design and 

putting such products onto the market for the first time. 
24 Case 258/78 Nungesser y Commission (Maize Seeds) [1982] ECR 2015. 
25 Case 187/80 Merck y Stephar [1981] ECR 2063. 
26 Case 19/84 Pharmon y Hoechst [1985] 2281. See also Case 341/87 EMI Electrola y Patricia [1989] 

ECR 79. 
27 [1989] OJ L40 /1. 
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Trademark, which was originally created by Regulation (EC) 40/9428 and is now 
governed by the amending and consolidating provisions of the Community 
Trademark Regulation (EC) 207/ 2009 29 The EU also acceded (with effect from 1 

October 2004) to the 1989 Madrid Agreement concerning the international regis- 
tration of marks, and its associated enforcement protocol30 The EU law on 
trademarks is discussed in more detail at paras 17.27 -17.49 below. 

Indicators of Geographical Origin 

The issue of the naming of (particularly) food products indicating their origins in 17.20 
particular geographical regions -for example, Parma ham, or Cheddar cheese or 
Champagne -is potentially of great economic value. The EU legislator has passed 
a number of measures dealing with this matter, notably Council Regulation (EEC) 
No 2081/9231 on the protection of geographical indications and designations of 
origin for agricultural products and foodstuffs, subsequently repealed and 
replaced by Council Regulation (EC) No 510/200632 on the protection of geo- 
graphical indications and designations of origin for agricultural products and 
foodstuffs. The EU law on geographical designation is discussed in more detail at 
paras 17.50 -17.52 below. 

Copyright 

The Copyright (Harmonisation) Directive 2001/29/EC33 seeks to bring the sub- 17.21 
stantive national copyright regimes of the Member States closer together. More 
specifically, the Copyright Term Directive 93/98/EEC34 originally harmonised the 
term of copyright protection in all the Member States up to the level then existing 
under German law, ie 70 years beyond the life of the author.35 The amended 
provisions of the Copyright Term Directive are now consolidated in the Copy- 
right Term (Consolidation) Directive 2006/116/EC36 

By Directive 2001 /84/EC 37 the EU legislator made provision for resale rights for 17.22 
the benefit of the author of an original work of art to 

28 See [1994] OJ L11/1 and [1994] OJ L349/83. See also Commission Regulation 2868/95 on the 
Procedures for Registration of the Community Trademark [1995] OJ L303/1. 

29 [2009] OJ L78/1. 
3° See Council Decision 2003/793/EC [2003] OJ L296/20. 
31 [1992] OJ L208/1. See too Council Regulation (EC) No 1347/2001 [2001] OJ L182/3 supplement - 

ing the Annex to Commission Regulation (EC) No 1107/96 on the registration of geographical 
indications and designations of origin under the procedure laid down in Article 17 of Regulation 
No 2081/92. 

32 [2006] OJ L93/12. 
33 [2001] OJ L167/10. 
34 

[1993] OJ L290/9. 
33 In Case C -60/98 Butterfly Music Srl v Carosello Edizioni Musicali e Discografiche Srl (CEMED) 

[1999] ECR I- 3939, the CJEU allowed for reasonable transition provisions to be applied in those 
Member States where the Directive necessitated an increase in the copyright period, to protect the 
legitimate expectations of traders who had operated on the basis of a lesser copyrighted period. 

3ú [2006] OJ 1372/12. 
32 

[2001] OJ L272/32. 
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ensure that authors of graphic and plastic works of art share in the economic success of 

their original works of art and to help redress the balance between the economic 
situation of authors of graphic and plastic works of art and that of other creators who 

benefit from successive exploitations of their works. 

17.23 The intellectual property rights associated with rental and lending rights are now 
governed by the provisions of the Rental and Lending Rights Directive 2006/115/ 
EC.38 The EU law on copyright protection is discussed in more detail at paras 
17.53 -17.60 below. 

Database Protection 

17.24 The Database Directive 96/9/EC39 specifies that where there has been a substan- 
tial investment in the creation of a database then a period of protection of 15 years 

from the date either of completion or publication should be made available, even 

where there cannot be said to be any specific element of intellectual creation such 

as would otherwise be required for a literary work compilation to attract 

copyright protection. The EU law on database protection is discussed in more 

detail at para 17.61 below. 

17.25 Design Rights 

17.26 The Design Right Directive 98/71/EC40 makes provision for the protection of 

duly registered 'new and individual' designs for a period of up to 25 years. The 

EU law on design rights protection is discussed in more detail at paras 17.62- 

17.66 below. 

17.27 The CJEU also protects (as a general principle of EU law, derived from certain 

confidentiality obligations in the Treaties and Charter41) 'know -how' or 'savoir- 

faire' 42 'Know -how' or 'savoir- faire' has been defined as a body of technical 

information that is secret, substantial and identified in any appropriate form.43 

The specific subject matter of 'know -how' protection may be said to consist of the 

38 [2006] OJ L376/28. 
39 [1996] OJ L77/20. 
40 [1998] OJ L289/28. 
41 See Article 339'1'FEU 
'The members of the institutions of the Union, the members of committees, and the officials and 

other servants of the Union shall be required, even after their duties have ceased, not to disclose 

information of the kind covered by the obligation of professional secrecy, in particular information 
about undertakings, their business relations or their cost components.' 

And Article 41(2)(b) CFR- Right to good administration 
'1. Every person has the right to have his or her affairs handled impartially, fairly and within a 

reasonable time by the institutions, bodies, offices and agencies of the Union 
2. This right includes: ... (b) the right of every person to have access to his or her file, while 

respecting the legitimate interests of confidentiality and of professional and business secrecy...'. 
4z Case T -19/07 Systran and Systran Luxembourg y Commission 16 December, [2010] ECR II -nyr 

paras 78, 191 and Article 10 of Commission Regulation (EC) 240/96 ([1996] OJ L31/2) on technology 
transfer agreements. 

43 See Case T- 198/03 Bank Austria Creditanstalt y Commission [2006] II -1429, para 71 and Case 

T- 474/04 Pergan Hilfsstoffe für industrielle Prozesse y Commission [2007] II -4225, para 65. 
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right to control the first public disclosure of the protected information and to 
restrain others from exploiting it (or transmitting it to third parties44) until it has 
been duly publicly disclosed 45 

Patents 

While there is such a thing as a European Patent, it is not a matter governed or 17.28 
regulated by EU law. Instead it arises from the terms of the 1973 Munich 
Convention on the Grant of European Patents to which all Member States have 
acceded along with a number of other non -EU countries. The Munich Convention 
is governed by conventional international law and does not form part of the EU 
legal order. A revised version of the European Patent Convention entered into 
force on 13 December 2007. The EU law on patents is discussed in more detail at 
paras 17.67 -17.75 below. 

Enforcement of Intellectual Property Rights 

Directive 2004/48/EC46 on the enforcement of intellectual property rights seeks 17.29 
to achieve the harmonisation across the Member States of the means of enforcing 
all of the intellectual property rights covered by EU law provisions and /or by the 
national law of the Member State concerned. The provisions of the enforcement 
Directive are said to be without prejudice to the particular provisions for the 
enforcement of rights in the domain of copyright and related rights already set 
out in EU law, such as in Directive 91/250/EEC on the legal protection of 
computer programs47 and in Directive 2001/29/EC on copyright harmonisation 
in the information society.48 The EU law on the enforcement of intellectual 
property rights is discussed in more detail at paras 17.75 -17.80 below. 

TRADEMARKS 

The Trademarks Directive as a Complete Code 

The Court of Justice has stated that the first Trademarks Directive 89/104/EC 17.30 
now comprehensively regulates questions relative to the exercise of trademark 

44 Case T- 353/94 Postbank y Commission [1996] ECR II -921 para 87. 
45 In Case T -19/07 Systran and Systran Luxembourg y Commission above n 42 the General Court 

ordered the Commission to pay the applicants damages in the sum of EUR 12,001,000 (plus the 
costs /expenses of the action) by way of compensation for the loss suffered by the applicants as a result 
of the Commission's infringements of the applicants' copyright and the unauthorised disclosure of 
their 'know -how' following a call for tenders by the Commission relating to the maintenance and 
linguistic enhancement of its machine translation system. At the time of writing this decision was 
under appeal to the Court of Justice under the reference Case C- 103/11 P. 

46 [2004] OJ L157/45. 
47 [1991] OJ L122/42 as amended by Directive 93/98 /EEC [1993] OJ L290/9. 
48 Above n 33 
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rights for products traded in the EU, and it is to its terms, rather than to the 

underlying Treaty provisions on free movement of goods,49 that reference should 
be made in assessing the compatibility with EU law of national measures in that 
area.50 As the Court has stated: 

Articles 5 to 7 of the Directive embody a complete harmonisation of the rules relating to 

the rights conferred by a trade mark and accordingly define the rights of proprietors of 

trade marks in the Community (Case C- 355/96 Silhouette International Schmied [1998] 

ECR I -4799, paragraphs 25 and 29, and Joined Cases C- 414/99 to C- 416/99 Zino Davidoff 

and Levi Strauss [2001] ECR I -8691, paragraph 39).51 

17.31 The CJEU has held, too, that the rights inherent in trademarks include the right to 

prevent any dealing with the trademarked product which is likely to impair the 

guarantee of origin provided by the mark or to imply a commercial connection 
between the trademark holder and a third party trading in or dealing with the 

trademarked goods.52 

17.32 Thus a parallel importer cannot, without the trademark holder 's authorisation, 
alter a trademark on the product 53 A trademark owner cannot, however, prevent 
an importer from marketing goods already bearing his trademark where the mark 
has not been affixed to the product by the third -party re- packager but left 

untouched and the product itself is unaffected, as where the importer attaches a 

clear outer wrapping through which the original mark is visible.54 Even where the 

mark is affixed by the importer, the mark owner cannot sue where, for example, 
the new packaging leaves the original condition of the product unaffected55 and 

states that the product has been repackaged and by whom,56 or where the 

presentation of the relabelled product was not such as to be liable to damage the 

reputation of the trademark and its owner,57 and the person who relabelled the 

product informed the trademark owner before putting the relabelled products on 

sale 58 

49 Services provided in connection with retail trade in goods may also be trademarked under the 

Trademark Directive: see Case C- 418/02 Praktiker Bau- und Heimwerkermärkte [2005] ECR I -5873, para 

35. 
so See Case C- 352/95 Pytheron International SA v Jean Bourdon SA [1997] ECR I -1729; and Case 

C- 427/93 Britstol -Myers Squibb v Paranova A/S [1996] ECR I -3457. 
51 Case C -59/08 Copad v Christian Dior Couture SA [2009] ECR I -3421, para 41. See to like effect 

Case C- 324/08 Makro Zelfbedieningsgroothandel CV v Diesel SpA [2009] ECR I -10019 at para 20. Contrast 

with Sun Microsystems Inc v M -Tech Data Ltd [2010] EWCA Civ 997, holding it to be at least arguable 

that the Trademarks Directive 89/104/EC did not operate as a complete code. 
52 See Case C -63/97 BMW AG v Deenik [1999] ECR I -905. 
53 Case 3/78 Centrafarm v American Home Products Corporation [1978] ECR 1823. 
54 Case 1/81 Pfizer v Eurim Pharm [1981] ECR 2913. 
55 Case C- 352/95 Pytheron International SA v Jean Bourdon SA [1997] ECR I -1729. 
56 See Case 102/77 Hoffman -La Roche v Centrafarm [1978] ECR 1139, reaffirmed in Case C- 427/93 

Bristol -Myers Squibb v Paranova [1996] ECR I -3457. 
57 For a similar restriction on advertising which does not act to the detriment of the reputation of 

luxury goods, see Case C- 337/95 Parfums Christian Dior v Evora BV [1997] ECR I -6013. 
58 Case C- 349/95 Loendersloot v George Ballantine & Son Ltd [1997] ECR I -6227. 
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The Trademarks Directive and the Exhaustion of Rights 

As we have seen (para 17.15 above), the protection of intellectual property rights 
such as trademark rights granted under particular national laws will be held to 
have been exhausted even where the trademark holder distributes or consents to 
the distribution of his trademarked products in Member States which provide no 
such trademark or intellectual property protection,59 unless there are legitimate 
reasons for him to oppose further commercialisation of the goods.6° This is 
confirmed by the terms of Article 7(1) of the Directive, which provides that the 
trademark proprietor's rights are exhausted where the goods have been 'put on 
the market'61 in the EEA by him or with his consent.62 This deemed renunciation 
of the trademark owner's exclusive rights within the meaning of Article 5 has also 
been held by the Court to occur in certain circumstances when the goods are put 
on the market by a person with economic links to the proprietor, notably a 
licensee.63 It is only if the trademark or intellectual property right owner is 
deemed not to have consented to the distribution of his product in this other 
country that the principle of exhaustion of rights will not apply.64 Further, the 
rights conferred by the trademark are exhausted only in respect of the individual 
items of the product which have first been put on the market in the EEA by the 
proprietor or with his consent. By contrast, the proprietor may continue to 
prohibit the use of the mark in pursuance of the exclusive right conferred on him 
by the Trademarks Directive 89 /104 in respect of other items of that product 
which have not first been put on the market in the EEA in that way.65 

In contrast to the position which had been taken in some English cases,66 17.34 
decisions of Benelux67 and German authorities68 were to the effect that any such 
consent had to be informed by actual knowledge on the part of the trademark 
proprietor of the (proposed) actions of the immediate or subsequent purchaser of 

17.33 

59 See Case 15/74 Merck v Sephar [1974] ECR 1174, reconfirmed in Conjoined Cases C- 267/95 and 
C- 268/95 Merck and Others v Primecrown Limited [1996] ECR I -6285. Compare with the decision of the 
English Patents County Court in Wellcome Foundation v Discpharm [1993] FSR 433. 

b0 See Case C -59/08 Copad v Christian Dior Couture SA [2009] ECR I -3421, para 41, upholding a ban 
on sales by a licensee of Christian Dior products to discount stores on the basis that it might cause 
damage to the reputation of the trademark by impairing the aura of luxury associated with the 
products. 

61 See Case C- 127/09 Coty Prestige Lancaster Group GmbH v Simex Trading AG, 3 June, [2010] ECR 
I-nyr, holding that the provision of 'perfume tester' bottles for the purpose of allowing customers to 
sample the contents, and which were made available, without transfer of ownership and with a 
prohibition on sale, to intermediaries who were contractually bound to the trademark proprietor, did 
not constitute putting the product on the market. 

62 Case C- 244/00 Van Doren + Q [2003] ECR I -3051, para 33; and Case C -16/03 Peak Holding [2004] 
ECR I- 11313, para 34. 

63 See, to that effect, Case C -9/93 IHT Internationale Heiztechnik and Danzinger [1994] ECR I -2789, 
para 34. 

64 See Case 341/87 EMI Electrola v Patricia Im- und Export [1989] ECR 79. 
65 See, to that effect, Case C- 173/98 Sebago and Maison Dubois [1999] ECR I -4103, paras 19 and 20. 
66 Notably Zino Davidoff SA v A & G Imports Ltd [1999] CMLR 1056 (Ch D) per Laddie J. 
6' In particular the decision of the Benelux Court of Justice in Kipling v GB Unic, unreported 

decision of 6 December 1999. 
68 See the decision of the High Regional Court of Frankfurt -am -Main in Parfums Christian Dior 

GmbH v dm- Drogerie Markt GmbH & Co KG, unreported decision of 18 February 1999. 
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the trademarked goods, and could not be equated merely with failure to take 
adequate or effective steps to prevent re- importation into the EEA. 

17.35 The Court of Justice's development of the principle of exhaustion of intellectual 
property rights effectively gave a green light to 'parallel imports' within the EU. 

Parallel imports are a phenomenon of a non -partitioned common market. Once 
prices have been fixed in a particular territory, there is an incentive for entrepre- 
neurs to import those same goods from territories where prices are lower into 

territories where the prices for those goods are higher. If products of the same 
brand are sold by the parallel importer in the more expensive territory, he will 

benefit from the marketing of the product in that territory while being able to 

undercut on price. Parallel imports will thereby tend towards a reduction of 

prices to the lowest level within the single market. 

World -wide exhaustion of trademark rights? 

17.36 Until the development of the EU principle of the 'exhaustion of rights', the owner 
of a trademark or patent registered in a Member State could, subject to his own 

domestic law, invoke his rights to impede or prevent imports from outside his 

territory of any products which could infringe this trademark or patent. However, 
in many of the domestic legal systems of the States forming the EEA -for 
example Germany, the Benelux countries, Austria, Norway, Sweden and 

Denmark -the principle of 'world -wide exhaustion' of trademark rights applied 
so as to prevent the trademark owner from objecting to the parallel importation 
into those countries of goods from any other country in the world in which those 

same goods had been marketed by him or with his consent. While Italian law 

recognised only national exhaustion of trademark rights,69 the position under 
Spanish and French law was not clear or undecided.7° It was arguable that the 

principle of world -wide exhaustion of trademark rights was also recognised in 

the intellectual property law of the UK.71 

17.37 The pre- Trademarks Directive case law of the Court of Justice on the question of 

the exhaustion of intellectual property rights once goods had been placed on a 

particular market concerned only trade parallel importation (or re- importation72) 
as between Member States of the European Union.73 However, Articles 34 and 36 

69 See the decision of the Turin Tribunal of 11 April 1994 in Samsonite Co. and Samsonite Italia v Rio 

SpA, commented upon in [1995] 8 European Intellectual Property Review D -228. 
70 See H Rasmussen, 'The Principle of Exhaustion of Trade Mark Rights Pursuant to Directive 

89/104 and Regulation 40/94' [1995] 4 European Intellectual Property Review 174. 
71 See Revlon Inc v Cripps & Lee Ltd [1980] FSR 85 (CA), a case concerning parallel imports into the 

UK of anti- dandruff shampoos made in America; and Colegate Palmolive Limited v Marvel Finance Ltd 

[1989] Reports of Patent, Design and Trade Mark Cases 497. Compare with the comments of Jacobs J in the 

post -Trademarks Directive case Northern & Shell plc v Condé Nast & National Magazines Distributors Ltd 

[1995] Reports of Patent, Design and Trade Mark Cases 117 at 124. 
72 In Case C- 240/95 Remy Schmit [1996] ECR I -3179, the Court held that goods manufactured in 

the territory of one Member State which are then exported and re- imported through parallel channels 

constitute an imported product in the same way as goods manufactured in another Member State. 
73 By virtue of the EEA Agreement, the case law would also now apply to parallel imports or trade 

from countries within the EEA, that is Norway and Iceland. 
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TFEU (formerly Articles 28 and 30 EC) guaranteeing the free movement of goods 
between Member States do not apply to the situation regarding the importation of 
goods from outside the EU territory. Accordingly, the older case law relating to 
the exhaustion of intellectual property rights would not apply as regards the 
trademark holder marketing his goods outside the EU. As the Court of Justice has 
stated: 

[T]he exercise of a trade mark right in order to prevent the marketing of products 
coming from a third country under an identical mark ... does not affect the free 
movement of goods between Member States and thus does not come under the 
prohibitions set out in Article 30 et seq of the Treaty [now Article 36 TFEU et seq].74 

The Community Trademarks Directive 89 /104 /EC was introduced in order to 17.38 
harmonise the domestic laws of the Member States in relation to trademarks. The 
principle of the exhaustion of intellectual property rights was dealt with in Article 
7(1) of this Directive, which provides that 

the trade mark shall not entitle to proprietor to prohibit its use in relation to goods 
which have been put on the market in the Community [now the EU] under that trade 
mark by the proprietor or with his consent. 

The question which arose then was this: Could the trademark holder prohibit the 
use of his trademark in relation to the importation into the EU of goods which he 
had placed on the market outside the EU? That is to say, did Article 7(1) of the 
Trademarks Directive in effect overrule the pre -existing higher standard of 
world -wide exhaustion of rights such as existed under German (and arguably 
also UK) domestic law, by substituting therefor a new common standard of 'EU 
exhaustion of rights'? If the EU Trademarks Directive did have this effect then the 
trademark owner would be able to rely on this legislative provision of EU law 
over and against any contrary provisions of national law, to prevent the importa- 
tion of products put on the market by him or with his consent outside the 
territory of the EEA, for example from North America, Eastern Europe or the Far 
East 75 

The alternative view was that the EU Trademarks Directive introduced a basic or 17.39 
minimum standard for the exhaustion of trademark rights, leaving it open to the 
individual national legal systems of the Member States to impose the higher 
standard of world -wide exhaustion if they so wished. If this were the case, 
parallel imports from non -EEA countries which had been made without the 
consent of the trademark holder would be able to circulate only in those other 
Member States which had decided to adopt or retain the principle of world -wide 
exhaustion, since what is now Article 36 TFEU allows Member States to block 
imports into their territory for the 'protection of industrial and commercial 
property', which includes intellectual property.76 

74 See Case 51/75 EMI Records v CBS United Kingdom [1976] ECR 811. 
75 See Rasmussen, above n 64, at 179. 
76 See N Shea, 'Does the First TradeMarks Directive Allow International Exhaustion of Rights ?' 

[1995] 10 European Intellectual Property Review 463. 
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17.40 The Court in Silhouette International Schmied GmbH & Co KG v Hartlauer Handels- 

gesellschaft77 came down in favour of the former view and held that the rights 
conferred by a trademark were exhausted only where the goods were put on the 

market in a Member State of the EEA. Accordingly, any domestic laws which 
provided that such rights were exhausted in relation to products put on the 

market outside the EEA were contrary to Article 7(1) of the Trademarks Directive 
89/104 and could not to be given effect by the national courts. The result was that 

the holder of a trademark was able to prevent the re- importation into Austria 
from Bulgaria (then outside the EU) of previous seasons' sunglasses bearing its 

mark. In Sebago Inc GB Unic SÁ,78 the Court of Justice confirmed the correctness of 

the general approach set out in its earlier decision in Silhouette and held that for 

there to be consent within the meaning of Article 7(1) of the Directive, the consent 
must relate to each individual item of the product in respect of which exhaustion 
was pleaded. 

17.41 The Court of Justice's decision limiting the doctrine of exhaustion of rights in this 

way and allowing for the possibility of parallel imports from outwith the EEA 

was not universally well received within the Member States. In particular, in Zino 

Davidoff SA v A & G Imports Ltd79 Laddie J tried to limit the effect of the decision 
in Silhouette by suggesting that, in the absence of the trademark owner imposing 
effective restraints in any contract of sale of its products outwith the EEA against 

subsequent re- importation into the European single market place, the courts 

within the EEA would be entitled to find an implied consent to their 

re- importation and hence exhaustion of the intellectual property rights.80 Laddie J 

decided to refer some six questions to the Court of Justice under the Article 234 

EC (now Article 267 TFEU) preliminary reference procedure, including whether 
the requirement for the consent of the trademark proprietor regarding the 

marketing of its branded goods could include consent given expressly or implic- 

itly and directly or indirectly.8' 

17.42 In its reply to this reference the Court of Justice held that the exclusive right of a 

trademark proprietor to control the initial marketing of his goods in and through- 

out the EEA could be extinguished by consent, either express or implied.82 It 

77 Case C- 355/96 Silhouette International Schmied GmbH & Co KG v Hartlauer Handelsgesellschaft 
[1998] ECR I -4799. 

78 Case C- 173/98 Sebago Inc GB Unic SA [1999] ECR I -4103. 
79 Zino Davidoff SA v A & G Imports Ltd (No 1) [2000] Ch 127. Laddie J relied, in particular, on the 

decision of the Judicial Committee of the Privy Council in National Phonograph Co of Australia Ltd v 

Menck [1911] AC 336 (PC) for support for his claim that in English law there was a presumption of an 

implied consent for the marketing wherever an authorised distributor chose to market goods in a 

particular territory. 
S0 In the light of their understanding of the decision of the Court of Justice in Sebago Inc, above n 

72, judges in Scotland declined to follow the approach essayed by taken by Laddie J in Zino Davidoff, 

above n 73. See Zino Davidoff SA v M & S Toiletries Limited [2000] 2 CMLR 735 (OH) per Lord Kingarth% 

and Zino Davidoff SA v M & S Toiletries Limited [2001] European Trade Mark Reports 10 (Lord McCloskey, 
8 August 2000). 

81 Zino Davidoff SA v A & G Imports Ltd (No 2) [2000] 2 CMLR 750 (Ch D). 
82 See too Case C- 324/08 Makro Zelfbedieningsgroothandel CV v Diesel SpA [2009] ECR I- 10019, 

holding that the principles of implied consent enunciated in the Zino Davidoff judgment apply equally 

regardless of whether the goods bearing the trademark concerned were marketed for the first tune 

within the EEA or outside it. 
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rejected Laddie J's application of the idea of an 'inferred consent' from inaction, 
holding that consent could not be inferred from such facts as: 

a) the trademark proprietor not communicating to all subsequent purchasers 
outside the EEA his continued opposition to marketing within the EEA; 

b) the goods carrying no warning of the prohibition; or 
c) ownership having been transferred without a contractual reservation prohib- 

iting resale within the EEA. 

The Court of Justice also held that it was it was not relevant to the question of 17.43 
whether the proprietor's exclusive right had been exhausted, that the importer 
was ignorant of the trademark holder's objections to resale in the EEA, or that the 
authorised retailers had failed to impose a contractual reservation on subsequent 
purchasers setting out such opposition.S3 Further, on the central question at issue 
the Court of Justice confirmed that the rule set out in Article 7(1) of the 
Trademarks Directive provides only for EU -wide and not international exhaus- 
tion of trademark rights, which has resulted in differentiating the legal status of 
intra- and extra -EU parallel imports, allowing for the trademark owner's ability 
to repel extra -EU parallel trade on the basis of Article 5 of the Trademarks 
Directive 84 

Trademark Use and Internet Search Engines 

Article 5(1)(a) of the Trademarks Directive entitles the proprietor of a trademark 17.44 
to prevent use, without his consent, of an identical sign by a third party, where: 

a) that use takes place in the course of trade; 
b) it is for goods and services identical to those in respect of which the mark is 

registered; and 
c) it adversely affects, or is liable adversely to affect, the functions of the 

trademark.85 

A sign is 'identical' to a trademark only where it reproduces, without any 
modification or addition, all the elements constituting the trademark, or where, 
viewed as a whole, it contains differences which are so insignificant that they may 
go unnoticed by an average consumer.S6 The protection conferred under Article 
5(1)(a) is an absolute right when the use affects or is liable to affect one of the 
functions of the mark.S7 

n See now Conjoined Cases C- 414/99 to C- 416/99 Zino Davidoff SA v A & G Imports Ltd [2001] 
ECR I -8619. 

sn For a critical analysis of this line of case law, see Y Marinova, 'The European Court of Justice on 
external parallel trade: interpreting the law or constructing an implied trade mark infringement' 
(2009) 2 Intellectual Property Quarterly 254. 

88 See, among other decisions, Case C -17/06 Céline [2007] ECR I -7041, para 16; and Case C- 487/07 
L'Oreal and Others [2009] ECR I -5185, para 58. 

ec Case C- 291/00 LTJ Diffusion [2003] ECR I -2799, para 54. 
87 See Case C- 206/01 Arsenal Football Club [2002] ECR I- 10273, paras 50 and 51. 
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17.45 In Google y Louis Vuitton,88 the CJEU held that the sign selected by an advertiser as 
a keyword for an Internet referencing service is the means used to trigger his ad 
display, and it may therefore be said to be a use 'in the course of trade' within the 
meaning of Article 5(1) of the Trademarks Directive; in particular, use by an 
advertiser of a sign -which is identical with another person's trademark -to 
suggest to Internet users an alternative to the offer from the proprietor of that 
mark, constitutes use 'in relation to goods and services' within the meaning of 
Article 5(1)(a) of the Directive. This means that in order to be able to prohibit such 
use of a sign identical to his trademark, the trademark holder has to establish that 
such use is liable to cause detriment to any of the functions of his trademark, 
whether in guaranteeing to consumers the origin of the goods or services, or in 
guaranteeing the advertised quality of the goods or services in question. The 
Court of Justice has held that the use of a sign identical with another person's 
trademark in a referencing service such as 'AdWords', bringing 'sponsored links' 
associated with an Internet search, is not of itself liable to have an adverse effect 
on the advertising function of that trademark. But where a third party's ad 

suggests that there is an economic link between that third party and the 

proprietor of the trademark, the conclusion must be that there is an adverse effect 

on the function of indicating origin. Similarly, in the case where the ad, while not 
suggesting the existence of an economic link, is vague to such an extent on the 

origin of the goods or services at issue that normally informed and reasonably 
attentive Internet users are unable to determine, on the basis of the advertising 
link and the commercial message attached thereto, whether the advertiser is a 

third party vis -à -vis the proprietor of the trademark or, on the contrary, economi- 
cally linked to that proprietor, the conclusion must also be that there is an adverse 
effect on that function of the trademark.89 

17.46 In these circumstances the advertiser cannot seek to rely on the provisions of 

Article 6 of the Directive (which allows honest use of another's trademark with a 

view to reconciling trademark protection with the principles of the free move- 
ment of goods and freedom to provide services in the common market90), since 

the foreseeability of confusion resulting to casual Internet users cannot be said to 

be a case in which the advertiser is acting in accordance with 'honest practices in 

industrial or commercial matters'.91 

'Passing Off': The Use of Similar Marks in the EU 

17.47 Where a third party uses a sign which is similar to the trademark in relation to 

goods or services identical to those for which the trademark is registered, the 

provisions of Article 5(1)(b) of the Directive apply. The Court of Justice has held 

that the trademark proprietor can oppose the use of that sign only where there is 

88 Joined Cases C- 236/08 to C- 238/08 Google France and Google v Louis Vuitton SA, 23 March, [2010] 

ECR I -nyr. 
B9 See Case C- 278/08 BergSpechte, 25 March, [2010] ECR I -nyr. 
9° See Case C -63/97 BMW [1999] ECR I -905, para 62; Case C- 228/03 Gillete Company and Gillete 

Group Finland [2005] ECR I -2337. 
91 See Case C- 558/08 Portakabin Ltd y Primakabin BV, 8 July, [2010] ECR I -nyr. 
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a likelihood of confusion.92 If such a likelihood of confusion is established then 
the trademark owner may, for example, prohibit the import into the EU of like 
products bearing a mark similar to its own.93 What constitutes a confusing mark 
is now a matter for EU law,94 and hence the ultimate decision on the matter lies 
not with national courts95 but with the Court of Justice.96 In this regard the Court 
of Justice has held that the essential role of a trademark is to guarantee the 
identity of the product so as to enable the consumer, without possibility of 
confusion, to distinguish the product of one undertaking from that of another, 
and to guarantee that it originated under the control of a single undertaking 
which was responsible for its quality.97 The risk that the public might believe that 
the goods or services in question come from the same undertaking or, as the case 
may be, from economically -linked undertakings, constitutes a likelihood of 
confusion.98 A trademark owner can also seek to prevent the parallel importation 
into his territory of similar goods of a different, unconnected commercial origin, 
which bear an identical trademark, albeit with a common historical origin to his 
own.99 And where the owners of a trademark in the importing and exporting 
Member States or territories are not the same -or are not otherwise economically 
linked -EU law also permits the trademark rights granted under national law to 
be used to prevent parallel importation into the EU of trademarked goods.100 In 
another controversial decision, Sabel BV y Puma AG,1ò1 the Court of Justice 
declined to follow Benelux precedent and practice on the concept of 'association' 
or 'similarity' in Benelux trademark law, which holds that there might be 
infringement of a trademark by another's use of a similar- sounding word or mark 
even where there was no risk of confusion by the public as to the actual origin of 
the goods and services provided, notwithstanding that Article 5(1)(b) specifically 
refers to 'likelihood of association' as distinct from 'risk of confusion'.102 Instead 

92 Case C- 425/98 Marca Mode [2000] ECR I -4861, para 34. 
93 Case 119/75 Terrapin v Terranova [1976] ECR 1039. See also Case C -10/89 CNL Sucal v Hag [1990] 

ECR I -3711 at para 19. 
94 See Arts 4 and 5 of Directive 89 /104 /EEC, and Arts 8 and 9 of Council Regulation 40/94 on the 

Community Trademark. 
95 Compare with the now superseded decision of 30 November 1993 in Case C- 317/91 Deutsche 

Renault v Audi [1993] ECR I -6227, where, without reference to the first Trademark Directive 
89 /104 /EC (the provisions of which only fell to be implemented within the Member States by 31 
December 1992), the Court of Justice ruled that the conditions and procedures for the protection of an 
intellectual property right were a matter for national law and national courts. 

96 See, eg, the decision of the Court of Justice in Case C- 342/97 Lloyd Schufabrik Meyer & Co GmbH 
V Klijsen Handel BV [1999] ECR I -3819, to the effect that aural similarity between trademarks ('Loint's' 
and 'Lloyds') could create a 'likelihood of confusion'. 

97 Case C -39/97 Canon Kabushiki Kaisha v MGM Inc [1998] ECR 5507, over the latter's attempt to 
register in Germany the trademark 'Cannon' for video cassettes, film production and distribution, and 
cinema and television projection. 

95 See, among other decisions, Case C- 342/97 Lloyd Schuhfabrik Meyer [1999] ECR I -3819, para 17; 
Case C- 120/04 Medion [2005] ECR I -8551, para 26; and Case C- 102/07 adidas and adidas Benelux [2008] 
ECR I -2439, para 28. 

99 See Case 192/73 Van Zuylen v Cafe Hag [1974] ECR 731, a decision on the common origin 
principle which was subsequently overruled in Case C -10/89 CNL Sucal v Hag [1990] ECR I -3711. 

1°° Case C -9/93 IHT GmbH v Ideal Standard GmbH [1994] ECR I -2789. 
l01 Case C- 251/95 Sabel BV v Puma AG [1997] ECR I -6191. '°2 For a general discussion of this matter, see K Sanders, 'Some Frequently Asked Questions about 

the 1994 UK Trade Marks Act' [1995] 2 European Intellectual Property Review 67; P Harris 'UK Trade 
Mark Law: are you confused? -The Wagamama decision' [1995] 12 European Intellectual Property 
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the Court of Justice has held that mere likelihood of association between two 

marks was insufficient, of itself, to justify a finding of likelihood of confusion for 

the purposes of the Trademarks Directive.103 The CJEU insisted that the likelihood 
of confusion between two marks had to be assessed in the round, having regard 
to their visual, aural and conceptual (dis)similarities, bearing in mind their 
particular distinctive or dominant components, having regard also to the history 
and general reputation of the marks in question.104 

17.48 Article 5(2) of the Directive allows the Member States the option of giving 

stronger protection under national law to trademarks with a reputation than that 

conferred as a matter of the generally harmonised provisions of EU law under 
Article 5(1). Although Article 5(2) of the Directive, on its wording, applies only 

where a sign is used for non -similar goods or services, the Court has held that 

Member States must provide specific protection for registered trademarks with a 

reputation in cases where a later mark or sign, which is identical to or similar to 

the registered mark, is intended to be used or is used for goods or services 
identical to or similar to those covered by the registered mark.105 Thus in 

Adidas -Salomon AG y Fitnessworld, the CJEU (in a reference from The Netherlands) 
found that it was not limited by the prior Sabel decision and held that where 

Member States implemented measures in accordance with Article 5(2) of the 

Trademarks Directive, to protect a trademark with an established reputation from 

being used in the contexts of the provision of goods and /or services where this 

would result in unfair advantage or was 'detrimental to... the distinctive charac- 

ter or the repute of the trade mark', there was no need to show a risk of confusion 
by the public as between the two uses. It was, instead, sufficient for the degree of 

similarity between the mark with a reputation and the sign to have the effect that 

the relevant section of the public established a link between the sign and the mark 

for that use to be prohibited under and in terms of Article 5(2) measures.lo6 

Trademarks and EU Competition Law 

17.49 Restricting the use of a particular design or other form of intellectual property 
rights may constitute an abuse of dominant position contrary to Article 102 

TFEU107 and be penalised under EC competition law, if such action might be said 

Review 601; K Sanders, 'The Wagamama decision: back to the dark ages of trade mark law' [1996] 1 

European Intellectual Property Review 3; P Prescott, 'Think before you Waga Finger' [1996] 6 European 

Intellectual Property Review 317; K Sanders, 'The return to Wagamama decision' [1996] 10 European 

Intellectual Property Review 521. 

103 See too Case C- 108/97 and Case C -9/97 Windsurfing Chiemsee Produktions and Vertriebs GmbHV 

Boots and Segelzubehor Walter Huber [1999] ECR I -2779. 
104 See the decision of Laddie J in Wagamama v City Centre Restaurants plc [1995] FSR 713 (Ch D) for 

similar views as to the effect of the provisions of the Trademark Directive 89 /104 /EEC as imple- 

mented in UK law by the Trade Marks Act 1994. 
105 Case C- 292/00 Davidoff & Cie SA v Gofkid Ltd [2003] ECR I -389. 
106 Case C- 408/01 Adidas -Salomon AG v Fitnessworld Trading Ltd [2003] ECR I- 12537. 
107 See generally E McKnight, 'Trade Mark Agreements and EC law' [1996] 5 European Intellectual 

Property Review 271; and J Naftel, 'Exclusive Trade Mark Licensing, Article 85 and Market Definition 
[1996] 7 European Intellectual Property Review 406. 
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to affect trade between Member States to an appreciable extent.108 Thus, although 
trademark licensing agreements may grant a certain amount of exclusivity to the 
licensee where this is reasonable,109 they cannot be used to partition the market 
by, for example, preventing parallel imports. Bans on exports outside the licensed 
territory, bans on active sales and restrictions upon challenges to the validity, 
although not the ownership, of the licensed mark will usually offend against 
Article 101 TFEU.110 There is no Commission block exemption regulation in 
relation to trademark licensing, but the patent and know -how regulations pro- 
vide considerable guidance. The use of trademarks and product names in 
comparative advertising111 is now regulated at the EU level by the Comparative 
Advertising Directive 97/55/EC.112 

The Community Trademark 

The Community Trademark came into force with effect from April 1996. Its 17.50 
legislative basis is a directly applicable Council Regulation113 supplemented by a 
Commission Regulation,114 as a result it needed no implementing measures from 
the Member States in order to have effect. It is now governed by the amending 
and consolidating provisions of the Community Trademark Regulation (EC) 
207/2009.115 The Community Trademark is administered at an EU level by the 
Office for Harmonisation in the Internal Market (trademarks and designs) 
(OHIM). Provision is made for internal appeal to Boards of Appeal in the OHIM 
and from there to the General Court which has jurisdiction to annul or to alter the 
contested decision. The case law is vast. Decisions of the General Court on appeal 
from OHIM are themselves appealable on a point of law to the Court of Justice. 
17.48 The Community Trademark is still currently intended only to supplement 
rather than replace existing nationally -registered trademarks. It allows for one 
EU -wide trademark to be registered and avoids any need for a series of registra- 
tions of trademarks within national registers. A duly internationally registered 
trademark under the 1989 Madrid Agreement is entitled to the same level of 

108 See Case 53/87 CICRA and Maxicar y Renault [1988] ECR 6039; and Case 238/87 Volvo v Veng 
[1988] ECR 6211 on spare parts for cars. 

109 See, eg, Commission Decision Re Campari Agreement [1978] OJ L70/69. 
110 See also Commission Case IV /32.736 Moosehead y Whitbread [1990] OJ L100/32, [1991] 4 CMLR 

391. 
m See Case C- 487/07 L'Oréal SA v Bellure NV [2009] ECR I -5185, holding that an advertiser who 

states explicitly or implicitly in comparative advertising that the product marketed by him is an 
imitation of a product bearing a well-known trademark presents 'goods or services as imitations or 
replicas' within the meaning of the Comparative Advertising Directive. The advantage gained by the 
advertiser as a result of such unlawful comparative advertising must be considered to be an 
advantage taken unfairly of the reputation of that mark contrary to the provision of the Comparative 
Ad Zer ompar 

ti e Advertisin 
g 

Directive 97/55/EC [1997] OJ L290/18 (amending Council Directive 
84 /450 /EEC of 10 September 1984 concerning misleading and comparative advertising), imple- 
mented in the UK by the Control of Misleading Advertisements (Amendment) Regulations 2000 (SI 
2000/914). 

113 Council Regulation (EC) 40/94 on the Community Trademark [1994] OJ L11 /1. 
114 Commission Regulation (EC) 2868/95 on the Procedures for Registration of the Community 

Trademark OJ [1995] L303/1. 
115 [2009] OJ L 78/1. 
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protection and cooperation and action from the customs authorities of the 

Member States as the Community Trademark."6 In contrast to the national marks, 
what is granted to the Community trademark applicant is a unitary EU wide 
mark which cannot be split and assigned to some territories and not to others, 

although its use may be licensed on a country -by- country basis. A Community 
Trademark cannot be enforced while the application for registration is pending, 
and registration as a Community Trademark will be refused if there is an identical 
or a similar trademark registered in any of the Member States.117 

17.51 Article 91 of Council Regulation (EC) 40/94 provides that Member States are to 

designate in their territories 'Community trademark courts' having jurisdiction 
for infringement actions and, if they are permitted under national law, actions in 

respect of threatened infringement relating to Community trademarks. Where a 

Community trademark court finds that a defendant has infringed or threatened 
to infringe a Community trademark, it is to issue an order prohibiting the 

defendant from proceeding with the acts which infringed or would infringe the 

Community trade mark. It is also to take such measures in accordance with its 

national law as are aimed at ensuring that this prohibition is complied with. In 

DHL Express France SAS y Chronopost SA 118 the CJEU held that a prohibition 
against infringement, issued by a national court sitting as a Community trade 

mark court, extends, as a rule, to the entire area of the European Union. 

Contradictory judgments from different national courts in actions involving the 

same acts and the same parties and which are brought on the basis of a 

Community trademark are thought to be undesirable. For this purpose, when 

such actions are brought in different Member States, Title X (Articles 90 to 104) of 

Council Regulation (EC) 40/94 makes detailed provisions on the jurisdictional 
rules to be applied (which are modelled on the rules of lis pendens and related 

actions contained in the Brussels I Regulation (EC) No 44/2001, the provisions of 

which are considered more fully in chapter eighteen on private international law) 

apply. 

PROTECTED GEOGRAPHICAL INDICATIONS 

17.52 European Union regulations allow for the possibility of the registration of 

protected geographical indications (PGIs) which, once registered with the Com- 

mission, will receive the protections of EU law. Article 6 of the now repealed 

Regulation (EEC) No 2081/92 provided that if after investigation the Commission 
concluded that the name sought to be registered qualified for protection, it should 

publish in the Official Journal the name and address of the applicant, the name of 

the product, the main points of the application, the references to national 

provisions governing the preparation, production or manufacture of the product, 

and, if necessary, the grounds for its conclusions. If no statement of objections 

was notified to the Commission in accordance with Article 7 of Regulation (EEC) 

116 See Case C- 302/08 Zino Davidoff SA v Bundesfinanzdirektion Südost [2009] ECR I -5671. 
117 See, eg, BEAUTY FREE SHOP Trade Mark [1999] European Trade Mark Reports 20. 
118 Case C- 235/09 DHL Express France SAS v Chronopost SA 12 April, [2011] ECR I -nyr. 
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No 2081/92, the name should be entered in a register kept by the Commission 
entitled 'Register of protected designations of origin and protected geographical 
indications', which should contain the names of the groups and the inspection 
bodies concerned. The system introduced by Regulation No 2081/92 was said by 
the CJEU to constitute a uniform and exhaustive system of protection,119 and as a 
complete system there was no room for Member States to fill perceived lacunae it 
is provisions by resorting to their national law.120 Instead, any apparent lacuna 
was to be resolved in the light of the scheme, and the aims and objectives of the 
provision and of the regulation at issue.121 

Regulation (EEC) No 2081/92 was repealed and replaced by Council Regulation 17.53 
(EC) No 510/2006,122 which states in Recitals 19 and 20 to the Preamble that 

the names already registered under ... Regulation (EEC) No 2081/92 ... on the date of 
entry into force of this Regulation should continue to be protected under this Regulation 
and automatically included in the register. Provision should also be made for transi- 
tional measures applicable to registration applications received by the Commission 
before the entry into force of this Regulation. 

Under Article 7(6) of Council Regulation (EC) No 510/2006, the Commission is 
obliged to 'maintain updated a register of protected designations of origin and 
protected geographical indications.123 Article 13(1) reads as follows: 

Registered names shall be protected against: 

(a). any direct or indirect commercial use of a registered name in respect of products 
not covered by the registration in so far as those products are comparable to the 
products registered under that name or in so far as using the name exploits the 
reputation of the protected name; 

any misuse, imitation or evocation, even if the true origin of the product is 
indicated or if the protected name is translated or accompanied by an expression 
such as 'style', 'type', 'method', 'as produced in', 'imitation' or similar; 

(c) any other false or misleading indication as to the provenance, origin, nature or 
essential qualities of the product, on the inner or outer packaging, advertising 
material or documents relating to the product concerned, and the packing of the 
product in a container liable to convey a false impression as to its origin; 

any other practice liable to mislead the consumer as to the true origin of the 
product. 

Where a registered name contains within it the name of an agricultural product or 
foodstuff which is considered generic, the use of that generic name on the appropriate 
agricultural product or foodstuff shall not be considered to be contrary to points (a) or 
(b) in the first subparagraph. 

@) 

(d) 

119 See Case C- 478/07 Budéjovickÿ Budvar [2009] ECR I -7721, paras 114 and 115. 
120 See Case C- 120/08 Bavaria NV v Bayerischer Brauerbund eV, 22 December, [2010] ECR I -nyr at 

para 50. 
121 See, to that effect, Case 159/73 Hannoversche Zucker [1974] ECR 121, para 4. 
122 [2006] OJ L 93/12. 
123 See Case C- 343/07 Bavaria and Bavaria Italia [2009] ECR I -5491. 
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17.54 Article 14 of Regulation No 510/2006 is entitled 'Relations between trademarks, 
designations of origin and geographical indications'. Article 14(1) reads: 

Where a designation of origin or a geographical indication is registered under this 

Regulation, the application for registration of a trademark corresponding to one of the 
situations referred to in Article 13 and relating to the same class of product shall be 

refused if the application for registration of the trademark is submitted after the date of 

submission of the registration application to the Commission. 

Trademarks registered in breach of the first subparagraph shall be invalidated. 

COPYRIGHT PROTECTION 

17.55 The Member States of the EU differed widely in their protection of copyright. 
Since matters of copyright fall within the ambit of the Treaty, there should be no 

overt /direct124 or unjustified covert /indirect125 EU nationality discrimination in 

the manner in which copyright is protected in the Member States' national laws. 
This means, for example, that the right of an author to claim in a Member State 

the copyright protection afforded by the law of that State may not be subject to a 

distinguishing criterion based on the country of origin of the work.126 The Court 
of Justice has held that in EU law the essential function of copyright is to protect 
the moral rights in the work and ensure a reward for creative effort.127 The 

specific subject matter of copyright is a reservation of the exclusive right to 

reproduce the protected work.128 

17.56 From the early 1990s the Commission turned its attention to legislating in the area 

of copyright protection. Measures were adopted concerning the copyright protec- 
tion of computer software programs, which provide for a term of protection of 50 
years and give copyright owners the final say over the reproduction, adaptation 
and distribution of their software programs.129 The amended provisions of this 

Directive are now contained in the consolidating Directive 2009/24/EC on the 

legal protection of computer programs.13o 

124 Joined Cases C -92/92 & C- 326/92 Phil Collins and Others [1993] ECR I -5145, para 27; and Case 

C- 360/00 Ricordi [2002] ECR I -5089, para 24. 
125 Case C -29/95 Pastoors and Trans -Cap [1997] ECR I -285, para 16; and Case C- 224/00 Commission v 

Italy [2002] ECR I -2965, para 15. 
126 Case C -28/04 Tod's SpA v Heyraud SA [2005] ECR I -5781. 
127 Case T -69/89 RTE y Commission [1991] ECR II -485, upheld on appeal as C- 241/91 RTE v 

Commission [1995] ECR I -743. 
125 See also Cases 55 and 57/80 Musik - Vetrieb Membran v GEMA [1981] ECR 147. 
129 The Software Directive 91/250/EEC [1991] OJ L122/42. In the UK, computer programs are 

protected as literary works under s 3(1) of the Copyright, Designs and Patents Act 1988. See the 

Copyright (Computer Programs) Regulations 1992 (SI 1992/3233) for the original UK implementation. 
130 [2009] (DJ L111/16. In Case C- 393/09 Bezpeenostní softwarová asociace -Svaz softwarové ochrany v 

Czech Ministry of Culture, 22 December, [2010] ECR I -nyr, the CJEU ruled that a graphic user interface 

was not a form of expression of a computer program within the meaning of Art 1(2) of Council 

Directive 91/250/EEC on the legal protection of computer programs and could not be protected by 

copyright as a computer program under that Directive. However, such an interface can be protected 
by copyright as a work by Directive 2001/29/EC on the harmonisation of certain aspects of copyright 
and related rights in the information society, if that interface is its author's own intellectual creation. 
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Another directive dealt with the copyright protection of -and 'equitable remu- 17.57 
neration'131 for -rental and lending rights.132 The amended provisions of this 
Directive are now contained in the consolidating Rental and Lending Rights 
Directive 2006 /115 /EC.133 This provides for a continuing income for copyright 
holders on the renting out or public lending of their works. This lending right is 
not exhausted by the right holder authorising rental within one Member State, 
and he may therefore continue to prohibit copies of his work from being offered 
for rental in another Member State,134 notwithstanding arguments based on the 
Treaty provisions on the free movement of goods and the fundamental right - 
recognised in EU law and protected by the Court of Justice -to pursue the trade 
of one's choice.135 Another directive deals with copyright in satellite broadcasting 
and cable re- transmissions136 to the indeterminate public at large.137 

The Copyright Term Directive 93/98/EEC138 originally harmonised the term of 17.58 
copyright protection in all the Member States with the level then existing under 
German law, ie 70 years beyond the life of the author. The amended provisions of 
the Copyright Term Directive are now consolidated in the Copyright Term 
(Consolidation) Directive 2006 /116 /EC.139 In Fundación Gala -Salvador Dalí,14° the 
CJEU held that national legislation retaining, for a period of 70 years after the 
death of the author, the resale right provided for in Directive 2001/84/EC141 
solely for the benefit of the author's heirs, to the exclusion of all legatees and 
successors, was compatible with the copyright protection requirements of EU law. 
The Grand Chamber of the Court of Justice has also held that the Copyright Term 
Directive had to be interpreted as extending all and any copyright protection 
which was available under the laws of one Member State at the time of the 
Directive's adoption to all Member States: the Directive thus does not so much 
harmonise as universalise individual Member States' copyright law.142 

131 See Case C- 245/00 Stichting ter Exploitatie van Naburige Rechten (SENA) v Nederlandse Omroep 
Stichting (NOS) [2003] ECR I -1251. 

132 The Rental Rights Directive 92 /100 /EEC [1992] OJ L346/1 implemented in the UK by the 
Copyright and Related Rights Regulations 1996 (SI 1996/2967). 

133 [2006] OJ 1276/28. 
134 See Case C -61/97 Egmont Film A/S v Laserdisken [1998] ECR I -5171. See too Case C- 158/86 

Warner Bros v Christiansen [1988] ECR 2605. 
133 Case C- 200/96 Metronome Musik GmbH v Music Point Hokamp GmbH [1998] ECR I -1953. 
136 Directive 93/83/EC [1991] OJ L248/15, implemented by the Copyright and Related Rights 

Regulation 1996 (SI 1996/2967). 
137 The provisions of Directive 93/83/EC do not therefore apply to situations in which persons can 

receive encoded satellite broadcasts only if they have possession of specific professional receiving and 
de- coding equipment: see Case C -89/04 Mediakabel [2005] ECR I -4891, para 30; and Case C- 192/04 
Lagardère Active Broadcasts Société pour la perception de la rémunération équitable (SPRE) [2005] ECR 
I -7199. By contrast, in Case C- 306/05 Sociedad General de Autores y Editores de España (SGAE) v Rafael 
Hoteles SA [2006] ECR I- 11519, the Court of Justice held that private nature of hotel rooms does not 
preclude the communication of a work by means of television sets from constituting communication 
to the public within the meaning of Art 3(1) of the Copyright (Harmonisation) Directive 2001/29/EC 
(above n 33). 

138 [1993] OJ L290/9. 
139 [2006] OJ L372/12. 
140 Case C- 518/08 Fundación Gala- Salvador Dalí, 15 April, [2010] ECR I -nyr. 
141 [2001] OJ L272/32. 
143 Case C- 240/07 Sony Music Entertainment (Germany) GmbH v Falcon Neue Medien Vertrieb GmbH 

[2009] ECR I -263. 
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17.59 The Copyright (Harmonisation) Directive 2001/29/EC143 sought, among other 
matters, to strengthen the availability of copyright protection to digital works (for 

example multimedia products), and to enhance the rights of publishers and 
artists while ensuring that competition in the internal market was not distorted as 

a result of Member States' different legislation.1" Accordingly, its provisions have 
to be understood as setting out specific autonomous EU law concepts to minimise 

the possibility of variation in implementation among the Member States.145 

Article 5 sets out a series of conditions to the effect that: 

a) the act of reproduction of the copyrighted work is temporary; 
b) it is transient or incidental; 
c) it is an integral and essential part of a technological process, the sole purpose 

of which process is to enable a transmission in a network between third 
parties by an intermediary of a lawful use of a work or protected subject 

matter; and 
d) the act has no independent economic significance; 

non -compliance with any of which will lead to the act of reproduction of the 

copyrighted work being included with the copyright provisions of Article 2 of 

that Directive. Article 2 of the Directive requires Member States to provide for 

the exclusive right to authorise or prohibit direct or indirect, temporary or permanent 
reproduction by any means and in any form, in whole or in part: for authors, of their 

works; for performers, of fixations of their performances; for phonogram producers, of 

their phonograms; for the producers of the first fixations of films, in respect of the 

original and copies of their films; and for broadcasting organisations, of fixations of their 

broadcasts, whether those broadcasts are transmitted by wire or over the air, including 
by cable or satellite. 

In general, so as not unreasonably to 'prejudice the legitimate interests of the right 

holder', the Directive encompasses temporary as well as permanent copying 
within copyright protection, such as to require the copyright holder's consent 
thereto and the possibility of 'fair compensation' therefor.'46 The Directive has 

been interpreted as precluding national rules which purport to provide for 

exhaustion of the copyright holder's distribution right in respect of the original or 

copies of a work placed on the market outside the EU by the right holder or with 

his consent.147 And there appears to be no de minimis exception to reproduction or 

copying such as to avoid the copyright holder's rights: in one case the Court of 

143 Above n 33. 
144 Case C- 479 /04 Laserdisken [2006] ECR I -8089, paras 26, 31 to 34. 
145 Case C- 467/08 Padawan SL y Sociedad General de Autores y Editores de España (SGAE), 21 October, 

[2010] ECR I -nyr at para 35. 
146 In Case C- 275/06 Productores de Música de España (Promusicae) y Telefónica de España SAU [2008] 

ECR I -271, the Grand Chamber of the Court of Justice held that EU law could not be relied upon to 

seek recovery of information from operators of electronic communications networks and services, 

providers of access to telecommunications networks and providers of data storage services by a civil 

party seeking to ensure effective protection of copyright under Directive 2001 /29 /EC in the context of 

civil proceedings in Member States. 
147 Case C- 479/04 Laserdisken [2006] ECR I -8089. 
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Justice held that the scanning and e- mailing of brief 11 -word extracts from 
newspaper articles fell within the ambit of the Directive.148 

The EU has also acceded to two treaties drafted under the auspices of the WIPO: 17.60 
the WIPO Copyright Treaty; and the WIPO Performances and Phonograms 
Treaty.149 

Copyright and Competition Law 

Copyright licences may fall foul of the anti- competitive provisions of Article 101 17.61 
TFEU (formerly Article 81(1) EC), although in practice they have not often done 
so. European Union law is concerned about the improper exercise of rights, and 
the general principles applicable to patent licensing agreements under Article 
101(1) TFEU seem to apply here.150 The CJEU has sanctioned absolute territorial 
exclusivity in certain circumstances, but has ruled against licences which it 
considers to be excessively long and royalties thought to be out of proportion to 
the value of the licence. A block exemption regulation has not been adopted in 
respect of copyright, but the regulations on patents and know -how give a very 
good indication of the Commission's attitude in this area, and agreements which 
conform to those regulations would have a good chance of individual exemption. 

The Court of Justice has also confirmed that the exercise of intellectual property 17.62 
rights may be reviewed under the 'abuse of dominant position' provisions of 
Article 102 TFEU (formerly Article 82 EC). The Magill TV Guides cases concerned 
an Irish company that wished to publish a weekly television guide listing the 
programmes to be transmitted in both Britain and Ireland. It approached the 
publishers of the guides put out by the main television networks and requested 
permission to use the listings information, which they held under copyright, on 
the payment of a licence fee. Permission was denied by the publishers and 
injunctions taken out against Magill to restrain it from breaching their copyright. 
The Commission upheld Magill's complaint that the publishers were abusing 
their dominant position on the market, and ordered them to supply the informa- 
tion requested. The CFI supported the Commission's position, finding each 
publisher to be dominant in the relatively narrow product market of advance 
weekly listings for each network, and that they had abused this position by 
refusing to licence the use of their information. The refusal to licence was not 
consistent with the essential function of copyright, to protect the moral rights of 
the author and ensure reward for creative effort, but rather sought to exclude all 
competition for the purpose of protecting a monopoly position.151 On appeal, the 
Court of Justice confirmed that the actions of a right owner who denied basic 
information in order to prevent the emergence of a new product on the potential 

148 Case C -5/08 Infopaq International A/S y Danske Dagblades Forening [2009] ECR I -6559. 
149 

See Council Decision 2000/278/EC [2000] OJ L89/6. 
15° 

See Cases 55 &.57/80 Musik- Vetrieb Membran y GEMA [1981] ECR 147. 
151 Case T -69/89 RTE y Commission [1991] ECR II -485; Case T -70/89 BBC Enterprises v Commission 

[1991] ECR II -535; Case T -76/89 ITV Publications v Commission [1991] ECR II-575. 
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consumer market amounted, in the context of television broadcasting and maga- 
zine publishing, to an abuse of a dominant position contrary to EU law.152 

THE PROTECTION OF DATABASES 

17.63 Specific protection for the authors or compilers of databases is required by the 
Database Directive 96/9/EC,153 which provides that where there has been a 

substantial investment in the creation of a database then a period of protection of 

15 years from the date either of completion or publication should be made 
available, even where there cannot be said to be any specific element of intellec- 
tual creation such as would otherwise be required to attract copyright protection 
for a literary work compilation.154 A uniform level of protection of raw data 
throughout the EU is also assured by the Protection of Data Directive 95/46,155 

implemented in the United Kingdom by the Data Protection Act 1998. 

DESIGN RIGHTS 

17.64 Design rights in UK law were created in original designs by sections 213 et seq of 

the Copyright, Designs and Patents Act 1988, with a view to ending the use of 

general copyright law to protect purely functional, industrial, commercial design 
production drawings which could not be registered under the Registered Designs 
Act 1949 because of their lack of novelty or artistic merit.156 Design rights under 
the 1988 Act should be distinguished from the rights accruing to designs regis- 

tered under the 1949 Act, since under the latter measure only designs which have 
some form of aesthetic merit and which are new qualify for registration. Again in 

contrast to the 1949 Act's provisions, the design rights under the 1988 Act accrue 
automatically once the design in question is recorded in a design document - 
there is no need to apply to register them. Further, there is no requirement that 
the design should have any positive aesthetic attributes -a purely functional 
design which was not 'commonplace' (section 213(4)) in the design field in 

question at the time of its creation will therefore be entitled to design right 
protection. 

17.65 In order to qualify for design right protection, the designer must be a citizen or 

resident of the EU. Primary infringement of a design right consists in the copying 
of the design so as to produce articles exactly or substantially to the same design 

152 Case C- 241/91 RTE v Commission [1995] ECR I -743. 
153 Database Directive 96/9/EC [1996] OJ L77/20. Fuller discussion of the terms of this Directive 

and their meaning may be found in the following cases among others: Case C- 545/07 Apis- Hristovich 
EOOD v Lakorda AD [2009] ECR I -1627; Case C- 304/07 Directmedia Publishing [2008] ECR I -7565; Case 

C- 444/02 Fixtures Marketing [2004] ECR I- 10549; Case C- 203/02 The British Horseracing Board and 

Others [2004] ECR I- 10415; Case 46/02 Fixtures Marketing [2004] ECR I- 10365. 
15.1 See the Copyright and Rights in Databases Regulations 1997 (SI 1997/3032). 
155 Protection of Data Directive 95/46 [1995] OJ L281/31. 
lye See s 51 of the 1988 Act and Howard Clark v David Allan & Co Ltd, 1987 SLT 271 (OH) for an 

example of a case concerning the infringement of design drawings for garments which was decided 
under the pre-1988 law. 
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There has to be an element of copying, rather than chance similarity, for there to 
be infringement of the non -registered design right. Secondary infringement 
consists in knowingly possessing for commercial purposes, or in selling, offering 
or exposing for sale, an infringing article. The design is protected for a period of 
10 years from the end of the calendar year in which the article was first made 
available for sale. In the last five years of the design right term, a licence of right 
is available to anyone wishing to exploit the design right. The terms of the licence 
may be agreed between the parties, or, in the absence of agreement, fixed by a 
Senior Official in the UK Designs Registry. In any event, by virtue of section 
215(2) of the Act, where a design is created in pursuance of a commission, the 
person commissioning the design is the first owner of any design right in it. 

This national legislation is now supplemented at the European level by the 17.66 
limited harmonising measure, the Design Right Directive 98/71/EC,157 which 
provides for the uniform registration and protection by Member States for one or 
more periods of five years, up to a maximum of 25 years, of 'new and individual' 
designs registered with their central intellectual property officés or with the 
Benelux Design Office, or as registered under international arrangements which 
have effect in a Member State. This EU provision is said to be without prejudice to 
the laws of Member States in relation to, among other matters, the continuing 
protection of unregistered designs and the prevention of unfair competition. 
Under the Directive the appearance of a product may be protected against use by 
third parties if it is a new and original design. Design protection grants exclusiv- 
ity to a new and original design for the appearance of an individual product (for 
example, a cup), a complex product (such as a car) or a component part thereof 
(for example, a car door panel). 

At the time the Design Rights Directive was adopted there was insufficient 17.67 
support on the Council for the harmonisation of the design regime in relation to 
the 'after- market' in spare parts.158 In CICRA and Maxicar v Renault159 and Volvo v 
Veng,16o the Court of Justice had sanctioned the refusal of car -makers to licence 
spare parts manufacturers on the grounds that the very subject matter of the 
design right consisted in the right to prevent third parties from manufacturing, 
selling or importing products incorporating the design without the consent of the 
right holder.161 Certain features of the exercise of this right, such as the fixing of 

ls' Design Right Directive 98/71/EC [1998] OJ L289/28. 
158 See Case C -23/99 Commission v France [2000] ECR I -7653 at para 33: '[A]lthough article 14 of 

Directive 98/71 authorises Member States to maintain in force their legislation relating to the 
protection of the designs of spare parts referred to by that article, that possibility exists only to the 
extent that the national legislation is compatible with the rules of the Treaty. Article 14 of that directive 
cannot have the effect of validating all the national provisions on the protection of the rights 
concerned. As the 20th recital in the preamble to Directive 98/71 states, national legislation must, in 
any event, be consistent with the rules of the Treaty relating to the free movement of goods.' 

u9 Case 53/87 CICRA and Maxicar v Renault [1988] ECR 6039. 
1fi8 Case 238/87 Volvo v Veng [1988] ECR 6211. 
161 In Case C -38/98 Renault SA v Maxicar SpA [2000] ECR I -2973 held that a judgment of a court or 

tribunal of one Member State recognising the existence of an intellectual property right in body parts 
for cars, and conferring on the holder of that right protection by enabling him to prevent third parties 
trading in another Member State from manufacturing, selling, transporting, importing or exporting in 
that Member State such body parts, cannot be considered to be contrary to 'public policy' as that term 
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prices at an unfair level, an arbitrary refusal to supply or the insistence upon an 
excessively long term for the licence, could, however, lead to a finding of abuse.162 

In 2004 the Commission proposed an amendment to the Design Rights Directive 
with a view to increasing competition and offering consumers greater choice as to 

the source of spare parts used for repair - particularly in the motor vehicles 
sector163 while maintaining the overall incentive for investment in design. The 
proposed amendment did not affect design protection for new parts incorporated 
at the manufacturing stage of a complex product. This proposal was not taken 
forward by the EU legislator. 

17.68 Provision is also now made at the EU level for a unitary EU design administered 
by the Office for Harmonisation in the Internal Market by Council Regulation 
(EC) No 6/2002164 on Community designs. The substantive provisions of this 

Council Regulation on design law are intended to be aligned with the respective 
provisions of the Design Rights Directive 98/71 /EC. The general rule set out in 

Article 14(1) of the Regulation is that the right to the Community design vests in 

the designer or his successor in title, even when the design has been commis- 
sioned.165 By way of exception, where a design is developed by an employee in 

the execution of his duties or following the instructions given by his employer, 
Article 14(3) provides that the right to the Community design vests in the 

employer, unless otherwise agreed or specified under national law: thus the right 
to the Community design vests in the designer, unless it has been assigned by 
way of contract to his successor in title. Under Article 25(1)(d) of Regulation No 

6/2002, a Community design may be declared invalid if it is in conflict with a 

prior design which has been made available to the public after the date of filing of 

the application.166 The EU has also acceded to the Geneva Act of the Hague 

is understood in the Brussels Convention, such that the judgment was to be recognised and enforced 
in other Member States. 

162 See Commission Regulation (EU) No 461/2010 [2010] OJ L129/52 on the application of Art 
101(3) TFEU to categories of vertical agreements and concerted practices in the motor vehicle sector. 

This regulates among other matters the distribution of spare parts, with a view to promoting effective 
competition in the market for repair and maintenance services by allowing users the possibility of 

choosing between competing spare parts. It does not deal directly with the question of the degree of 

protection of spare parts by an intellectual property right. 
163 The Commission Proposal for a Directive amending Directive 98/71/EC on the legal protection 

of designs (COM(2004) 582 final (Brussels, 14.9.2004) noted at para 1: 'In the automotive sector, which 
is the sector most affected, there is a single market for new cars but no single market for their spare 
parts. Automotive spare parts currently cannot be freely produced and traded within the Community. 
Due to this fragmentation and the uncertainty about the evolution of the Community's design regime 
citizens are insecure as to whether or not and in which Member State the purchase of certain spare 
parts is lawful, and they are deprived in parts of the Community of choosing between competing 
spare parts. For the same reason, parts producers, especially SMEs, cannot use the economies of scale 

offered by a single market and they are discouraged from generating investment and employment 
which they might otherwise do.' 

164 [2002] OJ L341/54. 
165 Case C -32/08 Fundación Española para la Innovación de la Artesanía (FEIA) v Cul de Sac Espacio 

Creativo SL [2009] ECR I -5611. 
166 See, eg, Case T -9/07 Grupo Promer Mon Graphic SA v Office for Harmonisation in the Internal 

Market (Trade Marks and Designs) (OHIM), 18 March, [2010] ECR II-nyr, for the General Court's 
application of this principle of what constitutes 'conflict' between two competing designs, the central 
question being whether or not the contested design produces 'a different overall impression on the 

informed user from that produced by the prior design'. 
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Agreement concerning the International Registration of Industrial Designs 
adopted on 2 July 1999.167 

PATENTS 

Patent law currently falls outside the ambit of EU law and of the jurisdiction of 17.69 
the Court of Justice of the European Union. Instead, patent law in Europe is 
governed by the provisions of an international Treaty which includes but extends 
beyond the EU Member States: the European Patent Convention 1973, as revised 
with effect from 13 December 2007.168 This Convention currently provides for a 
central clearing house to facilitate the process of applying for national patents. A 
single application is made to the European Patent Office in Munich, and if it is 
successful, a grant is made of a bundle of national patents as specified by the 
applicant. Successful opposition to a patent grant will, however, result in the 
revocation of all the national patents. There is provision for a right of appeal 
within the European Patent Office against a decision to refuse a patent applica- 
tion.169 The European Patent Convention also provides for the determination of 
those national courts which have jurisdiction to hear patent disputes.170 The 
European Court of Human Rights has, thus far, rejected as 'manifestly ill - 
founded' claims to ECHR rights violation arising out of the operation of the 
European Patents Convention, without yet formally ruling on the preliminary 
issue as to whether or not it has jurisdiction to apply Convention rights scrutiny 
to the activities of the European Patents Office, an autonomous international 
public authority.171 

167 Council Decision 2006/954/EC [2006] OJ L386/28. 
168 Available from the European Patents Office web -site at http: / /www.epo.org /law- practice/ 

legal-texts/html/epc/1973/e/maLhtml. 
169 See, eg, IBM European Patent (No 96305851.6), decision of the European Patent Office (Technical 

Board of Appeal) [1999] European Patent Office Reports 301. 
170 See Sepracor v Hoechst Marion Roussel Ltd [1999] FSR 746 (Ch D) per Laddie J, rejecting the 

applicability of disputes as to jurisdiction based on forum non conveniens arguments. For discussion of 
the interrelationship between the jurisdiction provisions of the 1973 Patents Convention and the 1968 
Brussels Convention on jurisdiction, see Fort Dodge Animal Health Ltd v Akzo Nobel NV: re Akzo Nobel 
NV's European Patent (No 1899958) [1998] FSR 222 (CA); and Palmaz v Boston Scientific BV [1999] FSR 
352 (Netherlands Gerechtshof, The Hague). 

171 See Rambus Inc v Germany [2009] ECHR 40382/04 (Fifth Section, 15 June 2009): 'Relying on 
Article 6 of the Convention and Article 1 of Protocol No 1, the applicant company complained that it 
had been denied a fair trial with regard to its patent rights. It submitted that the appeal procedure 
before the European Patent Office ( "EPO ") suffered from "serious structural deficiencies" and that, 
being a contracting State of the European Patent Convention, Germany had transferred powers to the 
EPO without setting up appropriate procedural safeguards ensuring that the parties' fundamental 
rights received protection equivalent to the guarantees of the Convention and its Protocols. These 
structural deficiencies and the revocation of its European Patent - involving the loss of the German 
part of the patent -had led to the applicant company being deprived of its property without clue 
process of the law. The applicant company also complained that it had been denied an effective 
remedy by the German Federal Constitutional Court. ... Admittedly, the grant of a European Patent as 
well as its revocation in opposition proceedings have direct effects within the legal system of Germany 
as well as of all other Contracting States of the European Patent Convention. However, even assuming 
therefore the applicability of the Bosphorus case -law to the present case, the applicant did not put 
forward any arguments to depart from the Federal Constitutional Court's finding that the protection 
of fundamental rights within the framework of the European Patent Organisation was in general 
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17.70 The Commission has over the years outlined measures to 'improve' patent 
protection in the European Union. It has proposed an EU regulation establishing 
a unitary Community patent which would be valid throughout the EU.172 Under 
this proposal, issues of patent validity would be handled in a central European 
Patent Court, but matters of infringement would be dealt with, at first instance, 
by national courts.173 It is said that a Community patent would simplify multi- 
national patent applications and considerably reduce transaction costs, particu- 
larly the costs associated with the translation of specifications. Consistent with 
the CJEU's case law, the owner's rights would be exhausted when the product 
was placed on the market in any of the Member States. National patents would, 
under the proposal, continue to exist, side -by -side with the Community patent. 
The distinctive feature of the proposed future Community patent is that it would 
be unitary and autonomous, and would have equal effect throughout the EU and 

could be granted, transferred, declared invalid or lapse only in respect of that 
territorial area. 

17.71 Although the Commission proposed conferring jurisdiction on the CJEU in 

disputes relating to the Community patent 174 in 2009 the Council drew up a draft 
international agreement (to be concluded between the member States, the EU and 

non -member countries which are parties to the European Patent Convention) 
to create a court with jurisdiction to hear cases relating to the existing European 
patent and cases on the proposed future Community patent. The new court 
system was envisaged as forming part of an integrated system for the existing 
European and the proposed new Community patent to be issued by the European 
Patents Office. The proposed new European and Community Patent Court would 
be composed of a court of first instance-comprising a central division and local 

and regional divisions -a court of appeal and a joint registry. Pursuant to Article 
218(11) TFEU175 the Council requested the CJEU to give an Opinion on the 

compatibility of this proposed new court system with EU law. In its Opinion 
1/09176 the CJEU sitting as the full court concluded that the system as envisaged 
would be incompatible with EU law. The CJEU noted that draft agreement 
proposed conferring exclusive jurisdiction on an international court outside the 

equivalent to the standard of the German Constitution. The latter was in accordance with the 

Commission's finding that the European Patent Convention provides for equivalent protection as 

regards the Convention (see Lenzing AG y Germany, no.39025/97, Commission decision of 9 Septem- 
ber 1998, unreported). In the Court's view, the instant case does not disclose a manifest deficiency in 

the protection of Convention rights capable of rebutting such a presumption.' 
172 See Commission Proposal for a Council Regulation on the Community patent COM(2000) 412 

final (Brussels, 1.8.2000). 
'73 See Commission Proposal for a Council Decision establishing the Community Patent Court 

COM(2003) 828 final (Brussels, 23.12.2003). 
174 Commission Proposal for a Council Decision confer jurisdiction on the Court of Justice in 

disputes relating to the Community patent COM(2003) 827 final (Brussels, 23.12.2003). 
175 Article 218(11) TFEU provides: 
'A Member State, the European Parliament, the Council or the Commission may obtain the opinion 

of the Court of Justice as to whether an agreement envisaged is compatible with the Treaties. Where 

the opinion of the Court is adverse, the agreement envisaged may not enter into force unless it is 

amended or the Treaties are revised' 
176 Opinion 1/09 Re draft agreement on the European and Community Patents Court, 9 March 

[2011] ECR I -nyr. 
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institutional and judicial framework of the EU to hear a significant number of 
actions brought by individuals in the field of the Community patent, and to 
interpret and apply EU law in that field. The CJEU considered that the effect of 
this would be to oust the jurisdiction of national courts to apply EU law (and of 
the CJEU to interpret EU law on preliminary references from national courts). 
This, it was said, would alter, the essential character of the powers which the 
Treaties confer on the institutions of the EU and on the member States and which 
are indispensable to the preservation of the very nature of EU law.. 

In February 2011 the European Parliament gave its consent for a common EU 
patent system to be created using the enhanced cooperation procedure. In 
December 2010, twelve Member States made a request to launch such a proce- 
dure, after it was concluded that not all the Member States could agree on an 
EU -wide patent system. At the time of writing all the other Member States except 
Italy and Spain have since indicated they will sign up to the procedure, although 
these two countries can still join in at any time if they wish. Under the Lisbon 
Treaty, 'enhanced co- operation' can be used to enable a group of Member States to 
adopt new common rules when a unanimous EU -wide agreement cannot be 
reached. Such a procedure may go ahead only after the Council authorises it, on 
the basis of a Commission proposal, and after the European Parliament has given 
its consent. 

In relation to specific EU legislation on the substance of patents, a directive has 17.73 
been adopted which protects the topographical configuration of semi -conductor 
chips.177 The EU has taken steps to extend by five years the patent protection for 
pharmaceutical products.178 A Council Regulation, the Plant Variety Regulation 
2100/94/EC,179 already regulates the rights of plant breeders on a EU -wide basis; 
while the Biotechnology Directive 98/44/EC18o allows for the patenting of genetic 
materials where an inventor has developed a process or mechanism associated 
with it, but does not allow for the patenting of genetic material which has simply 
been discovered in any living creature.181 In addition, the EU has legislated in the 
field of pharmaceutical research to provide for further legal protection, greater 

17.72 

17 Semiconductor Topographies Directive 87/54 /EEC [1987] OJ L24/36, implemented in the UK 
by the Design Right (Semiconductor Topographies) Regulations 1993 (SI 1993/2497). Broadly speak- 
ing, these Regulations apply to semiconductor topographies the provisions of the Copyright, Designs 
and Patents Act 1988 which deal with unregistered design rights. 

178 Council Regulation (EC) 1768/92 [1992] OJ L182/1, the legal validity of which was unsuccess- 
fully challenged in Case C- 350/92 Spain y Council [1995] ECR I -1985. 

179 [1994] OJ L227/1. 
180 [1998] OJ L213/13, implemented in the UK by the Patents Regulations 2000 (SI 2000/2037) and 

the Patents (Amendment) Rules 2001 (SI 2001/1412). 
181 See C- 428/08 Monsanto Technology LLC v Cefetra BV 6 July, [2010] ECR I -nyr; [2011] All ER (EC) 

209; [2011] Fleet Street Reports 6 where the decision of the CJEU Grand Chamber held that the 
provisions of Directive 98/44/EC only accord protection to a patented DNA sequence when it was 
able to perform the function for which it was patented (in casu conferring resistance on a soya bean 
plant to a herbicide). There was therefore no infringement of the patent by the subsequent trading in 
soya meal which had originated from those soya bean plants, since the patented DNA sequence no 
longer had any function to perform once the soya bean plants had been harvested and soya meal 
produced from them. Directive 98/44 was said to occupy the field on DNA patenting such as to 
prevent national legislature from granting any greater protection to the patented DNA than that 
afforded by the directive. 
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than that otherwise provided by the grant of a patent to take account of the 
period that elapses between the filing of an application for a patent for a new 
medicinal product and authorisation to place the medicinal product on the 
market, so as to take account of the substantial investment put into the 
research.182 The Regulation provides for the patent administration authorities of 

the Member States to issue a 'supplementary protection certificate' at the request 
of the holder of a national or European patent relating to a medicinal product for 

which marketing authorisation has been granted. The holder of both a patent and 
a certificate should be able to enjoy an overall maximum of 15 years of exclusivity 
from the time the medicinal product in question first obtains authorisation to be 

placed on the market in the EU. 

17.74 The Commission has also proposed EU -wide protection for so called 'petty 
patents', that is to say, inventions which are new, involve an inventive step, and 
have a practical and effective industrial application but which would not qualify 
for a patent on the grounds that they might be obvious to a skilled person.183 The 

proposed Utility Model Right would be an innovation within domestic UK 

intellectual property protection, but such second -tier protection is already known 
in the majority of the countries of the EU. This proposal has not yet been taken up 
by the EU legislator. 

Patents and EU Competition Law 

17.75 The protection afforded to the specific subject matter of patents, the guarantee 
that the patent holder has the exclusive right to use an invention, extends to many 
forms of patent licensing agreements. The latter may be held to anti- competitive, 
and in breach of Article 101(1) TFEU, where, for example, the licensee's marketing 
activities are restricted. 'Sole' licensing agreements, which prohibit the licensor 
from appointing further licensees within the territory of the agreement, and 

'exclusive' licensing agreements, which provide further that the licensor himself 
shall not exploit the property within the territory, have frequently fallen foul of 

Article 101(1) TFEU,184 but do not automatically do so. 

17.76 Patent licensing agreements can, however, be exempted under Article 101(3) 

TFEU, by individual application or where they qualify for a block exemption 
under the Technology Transfer Block Exemption made pursuant to Commission 
Regulation 772/2004.185 Block exemptions aim to provide guidelines for law - 

yers.186 Where an agreement can be drafted in the manner suggested by the 

Regulation, it does need to be notified to the Commission but can be presumed to 

182 See the consolidating provisions of Regulation (EC) No 469/2009 concerning the supplemen- 
tary protection certificate for medicinal products [2009] OJ L152/1. 

183 See Amended proposal for a European Parliament and Council Directive approximating the 

legal arrangements for the protection of inventions by utility model [2000] OJ C248E/56. 
184 For a more sophisticated judicial approach, adopted in the area of licensing of plant breeders' 

rights, which has been narrowly interpreted by the Commission, see Case 258/78 Nungesser v 

Commission [1982] ECR 2015. 
185 [2004] OJ L123/11. 
186 See too Commission Notice Guidelines on Vertical Restraints [2000] OJ C291/01. 
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be exempt from the scope of Article 101 TFEU. Many agreements will contain a 
mixture of patent and know -how terms, and it depends on which element can be 
considered to be ancillary to the other as to which block exemption they will fall 
under. Where a licensing agreement falls outside the terms of the block exemp- 
tions, it may still be exempted on an individual basis by application to the 
Commission. The Commission must be convinced that the agreement has overall 
benefits for competition which outweigh its restrictions. 

The provisions of Article 102 TFEU (formerly Article 82 EC) against the abuse of 17.77 
dominant market positions must also be considered in this context. Article 102 
I'FEU has proved important where the exercise of an intellectual right can 
degenerate into the abuse of a dominant position. In an early case the Court of 
Justice held that the mere fact that the price of a product protected by an 
intellectual property right is higher than the price of an identical, unpatented 
product coming from another Member State, does not necessarily imply an 
abuse.187 

DIRECTIVE 2004/48/EC AND THE ENFORCEMENT OF INTELLECTUAL 
PROPERTY RIGHTS 

In a formal Statement published in the Official Journal188 the Commission advised 17.78 
that it considered that at least the following intellectual property rights were 
covered by the scope of Directive 2004/48/EC on the enforcement of intellectual 
property rights189: 

- copyright; - rights related to copyright; - sui generis right of a database maker; - rights of the creator of the topographies of a semiconductor product; - trademark rights; - design rights; - patent rights, including rights derived from supplementary protection certifi- 
cates; - geographical indications; - utility model rights; - plant variety rights; and - trade names, in so far as these are protected as exclusive property rights in 
the national law concerned. 

Directive 2004/48 covers among other matters: the arrangements for applying 17.79 
provisional measures with a view to preserving evidence; the calculation of 
damages;. and the arrangements for applying injunctions. In relation to infringe- 
ments committed on a commercial scale, it empowers courts to order access, 
where appropriate, to banking, financial or commercial documents under the 

187 Case 24/67 Parke, Davis v Centrafarm [1968] ECR 55. 
188 [2005] OJ L 94/37. 
189 [2004] OJ L195/16 (in its corrected and republished form). 
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control of the alleged infringer. It makes provision for the required divulging of 

information on such matters as the origin of the infringing goods or services, the 

distribution channels and the identity of any third parties involved in the 

infringement. It provide for provisional or interim measures ordering the imme- 
diate termination of infringements, without awaiting a decision on the substance 
of the case where any delay would cause irreparable harm to the holder of an 

intellectual property right. It allows for the possibility of applying for an injunc- 
tion against an intermediary whose services are being used by a third party to 

infringe the rightholder's intellectual property right. 

17.80 Measures, procedures and remedies are to be available under this Directive which 
are aimed preventing /prohibiting further infringements and remedying/ 
correcting on -going infringement. Such corrective measures may include orders 
for recall and definitive removal from the channels of commerce, and /or destruc- 
tion of the infringing goods; and, in appropriate cases, destruction of the 

materials and implements principally used in the creation or manufacture of 

these infringing goods. 

17.81 The Directive further provides for the appropriate approach to the quantification 
of damages, requiring the court to take into account not only such factors as loss 

of earnings incurred by the right holder and any unfair profits made by the 

infringer, but also, where appropriate, any moral prejudice caused to the right 
holder so as to take full account of the loss and expense incurred by the right 
holder (such as the costs of identification and research) without straying into the 

field of awards of punitive damages. Lastly, proportionate and dissuasive crimi- 

nal sanctions are also considered to constitute, in appropriate cases, a proper 
means of ensuring the enforcement of intellectual property rights.19° 

17.82 The deadline for the transposition of this Directive into national law was 29 April 

2006.191 The provisions which were notified by the UK to the Commission as 

being the UK's implementing measures of the Directive were: Rules of Supreme 
Court (Northern Ireland) (Amendment No 3) 2006 (SI(NI) 2006 No 486); and the 

Intellectual Property (Enforcement, etc) Regulations 2006 (SI 2006/1028). 

190 See also Council Regulation (EC) No 1383/2003 [2003] OJ L196/7 concerning customs action 

against goods suspected of infringing certain intellectual property rights and the measures to be taken 

against goods found to have infringed such rights. 
191 See Commission Communication on Enhancing the enforcement of intellectual property rights in the 

internal market COM(2009) 467 final (11 September 2009) for proposals for further strengthening the 

enforcement of intellectual property rights in the EU, particularly against piracy and counterfeiting 
associated with organised crime. 
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Private International Law of the EU 

INTRODUCTION 

Private international law may be thought of as a species of 'meta -law': it consists 18.01 
in rules of allocation rather than rules for determination; these rules tell you 
where to commence litigation, but do not indicate how it might end. Private 
international law is that body of rules which, in civil legal disputes which have a 
cross jurisdictional element, decides which (national) rules are to be applied and 
by which (national) court. 

For example, in a claim for breach of contract between a German-based company 18.02 
and a UK- domiciled individual, private international law rules will determine 
whether the courts of Germany, or of England and Wales, or Northern Ireland or 
Scotland can properly consider the dispute; and on establishing which court has 
jurisdiction to hear the claim,1 those rules will decide which body of national laws 
(German, English, Scots or Northern Irish contract law) should be applied by that 
court.2 It may be- depending on the application of the relevant private interna- 
tional law rules to the particular facts before it -that this results in an English 
court applying German contract law, or a German court applying Scots contract 
law, since the choice of the applicable law need not march with the territorial 
jurisdiction of the court hearing the claim. 

As the above example makes clear, strictly, 'private international law' is a 18.03 
misnomer since these meta -rules are not limited in their application simply to 
international situations. Instead such rules are also necessary to determine the 
courts which should properly hear a dispute (and the system of rules applicable 
in determining that dispute) where -as in the UK and the USA -the one nation 
contains a plurality of distinct legal systems or jurisdictions. 

In any event, it is clear that in a multi - jurisdictional polity such as the EU -where 18.04 
cross - border trade in goods and services, job -seeking migration and relocation in 
other Member States, and inter -State transfer of capital is actively encouraged- 
there will be a need for a body of rules to establish where disputes arising from 
the exercise of these free movement rights can properly be determined, and under 
reference to which body of laws. 

' See, eg, William Grant & Sons International Ltd y Marie Brizard & Roger International SA [1997] 
International Litigation Procedure Reports 391 (OH). 

2 See, eg, Ferguson Shipbuilders Ltd y Voith Hydro GmbH & Co KG, 2000 SLT 229 (OH); William Grant 
Ltd y Marie Brizard España, 1998 SC 536 (OH); and WH Martin Limited v Feldbinder Spezialfahrzeugwerke 
GmbH [1998] International Litigation Procedure Reports 794 (EWCA). 
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18.05 Surprisingly, perhaps, the original Treaty of Rome did not allocate any EU 

competence to harmonising the existing private international law regimes of the 

various Member States, or to creating a distinctive body of EU private interna- 
tional law. Instead these issues were dealt with outside the framework of the EC 

Treaty, by the Member States -and potentially any other interested non -Member 
countries3- entering into classic public international treaties to determine com- 

mon rules among them. Thus in 1968 the Brussels Convention on Jurisdiction and 

the Enforcement of Judgments in Civil and Commercial Matters was entered into 

by the then Member States of the EEC .4 Its provisions were updated periodically, 
following upon expert reports5 occasioned by the proposed accession of new 

States to the Brussels Convention after they became Member States of the 

European Communities.6 The Court of Justice was granted jurisdiction to inter- 

pret the Brussels Convention by the 1971 Luxembourg Protocor negotiated 
between the Member States and the EEC, which came into force in September 
1975. This allowed the final courts of appeal in each contracting State to make a 

preliminary reference to the Court of Justice, if so desired, to allow it to give a 

common interpretation to the provisions of the Brussels Convention.8 The Con- 

vention was said by the Court of Justice to be intended to create the framework 
for the 'free movement of judgments' among (but not within) the Member States 

of the EU.10 

18.06 Further international Conventions along a similar model to the Brussels Conven- 
tion were subsequently concluded among the Member States; most notably the 

1980 Rome Convention on the Law applicable to Contractual Obligations,n which 

3 See, eg, the Lugano Convention on Jurisdiction and the Enforcement of Judgments in Civil and 

Commercial Matters 88/592/EEC [1988] OJ L319/9, which included as parties not only the EC 

Member States but also such non -Member States as Switzerland, Norway and Iceland. 
4 See [1998] OJ C27/1. 
5 See, eg, Schlosser and Jenard Reports [1979] OJ C59/1; Evrigenis and Kerameus Report [1986] 

OJ C289/1; Jenard -Moller Report [1988] OJ L319/1; and Almedia Cruz, Desantes Real, Jenard Report 

[1990] OJ C189/6. 
6 See, eg, the Luxembourg Convention of 9 October 1978 relative to the accession of Denmark, 

Ireland and the United Kingdom [1978] OJ L304/1; the Luxembourg Convention of 25 October 1982 

relative to the accession of Greece [1982] OJ L388/1; the San Sebastian Convention on the accession of 

Spain and Portugal [1989] OJ L285/1; and the updated and consolidated Brussels Convention, upon 

the accession of Sweden, Finland and Austria [1997] OJ C15/1. 
See [1990] OJ C189/2. 

8 The Brussels Convention was incorporated into the domestic legal systems of the UK by the 

Civil Jurisdiction and Judgments Act 1982. In common with the approach taken by s 3(1) of the 

European Communities Act 1972, domestic courts are required by ss 3 and 16(3) of the 1982 Act to 

determine any question as to the interpretation of the Brussels Conventions 'in accordance with the 

principles laid down by, and any relevant decisions of, the European Court of Justice'. 
9 In Case C- 346/93 Kleinwort Benson Ltd v City of Glasgow District Council [1995] ECR -615. the 

Court of Justice held that it had jurisdiction to deal only with the preliminary references on the 

Brussels Convention proper relating to questions of international jurisdiction between the Member 
States, and it was not empowered to answer questions from national courts relating to the interpreta- 
tion and application of Sch 4 to the 1982 Act which deals with intra -UK jurisdiction only, ie as among 

its constituent jurisdictions of Northern Ireland,Scotland, England and Wales (notwithstanding the 

fact that the wording of the relevant provisions at issue were identical as between Schs 1 and 4). For a 

critical case note on this decision, see E Bishop, 'Kleinwort Benson: a good example of Judicial 

Self -Restraint ?' (1995) 20 European Law Journal 495. 
10 See Case C- 183/90 Van Dalfsen y Van Loon [1991] ECR I -4743 at 4775, para 30. 
l' [2005] OJ C334/1. 
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was intended to establish common rules among its contracting parties in deter- 
mining the national law regime that applied to an international contract.12 Thus, 
while the rules contained in the 1968 Brussels Convention determined the proper 
forum for the resolution of disputes between persons domiciled in different 
Member States, the rules of the Rome Convention -at least in relation to a 
contractual dispute -established which body of substantive laws should be 
applied by the court properly seised of jurisdiction.13 

Nevertheless, the increasing proliferation of such international Conventions 18.07 
regulating private international law issues in Europe,14 which paralleled, but 
were distinct from, the European Treaties (and, where they allowed for the 
possibility of preliminary references from national courts to the Court of Justice of 
the European Union, contained slightly differing wording and differing mecha- 
nisms for such reference) was thought to be needlessly complex. The solution - 
with which not all commentators agreed15 -was to grant the EU itself express 
competence to 'de- nationalise' or 'Europeanise' private international law in the 
EU. 

In furtherance of this 'Europeanisation strategy', in 2006 the EU (by then 18.08 
describing itself as 'a major international player in the field of civil judicial 
cooperation'16) formally acceded to the Hague Conference on Private Interna- 
tional Law. This is the international body which works for the progressive 
unification of the rules of private international law, and which has drafted and 
adopted a substantial number of conventions in different fields of private 
international law -a number of which coincide, partially or fully, with the EU's 
own legislation in this area (which is discussed more fully below). 

TREATY PROVISIONS 

The central EU institutions were first given express legal competence to take 18.09 
measures in the field of private international law by Title IV (Articles 61 to 69) of 

12 The Rome Convention, as amended, was incorporated into the domestic legal systems of the 
UK by the Contracts (Applicable Law) Act 1990, s 3 of which also required domestic courts to 
determine any question as to the interpretation of the Rome Convention 'in accordance with the 
principles laid down by, and any relevant decisions of, the European Court of Justice'. See, to similar 
effect, s 60 of the Competition Act 1998, which enjoins domestic courts to interpret the provisions of 
the Act in accordance with the governing principles of EU competition law, consistently with any 
relevant decisions of the European Court of Justice and taking into account any relevant decision or 
statement of the European Commission, with a view to minimising conflict between the UK and the 
EU competition regimes. 

13 See generally C Forsyth and P Moser, 'The Impact of the applicable law of contract on the law of 
jurisdiction under the European Convention' (1990) 45 ICLQ 190. 

14 See, eg, the 1995 Brussels Convention on International Insolvency Proceedings (1996) 35 
International Legal Materials 1236; and the 1998 Brussels II Convention on Jurisdiction and Enforcement 
of Judgments in Matrimonial Matters. 

15 See, eg, T Hartley, 'Unnecessary Europeanisation under the Brussels Jurisdiction and Judgments 
Convention: the Case of the Dissatisfied Sub -Purchaser' (1994) 18 EL Rev 506. 

16 See Recital 3 of Council Decision 2006/719/EC on the accession of the Community to the Hague 
Conference on Private International Law [2006] OJ L297/1. 
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the EC Treaty, which was introduced under the Treaty of Amsterdam amend - 
ments.17 What is now, post- Lisbon, Article 67(4) TFEU provides that the EU 'shall 
facilitate access to justice, in particular through the principle of mutual recogni- 
tion of judicial and extrajudicial decisions in civil matters'. Article 81(1) TFEU 
allows the EU legislature to adopt 'measures for the approximation of the laws 
and regulations of the Member States' in this area, 'particularly when necessary 
for the proper functioning of the internal market'. Article 81(2) TFEU provides 
that such EU measures may be aimed at, among other, things: 

a) the mutual recognition and enforcement between Member States of judg- 
ments and of decisions in extrajudicial cases; 

b) the cross - border service of judicial and extrajudicial documents; 
c) the compatibility of the rules applicable in the Member States concerning 

conflict of laws and of jurisdiction; 
d) cooperation in the taking of evidence; 
e) effective access to justice; 
f) the elimination of obstacles to the proper functioning of civil proceedings, if 

necessary by promoting the compatibility of the rules on civil procedure 
applicable in the Member States; 

g) the development of alternative methods of dispute settlement... 

18.10 Further, Article 85(3) TFEU allows the Council, acting unanimously after consult- 
ing the European Parliament, to establish 'measures concerning family law with 
cross - border implications'. 

EU FUNDAMENTAL RIGHTS AND GENERAL PRINCIPLES 

18.11 Article 47(1) CFR guarantees the right to an effective remedy before a tribunal to 

all whose EU law rights and freedom are violated. Article 47(2) CFR further 
proclaims that 

everyone is entitled to a fair and public hearing within a reasonable time by an 

independent and impartial tribunal previously established by law. 

18.12 Article 47(1) CFR parallels but goes further than Article 13 ECHR not only in 

guaranteeing the right to an effective remedy, but also in ensuring that such 

a remedy is available from a court or tribunal, whether a court of the EU itself18 

17 See, generally, P Beaumont, 'Treaty of Amsterdam- Community competence in Private Interna- 
tional Law' (1999) 48 ICLQ 225. 

18 But see Joined Cases T- 377/00, T- 379/00, T- 380/00, T- 260/01 & T- 272/01 Philip Morris Interna- 

tional, Inc and Others y Commission of the European Communities [2003] ECR II -1, paras 123 -24: 

[I]ndividuals are not denied access to justice because conduct lacking the features of a decision cannot 

be challenged by way of an action for annulment, since an action for non -contractual liability under 

Article 235 EC [now Art 268 [FEU] and the second paragraph of Article 288 EC [now Art 340 TFEU] is 

available if the conduct is of such a nature as to entail liability for the Community. ... Although it may 

seem desirable that individuals should have, in addition to the possibility of an action for damages, a 

remedy under which actions of the Community institutions liable to prejudice their interests but 

which do not amount to decisions may be prevented or brought to an end, it is clear that a remedy of 

that nature, which would necessarily involve the Community judicature issuing directions to the 

institutions, is not provided for by the Treaty. It is not for the Community judicature to usurp the 



EU Fundamental Rights and General Principles 685 

or a national court when a Member State is acting in an area covered by 
EU law.19 

Article 47(2) CFR corresponds to Article 6(1) ECHR, but is not limited, as is the 18.13 
civil limb of Article 6(1) ECHR, to cases which involve a 'determination of ... civil 
rights and obligations'. Thus, in Krombach y Bamberski,2° the Court of Justice held 
that in determining issues relative to the Brussels Convention private interna- 
tional law rules, a national court was entitled to take into account as a matter of 
public policy the norms for a fair trial as set out and developed in the Article 6(1) 
jurisprudence of the European Court of Human Rights,21 in particular the right to 
defend oneself at a criminal trial held in absentia through legal representation. In 
Pellegrini v Italy,22 the European Court of Human Rights considered that the 
inquisitorial methods and procedures of the Roman Rota (the Vatican court 
dealing with marriage annulment) were so procedurally unfair in failing to follow 
properly adversarial process (for example, in allowing for the examination of 
documents and witnesses produced by the other party to the cause) that recogni- 
tion of the validity of their decisions and enforcement of their decrees by the 
Italian State under private international law treaties concluded between Italy and 
the Holy See constituted a violation of the petitioner's fair trial and court access 
rights as guaranteed under Article 6(1) ECHR.23 While in Neulinger and Shuruk v 
Switzerland,24 the Grand Chamber of the European Court of Human Rights held 
that the enforcement of a decision by the Swiss Federal Court ordering a 
mother -in accordance with the requirements of Article 13 of the Hague Conven- 
tion on the Civil Aspects of International Child Abduction of 25 October 1980 -to 
secure the forced return of her child to his father in Israel, constituted a violation 
of the rights of the mother and her son under Article 8 ECHR to respect for their 
private and family life. 

function of the founding authority of the Community in order to change the system of legal remedies 
and procedures established by the Treaty (Joined Cases T- 172/98 and T- 175/98 to T- 177/98 Salamander 
and Others v Parliament and Council [2000] ECR II -2487, paragraph 75).' 

19 See, eg, Case 222/84 Johnston [1986] ECR 1651 at para 18; and Case 222/86 Heylens [1987] ECR 
4097 at para 14. See too Case C -97/91 Borelli v Commission [1992] ECR I -6313 at paras 8-9 and 13: 'The 
applicant considers that if the unlawfulness of the opinion of the Regional Council of Liguria were to 
have no effect on the validity of the contested decision it would be deprived of any judicial redress, 
since the opinion is a preparatory measure against which no action will lie under Italian law. ... It 
should be pointed out that in an action brought under Article 173 of the Treaty [now Art 263 TFEU] 
the Court has no jurisdiction to rule on the lawfulness of a measure adopted by a national authority ... 
Accordingly, it is for the national courts, where appropriate after obtaining a preliminary ruling from 
the Court, to rule on the lawfulness of the national measure at issue on the same terms on which they 
review any definitive measure adopted by the same national authority which is capable of adversely 
affecting third parties and, consequently, to regard an action brought for that purpose as admissible 
even if the domestic rules of procedure do not provide for this in such a case.' (emphasis added) 

20 Case C -7/98 Krombach v Bamberski [2000] ECR I -1935. 
21 See Krombach v France [2001] ECHR 29731/96 (Third Section, 13 February 2001). 
22 Pellegrini v Italy (2002) 35 EHRR 2. 
23 See now Regulation (EC) No 2116/2004 [2004] OJ L367/1, making specific reference to, and EU 

provision for, the recognition and enforcement treaties previously concluded between certain Member 
States (notably Malta) and the Holy See concerning jurisdiction and the recognition and enforcement 
of judgments in matrimonial matters. 

24 Neulinger v Switzerland [2010] ECHR 41615/07 (Grand Chamber, 6 July 2010); [2011] 1 FLR 122; 
28 BHRC 706; [2010] Fam Law 1273. 
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1814 It is clear, then, that the norms set down in the EU civil private international law 
have always to be applied and interpreted in a manner which is compatible with 
EU fundamental rights, in particular the rights to an effective remedy and a fair 

trial, but also in a manner which is compatible with other substantive fundamen- 
tal rights recognised as general principles of EU law that might be engaged by 

their application. The Grand Chamber of the Court of Justice has also observed in 

TNT Express Nederland BV25 that those (non -EU concluded) general private 
international law conventions which continue to apply within the EU in interna- 
tional private law matters have themselves to be interpreted and applied -at least 
as between parties domiciled in the Member States -in the light of the relevant 
general principles of EU law which apply in this field.26 These general principles 
include 

predictability as to the courts having jurisdiction and therefore legal certainty for 

litigants, sound administration of justice, minimisation of the risk of concurrent pro- 

ceedings, and mutual trust in the administration of justice in the European Union ...27 

with a view to achieving the 'sound operation of the internal market'.28 

18.15 There is a line of CJEU case law to the effect that conventions concluded by 

Member States with non -member countries cannot, in relations between the 

Member States, be applied to the detriment of the objectives of EU law.29 In Eureko 

BV v Slovak Republic,30 a decision of an Arbitration Tribunal constituted under the 

UNCITRAL Arbitration Rules (in accordance with the terms of a 1992 bilateral 
investment treaty concluded between the Netherlands and the Czech and Slovak 

Federal Republic, to which the Slovak Republic succeeded on its independence) 
the Arbitration Tribunal rejected the submissions of the Slovak Republic (sup- 

ported by the Commission) that it had no jurisdiction to consider the case since 

the accession of the Slovak Republic to the EU in 2004. The Slovak Republic and 

the Commission argued that the provisions of the bilateral investment treaty on 

25 Case C- 533/08 TNT Express Nederland BV v AXA Versicherung AG, 4 May, [2010] ECR I -nyr 

(Grand Chamber); [2011] Road Transport Reports 136; [2010] International Litigation Procedure 663, EC]. 
26 Eg, the provisions of the 1956 Geneva Convention on the Contract for the International Carriage 

of Goods by Road, the provisions of which have to be applied in preference to the Brussels I 

Convention /Regulation in cases where the Geneva Convention applies: Case C- 148/03 Nürnberger 
Allgemeine Versicherungs AG v Portbridge Transport International BV [2004] ECR I- 10327. 

2' Case C- 533/08 TNT Express Nederland BV, above n 25, at para 49. The line of case law finding 

orders for security for court costs imposed on EU nationals resident outside the territorial jurisdiction 
of the courts of a Member State relies in part also on these general principles of mutual trust in the 

administration of justice. See, eg, Case 22/80 Boussac Saint -Frères SA v Brigitte Gerstenmeier [1980] ECR 

I -3427; Case C -20/92 Hubbard v Hamburger [1993] ECR I -3777; Case C- 398/92 Mund and Fester v Hatrex 

International Transport [1994] ECR I-467; Case C -43/95 Data Delecta AB v MSL Dynamics Ltd [1996] ECR 

I -4661; Case C- 323/95 Hayes v Kronenberger [1997] ECR I -1171; and Case C- 122 /96Saldanha v Hiross 

Holding AG [1997] ECR I -5325. 
28 Case C- 533/08 TNY Express Nederland BV, above n 25, at para 51. 
29 See, to this effect, Case 286 /86 Deserbais [1988] ECR 4907, para 18; Joined Cases C- 241/91 P & 

C- 242/91 P RTE and ITP y Commission [1995] ECR I -743, para 84; and Case C- 301/08 Bogiatzi [2009] 

ECR I- 10185, para 19. 
3° PCA Case No 2008 -13 Eureko BV v Slovak Republic 10 October 2010 (Permanent Court of 

Arbitration) available online at http:/ /ita.law.uvic.ca/documents/EurekovSlovak RepublicAwardon 
Jurisdiction.pdf. 
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inward investment had been superseded by the TFEU provisions on free move- 
ment of capital in the EU and claimed that the continued application and 
enforcement of the bilateral investment treaty at the instance of an EU domiciled 
undertaking contravened EU principles of equal treatment and non- 
discrimination. The Commission submitted that a choice of jurisdiction clause 
that selected a tribunal other than a court of a member State to determine points 
of EU was unenforceable as a matter of EU law as an impermissible alienation of 
jurisdiction. Some support for the Commission's position may be found in the 
subsequent decision of the Full Court of CJEU in Opinion 1/09 Re draft agreement 
on the European and Community Patents Court 31 

PROVISIONS OF EU SECONDARY LAW 

As we have seen, prior to the introduction of the EC Treaty provisions in 1997, 18.16 
matters concerning the harmonisation of private international law were dealt 
with by international Conventions entered into between the Member States. The 
provisions of at least the 1968 Brussels Convention on Jurisdiction in Civil and 
Commercial Matters became, with time, 'barnacled' with the jurisprudence of the 
Court of Justice, which had been given jurisdiction to interpret the provisions at 
the behest of the final courts of appeal of the Member States. The very term 'civil 
and commercial matters' is said to be an autonomous EU law concept rather than 
some 'mere reference to the internal law of one or other of the States concerned'.32 
Thus, cases which involved the exercise of public powers by one of the parties to 
the case were held by the Court of Justice not to fall within the scope of the 
Brussels Convention on the basis that the exercise of pubic law powers fell 
outside the scope of the ordinary legal rules applicable to relationships between 
private individuals,33 although a private law -based dispute between a State body 
and a private individual would be covered by the jurisdictional rules of the 
Brussels Convention.34 

With the granting of formal EU competence in this field, measures were intro- 18.17 
duced to integrate this 'acquis bruxellois' into the framework of EU law. But rather 
than proceed by way of directives seeking to harmonise the various rules of 
private international law in the Member States, the EU legislature has instead 
proceeded in this area by creating a new body of EU Private International Law. It 
has done this by signing international Conventions in the name of the EU and by 
making EU Regulations which, by virtue of Article 288(2) TFEU (formerly Article 

31 Opinion 1/09 Re draft agreement on the European and Community Patents Court, 9 March [2011] 
ECR I -nyr. This Opinion is discussed in ch 17 below at para 17.69. 

32 See, eg, Case C- 343/04 Land Oberösterreich v CEZ as [2006] ECR I -4557, para 22; and Case 
C- 292/05 Lechouritou and Others [2007] ECR I -1519, para 29. 

33 See, to that effect, Case 29/76 LTU [1976] ECR 1541; Case 814/79 Riiffer [1980] ECR 3807, para 8; 
Case C- 172/91 Sonntag [1993] ECR I -1963, para 22; Case C- 266/01 Préservatrice foncière TIARD SA y 
Netherlands [2003] ECR I -4867, para 30; and Case C- 292/05 Lechouritou and Others [2007] ECR I -1519, 
para 34. 

34 Case C- 266/01 Préservatrice foncière TIARD SA, above n 34. 
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249(2) EC), are mandatory and directly applicable EU legal instruments. Conse- 
quently, no further national implementing measures are required for them to 

have legal effect before the domestic courts. 

18.18 The following EU Regulations, among others, have been made in the field of 

Private International Law: 

the Brussels I Regulation (EC) No 44/200135 on jurisdiction and recognition 
and enforcement of judgment in civil and commercial matters; 
the Rome II Regulation (EC) No 864/200736 on the applicable law in non- 
contractual civil wrongs; - the Rome I Regulation (EC) No 593/200837 on the applicable law of contracts; 
the Insolvency (EC) Regulation No 1346/20003S; 
the Brussels II Regulation (EC) No 2201/200339 on jurisdiction and the 
recognition and enforcement of judgments in matrimonial matters and the 
matters of parental responsibility; 
the Maintenance Obligations Regulation (EC) 4/20094° on jurisdiction, appli- 
cable law, recognition and enforcement of decisions and cooperation in 

matters relating to maintenance obligations. 

18.19 Because the EU has now exercised the powers given to it under the Treaty in the 

sphere of private international law, Member States are no longer free indepen- 
dently to approve -qua individual States -international conventions impacting 
upon those same areas in which the EU has acted, because powers in this area are 

now shared between the Member States and the EU,41 and the Member States no 

longer have the right to conclude international agreements affecting those EU 

rules 4z But because only sovereign States may be party to it, Council Decision 
2003/93/EC43 (by way of exception to this principle44) specifically authorised the 

Member States to sign, in the interests of the EU, the 1996 Hague Convention on 

Jurisdiction, Applicable Law, Recognition, Enforcement and Cooperation in 

respect of Parental Responsibility and Measures for the Protection of Children. 

35 [2001] OJ L12 /1. 
36 [2007] OJ L199/40. 
37 [2008] OJ L177/6. 
38 [2000] OJ L160/1. 
39 [2003] OJ L338/1 repealing and replacing Regulation (EU) No 1347/2000 on jurisdiction and the 

recognition and enforcement of judgments in matrimonial matters and in matters of parental 
responsibility for children of both spouses [2000] OJ L160/19. 

4° [2009] OJ L7 /1. 
41 See Case 22/70 Commission y Council: Re the European Road Transport Agreement ('ERTA') [1971] 

ECR 263. 
42 See Case C467/98 Commission y Denmark (Open Skies) [2002] ECR I -9519, para 77. 
43 [2003] OJ L48/3. See also Council Decision 2008/431/EC [2008] OJ L151/36. 
44 See now the Rome III Regulation (EC) No 662/2009 [2009] OJ L200/25, which establishes a 

procedure for the negotiation and conclusion of agreements between Member States and third 

countries on particular matters concerning the law applicable to contractual and non- contractual 
obligations; and the Brussels III Regulation (EC) No 664/2009 [2009] OJ L200/46 establishing a 

procedure for the negotiation and conclusion of agreements between Member States and third 

countries concerning jurisdiction, recognition and enforcement of judgments and decisions in matri- 

monial matters, matters of parental responsibility and matters relating to maintenance obligations, 
and the law applicable to matters relating to maintenance obligations. 
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No such limitation to sovereign States as parties was contained in the 2005 Hague 18.20 
Convention on Choice of Court Agreements to which the EU signed up in 200945 

It should, of course, be borne in mind that by virtue of the primacy of EU law 18.21 
over domestic law, any inconsistent provisions of national statutes will need to 
give way to the provisions of the EU secondary legislation. It should also be noted 
that, as with EU law provisions in general, all of the various language versions of 
these new provisions are to be regarded as equally authentic46- there are no 
particular privileged language versions.47 

Lastly, it should be noted that the EU legislator has adopted Council Directive 18.22 
2003/8/EC,48 which is intended to improve access to justice in cross -border 
disputes by establishing minimum common rules relating to the grant by Mem- 
ber States of legal aid to individuals in relation to such disputes. In principle, 
legal aid should cover pre -litigation advice with a view to reaching a settlement 
prior to bringing legal proceedings, legal assistance in bringing a case before a 
court and representation in court, and assistance with or exemption from the cost 
of proceedings. 

The Brussels I Regulation (EC) No 44/200149 

In respect of legal proceedings instituted after 1 March 2002, the 1968 Brussels 18.23 
Convention on Jurisdiction and the Enforcement of Judgments in Civil and 
Commercial Matters was replaced by Council Regulation (EC) No 44/200150 
(hereinafter referred to as 'the Brussels I Regulation') for all Member States (with 
the initial exception of Denmark51). Past case law on the interpretation of the 1968 
Brussels Convention remains relevant to the understanding of the provisions of 

45 See Council Decision 2009/397/EC [2009] OJ L133/1. 
46 The German, French, Italian, Dutch, Danish, Greek, English and Irish texts of the Brussels 

Convention had been reproduced in a 1987 concordance published by the European Court of Justice, 
Convention de Bruxelles et Protocole concernant l'interprétation de la convention: édition synoptique en huit 
langues. 

See Case C- 347 /08 Vorarlberger Gebietskrankenkasse v WGV- Schwäbische Allgemeine Versicherungs 
AG [2009] ECR I -8661 at para 26: '... [I]t is settled case law that the need for a uniform interpretation of 
Community law makes it impossible for the text of a provision to be considered, in case of doubt, in 
isolation; on the contrary, it requires that it be interpreted also in the light of the versions existing in 
the other official languages (see Case 9/79 Koschniske [1979] ECR 2717, paragraph 6; Case C- 296/95 
EMU Tabac and Others [1998] ECR I -1605, paragraph 36; and Case C- 174/05 Zuid -Hollandse Milieufed- 
eratie and Natuur en Milieu [2006] ECR I -2443, paragraph 20) and by reference to the purpose and 
general scheme of the rules of which that provision forms part (Case 30/77 Bouchereau 
[1977] ECR 1999, paragraph 14).' 

48 [2003] OJ L26/41. 
49 [2001] OJ L12/1. 
so See B Rodger, 'The Communitarisation of International Private Law: reform of the Brussels 

Convention by Regulation' [2001] Juridical Review 59; and W Kennett 'Current Developments: Private 
International Law -the Brussels I Regulation' (2001) 50 ICLQ7 25 for a detailed comparison of the 
provisions of the Brussels I Convention and the Brussels I Regulation. 

51 The Brussels I Regulation (EC) No 44/2001 was eventually extended to Denmark by specific 
agreement between the EU and Denmark ( [2005] OJ L299/62) which was concluded by Council 
Decision 2006/325/EC [2006] OJ L120/ 22 and Council Decision 2009/942/EC [2009] OJ L331/24. 
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the new Council Regulation, since these provisions, for the most part, mirror and 
in many cases are equivalent to the terms of the Brussels Convention.52 

18.24 The provisions of the 1968 Brussels Convention and Regulation apply to establish 
jurisdiction in litigation in civil and commercial matters between legal or natural 
persons domiciled in different Contracting States, which is to say other Member 
States of the EÚ.53 They do not apply to litigation in relation to revenue, customs54 
or administrative matters55; neither do they apply to any of the following: 
questions concerning the status or legal capacity of natural persons; rights in 

property arising out of a matrimonial relationship; wills and succession; bank - 
ruptcy56; proceedings relating to the winding up of insolvent companies or other 
legal persons57; judicial arrangements, compositions or analogous proceedings; 
social security58 or arbitration.59 In principle, the Brussels I Regulation rules do 

apply to disputes connected with the carriage of goods by road between Member 
States.6o 

18.25 The intent behind the Brussels I Regulation is to provide for uniform and 
predictable rules for establishing jurisdiction across the whole EU. Accordingly its 

provisions have to be understood, applied and interpreted in line with this 

objective.61 Thus, where possible, it should not be given an interpretation which 
might make its application in the particular case dependent upon the national law 

of the Member State, since this would jeopardise the uniform application of that 
Regulation in the EU.62 

52 See, eg, Case C- 180/06 Ilsinger [2009] ECR I -3961 at para 41; and Case C- 189/08 Zuid- Chemie 

[2009] ECR I -6917 at para 18, confirming the relevance of the CJEU's past Brussels I Convention case 

law to the interpretation of the provisions of the current Brussels I Regulation. 
53 See too the Alternative Dispute Resolution Directive 2008/52/EC [2008] OJ L136/3, which sets 

out common framework provisions for Member States to make by 21 May 2011 in encouraging the use 

of mediation (as an alternative to litigation) between parties domiciled in different Member States in 

disputes over civil and commercial matters. 
54 See, eg, Case C- 265/02 Frahuil SA v Assitalia SpA [2004] ECR I -1543; and Case C- 266/01 

Préservatrice foncière TIARD SA, above n 34. 
55 See Case C- 292/05 Lechouritou and Others [2007] ECR I -1519, where it was held that the Brussels 

jurisdiction rules did not apply to an action for compensation brought in Greece by the successors of 

the Greek victims of war massacres against Germany, on account of acts perpetrated by Germany's 
armed forces during its occupation of Greece in the course of World War II. 

56 In its case law relating to the Brussels Convention, the Court of Justice has held that an action is 

'related to bankruptcy' if it derives directly from the bankruptcy and is closely linked to proceedings 
for realising the assets or judicial supervision (see Case 133/78 Gourdain [1979] ECR 733, para 4). An 

action with such characteristics does not, therefore, fall within the scope of the Brussels I Regulation 
(see Case C- 339/07 Seagon [2009] ECR I -767, para 19). 

57 See Case C- 111/08 SCT Industri [2009] ECR I -5655. 
58 See Case C- 271/00 Gemeente Steenbergen v Luc Baten [2002] ECR I- 10489. 
59 See Case C- 185/07 Allianz and Generali Assicurazioni Generali [2009] ECR I -663 at para 26: '... [I]f, 

because of the subject -matter of the dispute -that is, the nature of the rights to be protected in 

proceedings, such as a claim for damages -those proceedings come within the scope of Regulation No 

44/2001, a preliminary issue concerning the applicability of an arbitration agreement (including in 

particular its validity) also comes within its scope of application.' 
6o Case C- 533/08 TNT Express Nederland BV, above n 25, at paras 33-34. 
61 See ibid, at para 44: 'In interpreting a provision of European Union law it is necessary to 

consider not only its wording but also the context in which it occurs and the objectives pursued by the 

rules of which it is part...' 
62 See Case C- 433/01 Blijdenstein [2004] ECR I -981, para 24. 
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The Brussels I Regulation presupposes, too, a culture of mutual trust among the 18.26 
courts of the Member States. According to the CJEU, 'the court of the State 
addressed is never in a better position than the court of the State of origin to 
determine whether the latter has jurisdiction', which means that it is contrary to 
the overall scheme and purpose and provisions (notably Article 35(3)63) of the 
Brussels I Regulation for the exercise of the jurisdiction of a court of a Member 
State to be reviewed by a court in another Member State» such review being 
permitted only in the specific limited exception allowed for in Article 35(1)65 (see 
paras 18.115- 18.117 below). 

Domicile of defending party as general basis for jurisdiction 

The general rule laid down in Article 2 of both the 1968 Brussels Convention and 18.27 
Brussels I Regulation is that natural or legal persons domiciled in a Contracting 
State shall be sued in the courts of their domicile. The nationality of, the parties is 
not a relevant factor,66 and in general the rules of the 1968 Brussels Convention 
and of the Brussels I Regulation will apply regardless of whether or not the 
plaintiff or pursuing party is domiciled or resident within a Contracting or 
Member State.67 

It is the domicile of the defending party within the EU which is important. 18.28 
'Domicile' is defined 'autonomously'-that is, on an EU law basis without 
reference to the existing various national provisions and rulings on this 
question -so as to make the common EU rules more transparent and to avoid 
conflicts of jurisdiction. The intent of the Brussels I Regulation is to make the 
rules of jurisdiction 'highly predictable'. Hence, the general principle is that 
jurisdiction is generally based on the defendant's domicile and that jurisdiction 
must always be available on this basis, save in a few well -defined situations in 

Article 34(1) of the Brussels I Regulation states that: 
'A judgment shall not be recognised...if such recognition is manifestly contrary to public policy in 

the Member State in which recognition is sought'. 
However, Article 35(3) of the Brussels I Regulation provides: 
Subject to the paragraph 1, the jurisdiction of the court of the Member State of origin may not be 

reviewed. The test of public policy referred to in point 1 of Article 34 may not be applied to the rules 
relating to jurisdiction.' 

64 See Case C- 185/07 Allianz and Generali Assicurazioni Generali [2009] ECR I -663, para 29; and Case 
C- 351/89 Overseas Union Insurance and Others [1991] ECR I -3317, para 24. 

65 Article 35(1) of the Brussels I Regulation is in the following terms; 
'[A] judgment shall not be recognised if it conflicts with Sections 3, 4 or 6 of Chapter II, or in a case 

provided for in Article 72' 
And Article 72 of the Brussels I Regulation states: 
This Regulation shall not affect agreements by which Member States undertook, prior to the entry 

into force of this Regulation pursuant to Article 59 of the Brussels Convention, not to recognise 
judgments given, in particular in other Contracting States to that Convention, against defendants 
domiciled or habitually resident in a third country where, in cases provided for in Article 4 of that 
Convention, the 

judgment could only be founded on a ground of jurisdiction specified in the second paragraph of 
Article 3 of that Convention.' 

66 Case C- 168/02 Kronhofer [2004] ECR I -6009, para 12. 
67 See Case C- 412/98 Group Josi Reinsurance Co SA v Universal General Insurance Co [2000] ECR 

1 -5925, at para 57. 
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which the subject matter of the litigation (for example, land or immoveable 
property) or the autonomy of the parties in electing to prorogate another court's 
jurisdiction warrants the pre -eminence of a different linking factor.68 

18.29 The Grand Chamber of the CJEU has held that within the context of the Brussels 
I Regulation it is not possible for a plea of forum non conveniens to be taken. If a 

court of a Contracting State has jurisdiction based on the domicile of one of a 

number of defendants, it is not then open to the national court to decline to 

exercise that jurisdiction conferred on it by Article 2 of the Brussels I Regulation 
on the ground that a court of a non -EU State would be a more appropriate forum 
for the trial of the action. Further, the primacy of the domicile rule under the 

Brussels I Regulation applies even if the jurisdiction of no other EU State is in 

issue, or if the proceedings have no connecting factors to any other EU State.69 

Special grounds of jurisdiction as alternatives to /derogations from domicile 

18.30 There is a variety of possible jurisdictional bases other than the domicile of the 

defending party provided for under the Brussels I Regulation. These other 

possible grounds of jurisdiction are 'based on a close link between the court and 

the action or in order to facilitate the sound administration of justice'.70 Whereas 
questions relating to the defending party's place of domicile have raised rela- 

tively few issues of any complexity, the articles of the Brussels I Regulation (and 

before that the 1968 Brussels Convention) on the special grounds of jurisdiction 
have given rise to much litigation before the Court of Justice. 

18.31 On the basis that the jurisdiction rules are to be interpreted in a manner which 

avoids, where possible, multiple courts having jurisdiction in related matters, the 

domicile of the defending party is sometimes spoken of as the primary basis for 

jurisdiction from which the 'special' jurisdictions set out in Article 5 are deroga- 
tions71 which must be interpreted restrictively and narrowly.72 It should, however, 
be noted that in the 1980 case of Zeiger v Salinitri the Court of Justice held that 

Article 5 provided separate but equal grounds of jurisdiction to jurisdiction based 

on the defender's domicile.73 

68 Case C- 265/02 Frahuil [2004] ECR I -1543, para 23; Case C- 103/05 Reisch Montage [2006] 

ECR I -6827, para 22; and Case C -98/06 Freeport [2007] ECR I -8319, para 34. 
69 Case C- 281/02 Owusu [2005] ECR I -1383. 
70 Recital 12 to the Brussels I Regulation. 
71 See Case C- 189/08 Zuid -Chemie [2009] ECR I -6917, para 21: 'It is only by way of derogation from 

that fundamental principle attributing jurisdiction to the courts of the defendant's domicile that 

Section 2 of Title II of the Brussels Convention makes provision for certain special jurisdictional rules. 

72 Case 189 /87 Kalfelis v Bankhaus Schroeder, Münchmeyer, Hengst & Co [1988] ECR 5565 at 5585, 

para 19. This observation was followed and applied by an Extra Division of the Inner House of the 

Court of Session in Davenport v Corinthian Motor Policies at Lloyds, 1991 SC 372. See too Kleinwort 

Benson v Glasgow City Council [1999] 1 AC 153 (HL). 
73 Case 56/79 Zelger v Salinitri [1980] ECR 89 at 96. This decision was followed by the First 

Division of the Inner House of the Court of Session in Scotland in Bank of Scotland v Seitz, 1990 SLT 584 

at 587, where it was held that Art 5(1) contractual jurisdiction was not to be seen as an exceptional 
departure or narrow derogation from the Art 2 rule basing jurisdiction on the domicile of the defender 
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In the absence of any clear doctrine of precedent in the Court of Justice, it is not 18.32 
clear which of the two approaches is to be regarded as authoritative at an EU 
level, although more recent case law of the Court of Justice has emphasised that 
the rules on jurisdiction derogating from the general principle cannot result in an 
interpretation which goes beyond the situations expressly envisaged in the 
Brussels I Regulation.74 The following observations of Lord Clyde in the House of 
Lords decision in Kleinwort Benson y Glasgow City Council may be taken into 
account: 

It is of course for the plaintiff to identify the jurisdiction under the Convention in which 
his proceedings should be taken. If there is a question about'the applicability of any of 
the special jurisdictions he can always sue under the basic jurisdiction provided in 
Article 2. The rules of jurisdiction should not be construed so as to favour the wishes of 
the plaintiff.75 

In any event, the EU law principle of legal certainty -which is one of the 18.33 
objectives of the Brussels I Regulation76- requires, in particular, that the special 
rules on jurisdiction be interpreted in such a way as to enable a normally 
well -informed defendant reasonably to foresee before which courts, other than 
those of the State in which he is domiciled, he may be sued.77 

Special jurisdiction rules: contract 

Article 5(1) of the 1968 Brussels Convention and of the Brussels I Regulation 18.34 
provides for specific jurisdiction in the case of contracts. Under Article 5(1) a 
person domiciled in one Contracting State may be sued in another Contracting 
State: 

a) 'in matters relating to a contract; 
b) on the 'obligation in question'. 
c) in the local courts for the 'place of performance' of that obligation; 

Each of these phrases has been subject to extensive interpretation by the Court of 
Justice. 

The effect of the jurisprudence of the Court of Justice has been to require national 18.35 
courts before which these matters are first raised to go through a series of 
complex tests to determine whether or not they properly have jurisdiction. 

to the action, but is instead a special supplementary ground of jurisdiction which may be exercised at 
the option of the pursuer to the action. See also the Jenard Report on the Brussels Convention in [1979] 
OJ C59/22. 

79 See Case C- 412/98 Group Josi [2000] ECR I -5925, para 49; Case C -98/06 Freeport [2007] 
ECR I -8319, para 35; and Case C- 347/08 Vorarlberger Gebietskrankenkasse y WGV- Schwäbische Allgemeine 
Versicherungs AG 

Kleinwort Bensson] above r e n 73, per Clyde at 180 B -C. 
76 Case C- 103/05 Reisch Montage [2006] ECR I -6827, paras 24-25. 
77 Case C- 440/97 GIE Groupe Concorde and Others [1999] ECR I -6307, para 24; Case C- 256/00 Besix 

[2002] ECR I -1699, para 26; and Case C- 281/02 Owusu [2005] ECR I -1383, para 40. 
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'Matters relating to a contract' 

18.36 In the first instance the national court has to determine whether or not the dispute 
before it is indeed 'a matter relating to a contract', as this matter is understood in 

accordance with EU law.78 

18.37 The Court of Justice has held that the phrase 'matters relating to a contract' in 

Article 5(1) is a concept which it defines independently of the substantive 
national laws of the Contracting States, and 'cannot be taken to refer to how the 

legal relationship in question before the national court is classified by the relevant 
national law'.79 Accordingly, its proper interpretation is a matter for the Court of 

Justice to determine 'by reference to the system and objectives of the [Brussels] 
Convention, in order to ensure that it is fully effective'.80 This interpretation then 
falls to be applied uniformly by and within all the national courts of the 

Contracting States. 

18.38 In general, the phrase 'matters relating to contract' is to be understood as 

covering a situation where an obligation has been freely assumed by one party 
towards another.81 However, the consistent case law of the Court of Justice has 

also been that questions relating to the consequences of total or partial failure to 

comply with contractual obligations, and consequently the contractual liability of 

the party responsible for such a breach, will be considered to be 'matters relating 
to contract' for the purposes of the Brussels Convention. 

18.39 In particular, in the light of the judgment of the Court of Justice in Arcado y 

Haviland,S2 it is plain that a claim for indemnity and /or damages for breach of 

contract will be considered a 'matter relating to contract' for the purposes of 

Article 5(1). 

18.40 It may then be said that all claims in court actions relating to or arising from 

breach of a transnational contract between persons domiciled in different Mem- 

ber States will be governed by the Brussels Convention /Regulation special 
jurisdictional rules on applicable to matters relating to a contract.83 

78 In Case 34/82 Martin Peters Bauunternehmung GmbH y Zuid Nederlandse Aannemers Vereniging 

[1983] ECR 987, the Court of Justice stated that: 'Having regard to the objectives and the general 
scheme of the Convention, ... it is important that, in order to ensure as far as possible the equality and 

uniformity of the rights and obligations arising out of the Convention for the Contracting States and 

the persons concerned, that concept should not be interpreted simply as referring to the national law 

of one or other of the States concerned.' 
73 Case C -51/97 Réunion Euopéenne SA and others v Spliethoff's Bevrachtingskantoor BV and another 

[1998] ECR I -6511 at para 15. 
80 Case 34/82 Martin Peters Bauunternehmung GmbH, above n 79. 
81 See, among other cases, Case C -26/91 Handte [1992] ECR I -3967, para 15; and Case C- 334/00 

Tacconi [2002] ECR I -7357, para 23. 
82 Case 9/87 Arcado v Haviland [1988] ECR 1539 at 1554 -55. See too Case C- 420/97 Leathertex 

Sintetici SpA v Bodetex BVBA [1999] ECR I -6747, where a claim by a self -employed commercial agent to 

payment in lieu of notice was held to be 'a matter relating to contract'. 
83 See Marc Rich & Co AG V Società Italiana Impianti PA, The Atlantic Emperor(No 1) [1992] 1 Lloyd's 

Law Reports 342 and The Atlantic Emperor(No 2) [1992] 1 Lloyd's Law Reports 624. Also Patrenreederei M/S 

v Grosvenor Grani and Feed Co Ltd, The Heidelberg [1994] 2 Lloyd's Law Reports 287. 
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'The obligation in question' 

Having established that a dispute is indeed a matter relating to contract for the 18.41 
purposes of EU law, the national court seeking to resolve the preliminary issue of 
jurisdiction then has to determine what the 'obligation in question' is as this is 
'ascertained' by EU law.84 

In De Bloos v Bouyer, the Court of Justice held that the 'obligation in question' is 18.42 
again an autonomous EU law phrase to be given a uniform meaning and 
application by the national courts throughout the European Union. The 'obliga- 
tion in question' is said to correspond to the particular contractual rights upon 
which the claimant's action is based: 

[T]he obligation to which reference must be made for the purposes of applying Article 
5(1) of the [Brussels] Convention is that which the contract imposes on the grantor and 
the non -performance of which is relied upon by the grantee in support of an application 
for damages 85 

And in Shenavai v Kreischer the Court of Justice held that where a party is relying 18.43 
on a number of obligations arising under the same contract, Article 5(1) jurisdic- 
tion should be exercised by the national court only if the place of performance of 
the principal obligation at issue between the parties was within the territorial 
jurisdiction of that national court.86 Further, where a court has jurisdiction over 
the substance of a contractual dispute, by virtue of Article 5(1) is also has 
jurisdiction in relation to any provisional or protective measures.87 

'Place of performance' 

The Court of Justice has stated that 18.44 

because of the close links created by a contract between the parties thereto, it should be 
possible for all the difficulties which may arise on the occasion of the performance of a 
contractual obligation to be brought before the same court: that for the place of 
performance of the obligation.88 

However, the Court of Justice has held that the resolution of the issue as to 18.45 
whether or not the 'place of performance' of a contract is within the territorial 
jurisdiction of a particular national court, is a matter to be determined by the 
application of the national rules of the court before which the matter is first 
brought.89 Unlike such queries as what constitutes 'the obligation in question' or 
'matters relating to contract' in terms of Article 5(1), this is not an issue on which 
the Court of Justice has itself -despite various invitations from national 

84 Case 14/76 De Bloos v Bouyer [1976] ECR 1497; and Case 266/85 Shenavai v Kreischer [1987] ECR 
239 at 256. 

88 Case 14/76 De Bloos y Bouyer [1976] ECR 1497. 
86 Case 266/85 Shenavai y Kreischer [1987] ECR 239. at 256. 
87 Case C- 391/95 Van Uden Maritime BV v Deco Line [1998] ECR I -7091. 
88 Case 34/82 Peters Bauuntermehmung v Zuid Nederlandse Aanemers Vereniging [1983] ECR 987 at 

1002 -03. 

89 Case 12/76 Tessili v Dunlop [1976] ECR 1473 at 1485. 
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courts90 -felt able to give any uniform or independent EU law interpretation of 

the phrase 'the place of performance of contractual obligations ,91 other than to 

note that where the place of performance of the obligation in question cannot 
factually be determined or fixed (because it consists in an undertaking not to do 

something without any geographic limit, and may therefore be characterised as 

an obligation with an infinite place for its (non -)performance), Article 5 jurisdic- 
tion is simply not available and recourse must therefore be had to the defendant's 
domicile under Article 2 to establish jurisdiction.92 

18.46 Otherwise, the determination of the question of place of performance by the 

national court is said by the Court of Justice to involve a two -stage task. First, the 

national court has to apply its own choice of law or international private law rules 

to ascertain what national system of law is applicable to the legal relationship in 

question. In contractual matters, the Member States of the EU now share common 
choice of law rules as set out in the Rome I Regulation (EC) No 593/200893 
(replacing the 1980 Rome Convention on Applicable Law in Contract). The terms 

of the Rome I Regulation will be discussed further at paras 18.135 et seq below. 

18.47 Having identified by application of the Rome I Regulation choice of law 

rules -what national legal system applies to the relationship, the national court 

determining the preliminary question of jurisdiction then has to apply the 

substantive rules of its own legal system in order to determine what would be 

regarded, under those rules of that system, as the place of performance of the 

particular contractual obligation.94 

18.48 It is only if that place of performance is within the territorial jurisdiction of the 

national court considering the preliminary question that it may then accept 

jurisdiction to hear the substantive issues in the case; if it is not within that court's 

territory, it should decline jurisdiction. 

18.49 What the national court should not do is simply to apply its own substantive 
national rules to establish the place of performance of the contract without first 

ascertaining whether its national choice of law rules would result in the applica- 

tion of the law of the forum.95 

9° See, eg, Case C- 533/07 Falco Privatstiftung v Gisela Weller -Lindhorst [2009] ECR I- 3327; and Case 

C- 256/00 Besix [2002] ECR I -1699. 
91 See Case C- 288/92 Custom Made Commercial Limited v Stawa Metallbau GmbH [1994] ECR I -2913, 

92 Case C- 256/00 Besix [2002] ECR I -1699. 
93 [2008] OJ L177/6. 
94 This position requiring a reference back to national laws was again confirmed by the Court in 

Case C- 440/97 GIE Groupe Concorde and others [1999] I -6307. 
95 In Medway Packaging v Meurer [1990] 2 Lloyd's Reports 112, the English Court of Appeal appears 

to have fallen into just this error. Cf Bank of Scotland v Seitz, 1990 SLT 584 (IH), commented upon in 

William Grant & Sons International Ltd v Marie Brizard España SA, 1998 SC 536 (OH) per Lord Hamilton 
at 538. 
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Special jurisdiction rules: sale of goods contract 

Seeking to remedy the complexities inherent in the above -noted (and long - 
established since its decision in Tessili96) case law of the Court of Justice on the 
question of issue of establishing 'place of performance' of the contractual obliga- 
tion at issue, Article 5(1)(ó)(i) of the Brussels I Regulation expands on the terms of 
the original 1968 Brussels Convention by providing that for the purposes of 
determining jurisdiction in a dispute over the sale of goods, 

the place of performance of the obligation in question shall be ... the place in a Member 
State where, under the contract, the goods were delivered or should have been 
delivered.... 

18.50 

The purpose of this provision is to increase predictability on the question of 18.51 
jurisdiction, and to ensure the existence of a close link between the contract and 
the court called upon to hear and determine the case. This provision may 
therefore be relied upon where there are several places of delivery of goods 
within a single Member State, since one court must have jurisdiction to hear all 
the claims arising out of the contract. And where there are several places of 
delivery of the goods, the 'place of performance' must be understood as the place 
with the . closest linking factor between the contract and the court having 
jurisdiction -as a general rule, it will be at the place of the principal delivery, 
which must be determined on the basis of economic criteria.97 Once this principal 
place of delivery of the goods is established then the court there has jurisdiction 
over all claims founded on one and the same contract of sale.98 

In its decision in Car Trim GmbH y KeySafety Systems Srl, the Court of Justice held 18.52 
that the fact that the goods to be delivered under a contract were to be 
manufactured or produced beforehand to the specification of the purchaser, does 
not in principle alter the classification of the contract at issue as a sales contract 
(rather than a contract for services). The CJEU also found that, in the absence of 
contractual provisions otherwise specifying the place of delivery, the place where 
the goods were physically transferred (or should have been physically trans- 
ferred) to the purchaser at their final destination is the most consistent with the 
origins, objectives and scheme of the Brussels I Regulation to constitute the basis 
for establishing jurisdiction.99 

Special jurisdiction rules: contracts for the provision of services 

Article 5(1)(b)(ii) of the Brussels I Regulation also expands on the terms of the 18.53 
original 1968 Brussels Convention by providing that, for the purposes of estab- 
lishing jurisdiction in a dispute over the provision of services, 

96 Case 12/76 Tessili y Dunlop [1976] ECR 1473 at 185. 
97 Case C- 386/05 Color Drack [2007] ECR I -3699, paras 36 and 38. 
9ß Case C- 204/08 Rehder [2009] ECR I -6073, para 32. 
99 Case C- 381/08 Car Trim GmbH KeySafety Systems Srl, 25 February, [2010] ECR I -nyr, para 48. 
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the place of performance of the obligation in question shall be ... the place in a Member 
State where, under the contract, the services were provided or should have been 

provided ...loo 

18.54 In Rehder,1°1 the Court of Justice held that in the case of a flight from one Member 
State to another Member State, an air passenger seeking compensation both on 

the basis of the terms of his contract with the airline and on the provisions of the 

Air Transports Delays Compensation Regulation (EC) No 261/2004, could choose 

to bring the claim either in the Member State from which the aircraft departed or 

in the Member State where it arrived. 

18.55 In Wood Floor Solutions Andreas Domberger GmbH v Silva Trade SA, the Court of 

Justice held that where services are provided in several Member States, the 

national court which has jurisdiction to hear and determine all the claims arising 

from the contract is the court in whose jurisdiction the place of the main provision 
of services is situated. In a commercial agency contract, it is the commercial agent 

who performs the obligation which characterises that contract and who therefore, 
for the purpose of applying Article 5(1)(b)(ii) of the Brussels I Regulation, maybe 
said to 'provide the services'. Thus jurisdiction is determined by ascertaining, 
from the provisions of the contract agreed between the parties, the place of the 

main provision of services by the agent. If there are no clear contractual provi- 

sions to this effect then one looks to the place of the actual performance of the 

commercial agency contract. In a commercial agency context such work would 
consist in particular in preparing, negotiating and, where appropriate, concluding 
the transactions for which the agent has authority; and if that cannot be deter- 

mined, the place where the agent is domiciled will determine jurisdiction.1o2 

Special jurisdiction rules: insurance contracts 

18.56 Preamble 13 to the Brussels I Regulation provides that in relation to insurance, 
consumer contracts and employment, the weaker party should be protected by 

rules of jurisdiction more favourable to his interests than the general rules 

provide for. With the aim of protection of the weaker party, Articles 8 to 14 of the 

Brussels I Regulation (Articles 7 to 12A of the 1968 Brussels Convention) create 

special rules for an autonomous system for the conferral of jurisdiction in matters 

of insurance.103 

loo In Case C- 533/07 Falco Privatstiftung v Gisela Weller -Lindhorst [2009] ECR I -3327, the Court of 

Justice held that a contract concerning intellectual property rights under which the contracting partner 
had the right to use these rights in return for remuneration was not, for the purposes of the Brussels I 

Regulation provisions, a contract for the provision of services. 
101 Case C- 204/08 Rehder [2009] ECR I -6073. 
102 Case C -19/09 Wood Floor Solutions Andreas Domberger GmbH v Silva Trade SA, 11 March, [2010] 

ECR I -nyr. 
103 See Baltic Insurance Group v Jordan Grand Prix Ltd [1999] 2 AC 127 (HL) for confirmation that 

these special jurisdictional provisions in the case of insurance contracts have to be interpreted 
purposively to protect the insured party. Further, in Case C- 412/98 Group Josi Reinsurance Co SA v 

Universal General Insurance Co [2000] ECR I -5925, the Court of Justice held that the rules on special 

jurisdiction in relation to insurance matters did not apply to contract of reinsurance. This decision 
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The insurance jurisdiction rules have been held to mean that an agreement 18.57 
conferring jurisdiction between a policy- holder and an insurer who were both 
domiciled in the same Contracting State, could not be enforced against an insured 
who was domiciled in another Contracting State and who had not signed up to 
this prorogation of jurisdiction.104 

The insurance jurisdiction rulés have also been found to mean that a party who 18.58 
was injured in a road traffic accident in The Netherlands was able to bring an 
action in Germany where he lived directly against The Netherlands -based insurer 
of the party alleged to be at fault in the accident, notwithstanding that the right of 
action of the injured party in German law is regarded as a right in tort and not as 
a right under an insurance contract.lo5 

But the intended protective role fulfilled by these special insurance provisions 18.59 
implies that the application of the rules of special jurisdiction laid down to that 
end by Regulation No 44/2001 should not be extended to persons for whom that 
protection is not justified. Thus the Court of Justice has held that no special 
protection is justified where the parties concerned are professionals in the 
insurance sector, none of whom may be presumed to be in a weaker position than 
the others.106 Consistently with this line of case law, the Court of Justice has found 
that these rules of special jurisdiction cannot be relied upon by a social security 
institution (which is the statutory assignee of the rights of the directly injured 
party in a motor accident) to allow it to bring an action before its own courts 
against the insurer of the person allegedly liable for the accident, where that 
insurer is established in another Member State.107 

Special jurisdiction rules: consumer contracts 

Articles 15 to 17 of the Brussels I Regulation (Articles 13 to 15 of the 1968 Brussels 18.60 
Convention ) create special rules regarding consumer contracts (notably by 
allowing in certain circumstances such actions to be brought in the home country 
of the consumer rather than that of the supplier or seller). 

Articles 15 to 17 of the Regulation (Articles 13 to 15 of the Convention) provide 18.61 
that in proceedings concerning a contract for loan or credit, or for the sale or 
supply of goods or services (other than pure transport, but including package 
holiday deals), which has been concluded by a person for a purpose which can be 
regarded as outside his trade or profession ('the consumer'), jurisdiction may be 
claimed on the basis of the domicile of the consumer, provided that the defendant 
is either domiciled in another participating State of the Brussels Convention/ 
Regulation or has a branch, agency or other establishment within the territory, 

effectively confirmed the correctness of the House of Lords decision in Agnew and others v Län - 
försiikringsbolagens AB [2001] 2 AC 223, considering the parallel provisions of the Lugano Convention. 

104 Case C- 112/03 Société financière et industrielle du Peloux [2005] ECR I -3707, para 29. 
'°s Case C- 463/06 FBTO Schadeverzekeringen [2007] ECR I41321. 
306 Case C -77/04 GIE Réunion européenne and Others [2005] ECR I -4509, para 20. 
107 Case C- 347/08 Vorarlberger Gebietskrankenkasse v WGV- Schwäbische Allgemeine Versicherungs AG 

[2009] ECR I -8661. 
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and the dispute in question arises out of its operations.'°$ These special jurisdic- 
tional rights of an individual consumer are not assignable to any third party, 
particularly a commercial concern.109 These jurisdictional provisions all have to 
be interpreted in a way which ensures the protection of individual consumers, 
although while their purpose is to protect consumers, that does not imply that 
that protection is absolute."° Also, a preventative action brought by a consumer 
protection organisation for the purpose of preventing a trader from using terms 
considered to be unfair in contracts with private individuals, will not fall within 
the consumer contract jurisdiction provision but is instead classified as a matter 
relating to tort, delict or quasi -delict within the meaning of Article 5(3) of the 
Brussels I Regulation /Convention.111 

18.62 The special consumer rules on jurisdiction do not apply as regards relationships 
among traders or persons in business,112 or to contracts which a person has 
concluded a with a view to pursuing a trade or profession in the future.113 

Further, a person who concludes a contract for goods intended for purposes 
which are in part within and in part outside his trade or profession, may rely on 
the special consumer rules of jurisdiction only if the trade or professional purpose 
is so limited as to be negligible in the overall context of the supply.114 

18.63 Nevertheless, to apply at all, there has to be an enforceable obligation recognised 
in law between the consumer and the defending party formed on the basis of a 

contract.115 In legal systems such as Scots law, which at least in theory allows for 

the creation of obligations by unilateral unconditional promise (pollicitatio) with- 
out any need for consideration or notification of acceptance of the offer, the Court 
of Justice would be likely to classify this situation as 'quasi -contractual' and as 

governed not by the jurisdictional provisions on consumer contract but (argu- 
ably) by the general contract provisions of Article 5(1) of the Brussels I Regula- 
tion, which has 'on account of its wording and its position in the scheme of that 
regulation, a broader scope than that of Article 15'116. 

108 Case C- 318/93 Brenner y Dean Witter Reynolds [1994] ECR I -4275. 
109 Case C -89/91 Shearson Lehmann Hutton y TVB Treuhandgesellschaft far Vermogensverwaltung and 

Beteiligungen GmbH [1993] ECR I -139. 
110 See Joined Cases C- 585/08 & C- 144/09 Pammer y Reederei Karl Schlüter GmbH & Co KG, 7 

December, [2010] ECR I -nyr. 
111 Case C- 167/00 Verein für Konsumenteninformation y Karl Heinz Henkel [2002] ECR I -8111 at para 

33. 
112 Case C- 361/89 France y Di Pinto [1991] ECR I -1189. 
113 Case C- 269/95 Benincasa y Detalkit Srl [1997] ECR I -3767. 
114 Case C- 464/01 Gruber y Bay Wa AG [2005] ECR I -439. 
'ls See Case C- 180/06 Ilsinger [2009] ECR 1 -3961 and Case C -96/00 Gabriel [2002] ECR I -6367, where 

the CJEU held that a prize notification was intimately linked to the order for goods and, therefore, to 

the conclusion of a contract for valuable consideration, with the result that the legal proceedings by 

which the consumer sought an order requiring a professional vendor to send him a prize which he 

had apparently won, had to be capable of being brought before the same court as that which had 

jurisdiction to deal with the contract concluded by that consumer in order to avoid, in so far as 

possible, creating a situation in which a number of courts had jurisdiction in respect of one and the 

same contract. Contrast with Case C -27/02 Engler [2005] ECR I -481, where the CJEU held that the 

jurisdictional rules for consumer contracts did not apply where the consumer had duly claimed the 

payment of the financial benefit promised but had placed no order with the vendor. 
116 Case C- 180/06 Ilsinger [2009] ECR I -3961 para 57. 
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Special jurisdiction rules: employment contracts 

Specific provision is made in Articles 18 to 21 of the Brussels I Regulation (Article 18.64 
5(1) of the 1968 Brussels Convention ) for jurisdiction in the case of litigation 
concerning individual contracts of employment.117 Article 18(2) provides that 

where an employee enters into an individual contract of employment with an employer 
who is not domiciled in a Member State but has a branch, agency or other establishment 
in one of the Member States, the employer shall, in disputes arising out of the operations 
of the branch, agency or establishment, be deemed to be domiciled in that Member 
State. 

Article 19 provides that an employer domiciled in a Member State may be sued 
either in the courts of the Member State where he is domiciled, or in another 
Member State - whether in the courts for the place where the employee habitu- 
ally carries out his work (or in the courts for the last place where he did so), or, if 
the employee does not or did not habitually carry out his work in any one 
country, in the courts for the place where the business which engaged the 
employee is or was situated.118 In matters relating to contracts of employment, the 
place where the employee carries out his work is the only place of performance of 
an obligation which can be taken into consideration in order to determine which 
court has jurisdiction.119 Thus, in Weber v Universal Ogden Services Ltd, the CJEU 
noted that the national law applicable to the main dispute has no bearing on the 
interpretation of the concept of the place where an employee habitually works for 
the purposes of the 1968 Brussels Convention /Regulation, and held that that 
work carried out by an offshore oil worker on fixed or floating installations which 
were usually positioned on or above the part of the continental shelf adjacent to a 
Contracting State was to be regarded as work carried out in the territory of that 
State for the purposes of the special employment jurisdiction rules of the Brussels 
I Regulation/Convention. 120 

Article 20 of the Regulation limits the courts before which an employer may bring 18.65 
principal proceedings (other than a counter -claim) to those of the Member State in 
which the employee is domiciled. This provision cannot be avoided by reference 
to other provisions of the Convention (for example, the possibility of convening 
multiple defendants under Article 6(1)) when the dispute in question relates to 
individual contracts of employment, since otherwise the employee could be 
deprived at the instance of his employer of this specific protection afforded to 
him under the Brussels Regulation, according to which proceedings can be 

117 Art 5(1) of the Convention was amended to reflect the decision of the Court of Justice in Case 
32/88 Six Constructions Ltd v Humbert [1989] ECR 341. 

18 Case C- 125/92 Mulox IBC Limited v Hendrick Geels [1993] ECR I -4075. 
119 

See Case C- 437/00 Pugliese v Finmeccanica SpA, Alenia Aerospazio Division [2003] ECR 1 -3573. 
120 Case C -37/00 Weber v Universal Ogden Services Ltd [2002] ECR I -2013. See too AG Jacob's 

Opinion of 18 October 2001 at para 29: '.... [W]hen the Brussels Convention entered into force, the 
continental shelf was already, as regards mining activities and installations, under Netherlands 
Jurisdiction. It is difficult to conceive how disputes, including employment disputes, arising out of 
those activities, could have been excluded from that jurisdiction, even if no specific court was 
designated to hear them.' 
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brought against an employee only in the courts of the Member State in which the 

employee is domiciled.121 

18.66 Article 21 allows parties to an employment contract dispute to depart from these 
jurisdictional rules only by an agreement on jurisdiction which is entered into 

after the dispute has arisen, or which allows the employee to bring proceedings in 

courts other than those indicated in the employment jurisdiction section of the 

Regulation. 

Prorogation of jurisdiction by agreement 

18.67 Preamble 14 to the Brussels I Regulation provides that 

the autonomy of the parties to a contract, other than an insurance, consumer or 

employment contract, where only limited autonomy to determine the courts having 
jurisdiction is allowed, must be respected subject to the exclusive grounds of jurisdiction 
laid down in this Regulation. 

Consistently with this, Article 23 of the Brussels I Regulation (Article 17 of the 

1968 Brussels Convention) allows for the prorogation of jurisdiction by agree- 

ment. 

18.68 Parties may agree that particular courts will have jurisdiction to settle any 

disputes which arise in connection with a particular legal relationship. Article 23 

of the Regulation provides that any such court validly chosen by the parties will 

have exclusive jurisdiction, unless the parties have agreed otherwise.122 Such an 

agreement conferring jurisdiction shall be either in writing or evidenced in 

writing, or in a form which accords with practices which the parties have 

established between themselves or, in a contract concerning international trade or 

commerce, in accordance with an accepted and known custom of trade. Such an 

agreement as to jurisdiction takes precedence over the other special bases for 

establishing jurisdiction under the Convention.123 

18.69 A jurisdiction clause may be imposed unilaterally by one party to an international 
trade or commerce agreement -at least when concluded between commercial 
parties acting within the scope of their business124 -where there is shown to exist 

a specific custom of trade confirming such jurisdiction.125 In Castelleti Spedizioni 

121 Case C- 462/06 Glaxosmithkline v Rouard [2008] ECR I -3965. 
122 Art 17 of the Convention did not have the proviso 'unless the parties have agreed otherwise. 

See, on this point, B Rodger, 'Article 17 of the Brussels Convention; exclusivity a must ?' (1995) 14 Civil 

Justice Quarterly 250. 
123 See Hough v P&O Containers and others [1998] 3 WLR 851. 
124 In Case C- 240/98 Oceano Grupo Editorial SA v Rocio Murciano Quintero [2000] ECR I4941, a the 

Grand Chamber of the CJEU held that a jurisdiction clause which conferred exclusive jurisdiction on a 

court in the territory in which the seller /supplier had his principal place of business, had to be 

regarded as unfair for the purposes of the Unfair Contract Terms Directive 93/13/EC ([19931 of 

95/29). 
125 Case C- 106 /95 Mainschiffahrts- Genossenschaft eG (MSG) v Les Gravières Rhénanes SARL [1997] 

ECR I -911. 
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Internazionali y Hugo Trumpy SpA,126 the Court of Justice held as a matter of law 
that the contracting parties' consent to any jurisdiction clause is presumed to exist 
only where their conduct is consistent with a usage which governs the area of 
international trade or commerce in which they operate and of which they are, or 
ought to have been, aware.127 

Where the defendant enters ' an appearance and does not contest that court's 18.70 
jurisdiction, he is held to have tacitly consented to a prorogation of that court's 
jurisdiction, even if jurisdiction would otherwise not have been conferred on that 
court under the specific (in this case insurance) jurisdiction provisions of the 
Brussels I Regulation.128 

Hague Convention on Choice of Court Agreements 2005 

These prorogation provisions of the Brussels I Regulation are now supplemented 18.71 
by the 2005 Hague Convention on Choice of Court Agreements,, which the EU 
signed in 2009129 to cover and bind the Member States (including the UK and 
Ireland, but with the express exclusion of Denmarki30) to the Hague Convention. 
International agreements such as this, which have been concluded by the EU, 
form an integral part of the EU legal order and can therefore be the subject of a 
request for a preliminary ruling by the Member State courts to the CJEU.131 

The 2005 Hague Convention is intended to promote international trade and 18.72 
investment through enhanced judicial cooperation. Interim measures of protec- 
tion are not governed by this Convention (Article 7), and its provisions do not 
apply to consumer or employment contracts, or to arbitration and related 
proceedings. Neither do its provisions apply to issues concerning: the status and 
legal capacity of natural persons; maintenance obligations; other family law 
matters, including matrimonial property regimes and other rights or obligations 
arising out of marriage or similar relationships; wills and succession; insolvency, 
composition and analogous matters; the carriage of passengers and goods; 
marine pollution, limitation of liability for maritime claims, general average, and 

126 Case C- 159/97 Castelleti Spedizioni Internazionali v Hugo Trumpy SpA [1999] ECR I -1597. 
127 See, on the requirements of a prorogation agreement, Case C- 387/98 Coreck Maritime v 

Handelsveem BV [2000] ECR I -9337. 
128 See Case C- 111 /09 Ceská podnikatelská pojist'ovna trading as, Vienna Insurance Group v Michal Bilas, 

20 May, [2010] ECR I -nyr. 
129 See Council Decision 2009/397/EC [2009] OJ L133/1. 
130 Annex II to the Hague Convention on Choice of Court Agreements contains the following 

Declaration by the European Community in accordance with Article 30 of the Convention on Choice of Court 
Agreements: 'The European Community declares, in accordance with Article 30 of the Convention on 
Choice of Court Agreements, that it exercises competence over all the matters governed by this 
Convention. Its Member States will not sign, ratify, accept or approve the Convention, but shall be 
bound by the Convention by virtue of its conclusion by the European Community ... For the purpose 
of this declaration, the term "European Community" does not include Denmark by virtue of Articles 1 
and 2 of the Protocol on the position of Denmark annexed to the Treaty on European Union and the 
Treaty establishing the European Community.' 

131 See to this effect, among other cases Case 181/73 Haegeman [1974] ECR 449, paras 4-6; Case 
12/86 Demirel [1987] ECR 3719, para 7; and Case C- 431/05 Merck Genéricos- Produtos Farmacêuticos 
[2006] ECR I -7001, para 31. 
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emergency towage and salvage; anti-trust (competition) matters; liability for 
nuclear damage; claims for personal injury brought by or on behalf of natural 
persons; tort or delict claims for damage to tangible property that do not arise 
from a contractual relationship; rights in rem in immovable property and tenan- 
cies of immovable property; the validity, nullity or dissolution of legal persons, 
and the validity of decisions of their organs; the validity of intellectual property 
rights other than copyright and related rights; infringement of intellectual prop- 
erty rights other than copyright and related rights, except where infringement 
proceedings are brought for breach of a contract between the parties relating to 

such rights, or could have been brought for breach of that contract; or the validity 
of entries in public registers. Otherwise, however, the mere fact that a State 
(including a government, a governmental agency or any person acting for a State) 
is a party to a contract at issue does not exclude the application of the Convention 
(Article 17). Further, proceedings under a contract of insurance or reinsurance are 

in principle included within the scope of this Convention. 

18.73 For the purposes of the Convention, a choice of court agreement which designates 
the courts of one Contracting State or one or more specific courts of one 

Contracting State shall be deemed to be exclusive unless the parties have 
expressly provided otherwise (Article 3(b)). An exclusive choice of court agree- 
ment that forms part of a contract shall be treated as an agreement independent of 

the other terms of the contract. The validity of the exclusive choice of court 
agreement cannot be contested solely on the ground that the contract is not valid 
(Article 3(d)). 

18.74 A court that has jurisdiction under such an agreement is not permitted to decline 
to exercise jurisdiction on the ground that the dispute should be decided in a 

court of another State (Article 5); and a court not specified in such a clause must 
suspend or dismiss proceedings brought before it unless: 

a) the agreement is null and void under the law of the State of the chosen court; 

or 
b) a party lacked the capacity to conclude the agreement under the law of the 

State of the court seised; or 
c) giving effect to the agreement would lead to a manifest injustice or would be 

manifestly contrary to the public policy of the State of the court seised; or 

d) for exceptional reasons beyond the control of the parties, the agreement 
cannot reasonably be performed; or 

e) the chosen court has decided not to hear the case (Article 6). 

Articles 8 to 15 then set out detailed provisions for the recognition and enforce- 
ment of judgments pronounced by courts accorded exclusive jurisdiction under 
the Convention. 

Jurisdiction in restitution, unjust enrichment or quasi- contract 

18.75 In Kleinwort Benson y Glasgow City Council, the House of Lords found by a 3:2 

majority (Lords Goff, Clyde, and Hutton in the majority; Lord Mustill and 
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Nicholls dissenting) that where a party sued for recovery of monies paid under a 
contract which was later found to be void as ultra vires the powers of the other 
contracting party, Article 5(1) of the 1968 Brussels Convention could not be relied 
upon to found jurisdiction against the defendant and, instead, the only basis for 
jurisdiction was the domicile of the defendant.132 (At an earlier stage in this same 
action, after a reference had been made to it by the Court of Appeal, the Court of 
Justice declined to give any answer on this question, holding that it had no locus 
to consider jurisdictional disputes in purely internal UK matters.133) In his 
judgment Lord Goff of Chievely noted as follows: 

Where ... the claim is for the recovery of money paid under a supposed contract which 
in law never existed, it seems impossible to say that a claim for the recovery of money is 
based upon a particular contractual obligation.... 

No express provision is made in Article 5 [of the 1968 Brussels Convention] in respect of 
claims for unjust enrichment as such; and it is legitimate to infer that this omission is 
due to the absence of any close connecting factor consistently linking such claims to any 
jurisdiction other than the defendant's domicile. Article 2 therefore provides the 
appropriate jurisdiction for such claims.134 

Lord Clyde in his concurring judgment agreed that under the Brussels Conven- 18.76 
tion the special jurisdictional grounds set out in Article 5 are to be construed 
restrictively since they are derogations from the general ground of jurisdiction 
under Article 2, namely the domicile of the defenders. Thus Article 5(1) does not 
apply to situations 'in which there is no obligation freely assumed by one party 
towards another'.135 He summarised the proper jurisdictional position thus: 

Where one party is claiming that there is a contract and is seeking some remedy in 
respect of the performance or non -performance of its obligations and the other party is 
resisting the claim on the grounds that there has never been a contractual relationship 
between them, Article 5(1) should be available. In such a case if the court holds that 
there has never been a contract its jurisdiction will not extend beyond a decision on this 

132 The choice of applicable law in relation to quasi -contractual or restitutionary claims is now set 
out in Art 10 of the Rome II Regulation (EC) 864/2007 on the law applicable to non -contractual 
obligations (discussed at paras 18.143 et seq below). 

133 Case C- 346/93 Kleinwort Benson Ltd v City of Glasgow District Council [1995] ECR -615. This 
refusal to answer the question posed by the Court of Appeal is difficult to reconcile with the 
jurisprudence of the Court of Justice noted in Case C- 205/09 Emil Eredics and Mária Vassné Sápi, 21 
October, [2010] ECR I -nyr at para 33: 'In accordance with settled case -law, the Court has jurisdiction to 
provide a ruling, even where the facts of the main proceedings are outside the scope of European 
Union law, provided that the domestic legislation has adopted the same solutions as those adopted in 
European Union law and applies those solutions to a situation which is not covered by European 
Union law. ... According to the Court's case -law, the legal order of the European Union clearly has an 
interest in ensuring that, to forestall future divergences of interpretation, any provision of European 
Union law should be interpreted uniformly, irrespective of the circumstances in which the provision is 
to apply (see, to that effect, in articular, Case C- 130/95 Giloy [1997] ECR I -4291, paragraphs 19 to 28; 
Case C- 267/99 Adam [2001] ECR I -7467, paragraphs 23 to 29; Case C -43/00 Andersen og Jensen [2002] 
ECR I -0379, paragraphs 15 to 19, or Case C -3/04 Poseidon Chartering [2006] ECR I -2505, paragraphs 14 
to 19.' 

134 Kleinwort Benson y Glasgow City Council [1999] 1 AC 153 (HL) per Lord Goff of Chieveley at 167. 
135 Case 26/91 Handte v TMCS [1992] ECR I -3967 at 3994, where it was held that a Donoghue y 

Stevenson type claim brought by the ultimate consumer directly against a manufacturer of defective 
goods rather than by way of a claim against the intermediate party who had supplied or sold the 
goods to the plaintiff, did not fall within the scope of Art 5(1). 



706 Private International Law of the EU 

point. If, on the other hand, it holds that a valid contact has been constituted, its 

jurisdiction to entertain the dispute will be affirmed. 

In a case where there has never been a contract, either after inquiry by the court or by 
admission, so that no jurisdiction lies under Article 5(1) for the determination of any 
dispute about the performance of a contractual obligation, there is nothing to which any 
relief then claimable can be seen as accessory.136 

18.77 The views expressed by Stocker LJ in the earlier case of Tesam Distribution Ltd y 

Schuh Mode Team GmbH137 are to similar effect as the majority views of their 
Lordships in Kleinwort Benson: 

In my view the effect of the Effer v Kantner 138 decision is that a court other than the court 
of the defendant's country of domicile cannot accept jurisdiction on the mere assertion 
of pleading of the plaintiff. There must be evidence adduced from which a conclusion 
could properly and genuinely be drawn that a contract existed and that the place of 

performance was the country in which the action was brought. Once jurisdiction can 

properly be established then the effect of Article 5(1) in the light of Effer v Kantner 
decision is that the court has jurisdiction finally to determine the issue between the 

parties. If after full trial the conclusion is that no contract existed then since the court has 

jurisdiction to try that issue that determination is final and binding upon the parties. 

Special jurisdiction rules: maintenance obligations 

18.78 Article 5(2) of the Brussels I Regulation gives special jurisdiction grounds in 

relation to maintenance obligations (but see para 18.79 below). The Court of 

Justice has held that the Brussels I jurisdiction rules still apply in principle to an 

action brought by a public body seeking private law recovery from an individual 
of sums paid by the State by way of social assistance to the divorced spouse and 

the child of that person in the light of his failure to abide by his maintenance 
obligations.139 But in Blijdenstein 14° the Court of Justice held that Article 5(2) of the 

Brussels I Regulation could not be relied upon by such a public body seeking to 

bring, in its own court, an action for recovery against the maintenance debtor 
who was domiciled in another Contracting State in which the public body sought 
reimbursement of sums paid under public law to a maintenance creditor, to 

whose private law rights against the maintenance debtor it was subrogated. The 

CJEU was of the view that it would not be appropriate to allow this jurisdictional 
basis to be relied upon by such a public body since it could not be said to be the 

'weaker party' in relation to the maintenance debtor. 

136 Kleinwort Benson, above n 73, per Lord Clyde at 182 -3. 
137 Tesam Distribution Ltd y Schuh Mode Team GmbH [1990] International Litigation Procedure 149 at 

165. 
138 Case 38/81 Effer y Kantner [1982] ECR 825. 
139 Case C- 271/00 Gemeente Steenbergen y Luc Baten [2002] ECR I- 10489. 
'4° Case C- 433/01 Blijdenstein [2004] ECR I -981 para 34. 
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With effect from 18 June 2011, the maintenance jurisdiction provisions of the 18.79 
Brussels I Regulation were replaced by the Maintenance Obligations Regulation 
(EC) 4/2009,141 the provisions of which are discussed more fully at paras 18.189 et 
seq below. 

Special jurisdiction rules: non -contractual civil wrongs 

Article 5(3) of the 1968 Brussels Convention provides that 'in matters relating to 18.80 
tort, delict or quasi -delict', a person domiciled in one Contracting State may be 
sued in another Contracting State in 'the courts for the place where the harmful 
event occurred'. The Brussels I Regulation has expanded the original text of the 
Convention to allow for jurisdiction to be founded also in the case of threatened 
civil wrongs, so as to allow for the correct court to be identified for the purpose of 
claiming interim remedies against such anticipated wrongdoing. 

It should also be noted that under Article 31 of the Regulation (Article 24 of the 18.81 
Convention), application may be made to the courts of a Member State for such 
provisional, including protective, measures as may be available under the law of 
that State,142 even if, under this provisions of the Convention /Regulation, the 
courts of another Member State have jurisdiction as to the substance of the 
matter.143 

In whether it properly has jurisdiction under this provision, the UK 18.82 
court has to determine: 

a) that the dispute before it is a matter relating to delict or quasi -delict; and 
b) that the harmful event occurred (or under the Brussels Regulation is threat- 

ening to occur) within that court's territorial jurisdiction within the UK. 

And again, in determining each of these questions the courts in the UK should 
not apply the nationally developed rules of private international law which 
identify the system of law relevant to the particular facts before them (lex causae) 
but should, at least in disputes between persons domiciled in different EU 
Member States, apply the EU private international law jurisprudence developed 
by the Court of Justice so as to ensure, as far as possible, the equal and uniform 
protection of rights and obligations covered by the Brussels I Regulation through- 
out the Member States.'" 

14' [2009] Oj L7 /1. 
142 In Case C- 104/03 St Paul Dairy Industries NV v Unibel Exser BVBA [2005] ECR I -3481, the Court 

of Justice held that that a measure ordering the hearing of a witness for the purpose of enabling the 
applicant to decide whether to bring a case, determine whether it would be well founded and assess 
the relevance of evidence which might be adduced in that regard, is not covered by the notion of 
provisional, including protective, measures'. 

'43 See Case C -99/96 Mietz v Intersnip Yachting BV [1999] ECR I -2277, paras 34-43. 
144 See the Opinion of AG Warner in Case 814/79 Netherlands y Rueffer [1980] ECR 3807 at 3834 ff. 
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'Matters relating to tort, delict or quasi -delict' 

18.83 In Kalfelis y Bankhaus Schroeder, Münchmeyer Hengst & Co, the Court of Justice 

stated that 

the concept of matters relating to tort, delict or quasi -delict must be regarded as an 

autonomous concept which is to be interpreted, for the application of the Convention, 
principally by reference to the scheme and objectives of the Convention in order to 

ensure that the latter is given full effect.145 

18.84 Unfortunately, although the Court of Justice has stated that Article 5(3) has to be 

given an autonomous European meaning, the paucity of case law on this 

provision to date means that there is little specific guidance available on what 
that meaning might be, and on how it interrelates with contractual or restitution - 
ary claims. In Fonderie Officine Meccaniche Tacconi SpA, the Court of Justice held 

that an action founded on the 'pre -contractual liability of the defendant' in which 
it was alleged that a party failed to act in good faith in the context of negotiations 
undertaken with a view to the conclusion of a contract between them, was to be 

classified for Brussels Convention purposes as a matter relating to tort, delict or 

quasi- delict.146 And in DFDS Torline the CJEU ruled that a case concerning the 

legality of industrial action falls within the definition of 'tort, delict or quasi - 

delict' so that it can be brought in the same forum as an action seeking damages 
in respect of this unlawful industrial action.147 

18.85 As Advocate General Gulmann stated in Reichert 2: 

An attempt to give an abstract and general definition of the scope of Article 5(3) is risky. 

There is an extensive field in which Article 5(3) may undoubtedly be used and where its 

application will give rise to no problems (apart from those which may be involved in the 

determination of the place where the harmful event occurred). That field is represented 
by the typical actions for damages in which a claimant has suffered economic loss by a 

tortfeasor's conduct giving rise to liability and in which it is clear that there is no 

contractual link between the parties in relation to the damage.148 

18.86 Advocate General Darmon suggested in Kalfelis 149 that where an action based on 

delictual liability in fact arises from 'difficulties on the occasion of the performance 
of a contractual obligation', Article 5(1) jurisdiction takes precedence over Article 

5(3) to ensure that all the matters relating to and out of the contract will be 

channelled to one court, so as to avoid a situation where a court seised of an issue is 

required to declare that it has jurisdiction to adjudicate upon certain applications 

145 Case 189 /87 Kalfelis y Bankhaus Schroeder, Muenchmeyer, Hengst & Co [1988] ECR 5565 at 5585, 

para 16. See to like effect Case C- 364/93 Marinari y Lloyd's Bank [1995] ECR I -2719. 
146 Case C- 334/00 Fonderie Officine Meccaniche Tacconi SpA y Heinrich Wagner Sinto Maschinenfabrik 

GmbH (HWS) [2002] ECR I -7357. 
147 Case C -18/02 DFDS Torline [2004] ECR I- 1417.. 
148 Case 261/90 Reichert and others v Dresdner Bank AG [1992] ECR I -2149 at 2169, where it was held 

by the Court that the action paulienne (a personal action for fraud brought by a debtor against a 

creditor) in French law did not fall within Art 5(3). 
149 Case 189 /87 Kalfelis y Bankhaus Schroeder, Muenchmeyer, Hengst & Co [1988] ECR 5565 at 5577. 
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but has no jurisdiction to hear certain other applications, even though they are 
closely related.150 

'Place where the harmful event occurred' 

In Bier v Mines de Potasse d'AThace,151 the Court of Justice held that the 'place where 18.87 
the harmful event occurred' in Article 5(3) had a European meaning distinct from 
the rules applicable by national courts' systems of international private law, and 
covered 

both the place where the damage occurred and the place of the event giving rise to it. 
The result is that the defendant may be sued, at the option of the plaintiff, either in the 
courts of the place for the place where the damage occurred or in the courts for the place 
of the event which gives rise to and is the origin of that damage.152 

In Shevill v Presse Alliance SA,153 the Court of Justice held that in the context of an 18.88 
action for defamation, the defamed individual had the option of bringing an 
action against the publisher either in the courts of the Contracting State in which 
the publisher was established, recovering all damage suffered by the individual 
wheresoever caused, or before the courts of each Contracting State in which the 
libellous publication was distributed, recovering only such damage to his or her 
reputation as occurred within the national territorial jurisdiction of the particular 
court seised.1M 

In Kronhofer, it was held that the place where the harmful event occurred does not 18.89 
refer to the place where the plaintiff claims that his financial losses occurred, 
whether by reason of where he was domiciled or where his assets were 'concen- 
trated'.155 And in Zuid -Chemie the Court of Justice, in holding that the words 
'place where the harmful event occurred' designate the place where the initial 
damage occurred as a result of the normal use of the product for the purpose for 
which it was intended, also observed as follows: 

27.The place where the damage occurred must not, however, be confused with the place 
where the event which damaged the product itself occurred, the latter being the place of 
the event giving rise to the damage. By contrast, the 'place where the damage occurred' 

15° In Minster Investments Ltd and Others v Hyundai Precision & Industry Co Ltd and Another [1988] 2 
Lloyd's Law Reports 621 at 624 (QBD), it was held by Steyn J (as he then was) that Art 5(3) could provide 
the basis for the founding of jurisdiction in a Hedley Byrne type claim of negligent misstatement. See 
further Hedley Byrne & Co Ltd v Heller & Partners Ltd [1964] AC 465, HL. 

151 Case 21/76 Handeslkwekerij GJ Bier BV v Mines de Potasses d'Alsace SA [1976] ECR 1735 at. 
1748 -49, paras 24-25. 

152 See, for observations to similar effect, Case C- 167/00 Henkel [2002] ECR I -8111, paragraph 44; 
Case C -18/02 DFDS Torline [2004] ECR I -1417, para 40; and Case C- 168/02 Kronhofer [2004] ECR 
I -6009, para 16. 

153 Case C -68/93 Shevill v Presse Alliance SA [1995] ECR I -415. 
154 See also Case 220/88 Dumez France and Tracoba [1990] ECR 1-49, in which the need is 

emphasised for a particularly close connecting factor between the dispute and the courts other than 
those of the State of the defendant's domicile, such as to justify the attribution of jurisdiction to those 
courts for reasons relating to the sound administration of justice and the efficacious conduct of 
proceedings, for example as regards the ease of taking evidence. See too Case C- 364/93 Marinari 
[1995] ECR I -2719, para 10. 

155 Case C- 168/02 Kronhofer [2004] ECR I -6009. 
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... is the place where the event which gave rise to the damage produces its harmful 
effects, that is to say, the place where the damage caused by the defective product 
actually manifests itself. 

28.It must be recalled that the case -law distinguishes clearly between the damage and 

the event which is the cause of that damage, stating, in that connection, that liability in 

tort, delict or quasi -delict can arise only on condition that a causal connection can be 

established between those two elements.156 

Special jurisdiction rules: civil damages ancillary to criminal proceedings 

18.90 Article 5(4) of the Brussels I Regulation allows for ancillary civil jurisdiction for 

damages claims in criminal proceedings where such is permitted by national law. 

Since such procedure is not known within any of the legal jurisdictions of the UK, 

the matter is of no direct interest to lawyers practising within the UK. 

Special jurisdiction rules: branch or agency 

18.91 Article 5(5) of the Brussels I Regulation allows for jurisdiction to be assumed in 

disputes arising out of the operations of a branch, agency or other establishment, 
in the courts for the place in which the branch, agency or other establishment is 

situated. This provision has also been held to apply to disputes concerning parent 
companies.'57 

Special jurisdiction rules: trusts 

18.92 Article 5(6) of the Brussels I Regulation applies to jurisdiction in the case of trusts, 
by allowing a settlor, trustee or beneficiary of a trust to bring a case in the courts 

of the Member State in which the trust is domiciled. This provision does not 

appear to have been the direct subject of litigation before, or a judgment of, the 

Court of Justice. However, section 45(3) of the Civil Jurisdiction and Judgments 
Act 1982 provides that 

a Trust is domiciled in a part of the United Kingdom if and only if the system of law of 

that part is the system of law with which the trust has its closest and most real 

connection. 

What is clear is that the domicile of the truster or settlor alone is not sufficient to 

confer jurisdiction in trust matters.158 The jurisdictional question to be addressed 

156 Case C- 189/08 Zuid- Chemie [2009] ECR I -6917 at paras 27 -28. 
157 Case C- 218/86 SAR Schotte GmbH y Parfum Rothschild SARL [1987] ECR 4905. 
158 Morrison v Vallancé s Trustees (1906) 14 SLT 372. 
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is where the trust (not the truster or settlor) is domiciled.159 And one has to 
distinguish clearly between the law governing a deed which sets up a trust, and 
the law which governs the trust itself. It is perfectly possible for a deed framed in 
the light of the laws of one country (for example, English law) to set up a trust 
intended to be operated in another country (for example, Scotland) and be 
governed in its operation by the laws of that country.16° Thus, the matter of the 
domicile of the truster or settlor cannot, of itself, be determinative of either the 
domicile or the applicable law of any trust.161 In the absence of express statement 
by the truster or settlor as to the domicile or applicable law of the trust, it would 
seem that this matter has to be inferred from all the circumstances, including: 

a) the legal language and form in which the deed was drawn up and by 
whom162; 

b) the administrative centre of the trust when it was set up; 
c) the place of residence of the trustees; 
d) the location of the assets of the trust; 
e) the nature of the trust purposes and the place where these are'to be fulfilled. 

This approach seems to be confirmed by the Recognition of Trust Act 1987, which 
came into force in August 1987 and which gave effect in the UK to the Hague 
Trusts Convention.163 

Special jurisdiction rules: salvage 

Article 6A of the 1968 Brussels Convention and Article 7 of the Brussels I 18.93 
Regulation make certain special jurisdictional rules in connection with claims 
regarding the limitation of liability in relation to certain admiralty actions 
concerned with the use or operation of a ship. In relation to disputes in respect of 
the salvage of a cargo or freight concerning the payment of remuneration which is 
claimed against a defendant having an interest in the cargo or freight (or who had 
such an interest at the time of salvage), jurisdiction may be exercised by that court 
under the authority of which the cargo or freight in question has either actually 
been arrested to secure such payment, or could and would have been so arrested 
had bail or other security not been given. 

159 See 
I6° See, 

para 
g, Betts Brown Trust 

the 
Fund1Tr Trustees, SC 1d70 South tAfr can deed setting up trust to be 

administered under Scots law; Trustees of Queen's Own Cameron Highlander Association 1952 SLT (Notes) 
22 -will by resident and domiciled Englishwoman including disposition in Scottish form for a 
Scottish trust; and Ferguson v Marjoribanks (1853) 15 D 637 Jamaican will sufficient to set up trust in 
Scotland. 

161 The courts have held that a domiciled Scot may establish a foreign (non -Scottish) trust: see 
Neech's Trustees, 1947 SC 119 -deed in Scottish form to set up a trust in England 

162 In Cruikshanks v Cruikshanks (1843) 5 D 733, OH jurisdiction was claimed by the courts in 
Scotland in relation to a matrimonial trust deed on the basis that it was 'a deed in Scotch [sic] form, 
executed 

See Gomea Gotimz M 
Scotsman, 

nche Viv s[2009] 
given 
h 245 (EWCA) where it was held that provisions of Art 

60(3) of Brussels I Regulation 44 /2001 and of para 12(3) of Sch 1 to the Civil Jurisdiction and 
Judgments Order 2001 (SI 2001 /3929) indicated that the English court should have jurisdiction under 
Art 5(6) of the Regulation in relation to trust disputes where the trust was governed by English law. 
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Special jurisdiction rules: multiple co- defendants 

18.94 Article 6(1) of both the Brussels I Regulation and the 1968 Brussels Convention 
allows for a defendant to be sued, where he is one of a number of defendants, in 

the courts for the place where any one of them is domiciled, provided 

the claims are so closely connected that it is expedient to hear and determine them 

together to avoid the risk of irreconcilable judgments resulting from separate proceed- 
ings.... 

The CJEU has held that the provisions of Article 6(1) may be relied upon to 

convene and maintain a case against a co- defendant to an action even where it 

appears that the action against the principal defendant who was domiciled in the 

forum State is incompetent because, in one case, procedurally barred by prior 

bankruptcy proceedings.164 

18.95 In Réunion Européenne and Others, the Court of Justice held that two claims which 

were directed against different defendants (neither of whom was domiciled in the 

State in question) combined in one action for compensation- against one defend- 
ant on the basis of contractual liability and against the other defendant on the 

basis of a claimed liability in tort or delict -could not be regarded as connected 
for the purposes of Article 6.165 

18.96 Subsequently the CJEU has held that the mere fact that claims brought against a 

number of defendants have different legal bases does not preclude application of 

that provision so long as jurisdiction against at least one of the defendants is 

based on Article 2 domicile, and it may be said to be expedient to hear and 

determine them together to avoid the risk of irreconcilable judgments resulting 
from separate proceedings.166 In order that decisions may be regarded as irrecon- 

cilable it is not sufficient that there be a divergence in the outcome of the dispute, 
but that divergence must also arise in the context of the same situation of law and 

fact.167 

Special jurisdiction rules: third -party proceedings 

18.97 Article 6(2) of both the Brussels I Regulation and the 1968 Brussels Convention 
provides for the possibility of jurisdiction in third -party proceedings.168 Unlike 

Article 6(1) (see para 18.94 above), Article 6(2) makes express provision against its 

being used or relied upon by way of an action brought solely in order to remove 

164 Case C- 103/05 Reisch Montage [2006] ECR I -6827. 
165 Case C -51/97 Réunion Européenne and Others [1998] ECR I -6511, para 50. 
166 See Case C -98/06 Freeport [2007] ECR I -8319, para 34. 
167 See Case C- 539/03 Roche Nederland and Others [2006] ECR I -6535, para 26. 
168 In Hough y P&O Containers [1999] QB 834 (QBD (Adm Ct)), it was held that Art 6(2) was 

subordinate to Art 17 in the Convention, and accordingly any valid agreement as to exclusive 

jurisdiction would defeat the claim to be able to join a party to that agreement as a third party m a 

non -prorogued jurisdiction. 
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the party sued from the jurisdiction of the court which would otherwise be 
competent in his case.169 

The Court of Justice has confirmed that third -party proceedings between insurers 18.98 
based on multiple insurance are not subject to the special insurance jurisdiction 
provisions already outlined in paras 18.56 -18.59 above. But Article 6(2) jurisdic- 
tion has been found by the CJEU to be applicable in third -party proceedings 
between insurers based on multiple insurance, in so far as there is a sufficient 
connection between the original proceedings and the third -party proceedings to 
support the conclusion that the choice of forum does not amount to an abuse.170 

Exclusive jurisdiction rules: immoveable property 

Article 22(1) of the Brussels I Regulation gives exclusive jurisdiction in relation to 18.99 
court proceedings over certain heritable property rights to the courts where the 
property is situated. This, then, is an exception to the general rule of jurisdiction 
always being permitted on the basis of the domicile of the defending party. 
Accordingly, the CJEU has ruled that since the article deprives the parties of the 
choice of forum which would otherwise be theirs, and may result in their being 
brought before a court which is not that of the domicile of any of them, it should 
be given an interpretation 'no broader than is required by its objective'.171 

The reason for conferring exclusive jurisdiction on the courts of the Contracting 18.100 
State in which the property is situated is that these courts are thought to be best 
placed to ascertain the facts satisfactorily (by, for example, carrying out checks, 
inquiries and expert assessments on the spot), and to apply the rules and 
practices which are generally those of the State in which the property is situated. 

Consistently with this object, this ground of exclusive jurisdiction has been held 18.101 
to apply to damages claims against tenants renting property on the basis of a 
short -term holiday let.172 But in relation to disputes in relation to the validity and 
operation of time -share contracts, the Court of Justice has held that the link 
between the contract at issue (described as a club membership) and the property 
actually to be used by the member is not sufficiently close to warrant classifying it 
as a 'tenancy' within the meaning of Article 16(1)(a) of the Brussels I Regulation, 
and accordingly exclusive jurisdiction could not be claimed on the basis of where 
the property was situated.173 

169 See Case 189 /87 Kalfelis [1988] ECR 5565 at paras 8-9. 
170 Case C -77/04 GIE Réunion européenne and Others [2005] ECR I -4509, para 20. 
171 See Case 73/77 Sanders [1977] ECR 2383, paras 17 and 18; Case C- 115/88 Reichert and Kockler 

[1990] ECR I -27, para 9; Case C- 292/93 Lieber [1994] ECR I -2535, para 12; and Case C -8/98 Dansommer 
[2000] ECR I -393, para 21. 

172 Case C -8/98 Dansommer v Götz [2000] ECR I -393. 
173 Case C -73/04 Brigitte and Marcus Klein v Rhodos Management Ltd [2005] ECR I -8667. See to 

similar effect Case C- 423/97 Travel Vac [1999] ECR I -2195, where the Court of Justice held that a 
time -share contract which concerned the rovision of separate services (of a value higher than that of 
the right to use the property) was not to be considered 'a contract for the rental of immoveable 
property' within the meaning of Art 3(2)(a) of Council Directive 85/577/EEC of 20 December 1985 to 
protect the consumer in respect of contracts negotiated away from business premises. 
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18.102 In another case the Court of Justice has also held that the exclusive jurisdiction 
provisions could not be prayed in aid in relation to a proposed nuisance action 
being brought by an Austrian local authority against a nuclear power station 
(which was situated in the territory of the Czech Republic), in which 
damages -in respect of damage to land belonging to the applicant allegedly 
caused by ionising radiation emanating from the nuclear power station -were 
being claimed.174 

Exclusive jurisdiction rules: constitution and dissolution of companies 

18.103 Exclusive jurisdiction is granted by Article 22(2) of the Brussels I Regulation to 

the place where a company has its 'seat' in the case of the constitution and 

dissolution of companies. However, it is not sufficient that a legal action involves 
some link with a decision adopted by an organ of a company in order to be able 

to invoke this basis for exclusive jurisdiction, otherwise this would mean that all 

legal actions brought against a company - whether in matters relating to a 

contract, or to tort or delict, or any other matter -would have always to come 

within the jurisdiction of the courts of the Member State in which the company 
has it seat. Instead, this exclusive jurisdiction provision can only apply to 

disputes in which a party is challenging the validity of a decision of an organ of a 

company under the company law applicable or under the provisions governing 
the functioning of its organs, as laid down in its articles of association. 

18.104 Thus, while a challenge as to whether the board of a company had the power 
under that company's articles of association to adopt a decision might fall within 
this exclusive jurisdiction provision, a challenge to the manner in which a 

particular power was exercised need not be restricted to the jurisdiction where 
the company has its seat. It is only the former type of dispute that might be said 

to concern the essential 'validity' of the decisions of the organs of a company 
within the meaning of this exclusive jurisdiction provision.175 

Exclusive jurisdiction rules: the validity of entries in public registers 

18.105 In proceedings which have as their object the validity of entries in public 

registers, Article 22(3) of the Brussels I Regulation gives exclusive jurisdiction to 

the courts of the Member State in which the register is kept. This provision does 

not appear to have been the direct subject of recent litigation before the Court of 

Justice. 

174 Case C- 343 /04 Land Oberösterreich y CEZ as [2006] ECR I -4557. See too the Grand Chamber 
decision on a subsequent reference in the same litigation in Case C- 115/08 Land Oberösterreich y CEZ as 

[2009] ECR 1- 10265. 
175 Case C- 372/07 Hassett and Doherty [2008] ECR I -7403, para 17. 
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Exclusive jurisdiction rules: the validity of certain intellectual property rights 

In proceedings concerned with the registration or validity of patents,176 trade- 18.106 
marks, designs, or other similar rights required to be deposited or registered, 
Article 22(3) of the Brussels I Regulation (and before that Article 16 of the 16(3) of 
the 1968 Brussels Convention) gives exclusive jurisdiction to the courts of the 
Member State in which the deposit or registration has been applied for, has taken 
place or is -under the terms of an EU instrument or an international 
convention -deemed to have taken place. The courts of each Member State are 
also given exclusive jurisdiction, regardless of questions of domicile, in proceed- 
ings concerned with the registration or validity of any European patent granted 
for that State. This provision is said to be without prejudice to the jurisdiction of 
the European Patent Office under the 1973 Munich Convention on the Grant of 
European Patents.177 

While a claim purely of infringement of an intellectual property right such as a 18.107 
patent does not fall within these exclusive jurisdiction rules, as soon as issues 
concerning the validity of the particular intellectual property right are raised in 
the proceedings -for example, by way of defence to the claim of infringement - 
the Brussels I Regulation exclusive jurisdiction rules for intellectual property 
rights apply.178 

Lis pendens 

Article 27 of the Brussels I Regulation (Article 21 of the 1968 Brussels Convention 18.108 
sets out the principle of lis pendens and the concept of 'the race to the court', in 

that the courts other than those first seised of a matter have to stay their 
proceedings until the jurisdiction of the first court has been established.179 As 
Preamble 15 to the Brussels I Regulation notes: 

In the interests of the harmonious administration of justice it is necessary to minimise 
the possibility of concurrent proceedings and to ensure that irreconcilable judgments 
will not be given in two Member States. There must be a clear and effective mechanism 
for resolving cases of lis pendens and related actions and for obviating problems 
flowing from national differences as to the determination of the time when a case is 

16 In Case 288/82 Duijnstee [1983] ECR 3663, the Court of Justice held at para 19 that the notion of 
proceedings 'concerned with the registration or validity of patents' contained in Art 16(4) of the 1968 
Brussels Convention (now Article 22(4) of the Brussels I Regulation) must be regarded as an 
independent concept intended to have uniform application in all the Contracting States. 

177 See ch 17 below, in particular paras 17.28, 17.67- 17.75, for some discussion of the European 
Patent and the role of the European Patents Office. 

18 In Case C -4/03 Gesellschaft für Antriebstechnik mbH & Co KG y Lamellen und Kupplungsbau 
Beteiligungs KG [2006] ECR I -6509, the Court of Justice held that the rule of exclusive jurisdiction for 
intellectual property rights laid down in the Brussels I Regulation concerns all proceedings relating to 
the registration or validity of a patent, irrespective of whether the issue is raised by way of an action 
or a plea in objection to a claim of infringement. 

179 Por a general discussion of these matters by the House of Lords in the context of the Lugano 
Convention, see Canada Trust Co y Stolzenberg and others [2002] AC 1 (HL). 
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regarded as pending. For the purposes of this Regulation that time should be defined 
autonomously. 

18.109 Article 27 of the Brussels I Regulation (and Article 21 of the 1968 Brussels 
Convention ) provides that where the same parties are already in litigation over 
the same cause of action in another Contracting State, any court other than that 
first seised shall decline jurisdiction in favour of the first court or, if the judgment 
of the other court is contested, stay its own proceedings pending resolution of this 
dispute. In order to determine whether two claims brought between the same 
parties before the courts of different Contracting States have the same subject 
matter, account should be taken only of the claims of the respective applicants, to 

the exclusion of the defence submissions raised by a defendant's° 

18.110 A court second seised is not entitled to rule on the validity of the court first 

seised.181 In Zeiger y Salinitri, the Court of Justice held that the question as to 

when a court was 'first seised' was a matter for the internal law of each 
Contracting State.182 The Brussels I Regulation has modified this position by 

providing in Article 30 as follows: 

[Al court shall be deemed to be seised: 

(1) at the time when the document instituting the proceedings or an equivalent 
document is lodged with the court, provided that the plaintiff has not subsequently 
failed to take the steps he was required to take to have service effected on the 

defendant, or 

(2) if the document has to be served before being lodged with the court, at the time 

when it is received by the authority responsible for service, provided that the 

plaintiff has not subsequently failed to take the steps he was required to take to 

have the document lodged with the court. 

18.111 In Gubisch Maschinenenfabrik y Palumbo,183 the Court of Justice held that the matter 
of lis pendens was an autonomous European concept, distinct from national rules, 
which fell to be interpreted broadly so as to preclude, as far as possible, a 

multiplicity of court judgments on the same subject matter. On the facts of 

Gubisch the Court of Justice held that an action for the enforcement of an 

obligation stipulated in an international contract of sale, and an action subse- 
quently brought for the rescission or discharge of the contract, involved the same 

'cause of action', since the question as to whether or not the contract was binding 
lay at the heart of both proceedings. The whole matter was accordingly covered 
by the terms of Article 21 of the Convention (now Article 27 of the Regulation).'" 

180 Case C- 111 /01Gantner Electronic GmbH v Basch Exploitatie Maatschappij BV [2003] ECR I -4207. 
181 Case C- 351/89 Overseas Union Insurance Company Ltd. and another v New Hampshire Insurance 

Company [1991] ECR I -3317. Compare, however, with the decision of the Court of Appeal in 

Continental Bank v Aeakos Compania [1994] 1 Lloyd's Law Reports 505, granting an anti -suit injunction 
against a prior seised action before the Greek courts on the grounds that the parties had validly 
prorogued under Art 17 the jurisdiction of the English courts. 

182 Case 56/79 Zelger v Salinitri [1980] ECR 89. 
183 Case 144/86 Gubisch Maschinenfabrik KG v Giulio Palumbo [1987] ECR 4861. 
184 See, eg, William Grant & Sons International Ltd v Marie Brizard et Roger International SA, 1996 

SCLR 987, [1997] International Litigation Procedure 391 (OH). 
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While in Drouot Assurances SA v Consolidated Metallurgical Industries and others,185 
the Court of Justice ruled that an insurer and its insured will not be regarded as 
the same parties for the purposes of Article 21 of the Convention (now Article 27 
of the Regulation) unless the interests of the insurer and the insured can be said to 
be identical, at least as regard the particular subject matter of the dispute before 
the court.186 

Article 28 of the Brussels I Regulation (Article 22 of the 1968 Brussels Convention) 18.112 
provides that where related actions are brought in courts of different Contracting 
States, the courts other than those first seised of the matter have a discretion to 
decline jurisdiction if the actions can properly be consolidated before the first 
court. The first court seised will have to be shown to have independent jurisdic- 
tion over the second and subsequent actions before these jurisdictions can be 
declined by the second court, otherwise these subsequent actions may simply be 
stayed pending resolution of the first action. Related actions are defined by the 
Article 28(3) of the Brussels I Regulation (Article 22(3) of the 1968 Brussels 
Convention ) as those 'so closely connected that it is expedient to hear and 
determine them together to avoid the risk of irreconcilable judgments resulting 
from the same proceedings'.187 The concept of relatedness (same cause of action/ 
different parties) has been a broadly construed and specifically EU law one, the 
purpose of which is to avoid the possibility of conflicting or irreconcilable 
judgments as between the courts of Member States.188 

Anti-suit injunctions 

The Court of Appeal of England and Wales had held that its power to grant 18.113 
anti-suit injunctions was not restricted in cases involving parties resident in 
Brussels Convention /Regulation States to situations where English jurisdiction 
had been established under either Article 17/23 or Article 21/27. Instead, the 
English courts were said to have a wide -ranging and inherent power that 
survived the particular rules of the Convention to protect its process and to 
prevent any abuse of process.189 This line of case law was in effect overruled by 
the Court of Justice when Turner v Grovit was referred there by the House of 
Lords.190 And in Allianz and Generali Assicurazioni Generali, the Grand Chamber of 
the CJEU ruled that that the principle of mutual trust in the administration of 

185 Case C- 351/96 Drouot Assurances SA v Consolidated Metallurgical Industries and others [1998] ECR 
I -3075. 

186 In Case C -39/02 Mærsk Olie & Gas A/S y Firma M de Haan en W de Boer [2004] ECR I -9657, the 
CJEU held that an application to a court of an EU Member State by a ship -owner for the establishment 
of a liability limitation fund in which the potential victim of the damage is indicated, and an action for 
damages brought before a court of another Contracting State by that victim against the ship -owner, do 
not create a situation of lis pendens within the terms of the Brussels I rules. 

187 Bank of Scotland y Banque Nationale de Paris, 1996 SLT 103 (OH). 
188 See Case C- 406/92 Owners of the Cargo lately on board the Ship 'Tatry' y The Owners of the Ship 

'Maciej Rataj' [1994] ECR 5439, followed in Sarrio SA y Kuwait Investment Authority [1999] AC 32 (HL). 
189 Turner v Grovit [2000] QB 345 (CA). See, to similar effect, Continental Bank y Aeakos Compania 

[1994] 1 Lloyd's Law Reports 505 (CA). 
190 See Case C- 159/02 Turner v Grovit [2004] ECR I -3565. 
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justice among and by the Member States of the EU means that it is contrary to EU 

law for an anti-suit injunction to be granted by the courts in one Member State 

against litigation proceeding in the courts of another Member State, even if such 
an injunction is sought and granted on the basis of an ex facie valid and binding 
arbitration agreement.19' 

The recognition and enforcement of Member States' judgments under Brussels I 

18.114 In the case of the recognition and enforcement of the judgments of the courts of 

other Member States, the relevant principles are those, specified in recital 6 and 

recitals 16 and 17 in the Preamble to the Brussels I Regulation, of free movement 
of judgments and mutual trust in the administration of justice (resulting in a 

presumption in favour of execution of the foreign judgment favor executionis).192 

The general guiding principle of the Brussels I Regulation is to facilitate the 'free 

movement of judgments' among the EU Member States.193 In effect, the aim of the 

Brussels I Regulation is to create a situation whereby national borders between 
the Member States shall be considered of no account when it comes to the 

recognition and enforcement of judgments properly and lawfully obtained from 

the domestic courts of any one Member State.194 

Recognition of Member States' judgment in civil and commercial matters 

18.115 Article 33(1) of the Brussels I Regulation (Article 26(1) of the Convention) sets out 

general principle that a judgment given in a participating State shall be recog- 

nised in other Contracting States without any special procedure being required.195 

191 Allianz and Generali Assicurazioni Generali [2009] ECR I -663 (Grand Chamber). 
192 See, in particular, Case C- 283/05 ASML [2006] ECR I- 12041, para 23; Case C- 185/07 Allianz and 

Generali Assicurazioni Generali [2009] ECR I -663, para 24; and Case C- 420/07 Apostolides [2009] ECR 

I -3571, para 73. 
193 For uncontested claims in civil and commercial matters Regulation (EC) No 805/2004 [2004] OJ 

L143/15 creates a common European Enforcement Order which can be produced by the issuing State 

without the need for approval or recognition by the judicial authorities in which enforcement is 

sought. The common European Enforcement Order procedure is intended to cover the situations in 

which a creditor -given the verified absence of any dispute by the debtor as to the nature or extent of 

a pecuniary claim -has obtained either a court decision against that debtor, or an enforceable 
document that requires the debtor's express consent (be that a formal çourt settlement document or 

minute, or some other authenticated instrument). This procedure is complemented by the European 
order for payment procedure created by Regulation (EC) No 1896/2006 [2006] OJ L399/1, the 

purposes of the Regulation being to simplify, speed up and reduce the costs of litigation in 

cross -border cases concerning uncontested pecuniary claims by allowing for the free circulation of 

standardised European orders for payment throughout the Member States, which renders unneces- 
sary any intermediate proceedings in the Member State of enforcement prior to recognition and 

enforcement. Lastly, Regulation (EC) No 861/2007 [2007] OJ L199/1 establishes a common European 
Small Claims Procedure for contested cross- border small (less than 2,000) claims for monies in civil 

and commercial disputes. 
194 See generally P Gottwald, 'Recognition and Enforcement of Foreign Judgments under the 

Brussels Convention' in D Carey -Miller and P Beaumont (eds), The Option of Litigating in Europe 

(London, British Institute of International and Comparative Law1993) at 31-41. 
199 See, eg, Case C- 420/07 Apostolides [2009] ECR I -3571, where the Grand Chamber held that the 

fact that a judgment given by the Cypriot court concerning land situated in an area of that State 

(Turkish- occupied Northern Cyprus) over which the Government of Cyprus does not exercise 
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Recognition of a judgment of a court of another Member State may be refused in 18.116 
the very limited circumstances expressly provided for in Article 34 of the Brussels 
I Regulation, namely, as being manifestly contrary to public policy (Article 27 of 
the Convention).196 Alternatively, recognition may be refused where there is a 
breach of the exclusive jurisdiction and special jurisdiction in insurance and 
consumer contracts under reference to Article 35 of the Regulation (Article 28 of 
the Convention). The Court of Justice has also ruled that where a court of the 
State in which recognition is sought finds that a judgment of a court of another 
Contracting State is irreconcilable with a judgment given by a court of the former 
State in a dispute between the same parties, it is required to refuse to recognise 
the foreign judgment197; otherwise, Article 36 of the Regulation (Article 29 of the 
Convention) prohibits the recognising court from reviewing the foreign judgment 
as to its substance. The court from whom recognition is sought is, in general, 
bound by the foreign court's findings in fact. Article 37(1) of the Regulation 
(Article 30(1) of the Convention) provides that 

A court of a Member State in which recognition is sought of a judgment given in another 
Member State may stay the proceedings if an ordinary appeal against the judgment has 
been lodged. 

The enforcement of Member States' judgments in civil and commercial matters 

Once recognised, a judgment should be able to be enforced in another Member 18.117 
State, since a foreign judgment which has been recognised by virtue of Article 33 
of the Regulation (Article 26 of the Convention) must have the same effects in the 
State in which enforcement is sought as it does in the State in which judgment is 

effective control cannot, as a practical matter, be enforced, does not constitute a ground for refusal of 
recognition or enforcement by a UK court under Art 34(1) of Regulation No 44/2001 and does not 
mean that such a judgment is unenforceable for the purposes of Art 38(1) of that Regulation. 

196 Generally the public policy exemption is construed very narrowly by the Court of Justice: see, 
eg, Case C -38/98 Renault v Maxcar [2000] ECR I -2973. In Case C -39/02 Mxrsk Olie & Gas A/S y Firma M 
de Haan en W de Boer [2004] ECR I -9657, the CJEU held that a decision to establish a liability limitation 
fund, in the absence of prior service on the claimant concerned, and even where the latter had 
appealed against that decision in order to challenge the jurisdiction of the court which delivered it, 
could not be refused recognition in another Contracting State pursuant to Art 27(2) of that Conven- 
tion, on condition that it was duly served on or notified to the defendant in good time. However, in 
Case C -7/98 Krombach v Bamberski [2000] ECR I -1935, the Court of Justice held that a national court 
was entitled to take into account in relation to the public policy grounds, the norms for a fair trial set 
out in the ECHR, and in particular the right to defend oneself through legal representation and not 
necessarily in person. And in Case C- 394/07 Gambazzi y Daimler- Chrysler Canada Inc [2009] ECR I -2563, 
the Court of Justice held that the court of the State in which enforcement is sought may take into 
account, with regard to the public policy clause referred to in that article, the fact that the court of the 
State of origin ruled on the applicant's claims without hearing the defendant, who had entered 
appearance before it but who was excluded from the proceedings by court order on the ground that he 
had not complied with the obligations imposed by an order made earlier in the same proceedings. If, 
following a comprehensive assessment of the proceedings and in the light of all the circumstances, it 
appears to the court from which enforcement is sought that that exclusion measure constituted a 
manifest and disproportionate infringement of the defendant's right to be heard then it need not 
recognise the foreign judgment. 

197 Case C -80/00 Italian Leather SpA y WECO Polstermöbel GmbH & Co [2002] ECR I -4995. 
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given.198 The enforcement of foreign judgments is dealt with by Articles 38 to 52 

of the Regulation (Articles 31 to 45 of the Convention). 

18.118 Strictly, the Brussels I Regulation merely regulates the procedure for obtaining an 

order for the enforcement of foreign enforceable instruments and does not deal 
with execution itself, which continues to be governed by the domestic law of the 

court in which enforcement is sought.199 However, the application of the proce- 
dural rules of the Member State in which enforcement is sought may not impair 
the effectiveness of the scheme laid down by the Brussels Regulation as regards 
enforcement orders, by frustrating the principles laid down in that regard, 
whether expressly or by implication, by the Regulation itself.20° 

18.119 The general principle set out in Article 38(1) of the Regulation (Article 31(1) of the 

Convention) is that a judgment given in a Member State and enforceable in that 
State shall be enforced in another Member State when, on the application of any 

interested party, it has been declared enforceable there.201 

18.120 The procedure whereby such an 'enforcement declaration' may be obtained is a 

matter for the law of the State in which enforcement is sought (Article 40 of the 

Regulation; Article 33(1) of the Convention). The application for either full or 

partial enforcement under Article 48 of the Brussels I Regulation (Article 42 of the 

Convention) may be refused under the 1968 Brussels Convention only on the 

same limited grounds as recognition may be refused, that is to say Articles 27 and 

28 of the Convention. By contrast, under Article 41 of the Brussels I Regulation, 
the judgment shall be declared enforceable immediately on completion of the 

formalities in Article 53 without any review under Articles 34 and 35 of the 

Regulation. The party against whom enforcement is sought shall not at this stage 

of the proceedings be entitled to make any submissions on the application. Article 

36 of the Regulation (Article 34(3) of the Convention) provide that in no 

circumstances may the foreign judgment be reviewed as to its substance. 

Appeal against enforcement of civil and commercial judgments 

18.121 Article 43 of the Regulation (Articles 36202 and 37(1) of the Convention) provides 
for the possibility of appeal against the authorisation of enforcement by the party 

198 Case 145/86 Hoffman v Krieg [1988] ECR 546 at 666, para 11: '[A] foreign judgment which has 

been recognised by virtue of Article 26 must in principle have the same effects in the State in which 

enforcement is sought as it does in the State in which judgment is given.' 
199 See Case 148/84 Deutsche Genossenschaftsbank [1985] ECR 1981, para 18; Case 119/84 Capelloni 

and Aquilini [1985] ECR 3147, para 16. 
200 See Case C- 365/88 Hagen [1990] ECR I -1845, para 20. 
201 See C- 267/97 Coursier v Fortis Bank [1999] ECR I -2543. 
202 In Case C -3/05 Verdoliva v JM Van der Hoeven BV [2006] ECR I -1579, the Court of Justice held 

that Art 36 of the Brussels I Convention requires due service of the decision authorising enforcement 
in accordance with the procedural rules of the Contracting State in which enforcement is sought. 

Accordingly, in cases of failure of, or defective, service of the decision authorising enforcement, the 

mere fact that the party against whom enforcement is sought has notice of that decision is not 

sufficient to cause time to run for the purposes of the time -limit for an appeal fixed in that article. 
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against whom enforcement is sought 203 The Court of Justice has stated that the 
appeal procedure envisaged by this Article relates solely to the legal question 
whether, having regard to the reasons exhaustively specified in Articles 34 and 35 
of the Regulation (Articles 27 and 28 of the Convention), the enforcement order 
has been lawfully issued 204 The difference between Article 34(2) of the Brussels I 
Regulation and Article 27(2) of the 1968 Brussels Convention is that Article 34(2) 
of the Brussels I Regulation, unlike Article 27(2) of the 1968 Brussels Convention, 
does not necessarily require the document which instituted the proceedings to be 
duly served, but does require that the rights of the defence are effectively 
respected,2o5 

If there are no grounds for objection under Article 34 or 35 of the Brussels I 18.122 
Regulation then there is no basis for any appea1.206 Although Article 44 of the 
Regulation (Article 37(2) of the Convention) apparently provides for a single 
further appeal on a point of law against the judgment given on the original 
appeal against enforcement, the case law of the Court of Justice is to the effect that 
no such further appeal can be taken against any decision of the Article 43 
enforcement appeal court to impose, recall or refuse an application for a stay in 
the proceedings.207 

Under Articles 34(2) and 45(1) of the Brussels I Regulation, the recognition or 18.123 
enforcement of a default judgment must be refused: 

a) if there is an appeal; and 
b) if the defendant was not served with the document which instituted the 

proceedings (or equivalent document) in sufficient time and in such a way as 
to enable him to arrange for his defence, unless the defendant failed to 
commence proceedings to challenge that judgment before the courts of the 
Member State of origin when it was possible for him to do so. 

Thus even if a default judgment has been issued on the basis of a document 
instituting proceedings which was not served on the defendant in sufficient time 
and in such a way as to enable him to arrange for his defence, it must still be 

203 In Case C- 167/08 Draka NK Cables Ltd y Omnipol Ltd [2009] ECR I -3477. it was held that a creditor 
of a debtor cannot lodge an appeal against a decision on a request for a declaration of enforceability if 
he has not formally appeared as a party in the proceedings in which another creditor of that debtor 
applied for that declaration of enforceability. 

204 Case C- 183/90 Van Dalfsen y Van Loon above n 10 at 4773, para 23: 'The appeal procedure 
envisaged by Article 36 relates to the legal question whether, regard being had to the reasons 
exhaustively specified in Articles 27 and 28 of the Convention, the enforcement order has been 
lawfully issued.' In Case C- 522/03 Scania Finance France SA y Rockinger Spezialfabrik für Anhängerkup- 
plungen GmbH & Co [2005] ECR I -8639, the CJEU ruled that where there is a convention on the service 
of judicial documents between the State in which the judgment is given and the State in which 
enforcement is sought, the question whether the document instituting the proceedings has been duly 
served must be determined in the light of the provisions of that convention. 

205 See Case C- 283/05 ASML [2006] ECR I -12041 at para 20. 
206 See Case 119/84 Cappelloni and Aquilini v Pelkmans [1985] ECR 3147 at 3162, para 35: '[T]he only 

means of challenging the decision authorising enforcement afforded by the Convention is the appeal 
referred to in Article 36. Consequently any other remedy provided for by the national law of the court 
in question, even if limited to the part of the decision which implicitly authorises the protective 
measures, is excluded.' 

207 Case C- 183/90 Van Dalfsen y Van Loon above n 10. 
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recognised if the defendant did not take the initiative to appeal against that 
default judgment when it was possible for him to do so.208 

18.124 From its plain wording, Article 46(1) of the Regulation (Article 38(1) of the 

Convention) appears to give the court considering an appeal against enforcement 
of a foreign judgment a broad and unfettered discretion to stay enforcement 
proceedings if the original foreign judgment is under appea1209 The Court of 

Justice has, however, given the following gloss on the text of this provision: 

[T]he first paragraph of Article 38 of the Convention [now Article 46(1) of the Regula- 
tion] since it is a derogation, must be interpreted strictly so as not to prejudice the 

effectiveness of Article 31 of the Convention [now Article 38(1) of the Regulation] and 
detract from its object, namely to permit the free movement of judgments by allowing 
judgments given in a Contracting State and enforceable in that State to be enforced in 

another State 2i° 

18.125 It is only where no adequate security is provided by the judgment creditor that 
the enforcement appeal court might consider using its power under Article 46(1) 

of the Regulation (Article 38(1) of the Convention) to order a stay in the 

enforcement proceedings. Further, the Court of Justice has held that the power of 

the Article 43 enforcement appeal court to impose a stay in the enforcement 
proceedings under Article 46(1) of the Regulation (Article 38(1) of the Conven- 
tion) is limited to situations where there has been some relevant change of 

circumstances between the parties since the foreign court first ordered provisional 
enforcement of its judgment 211 

18.126 Where the court of a Contracting State in which enforcement of a foreign 
judgment is sought considers that the party against whom such enforcement is 

sought might suffer damage as a result of the enforcement of a judgment which 
has not become res judicata and may yet be amended or indeed reversed, Article 
46(3) of the Regulation (Article 38(3) of the Convention) gives that court power to 

make this enforcement conditional on the provision of adequate security to the 

judgment debtor.212 The power to order security under Article 46(3) is, however, 
in no sense subordinate too, or dependent upon, the exercise of the enforcement 
appeal court's Article 46(1) power to grant a stay in the proceedings. It would 
seem to be a quite separate and individual power which comes into force once the 

appeal has been refused and the enforcement authorised. 

2 °a See Case C- 420/07 Apostolides [2009] ECR I -3571 (Grand Chamber), para 77. 
2°9 See Case 43/77 Industrial Diamond Supplies v Luigi Riva [1977] ECR 2175, where the Court 

considered the question as to what constituted an ordinary as opposed to extraordinary appeal under 
Art 38(1). 

uo Case C- 183/90 Van Dalfsen v Van Loon, above n 10, para 30. 
21 Ibid, at 4776, para 35: 'The scheme of the Convention and in particular the principle of the free 

movement of judgments, which is one of the Convention's essential objects, prevents a party from 

invoking before the court called upon to decide, under the first paragraph of Article 38, upon an 

application for a stay of the proceedings in the appeal lodged against the enforcement order, grounds 
which he could have pleaded before the foreign court.' 

u2 See Case C- 432/93 Société d'informatique Service Réalisation (SISRO) v Ampersand Software BV 

[1995] ECR I -2269. 
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The Article 46(3) power was designed to ensure that the judgment debtor did not 18.127 
find that it was unable to recover the judgment debt from the judgment creditor if 
the original judgment was overturned on appea1.213 It is clear that an Article 46(3) 
security order can be granted only where the debtor's appeal against enforcement 
is finally refused by the court designated by Article 43 of the Regulation (Article 
37(1) of the Convention) as the enforcement appeal court; there is then no power 
under Article 46 of the Regulation (Article 38 of the Convention) or any other 
provision of the Convention or Regulation for the court before which an enforce- 
ment appeal is taken to order for non -enforcement or stay to be made conditional 
on the judgment debtor providing security to the judgment creditor.214 

It is clear that the Article 46 power to order a stay has to be interpreted and, by 18.128 
implication, applied strictly because it derogates from the general principle in 
favour of recognition of foreign judgments. By contrast, the Article 46(3) power to 
order security in favour of the judgment debtor against whom enforcement is 
ordered accords with the general principles of the Convention, since it favours 
the recognition and enforcement of such judgments, albeit subject to certain 
conditions. Thus, it may be argued that where a national court has a choice of 
actions, one which accords with the purposes of the Convention and another 
which derogates therefrom, it should choose the former because the objectives of 
the Convention are to be favoured if possible. Thus, if the requirements of 
protection of the judgment debtor's interest where an appeal is pending may be 
met by making the enforcement of the judgment subject to the provision of 
security by the judgment creditor, this course should be chosen. It is only where it 
would not be possible to secure the judgment debtor's interests in this way that 
the national court before which an appeal against enforcement is pending may 
consider staying the proceedings 215 

Article 47(3) of the Brussels I Regulation (paralleling Article 39(1) of the 1968 18.129 
Brussels Convention ) provides that until the time for an appeal has expired 
pursuant to Article 43(5) against the declaration of enforceability, or until any 
appeal taken has been determined, the party seeking enforcement of the judg- 
ment can only take 'protective measures' against the other party's property. The 

213 See the Jenard Report, above n 5, at para A1.224, which states that the purpose of the power 
under Art 38 of the 1968 Brussels Convention (now Art 46 of the Brussels I Regulation) to order a stay 
is 'to protect the judgment debtor against any loss which could result from the enforcement of a 
judgment which has not yet become res judicata'. Judicial notice is to be taken of the Jenard Report and 
associated reports by virtue of s 3(3) of the Civil Jurisdiction and Judgments Act 1982. 

214 See the Opinion of AG Slynn in Case 258/83 Brennero v Wendel [1984] ECR 3971 at 3988: 
'Enforcement is the carrying out of the original judgment. It is only when the court hearing the appeal 
decides that enforcement may proceed that it has power to order security. The decision is taken only 
on the final hearing of the appeal. It is a protection to the debtor alternative to granting a stay, so that 
if the appeal is allowed in the State where the judgment is given, the debtor may have a remedy if his 
goods have been taken or used or dispersed.' Compare, however, with the decision in Petereit v 
Babcock International Holdings Ltd [1990] 1 WLR 350 at 358, where the judge in the case effectively 
combined the powers granted him under the Brussels Convention Arts 38(1) and 38(3) respectively on 
the basis of his understanding of the Convention as giving him 'a general and unfettered discretion ... 
to stay the enforcement proceedings if an appeal is pending in the state in which judgment was 
obtained'. 

213 Case C- 183/90 Van Dalfsen v Van Loon, above n 10, para 30. 
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freezing rather than the seizing of assets is permitted: for example, in Scotland, 
inhibitions and arrestments; and in England, freezing orders (formerly Marna 
injunctions). 

18.130 Article 47(2) of the Brussels I Regulation (Article 39(2) of the 1968 Brussels 

Convention) provides that 'the decision authorising enforcement shall carry with 

it the power to proceed to any such protective measures [against the property of 

the party against whom enforcement is sought]' such that, the Court of Justice has 

held, no national court authorisation is necessary to entitle the applicant for 

enforcement to take 'protective measures' against the property of the person 
against whom enforcement is sought pending the hearing of any appeal against 

enforcement 216 This enforcer's right to execute protective measures is provided 
for directly in the Convention, and its granting and exercise is not subject to the 

discretion of the Court. 

Enforcement of 'authentic instruments' 

18.131 Article 57 of the Brussels I Regulation (Article 50 of the 1968 Brussels Convention) 
provides that 

a document which has been formally drawn up or registered as an authentic instrument 
and is enforceable in one Member State shall, in another Member State, be declared 

enforceable there, on application made in accordance with the procedures provided for 

in [relation to the enforcement of court judgments]. 

The Court of Justice has held that this provision does not apply as regards a 

privately signed and witnessed written admission of indebtedness by one party 

without any form of public registration or notarising by a public authority, albeit 

that that admission is enforceable under the laws of the State in which it was 

drawn up. In effect, there would seem to be some requirement of public 

registration of a document within the Member State before it is regarded as 

enforceable across EU borders under the Regulation.217 

The Lugano Convention on Civil Jurisdiction and Judgments 

18.132 The Lugano Convention of 1988, which paralleled the provisions of the 1968 

Brussels Convention, first established common rules of jurisdiction between the 

Member States of the EU and the Members of the EEA, as well as Switzerland.218 

216 Case 119/84 Cappelloni and Aquilini y Pelkmans [1985] ECR 3147. 
217 See Case C- 260/97 Unibank y Christensen [1999] ECR I -3715. 
218 The Court of Justice had no jurisdiction to interpret the provisions of the original Lugano 

Convention as this was not incorporated into EU law (since at the time the EU had no general private 

international law competence). Thus in Agnew and others y Länsförsäkringsbolagens AB [2001] 2 AC 223, 

concerning the insurance special jurisdiction provisions of the original Lugano Convention, the House 

of Lords was unable to make a reference to the CJEU. 
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The drafters of the Lugano Convention 2007, which replaces it 2i9 have taken into 
account not only the original Brussels Convention but also the Brussels I Regula- 
tion. The provisions of the 2007 Lugano Convention and the Brussels I Regulation 
mirror each another almost word for word 220 

Although the 2007 Lugano Convention has become incorporated into EU law,221 18.133 
the Court of Justice only has jurisdiction to decide on questions of the proper 
interpretation of its provisions as regards its application by the courts of the EU 
Member States.222 In any such preliminary reference from the court of an EU 
Member State, other Lugano Contracting but non -EU Member States may submit 
their own statements of case or written observations to the CJEU.223 

rotocol 2 to the 2007 Lugano Convention provides, in addition, that there should 18.134 
be an exchange of information among the national courts of the Lugano Contract- 
ing States to ensure as far as possible, while deferring to the independence of the 
national courts, uniform interpretation of its provisions. Further, every national 
court of the Lugano Contracting Parties is enjoined by Article 1 of Protocol 2 to 
'pay due account to the principles laid down by any relevant decision' on the old 
and new Lugano Conventions, and on the 1968 Brussels Convention and the 
Brussels I Regulation, 'which have been rendered by the courts of the States 
bound by this Convention and by the Court of Justice'.224 

The Rome I Regulation (EC) No 593/2008 

The Rome I Regulation 593/2008225 sets out common EU law rules by which the 18.135 
courts of the Member States may determine the applicable law of cross - border 
contracts in civil and commercial matters. The Rome I Regulation replaces the 
1980 Rome Convention,226 which first laid down common choice of law rules to 
determine which legal system applied to the obligation in question in contractual 

219 See Council Decision 2007/712/EC [2007] OJ L339/1 and Council Decision 2009/430/EC [2009] 
OJ L147/1 on the adoption by the EU of the new Lugano II Convention with Switzerland, Norway 
and Iceland on jurisdiction and the recognition and enforcement of judgments in civil and commercial 
matters. 

'20 See [2009] OJ L147/5 for the text of the 2007 Lugano Convention. 
2'1 See Opinion 1/03 On the competence of the Eli to conclude the new Lugano Convention [2006] ECR 

I -1145 for a full survey by the full CJEU of the provisions of the (then still draft) Convention and its 
relationship with EU law generally. 

vz See recital 4 to Protocol 2 to the 2007 Lugano Convention: 'Considering that this [2007 Lugano] 
Convention becomes part of Community rules and that therefore the Court of Justice of the European 
Communities has jurisdiction to give rulings on the interpretation of the provisions of this Convention 
as regards the application by the courts of the Member States of the European Community'. 

220 See Art 1(2)(ií) of Protocol 2 to the 2007 Lugano Convention. 
224 See the Civil Jurisdiction and Judgments Regulations 2009 (SI 2009/3131) bringing the provi- 

sions of the new Lugano Convention into effect in the UK with effect from 1 January 2010. 
vs [2008] OJ L177/6. 
226. For criticism of earlier proposals for its replacement, see S Dutson, 'A dangerous proposal -the 

European Commission's attempt to amend the law applicable to contractual obligations' [2006] Journal 
of Business Law 608. 
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disputes generally.227 The Rome I Regulation applies to contracts concluded after 

17 December 2009; otherwise the relevant rules on applicable law are as set out in 

the Rome Convention which, in Article 17, provided that its provisions only 

applied to contracts made after the date on which the Convention came into force 

in the Member State in question.228 

18.136 Although the Brussels Protocol to the Rome Convention, which conferred juris- 

diction on the Court of Justice to interpret its provisions, was agreed among the 

Contracting Parties, it took some time for its provisions to be ratified, and they 

did not, in fact, come into force until 1 August 2004. As result of that, there has 

been very little case law from the Court of Justice on the interpretation of the 

Rome Convention.229 In the absence of a body such case law from Luxembourg, 
UK courts have referred to the case law from the domestic courts of other 

Contracting States in order to ensure a uniform interpretation across Europe.230 

18.137 The Rome I Regulation seeks to achieve a measure of consistency in the private 
international law rules of the EU -for example, seeking to ensure that the same 

interpretation is given to phrases such as 'civil and commercial matters', 'con- 

sumer contract', 'contracts for sale of goods' or for 'provision of services' across a 

variety of EU regulations and directives, and that overriding mandatory provi- 

sions of the country to which a worker is posted (as provided for in the Posted 

Workers Directive 96/71/EC231) continue to apply in relation to the interpretation 
of employment contracts. But the provisions of the Rome I Regulation are not 

intended to affect international conventions to which one or more Member States 

were parties at the time when this Regulation was adopted. 

18.138 Like the Brussels I Regulation, the Rome I Regulation does not cover revenue, 
customs or administrative matters (Article 1(1)). But the Rome I Regulation also 

has no application to a broad range of issues specifically enumerated in Article 

1(2), including: questions involving the status or legal capacity of natural persons, 
albeit that issues of contractual capacity may arise incidentally; obligations 
arising out of 'family relationships' (broadly defined), including maintenance 
obligations; obligations arising out of (quasi -)matrimonial property regimes and 

wills and succession; obligations arising under bills of exchange, cheques and 

promissory notes, and other negotiable instruments; arbitration agreements and 

agreements on the choice of court; questions governed by the law of companies 
and other legal persons, and the personal liability of officers and members as such 

for the obligations of the company or body; the question whether an agent is able 

227 For the background to the Rome Convention, see the Giuliano and Lagarde Report on 

applicable law in contract [1980] OJ C282/1. 
228 In. the UK the Rome Convention came into force on 1 April 1991 by virtue of the Contracts 

(Applicable Law) Act 1990. 
9 The first ever (and, at the time of writing, the sole) Rome Convention case from the CJEU was 

the decision of the Grand Chamber in Case C- 133/08 Intercontainer Interfrigo SC (ICF) v Balkenende 

oosthuizen BV [2009] ECR I -9687. 
23o See, eg, Raffeissen Zentralbank Österreich AG v Five Star General Trading LLC and others [2001] QB 

825 (CA), in particular the judgment of Mance LJ at para 49. See generally J Hill, 'Choice of law in 

contract under the Rome Convention: the approach of the UK courts' (2004) 53 ICLQ 325. 
231 [1996] OJ L18/1. The provisions of the Posted Workers Directive are discussed more fully in ell 

12 at paras 12.74- 12.78. 
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to bind a principal, or an organ to bind a company or other body corporate or 
unincorporated, in relation to a third party; the constitution of trusts and the 
relationship between settlors, trustees and beneficiaries; obligations arising out of 
dealings prior to the conclusion of a contract; and occupation -related life assur- 
ance or sickness /incapacity insurance contracts lawfully entered into with under- 
takings which do not fall within the scope of Article 2 of the Consolidated Life 
Assurance Directive 2002/83/EC,232 as amended. 

Article 3(1) of both the Rome Convention and the Rome I Regulation sets out the 18.139 
general principle applied by the courts that a contract shall be governed by the 
law chosen by the parties, either expressly or demonstrated with reasonable 
certainty from the terms of the contract or the circumstances of the case 233 Article 
10(2) of the Rome I Regulation (and Article 8(1) of the Rome Convention) 
provides that, in determining whether a party has consented to the making of a 
contract, reference may be made to the law of the place of his habitual residence, 
if it reasonable to do so.234 

In the absence of any specific choice by the parties as to applicable law, Article 18.140 
4(1) of the Rome Convention specified as the general rule that the contract should 
be governed by the law of the country 'with which is it most closely connected'. 
This was presumed to be the place of habitual residence or central administration 
of the party 'who is to effect the performance which is characteristic of the 
contract'235 Consequently, where there was no valid choice of law clause, it was 
necessary under the Rome Convention to identify the action constituting the 
characteristic performance of the contract, as well as the party by whom it was to 
be performed.236 

The Rome I Regulation, in the interests of legal certainty, takes a different 18.141 
approach from that set out in the Rome Convention, by setting out a series of 
specific rules for differing categories of contract. Thus, unless it is clear from all 
the circumstances of the case that the contract is manifestly more closely con- 
nected with a country other than that indicated, Article 4(1) of the Rome I 
Regulation provides that: 

a) a contract for the sale of goods shall be governed by the law of the country 
where the seller has his habitual residence; 

b) a contract for the provision of services shall be governed by the law of the 
country where the service provider has his habitual residence; 

c) a tenancy of immovable property concluded for temporary private use for a 
period of no more than six consecutive months shall be governed by the law 

232 
[2002] OJ L345/1. 

233 See ISS Machinery Services Ltd v Enterprises Shipping and Trading SA and others [2001] All ER (D) 
276 (Jul) (CA) per Potter LJ at para 17 and Mance LT at para 22. 

234_ See Egon Oldendorff v Liberia Corporation [1995] 2 Lloyd's Law Reports 64. 
33 See, eg, Bank of Baroda v Vysya Bank Ltd [1994] 2 Lloyd's Law Reports 87. 

736 
See, eg, Case C- 133/08 Intercontainer Interfrigo SC (ICF) v Balkenende Oosthuizen BV [2009] ECR 

I -9687 (Grand Chamber), where the provisions of Art 4 of the Rome Convention as applied to a 
contract for carriage of goods, in particular a charter party, were the subject of detailed consideration 
and analysis to determine these issues. 
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of the country where the landlord has his habitual residence, provided that 

the tenant is a natural person and has his habitual residence in the same 

country, otherwise a contract relating to a tenancy of immovable property or 

to a right in rem in immovable property or to a tenancy of immovable 
property shall be governed by the law of the country where the property is 

situated; 
d) a franchise contract shall be governed by the law of the country where the 

franchisee has his habitual residence; 
e) a distribution contract shall be governed by the law of the country where the 

distributor has his habitual residence; 
f) a contract for the sale of goods by auction shall be governed by the law of the 

country where the auction takes place, if such a place can be determined; 
g) a contract concluded within a multilateral system which brings together or 

facilitates the bringing together of multiple third -party buying and selling 
interests in financial instruments (as defined by Article 4(1), point (17) of 

Directive 2004/39/EC237) all in accordance with one legal system's non- 

discretionary rules, shall be governed by that law; and 
h) contracts which do not fall into any (or into more than one of) the foregoing 

categories are governed by the law of the country where the party required to 

effect the characteristic performance of the contract has his habitual resi- 

dence. 

It is only if the applicable law still cannot be determined under the application of 

these rules that one then looks to the country with which the contract is most 

closely connected to determine its applicable or governing law. 

18.142 Article 5 of the Rome I Regulation then provides detailed rules for determining 
the applicable law in contracts for the carriage of goods or persons. Article 6 sets 

out the general presumption that the applicable law in consumer contracts will be 

the law of the place where the consumer resides. Article 7 makes detailed 
provision for the determination of the applicable law in insurance contracts. 
Article 8 concerns individual employment contracts; and while accepting that in 

principle the applicable law should be governed by the choice of the parties, this 

should not have the effect of 

depriving the employee of the protection afforded to him by provisions that cannot be 

derogated from by agreement under the law that, in the absence of choice, would have 

been applicable 238 

Article 9 refers to 'overriding mandatory provisions', which are defined as 

provisions the respect for which is regarded as crucial by a country for safeguarding its 

public interests, such as its political, social or economic organisation ... 

23' Directive 2004/39/EC on markets in financial instruments ([2004] OJ L145/1). 
238 See too Case C -29/10 Heiko Koelzsch y Luxembourg 15 March, [2011] ECR I -nyr in which the CJEIJ 

held that where an employee carries out his activities in more than one Member State, the law of the 

country where he performs the greater part of his professional obligations applies when resolving a 

dispute relating to his employment contract on the basis that the essential objective is to guarantee 
adequate protection for the employee as being the weaker party to the contract. 
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and which are consequently said to apply irrespective of the law otherwise 
applicable to the contract under the Rome I Regulation. Examples of such 
overriding provisions in the EU legal order might relate to mandatory 'weaker 
party' protection, such as is afforded in some cases to consumers or employees, 
or, indeed, in one case, to commercial agents against their principal.239 Lastly, 
Article 21 provides that 

The application of a provision of the law of any country specified by this Regulation 
may be refused only if such application is manifestly incompatible with the public 
policy (ordre public) of the forum. 

The Rome II Regulation (EC) No 864/2007 

The Rome II Regulation (EC) 864/2007240 makes provision for determining 18.143 
among EU Member States (including the UK and Ireland but excluding Denmark) 
the applicable law in non -contractual civil wrongs. Its provisions. apply to events 
giving rise to damage which occur on or after 11 January 2009. It is intended that 
the provisions of the Rome II Regulation shall be interpreted consistently with the 
interpretation and application of both the Brussels I Regulation on jurisdiction in 
civil and commercial matters and the Rome I Regulation on applicable law in 
contract. Thus, as with those Regulations, its provisions do not apply to revenue, 
customs or administrative matters, 'or to the liability of the State for acts and 
omissions in the exercise of State authority'. 

In line with the Rome I Regulation on applicable law in contractual matters, the 18.144 
provisions of the Rome II Regulation are also excluded as regards: non- 
contractual obligations arising out of family -type relationships, including mainte- 
nance; non- contractual obligations arising out of (quasi -) matrimonial property 
regimes and wills and succession; non -contractual obligations arising under bills 
of exchange, cheques and promissory notes, and other negotiable instruments; 
non -contractual obligations arising out of the law of companies and other legal 
persons, including the personal liability of officers and members as such for the 
obligations of the company or firm and the personal liability of auditors to a 
company or to its members in the statutory audits of accounting documents; 
non -contractual obligations arising out of the relations between the settlors, 
trustees and beneficiaries of a voluntary trust; non -contractual obligations arising 
out of nuclear damage; and non -contractual obligations arising out of violations 
of privacy and rights relating to personality, including defamation. 

239 See Case C- 381/98 Ingmar GB Ltd y Eaton Leonard Technologies Inc [2000] ECR I -9305, where the 
Court of Justice observed at para 25: '[I]t is essential for the Community legal order that a principal 
established in a non- member country, whose commercial agent carries on his activity within the 
Community, cannot evade those provisions by the simple expedient of a choice -of -law clause. The 
Purpose served by the provisions in question requires that they be applied where the situation is 
closely connected with the Community, in particular where the commercial agent carries on his 
activity in the territory of a Member State, irrespective of the law by which the parties intended the 
contract to be governed.' 

240 [2007] OJ L199/40. 
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18.145 The Rome II Regulation provides in Article 4(1) for a general rule that the 

applicable law in the case of a non- contractual civil wrong should be that of the 

place where the direct damage (rather than any indirect consequences) occa- 

sioned by the wrongful event could be said to have occurred (lex loci damni). This 

general rule is chosen over the alternative of founding the applicable law on the 

place where the wrongful event may be said to have been committed (lex loci 

delicti commissi), which was the more common rule in the civilian system of 

Continental Europe. For the EU, this rule was said to have engendered uncer- 
tainty in cross - border situations. By contrast, the choice of applying as the general 
rule the governing law of the country where the direct damage occurred, is said 

to strike a fair balance between the interests of the person claimed to be liable and 

the person sustaining the damage; and is also said (in Recital 16 of the Rome II 

Regulation) to reflect 'the modern approach to civil liability and the development 
of systems of strict liability'. Accordingly, in cases of personal injury or damage to 

property, 'the country in which the damage occurs' should be the country in 

which the injury was sustained or the property was damaged respectively. 

18.146 However, the Rome II Regulation also provides -in Article 4(2), by way of special 
derogation from the general principle of lex loci damni -for the possibility of 

finding, in cases where the parties have their 'habitual residence' (which is 

further defined in Article 23) in the same country, that the applicable law should 
be ruled to be that of their common country of residence; and Article 4(3) -by 
way of exceptional 'escape clause' from Article 4(1) and (2) -allows for the 

possibility of a third country's law being found to be applicable (other than that 

where the damage occurred, or where the parties have their habitual residence) 
where it is clear from all the circumstances of the case that the tort /delict is 

manifestly more closely connected with that country. Article 4(3) gives by way of 

example of such a 'manifestly closer connection with another country' when there 

is a pre -existing contractual relationship between the parties that is 'closely 
connected with the tort /delict in question'. The Rome II Regulation is thereby 
intended to create a flexible framework of conflict -of -law rules which are sensi- 

tive to particular fact situations but which are applied uniformly across the EU. 

18.147 The Rome II Regulation additionally makes specific rules for special torts/ 
delicts -for example in Article 5 relation to product liability -where the general 
rule does not allow a reasonable balance to be struck between the interests at 

stake. Article 6 seeks to clarify the general rule of lex loci damni laid down in 

Article 4(1), by providing that in matters of unfair competition, the conflict -of -law 

rule should be one which should protect competitors, consumers and the general 

public, and ensure that the market economy functions properly. The connection to 

the law of the country where competitive relations or the collective interests of 

consumers are, or are likely to be, affected is said more generally to satisfy these 

objectives. The reference to non -contractual obligations arising out of restrictions 
of competition in Article 6(3) is intended to cover infringements of both national 
and Community competition law. The concept of 'restriction of competition' is to 

be understood as covering the damage caused by anti- competitive agreements 
contrary to Article 101 TFEU (formerly Article 81 EC) or similar national law 

provisions, as well as activity in abuse of a dominant position in breach of the 
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requirements of Article 102 TFEU (formerly Article 82 EC) or like measures within 
a Member State. The law applicable to such non- contractual obligations should be 
the law of the country where the market is, or is likely to be, affected. In those 
cases where the market is, or is likely to be, affected in more than one country, the 
claimant is then given the possibility of simply choosing as the applicable law the 
law of the court (lex fori) in which a claim has been raised. 

Article 7 of the Rome II Regulation applies to claims of 'environmental damage', 18.148 
which is understood as meaning an adverse change in a natural resource (such as 
water, land or air), or the impairment of a function performed by that resource for 
the benefit of another natural resource or of the public, or more generally 
impairment in eco- diversity. In principle the Rome II Regulation allows for the 
possibility of the person complaining of such environmental damage, and seeking 
compensation therefor, choosing as the applicable law the law of the court in 
which the action is raised, provided that the law of that court allows for such a 
choice to be made in this situation. 

In relation to infringements of intellectual property rights, Article 8 of the Rome II 18.149 
Regulation allows for the 'universally acknowledged principle' that the applica- 
ble law should be that of the Member State which created those rights (lex loci 
protectionis). 'Intellectual property rights' should, for the purposes of this Regula- 
tion, be interpreted as including actions based on breach of copyright and related 
rights, as well as sui generis rights for the protection of databases and industrial 
property rights. 

Article 9 of the Rome II Regulation makes particular provision in relation to civil 18.150 
wrongs connected with industrial action (strikes or lock- outs), and provides as a 
general principle that the law of the country where the industrial action was 
taken should apply. This rule is said to be without prejudice to the conditions 
relating to the exercise of such industrial action in accordance with national law, 
and is also without prejudice to the legal status of trade unions (or other 
representative organisations of workers) as is provided for in the law of the 
Member States. 

Provision is also made for special rules where damage is caused by an act other 18.151 
than a tort /delict, such as: in Article 10, unjust enrichment; in Article 11, agency 
of necessity (negotiorum gestio); and in Article 12, for fault or bad faith in 
contractual negotiation (culpa in contrahendo). This last concept is, for the purposes 
of the Rome II Regulation, to be an autonomous EU concept and not one 
necessarily to be interpreted within the meaning given to it in such national legal 
systems as already recognise the concept; for the purposes of the Rome II 
Regulation, culpa in contrahendo is said to include the violation of the duty of 
disclosure and the bad -faith breakdown of contractual negotiations or other 
dealings prior to and preparatory to the conclusion of a contract. 

The Rome II Regulation allows in Article 14 for the courts recognising and giving 18.152 
effect to the parties' choice as to the law applicable to a non -contractual obliga- 
tion. This choice may be either express or demonstrated with reasonable certainty 
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from the circumstances of the case. But the choice is not unregulated, since the 

Regulation seeks to protect weaker parties by imposing certain conditions. 

18.153 Article 16 of the Rome II Regulation envisages that in some cases the court seised 
may refuse to apply specific provisions of the otherwise applicable law on 

grounds of public policy (ordre public). The Regulation envisages, for example, the 

possible non -application of rules allowing non -compensatory exemplary or puni- 
tive damages of an excessive nature to be awarded. 

18.154 Article 17 of the Rome II Regulation provides for the court seised of a litigation 
concerning an accident which took place in a country other than the claimant's 
place of habitual residence, to take into account when determining liability the 

'rules of safety and conduct'; in road traffic accident cases this would clearly 
include road safety rules in that country. Article 18 provides that if either the law 

applicable to the non -contractual obligation, or the law applicable to the insur- 
ance contract so provides, the person having suffered damage may bring his or 

her claim directly against the insurer of the person liable to provide compensa- 
tion; and when determining quantification of damages in such a case, the court 
seised of the case is already enjoined to take account of the relevant actual 
circumstances of the specific victim when quantifying damages, including in 

particular the actual losses and costs of after -care and medical attention. 

18.155 Lastly, as with the Rome I Regulation, Article 26 of the Rome II Regulation 
provides that 

The application of a provision of the law of any country specified by this Regulation 
may be refused only if such application is manifestly incompatible with the public 

policy (ordre public) of the forum. 

The Insolvency Regulation 1346/2000 

18.156 Council Regulation No 1346/2000241 on Jurisdiction and Applicable Law in 

Bankruptcy and Insolvency Proceedings was adopted by the Council in May 

2000. Once again, this Regulation applies to all Member States, including the UK 

and Ireland (but excluding Denmark). 

18.157 The rationale given for the adoption of this measure at EU level was that the 

insolvency . of cross -border undertakings affects the proper functioning of the 

internal market, and there is a consequent need for EU legislation coordinating 
the measures to be taken regarding an insolvent debtor's assets. It was also said 

to be necessary for the proper functioning of the internal market to avoid 

incentives for the parties to transfer assets or judicial proceedings from one 

Member State to another, seeking to obtain a more favourable legal position 
(forum shopping). The provisions of this Regulation apply only to insolvency 
proceedings opened after 31 May 2002, the date of its entry into force. Acts done 

by a debtor before the entry into force of the Insolvency Regulation continue to be 

governed by the law which was applicable to them at the time they were done. 

241 [2000] OJ L160/1. 
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It should be noted that the Insolvency Regulation applies only to proceedings 18.158 
where the centre of the debtor's main interests is located in the EU. Further, the 
jurisdictional rules set out in the Insolvency Regulation establish only interna- 
tional jurisdiction, that is to say, they designate the Member State the courts of 
which may open insolvency proceedings. Territorial jurisdiction within that 
Member State (for example, as between Scotland and England) must be estab- 
lished by the national law of the Member State concerned. 

The Court of Justice has held that an action brought by the Commission before 18.159 
the CJEUs against undertakings subject to insolvency proceedings in a Member 
State is inadmissible. It is said to follow from the principles common to the 
procedural laws of the Member States -from which it is necessary to deduce the 
rules to be applied in the absence of EU law provisions in the matter -that a 
creditor is not entitled to pursue his claims before the courts on an individual 
basis against a person who is the subject of insolvency proceedings but is 
required to observe the specific rules of the applicable procedure. Further, the 
Court of Justice considered it to be clear from the terms of 'the Insolvency 
Regulation that: 

a) the Member States are required, on a mutual basis, to respect proceedings 
commenced in any one of them; and 

b) the opening of insolvency proceedings in a Member State is to be recognised 
in all the other Member States, and is to produce the effects attributed thereto 
by the law of the State in which the proceedings are opened. 

Consequently, the EU institutions would enjoy an unjustifiable advantage over 
the other creditors if they were allowed to pursue their claims in proceedings 
brought before the CJEUs when any action before national courts was impossi- 
ble.242 

It is recognised by the EU legislator that, because of the wide divergences of 18.160 
substantive national laws in this area, it is not practical to introduce insolvency 
proceedings with universal scope in the entire EU territory. For example, the 
preferential rights enjoyed by some creditors in insolvency proceedings are, in 
some cases, completely different. The Insolvency Regulation seeks to take account 
of this difficulty in two different ways: 

a) 

b) 

Provision is made for national proceedings covering only assets situated in 
the State to be permitted to run in parallel with the main insolvency 
proceedings in another State with universal scope. 
Provision is made for special rules on applicable law in the case of particu- 
larly significant rights and legal relationships (for example, rights in rem and 
contracts of employment). 

242 
Case C- 294/02 Commission v AMI Semiconductor Belgium BVBA [2005] ECR I -2175 at paras 68 -70. 
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Insolvency proceedings 

18.161 The Insolvency Regulation applies to insolvency proceedings, whether the debtor 
is a natural person or a legal person, a trader or an individual. In the UK context, 
Annex A to the Regulation provides that 'insolvency proceedings' comprise: 

a) winding up by or subject to the supervision of the court; 
b) creditors' voluntary winding up (with confirmation by the court); 
c) administration; 
d) voluntary arrangements under insolvency legislation; 
e) bankruptcy or sequestration. 

18.162 Insolvency proceedings concerning insurance undertakings, credit institutions, 
investment undertakings holding funds or securities for third parties, and collec- 

tive investment undertakings are excluded from the scope of the Insolvency 
Regulation by Article 1(2), on the basis that these are subject to special arrange- 
ments in the Member States and national supervisory authorities have extremely 
wide -ranging powers of intervention in this area. 

18.163 Since 'insolvency proceedings' do not necessarily involve the active intervention 
of a judicial authority, the expression 'court' in this Regulation is given a broad 
meaning at Article 2(d), and includes any person or body empowered by national 
law to open insolvency proceedings. 

Main and secondary insolvency proceedings 

18.164 The Insolvency Regulation allows the main insolvency proceedings to be opened 
in the Member State where the debtor has the centre of his main interests. The 

'centre of main interests' of the debtor is intended to correspond to the place 

where the debtor conducts the administration of his interests on a regular basis, 

and is therefore ascertainable by third parties. In the case of companies or legal 

persons this is presumed to be the place of its registered office (Article 3(1)). These 

main proceedings are said to have 'universal scope' and are aimed at encompass- 
ing all the debtor's assets.24 

18.165 To protect the diversity of interests noted above, Chapter III of the Insolvency 
Regulation permits 'secondary proceedings' to be opened in the Member State 

where the debtor has an establishment. The effects of these 'secondary proceed- 
ings' are limited to the assets located in that State (Article 3(2)).244 Article 31 lays 

down compulsory rules of coordination between the main and secondary pro- 

ceedings to ensure a uniform approach throughout the EU territory. The main 

condition in this regard is that the various liquidators are obliged to cooperate 
closely, in particular by exchanging a sufficient amount of information. In order to 

243 In Case C- 339/07 Seagon [2009] ECR I -767 the Court of Justice ruled that the courts of the 

Member State within the territory of which insolvency proceedings have been opened have jurisdic- 

tion to decide an action to set a transaction aside by virtue of insolvency that is brought against a 

person whose registered office is in another Member State. 
244 See too Case C- 341/04 Eurofood IFSC [2006] ECR I -3813, para 28. 
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ensure the dominant role of the main insolvency proceedings, the liquidator in 
such proceedings is permitted to intervene in any pending secondary insolvency 
proceedings. Such intervention may include a proposal for a restructuring plan or 
composition, or, under Article 33, an application for the realisation of the assets in 
the secondary insolvency proceedings to be suspended or stayed. 

In Article 3(4), the Insolvency Regulation seeks to restrict the initiation of 18.166 
territorial insolvency proceedings before the main insolvency proceedings to 
circumstances where these are absolutely necessary. The right to request the 
opening of such territorial insolvency proceedings in the Member State where the 
debtor has an establishment is therefore limited to local creditors and creditors of 
the local establishment, or to cases where main proceedings cannot be opened 
under the law of the Member State where the debtor has the centre of his main 
interests. When and if the main insolvency proceedings are opened, these 
territorial proceedings are redesignated as secondary proceedings. Following the 
opening of the main insolvency proceedings, the right to request the opening of 
insolvency proceedings in a Member State where the debtor has an establishment 
is not restricted by this Regulation. The liquidator in the main proceedings, or any 
other person empowered under the national law of that Member State, may 
request the opening of secondary insolvency proceedings. 

The Insolvency Regulation envisages that secondary insolvency proceedings may 18.167 
serve different purposes besides the protection of local interests, and may indeed 
be required, under Article 29(a), by the liquidator in the main proceedings for the 
efficient administration of the estate. This may arise, for example, where the 
estate of the debtor is too complex to administer as a unit, or where differences in 
the legal systems concerned are so great that difficulties may arise from the 
extension of effects deriving from the law of the State of the opening proceedings 
to the other States where the assets are located. 

Interim protection and preservation orders 

On the question of interim protection and preservation orders, Article 18 of the 18.168 
Insolvency Regulation provides that the court having jurisdiction to open the 
main insolvency proceedings is enabled to order provisional and protective 
measures from the time of the request to open proceedings, even in relation to 
assets situated in the territory of other Member States. Separately, an interim 
liquidator temporarily appointed prior to the opening of the main insolvency 
proceedings is also given power under Article 38 of the Insolvency Regulation to 
apply, in the Member States in which an establishment belonging to the debtor is 
to be found, for the preservation measures which are possible under the law of 
those States. It should be noted that in a UK context, Annex C provides that 
liquidator' for the purposes of the Regulation includes: liquidator; supervisor of 
a voluntary arrangement; Administrator; Official Receiver; Trustee and Judicial 
Factor. 
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Coordination of creditors' claims 

18.169 Every creditor, who has his habitual residence, domicile or registered office in the 

EU (including tax authorities and social insurance institutions) is given the right 

under Chapter IV of the Insolvency Regulation to lodge his claims in each of the 

insolvency proceedings pending in the EU relating to the debtor's assets. In order 

to ensure equal treatment of creditors, however, the distribution of proceeds must 
be coordinated, so that every creditor should be able to keep what he has received 
in the course of insolvency proceedings but should be entitled to participate in 

the distribution of total assets in other proceedings only if creditors with the same 

standing have obtained the same proportion of their claims. 

18.170 Article 24 of the Insolvency Regulation also seeks to give protection to persons 
who in good faith make a payment to the debtor because they are unaware that 

foreign proceedings have been opened, when they should in fact have made the 

payment to the foreign liquidator, by providing that such a payment is to be 

regarded as having discharged any debt due by them. 

Recognition and enforcement of foreign insolvency orders 

18.171 Article 16 of the Insolvency Regulation provides for the 'immediate recognition' 
of judgments concerning the opening, conduct and closure of insolvency proceed- 
ings which come within its scope, and of judgments handed down in direct 

connection with such insolvency proceedings. 'Automatic recognition' is said by 

Article 17 to mean that the effects attributed to the proceedings by the law of the 

State in which the proceedings were opened extend to all other Member States. 

18.172 As with the 1968 Brussels Convention /Regulation, recognition of judgments 
delivered by the courts of the Member States is based on the principle of mutual 
trust; and to that end, grounds for non -recognition are severely restricted by 

Article 26 to the minimum necessary, namely, 

where the effects of such recognition or enforcement would be manifestly contrary to 

that State's public policy, in particular its fundamental principles or the constitutional 
rights and liberties of the individual 245 

National courts and authorities are not permitted to make publication of the 

insolvency proceedings to be a prior condition for recognition of the foreign 

proceedings 246 

245 In Case C- 341/04 Eurofood IFSC [2006] ECR I -3813, the Grand Chamber held that a Member 

State may refuse to recognise insolvency proceedings opened in another Member State where the 

decision to open the proceedings was taken in flagrant breach of the fundamental right to be heard, 

which a person concerned by such proceedings enjoys. 
246 See Case C- 444/07 MG Probud Gdynia sp z oo, 21 January, [2010] ECR I -nyr at paras 29 and 34: 

[I]t is inherent in that principle of mutual trust that the court of a Member State hearing an 

application for the opening of main insolvency proceedings check that it has jurisdiction in the light of 

Article 3(1) of the Regulation, that is to say examine whether the centre of the debtor's main interests 

is situated in that Member State. In return, the courts of the other Member States recognise the 

judgment opening main insolvency proceedings, without being able to review the assessment made 
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On the same basis, where the courts of two Member States both claim competence 18.173 
to open the main insolvency proceedings, the decision of the first court to open 
proceedings should be recognised in the other Member State. 

Applicable law in insolvency 

The Insolvency Regulation also sets out, for the matters covered by it, uniform 18.174 
rules on conflict of laws. These replace, within their scope of application, national 
rules of private international law. Unless otherwise stated, Article 4 provides that 
the law of the Member State of the opening of the proceedings should be 
applicable (lex concursus).247 This rule on conflict of laws applies both for the main 
proceedings and for local proceedings; the lex concursus determines all the effects 
of the insolvency proceedings, both procedural and substantive, on the persons 
and legal relations concerned.248 It governs all the conditions for the opening, 
conduct and closure of the insolvency proceedings. 

The Insolvency Regulation recognises, however, that automatic recognition of 18.175 
insolvency proceedings to which the law of the opening State normally applies 
may interfere with the rules under which transactions are carried out in other 
Member States. To protect legitimate expectations and the certainty of transac- 
tions in Member States other than that in which proceedings are opened, the 
Insolvency Regulation makes provision for a number of exceptions to the general 
rule. 

by the first court as to its jurisdiction. ... [S]ince recourse to the public policy clause contained in 
Article 27(1) of that Convention constitutes an obstacle to the achievement of one of the fundamental 
aims of the Convention, namely to facilitate the free movement of judgments, such recourse is 
reserved for exceptional cases (Case C -7/98 Krombach [2000] ECR I -1935, paragraphs 19 and 21, and 
Eurofood IFSC, paragraph 62). The case -law relating to Article 27(1) of the Convention is transposable 
to the interpretation of Article 26 of the Regulation (Eurofood IFSC, paragraph 64).' 

247 In Syska and another v Vivendi Universal SA and others [2009] 1 All ER (Comm) 244, [2008] EWHC 
2155 (Comm), per Christopher Clarke J, it was held that arbitration proceedings fell within the 
exception of 'lawsuits pending' in Art 4(2)(f) of the EU Insolvency Regulation, with the result that the 
effects of the insolvency on the reference contract -and on the arbitration agreement in so far as it 
concerned the pending reference -were governed by the law of the Member State in which the 
arbitration was pending. But where arbitration proceedings had not been commenced, the general 
choice of law rule in Art 4(1), together with Art 4(2)(e), applied.. 

298 In Case C- 292/08 German Graphics Graphische Maschinen GmbH v Alice van der Schee (liquidator) 
[2009] ECR I -8421, the Court of Justice ruled that the provisions of the Insolvency Regulation did not 
apply to an action brought by a seller based on a reservation of title against a purchaser who was 
insolvent, noting as follows at paras 35-37: 'Article 7(1) of [the Insolvency] Regulation No 1346/2000 

merely states that "the opening of insolvency proceedings against the purchaser of an asset shall 
not affect the seller's rights based on a reservation of title where at the time of the opening of 
proceedings the asset is situated within the territory of a Member State other than the State of opening 
of proceedings ". In other words, that provision only constitutes a substantive rule intended to protect 
the seller with respect to assets which are situated outside the Member State of opening of insolvency 
proceedings.... Furthermore, in the main proceedings, Article 7(1) of Regulation No 1346/2000 is 
inapplicable, since German Graphics' assets were situated, at the time of the opening of insolvency 
proceedings, in the Netherlands, that is to say, in the Member State of the opening of those 
proceedings.... As regards the possible effect of Article 4(2)(b) of Regulation No 1346/2000 ... it must 
be noted that that rovision only constitutes a rule intended to prevent conflicts of law by providing 
that the law of the State of opening of the insolvency proceedings is to apply in order to determine 
the assets which form part of the estate and the treatment of assets acquired by or devolving on the 

debtor after the opening of the insolvency proceedings ".' 
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18.176 In particular, in relation to rights in rem, Article 5 provides that questions as to 

their basis, validity and extent are be determined according to the lex situs and are 

not to be affected by the opening of insolvency proceedings. The proprietor of the 

right in rem should therefore be able to continue to assert his right to segregation 
or separate settlement of the collateral security. Where assets are subject to rights 
in rem under the lex situs in one Member State but the main proceedings are being 
carried out in another Member State, the liquidator in the main proceedings 
should be able to request the opening of secondary proceedings in the jurisdiction 
where the rights in rem arise if the debtor has an establishment there. If a 

secondary proceeding is not opened, the surplus on sale of the asset covered by 

rights in rem must be paid to the liquidator in the main proceedings. If a set -off is 

not permitted under the law of the opening State, Article 6 provides that a 

creditor should nevertheless be entitled to the set -off if it is possible under the law 

applicable to the claim of the insolvent debtor. In this way, set -off will acquire a 

kind of guarantee function based on legal provisions on which the creditor 
concerned can rely at the time when the claim arises. 

18.177 Special provision is also made in Article 9 as regards applicable law in the case of 

payment systems and financial markets, including the sale of securities. For such 

transactions, the only law which is material is that applicable to the system or 

market concerned. This provision is intended to prevent the possibility of 

mechanisms for the payment and settlement of transactions provided for in the 

payment and set -off systems or on the regulated financial markets of the Member 
States being altered in the case of insolvency of a business partner.249 

18.178 Lastly, in order to protect employees and jobs, Article 10 of the Insolvency 
Regulation provides that effects of insolvency proceedings on the continuation or 

termination of employment, and on the rights and obligations of all parties to 

such employment, should be determined by the law applicable to the agreement 
in accordance with the general rules on conflict of law. Any other insolvency -law 

questions, such as whether the employees' claims are protected by preferential 
rights and what status such preferential rights may have, should be determined 
by the law of the opening State. 

The Brussels II Regulation (EC) No 2201/2003250 

18.179 The 1998 Brussels II Convention was drawn up by the Council, which recom- 

mended it for adoption by the Member States in accordance with their respective 
constitutional rules 251 It was intended to facilitate recognition and the enforce- 
ment of judgments on divorce, separation and the annulment of marriage, and 

matters of parental responsibility for children of both spouses, and to standardise 

249 Note too that Directive 98/26/EC contains special provisions which should take precedence 
over the general rules in the Insolvency Regulation. 

250 [2003] OJ L338/1 repealing and replacing Regulation (EU) No 1347/2000 [2000] OJ L160/19 on 

jurisdiction and the recognition and enforcement of judgments in matrimonial matters and in matters 
of parental responsibility for children of both spouses. 

251 [1998] OJ C221/1. On the same day as the Convention was drawn up, the Council took note of 

the explanatory report to the Convention, as prepared by Prof Alegría Borrás. This explanatory report 

is set out on p 27 of the aforementioned Official Journal. 
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the Contracting States' rules on jurisdiction in this area. The rationale for EU 
involvement directly in family law was said to be because differences between 
certain national rules governing jurisdiction and enforcement in this area ham- 
pered the free movement of persons and the sound operation of the internal 
market. The Brussels II Convention was effectively replaced with effect from 1 

March 2001 by Council Regulation (EC) No 1347 /2000.252 This in turn was 
replaced by the Brussels II Regulation (EC) No 2201/2003253 

Unlike the Brussels II Convention, the Brussels II Regulation applies to all 18.180 
decisions on parental responsibility, including measures for the protection of the 
child, independently of any link with matrimonial proceedings. But since the 
application of the rules on parental responsibility often arises in the context of 
matrimonial proceedings, it was thought appropriate to have the one Regulation 
dealing with both issues. 

Otherwise the content of the Brussels II Regulation substantially mirrors that of 18.181 
the Brussels II Convention; but it also contains a number of additional provisions 
not in the Convention, in order to secure consistency with certain provisions of 
the Brussels I Regulation on jurisdiction and the recognition and enforcement of 
judgments in civil and commercial matters. The Brussels II Regulation applies to 
civil proceedings and non judicial proceedings in matrimonial matters, but 
excludes purely religious procedures. Reference to 'courts' includes all the 
authorities in the Member States, judicial or otherwise, with jurisdiction in 
matrimonial matters. 

The Brussels II Regulation is not intended to apply to matters relating to social 18.182 
security, public measures of a general nature in matters of education or health, or 
to decisions on the right of asylum and on immigration. It is instead confined, in 
relation to matrimonial proceedings, to proceedings relating to divorce, legal 
separation or the annulment of marriage (Article 1(1)(a)). It does not cover issues 
such as the fault of the spouses, property consequences of the marriage, the 
maintenance obligation (which is, in any event, already subject to the 1968 
Brussels Convention) or any other ancillary measures. 

The grounds of jurisdiction accepted in the Brussels H Regulation are based on 18.183 
the rule that there must be a real link between the party concerned and the 
Member State exercising jurisdiction, that is to say the spouses' nationality254 or 
habitual residence, or, in the case of the UK and Ireland, 'domicile' as that term is 
understood at common law. In effect, the Brussels II Regulation is intended to 
create a common divorce jurisdiction among the Contracting States 255 while 

252 Council Regulation (EC) No 1347/2000 on Jurisdiction, Recognition and Enforcement of 
Judgment in Matrimonial Matters [2000] OJ L160/19. 

253 [2003] OJ L338/1. 
254 In Case C- 168/08 Laszlo Hadadi (Hadady) y Csilla Marta Mesko or Hadadi (Hadady) [2009] ECR 

I -6871, the Court of Justice ruled that in the case of spouses residing in France and each holding 
French and Hungarian nationality, the courts of both those Member States of which the spouses hold 
nationality have undeniable jurisdiction under Art 3(1)(b) of the Brussels II Regulation, and that the 
divorcing 

Case C-68/07 Kerstin Sundelind Lopez hy Miguel EnriquetLopez Lf azo [2007] ECR I- 10403, the 255 

Court of Justice held that where, in divorce proceedings, a respondent is not habitually resident in a 
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leaving unaffected the substantive rules governing the ground for divorce which 
remain matters wholly for national law. As among the EU Member States, under 
the Brussels II Regulation the general principle is that the first territory to issue 
proceedings in matrimonial disputes will secure jurisdiction, even if not the 

territory with the closest connection to the family. The discretion of the courts 
within these territories to declare forum non conveniens is abolished. Further, in 

keeping with the grounds of jurisdiction laid down in its provisions, the Brussels 
II Regulation also applies to nationals of non -Member States whose links with the 

territory of a Member State are sufficiently close. 

18.184 The Brussels II Regulation also covers matters concerning parental responsibility 
for children, irrespective of whether the parents were married (Article 1(1)(b)).256 

These would include cases dealing with: rights of custody and rights of access; 

guardianship, curatorship and similar institutions; the designation and functions 
of any person or body having charge of the child's person or property, represent- 
ing or assisting the child; the placement of the child in a foster family or in 

institutional care257; and measures for the protection of the child relating to the 

administration, conservation or disposal of the child's property (Article 1(2)). The 

Brussels II Regulation does not, however, apply to issues linked to the status of 

persons, and thus does not apply to proceedings concerned with: establishing or 

contesting a parent -child relationship; decisions on adoption, measures prepara- 
tory to adoption, or the annulment or revocation of adoption; the naming of the 

child; emancipation from parental responsibility; trusts or succession (Article 
1(3)(g)). It also does not apply to measures taken as a result of criminal offences 
committed by children (Article 1(3)(g)). 

18.185 In the light of the best interests of the child, Article 8 of the Brussels II Regulation 
establishes as a general rule that jurisdiction in parental responsibility cases 

should lie in the first place with the Member State of the child's habitual 
residence,258 except for certain cases of a change in the child's residence or 

Member State and is not a national of a Member State, the courts of a Member State cannot base their 

jurisdiction to hear the petition on their national law, if the courts of another Member State have 

jurisdiction under Art 3 of the Brussels II Regulation. 
256 In Case C- 400/10 PPU J McB v LE, 5 October, [2010] ECR I -nyr, the Court of Justice held that the 

Brussels II Regulation does not preclude a Member State from providing by its law that the acquisition 
of rights of custody by a child's father, where he is not married to the child's mother, is dependent on 

the father's obtaining a judgment from a national court with jurisdiction awarding such rights to him. 

It is therefore only where such parental rights have been duly awarded to the father under national 
law that the removal of the child by its mother or the retention of that child may be considered 
wrongful, within the meaning of Art 2(11) of the Brussels II Regulation. 

287 In Case C- 435/06 C [2007] ECR I- 10141, the Grand Chamber held that a single decision ordering 
a child to be taken into care and placed outside his original home in a foster family is covered by the 

term 'civil matters' for the purposes of the Brussels II Regulation, even though that decision was 

adopted in the context of public law rules relating to child protection. 
258 In Case C- 523/07 A [2009] ECR I -2805, the Court of Justice ruled that concept of 'habitual 

residence' under Art 8(1) of the Brussels II Regulation has to be interpreted as meaning that it 

corresponds to the place which reflects some degree of integration by the child in a social and family 

environment. To that end, in particular the duration, regularity, conditions and reasons for the stay on 

the territory of a Member State and the family's move to that State, the child's nationality, the place 

and conditions of attendance at school, linguistic knowledge, and the family and social relationships 
of the child in that State must be taken into consideration. It is for the national court to establish the 

habitual residence of the child, taking account of all the circumstances specific to each individual case. 
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pursuant to an agreement between the holders of parental responsibility. Under 
certain conditions, the court having jurisdiction in a parental responsibility case 
may transfer a case to a court of another Member State if this court is better 
placed to hear the case. 

Article 20 of the Brussels II Regulation allows courts of a Member State to take 18.186 
provisional, including protective, measures, in urgent cases, with regard to 
persons or property situated in that State. Measures taken within the meaning of 
Article 20 must be urgent, in the sense of relating both to the situation of the child 
and to the impossibility in practice of bringing the application concerning 
parental responsibility before the court with jurisdiction as to the substance of the 
matter.259 They can only be taken in respect of persons or assets in the Member 
State where those courts are situated, and they must be provisional or temporary. 
National law must determine how those measures are to be enforced and whether 
they are binding,26° although a judgment delivered subsequently by a court in the 
Member State of enforcement which awards provisional rights of custody and is 
deemed to be enforceable under the law of that State, cannot preclude enforce- 
ment of a certified judgment delivered previously by the court which has 
jurisdiction in the Member State of origin and ordering the return of the child 261 

Further, given the importance and potential impact of such measures on the child 
concerned262 -and against a background of the provisions of Article 24(3) CFR to 
the effect that one of the fundamental rights of the child is the right to maintain 
on a regular basis a personal relationship and direct contact with both parents, 
and that 'a measure which prevents the maintenance on a regular basis of a 
personal relationship and direct contact with both parents can be justified only by 
another interest of the child of such importance that it takes priority over the 
interest underlying that fundamental right'263 -the CJEU has held that such 
interim measures are not subject to the automatic recognition and enforcement 
provisions in other Member States as set down in Article 21. Instead, the Court of 
Justice has held: 

97. [I]t is vital that a person affected by such a procedure, even if that person has been 
heard by the court which adopted the provisional measures, be able to take steps to 
bring an appeal against the judgment ordering those measures in order - before a 
court which is different from the court which adopted the measures and which is 

capable of ruling promptly -inter alia, to challenge the substantive jurisdiction 
which that court attributed to itself, or, if it is not evident from the judgment that 
that court had, or had attributed to itself, substantive jurisdiction on the basis of 
that regulation, to dispute that the conditions set out in Article 20 of Regulation 
No 2201/2003 ... were satisfied. 

259 Case C- 403/09 PPU Deti6ek, 23 December, [2009] ECR I -nyr, para 42. 
26° Case C- 523/07 A [2009] ECR I -2805, paras 46 et seq. 
261 Case C- 211/10 PPU Doris Povse v Mauro Alpago, 1 July, [2010] ECR I -nyr. 
262 

See, to that effect, Case C- 195/08 PPU Rinau [2008] ECR I -5271, para 81. 
263 Case C- 403/09 PPU Doti6ek, above n 259, para 59. 
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98. It should be possible to bring that appeal without the fact of doing so creating arty 

legal presumption whatsoever that the person bringing the appeal accepts the 

substantive jurisdiction which the court which adopted the provisional measures 
may have attributed to itself.2M 

18.187 The rules under the Brussels II Regulation fall to be distinguished from the 

conventions adopted in the area of family law by the Hague Conference on 

Private International Law, notably the 1980 Hague Convention on the Civil 

Aspects of International Child Abduction which was adopted into the UK by the 

Child Abduction and Custody Act 1985. Conventions concluded under the 

auspices of the Hague Conference are worldwide international conventions and 
are not limited to the Member States of the EU. The Brussels II regime is intended 
to supplement and be consistent with, rather than replace, the Hague Conven- 
tion. 

18.188 The provisions of the Brussels II Regulation should also be read alongside and in 

the light of the Hague Convention on Jurisdiction, Applicable Law, Recognition, 
Enforcement and Cooperation in respect of Parental Responsibility and Measures 
for the Protection of Children 1996 265 at least once duly ratified by the Member 
States.266 The question as to whether the Court of Justice has jurisdiction directly 
and authoritatively to interpret provisions of this 1996 Hague Convention for the 

Member States is problematic. The Court of Justice does not, in principle, have 
jurisdiction to interpret, in preliminary ruling proceedings, international agree- 
ments concluded between Member States and non -Member countries.267 It may 

perhaps be said that in the case of the 1996 Hague Convention the EU has in fact 

assumed the powers previously exercised by the Member States in the field to 

which this international convention applies, and the only reason that the EU itself 

has not entered into it directly as a signatory party is that the provisions of this 

convention do not envisage any bodies other than nation States acceding to 1268 

But since the Member States have been authorised to sign up to this Convention 
on behalf of and in the interests of the EU, it may therefore be concluded that its 

provisions have the effect of binding the Member States as a matter of EU law, 

and that the Court of Justice has jurisdiction to interpret such a convention.269 

264 Case C- 256/09 Bianca Purrucker v Guillermo Vallés Pérez, 15 July, [2010] ECR I -nyr at paras 97 -98. 
265 [2003] OJ L48/3. See also Council Decision 2008/431/EC [2008] OJ L151/36. 
266 See further n 265 below. 
267 See, to this effect, Case 130/73 Vandeweghe and Others [1973] ECR 1329, para 2; order in Case 

C- 162/98 Hartmann [1998] ECR I -7083, para 9; and Case C- 301/08 Bogiatzi [2009] ECR I- 10185, para 24. 

265 See Case C- 256/09 Bianca Purrucker v Guillermo Vallés Pérez, 15 July, [2010] ECR I -nyr at para7: 
'A number of Member States, including the Federal Republic of Germany and the Kingdom of Spain, 

have not ratified the 1996 Hague Convention. They were authorised to do so by Council Decision 
2008/431/EC of 5 June 2008 authorising certain Member States to ratify, or accede to, in the interest of 

the European Community, the 1996 Hague Convention...' 
269 See, among others, Joined Cases 21/72 to 24/72 International Fruit Company and Others [1972] 

ECR 1219, para 18; Case C- 308/06 Intertanko and Others [2008] ECR I -4057, para 48; and Case C- 301/08 

Bogiatzi [2009] ECR I- 10185, para 25. 
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The Maintenance Obligations Regulation (EC) 4/2009 

The Maintenance Obligations Regulation (EC) 4/2009270 makes common EU 18.189 
provision for jurisdiction, applicable law, recognition and enforcement of deci- 
sions, and cooperation in matters relating to maintenance obligations. The Regu- 
lation replaces the provisions of the Brussels I Regulation in relation to 
maintenance. It seeks to ensure that a maintenance creditor should be able to 
obtain easily, in a Member State, a decision which will be automatically enforce- 
able in another Member State without further formalities. The Maintenance 
Obligations Regulation is to be read against the background of the 2007 Hague 
Convention on the International Recovery of Child Support and other Forms of 
Family and its associated Protocol on the Law Applicable to Maintenance 
Obligations.271 

The Regulation covers all maintenance obligations arising from a family relation- 18.190 
ship, parentage, marriage or affinity (Article 1(1)), and seeks to guarantee equal 
treatment of all maintenance creditors. Its provisions apply both to court deci- 
sions and to decisions given by such administrative authorities in the Member 
States as offer guarantees with regard to, in particular, their impartiality and the 
right of all parties to be heard. The Regulation aim to ensure the recognition and 
enforcement of court settlements and authentic instruments, without affecting the 
right of either party to such a settlement or instrument to challenge the settlement 
or instrument before the courts of the Member State of origin. Further, for the 
purposes of an application for the recognition and enforcement of a decision 
relating to maintenance obligations, Article 64 provides that the term 'creditor' is 
to includes those public bodies of the Member State which are entitled to act in 
place of a person to whom maintenance is owed or to claim reimbursement of 
benefits provided to the creditor in place of maintenance. 

As well as making provision for jurisdiction based on, among other grounds, 18.191 
habitual residence of the maintenance debtor or creditor (Article 3) and where the 
defendant enters appearance in a process other than simply to contest jurisdiction 
(Article 5), the Maintenance Obligations Regulation also innovates upon the 
Brussels I Regulation by providing in Article 7 for the possibility of a forum 
necessitatis, allowing a court of a Member State, on an exceptional basis, to hear a 
case which is closely connected with a third State. The fact that the defendant is 
habitually resident in a third State should no longer entail the non -application of 
EU rules on jurisdiction. Such an exceptional basis may be deemed to exist when 
proceedings prove impossible in the third State -the example given in the recital 
to the Regulation is civil war-or more generally when an applicant cannot 
reasonably be expected to initiate or conduct proceedings in that State. Jurisdic- 
tion based on the forum necessitatis should, however, be exercised only if the 
dispute has a sufficient connection with the Member State of the court seised, for 
instance the nationality (or, in the case of the UK and Ireland, domicile) of one of 

270 [2009] OJ L7/1. 
271 Available at the web -site of the Hague Conference on Private International Law at http: / /www. 

hcch.net/index_en.php?act=conventions.text&cid=131. 
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the parties. Article 8(1) provides that proceedings to modify an existing mainte- 
nance decision or to have a new decision given can be brought by the debtor only 
in the State in which the creditor was habitually resident at the time the decision 
was given and in which he remains habitually resident. 

18.192 In order to increase legal certainty, predictability and the autonomy of the parties, 
Article 4 of the Regulation allows for the possibility of parties choosing the 

competent court by agreement on the basis of specific connecting factors. To 

protect the weaker party, however, the Regulation does not permit such a choice 

of court in the case of maintenance obligations towards a child under the age of 

18 (Article 4(3)). 

18.193 Article 22 makes clear that the Maintenance Obligations Regulation determines 
only the law applicable to maintenance obligations and does not determine the 

law applicable to the establishment of the family relationships on which the 

maintenance obligations are based. The establishment of family relationships 
continues to be covered by the national law of the Member States, including their 

rules of private international law. Thus recognition in a Member State of a 

decision relating to maintenance obligations has as its only object to allow the 

recovery of the maintenance claim determined in the decision. It does not imply 
the recognition by that Member State of the family relationship, parentage, 
marriage or affinity underlying the maintenance obligations which gave rise to 

the decision. 

18.194 In order to ensure swift and efficient recovery of a maintenance obligation and to 

prevent delaying actions, Articles 36 and 39 of the Maintenance Obligations 
Regulation allow for decisions in matters relating to maintenance obligations 
given in a Member State in principle to be enforceable provisionally. The 

Regulation provides that, as a matter of EU law, the court of origin should be able 

to declare the decision provisionally enforceable even if the national law does not 

provide for enforceability by operation of law, and even if an appeal has been or 

could still be lodged against the decision under national law. 

18.195 To facilitate cross- border recovery of maintenance claims, the Maintenance Obli- 

gations Regulation makes provision for a system of cooperation between Article 

49- designated 'Central Authorities' in the Member States, who are tasked under 

Articles 50 and 51 with assisting maintenance creditors and debtors in asserting 
their rights in another Member State by submitting applications for recognition, 
enforceability and enforcement of existing decisions, for the modification of such 

decisions or for the establishment of a decision. Article 61 of the Regulation also 

envisages that these 'Central Authorities' should exchange information among 

themselves in order to locate debtors and creditors, and identify their income and 

assets, as necessary. In order to provide full assistance to maintenance creditors 
and debtors, and to facilitate as much as possible cross -border recovery of 

maintenance, these Central Authorities are further empowered under the Mainte- 

nance Obligations Regulation to obtain a certain amount of personal information 
on individuals from other public authorities or administrations which hold the 

information concerned in the course of their ordinary activities. Such recovery of 

information from other agencies of the Member State by these Central Authorities 



Provisions of EU Secondary Law 745 

has, of course, to be compatible with the requirements of the Data Protection 
Directive 95/46/EC272, and under Article 62 may only be used for the purposes of 
enforcement of a maintenance obligation. Article 63 of the Maintenance Obliga- 
tions Regulation envisages that notification of the data subject whose information 
is being processed and collated by the Central Authorities should take place in 
accordance with national law, but allowing for the possibility under Article 63(2) 
of 'deferring' such notification for a period of up to 90 days from the date on 
which the information was provided to the requested Central Authority so as to 
prevent the debtor from transferring his assets and thus jeopardising the recovery 
of the maintenance claim. 

Articles 44 to 46 of the Maintenance Obligations Regulation envisages that the 18.196 
Member States will provide a special legal aid scheme for maintenance obliga- 
tions. In this context, Article 67 envisages that the competent authority of the 
requested Member State should be able, exceptionally, to recover costs from an 
applicant who has received free legal aid and lost the case, provided that the 
person's financial situation so permits. This would apply, in particular, where 
someone well-off had acted in bad faith. 

272 
[1995] OJ L281/31. The Data Protection Directive is discussed in ch 16 below. See in particular 

paras 16-39- 16.47. 
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EU Public Procurement Law 

INTRODUCTION 

19.01 Public procurement -the purchase of goods and services by central, regional and 
local government public bodies such as health authorities and public utilities -is 
one of the fastest growing and most complex areas of EU law. The theoretical 
arguments underpinning the regulation of the award of contracts awarded by 

public bodies with public money are impressive indeed. An estimated 15 percent 
of the EU's Gross Domestic Product is spent on government procurement. 
However, procurement contracts were traditionally not awarded on the basis of 

cost and quality alone. Other policies, in particular the promotion of national 
industries, have been advanced, openly or covertly, by the authorities of the 

Member States. Patronage, patriotism, and local and national favouritism (cap- 

tured in slogans in the UK such as 'Buy British!' or 'British jobs for British 
workers') have often prevailed. As a result, large parts of the Common Market 
were protected from the system of fair competition, the economic 'level playing 
field' sought to be established by the EU project. 

19.02 The EU public procurement legislative program aims to overcome the propensity 
of public authorities to place contracts with national if not local firms. The 

exposure of the public procurement market to free and open competition is 

projected to produce annual savings, from more efficient tendering structures, 
economies of scale and competitive pricing, of more than £15 billion. European 
Union public procurement law has assumed a particular importance in recent 
years in the drive to integrate the formerly State -run economies of the Central 
European accession States within the single market. Moreover, the EEA Agree- 
ment has extended EU law procurement rules to the participating EFTA coun- 

tries, creating a single procurement market of close to £50 billion annually. More 

recently yet, EU secondary legislation has been modified to guarantee equality of 

treatment to contractors from the large number of States which have ratified the 

relevant parts of the Agreement on Government Procurement concluded within 
the framework of the WTO.1 

19.03 What this means in practice for the UK lawyer is: 

' See Council Decision 94/800/EC [1994] OJ L 336/1 concerning the conclusion on behalf of the 

EU, as regards matters within its competence, of the Agreements reached in the WTO Uruguay Round 
multilateral negotiations (1986 to 1994). 
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a) non -UK firms have to have equal access to, and the same fair treatment 
under, UK tendering procedures; 

b) UK firms are entitled to be treated equally and on the basis of common EU 
rules when tendering for contracts in other EU and EEA Member States; 

c) the UK public procurement regime has to be interpreted and applied in a 
manner consistent with EU public procurement law, even in situations where 
there are no non UK -based contractors biding in any particular process. 

Unfortunately, as has been noted by one leading commentator: 

EU procurement law is difficult to understand and apply, not least because of its 
complexity, because of the poor drafting of the EU legislation, and because of the 
creative role played by the Court of Justice, whose decisions are not always accessible or 
easy to understand.2 

TREATY PROVISIONS 

The original 1957 Treaty of Rome (now the TFEU) said nothing specifically about 19.04 
public procurement, but a number of its provisions are relevant to the activities of 
public authorities in this area. For example, Article 18 TFEU (formerly Article 12 
EC) prohibits discrimination on the grounds of nationality, which would render 
unlawful a procurement process which restricted itself to nationals of one 
Member State.3 

Article 34 TFEU (formerly Article 28 EC) prohibits barriers to inter -State trade .4 19.05 
Thus provisions which guarantee the free movement of goods across the EU may 
also be relevant in the context of public procurement where, for example, contract 
specifications discriminate in favour of national products and against imports. 
Hence, an authority may not require tenderers to prefer domestically- produced 
materials ,5 or to adopt a specification which is only likely to be met by domestic 
products.6 

Article 49 TFEU (formerly Article 43 EC) provides for the abolition of restrictions 19.06 
on the freedom of establishment of Member States' nationals, including compa- 
nies and firms (Article 54 TFEU). So a condition in a public procurement 
requiring tenderers for a contract to be established in the UK, or specifically in the 

2 S Arrowsmith, 'Implementation of the new EC procurement directives and the Alcatel ruling in 
England & Wales and Northern Ireland: a review of the new legislation and guidance' (2006) Public 
Procurement Law Review 86 at 88. 

3 For the application of the principle in the context of public procurement, see, eg, Case C- 324/98 
Telaustria and Telefonadress [2000] ECR I- 10745, para 60; and Case C- 231/03 Coname [2005] ECR I -7287 
(Grand Chamber), para 16. 

In Case C -59/00 Vestergard v Spotrup Boligselskab [2001] ECR I -9505, the Court of Justice 
confirmed that even where the value of public works contracts fell below the financial thresholds set 
out in the relevant EU law secondary legislation on public procurement, there remained an obligation 
under general EU law of free movement (specifically what is now Art 34 'n- U) to ensure that the 
contract allowed for use of equivalent rather than identical products as set out in a contract 
specification. 

5 Case C- 243/89 Commission v Denmark: Re Storebaelt [1992] ECR I -3353. 
6 Case 45/87 Commission v Ireland: Re Dundalk Water Scheme [1988] ECR 4949. 
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local area, would contravene the Treaty principle of non -discrimination against 
firms established in other EU Member States. 

19.07 Article 56 l'FEU (formerly Article 49 EC) outlaws Member State restrictions on the 
provision of services within and across the EU. Accordingly, in Commission y Italy? 
an Italian law requiring contracting authorities to award 15-30 per cent of public 
works contracts to undertakings located in the region where the works were to be 

carried out was held to be contrary to EU law. 

19.08 Article 106 'lF'E;U (formerly Article 86 EC), which prevents Member States from 
using public undertakings in a way which contravenes the rules on free competi- 
tion within the EU, and Article 107 l'FEU (formerly Article 87 EC), prohibiting 
State aids to industry having an impact upon inter -State trade, may also both be 

relevant in procurement matters. 

19.09 As we shall see, the vast bulk of EU public procurement law is now to be found in 

various directives, and in domestic regulations which implement them. But these 
Treaty provisions may all have direct effect in certain circumstances, so they 
remain important for supporting argument. Indeed the Treaty provisions may 
constitute the sole basis for an action where a public procurement matter falls 

outside the scope of the secondary legislation (because, for example, its value falls 

below the financial thresholds laid down by that secondary legislation) .8 The 

Court of Justice has indeed expressly sought to strengthen the role of the Treaty 
provisions in procurement matters, by stressing that compliance with the Treaty 

necessitates transparency in tendering processes, even where the contract in 

question is not governed by any of the procurement directives.9 As the Grand 
Chamber has noted: 

The obligation of transparency flows directly from Articles 43 EC and 49 EC [now 

Article 49 TFEU and 56 TFEU], which have direct effect in the domestic legal systems of 

the Member States and take precedence over any contrary provision of national law." 

19.10 It is important to note, however, that the focus of the Treaty provisions on, for 

example, free movement or non -discrimination on grounds of nationality requires 
an 'inter -State element' in the case. Therefore, a UK contractor may not rely upon 
the Treaty rules to challenge a decision taken by a UK authority in relation to a 

contract awarded and to be performed in the UK; but a contractor from France or 

Germany, for example, could do so. The procurement directives, on the other 

Case 360/89 Commission v Italy [1992] ECR I -3401. 
8 See European Commission Interpretative Communication of 23 June 2006, Community law 

applicable to contract awards not or not fully subject to the provisions of the 'Public Procurement' Directives 
[2006] Of C179/02. This sought to summarise the basic standards applicable to the award of public 
contracts falling below the directives' thresholds which were derived directly from the rules of the EC 

Treaty as interpreted by the Court of Justice. In its decision in Case T- 258/06 Germany v Commission, 20 

May, [2010] ECR II-nyr, the General Court dismissed the Member State's attempt to seek annulment of 

this Communication on the basis that the Communication was not intended or designed to produce 
new legal effects and was simply setting out the Commission's views on what was already entailed by 

the application of the fundamental principles of the EC Treaty. 
9 Case C- 324/98 Telaustria Verlags GmbH v Telekom Austria Ag [2000] ECR I- 10745. 

'o See Case C -91/08 Wall AG v Stadt Frankfurt am Main, 14 April, [2010] ECR I -nyr (Grand 
Chamber), para 71. 
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hand, require equality of treatment of contractors, regardless of their nationality, 
so no 'inter- State' or cross - border element' is required, and so these can be relied 
upon by UK firms to challenge UK procurement decisions.11 

In Fratelli Costanzo y Milan City Council,12 the Court of Justice considered the 19.11 
provisions of the public procurement directive regulating public works.13 In an 
effort to speed up the tendering procedures, the implementing Italian law 
provided for the automatic exclusion from consideration of abnormally low 
tenders. This was contrary to the clear and unconditional terms of the Public 
Works Directive -and, as the CJEU has subsequently held, of the requirements of 
the Treaty14-which required that the tenderer in such circumstances be given an 
opportunity to explain and demonstrate the genuineness of his tender. The Court 
of Justice found that Milan City Council, as the relevant administrative authority 
in this case, was under the same obligation as the national courts to apply the 
plain terms of the EU law directive directly to the applications made to it, and to 
refrain from applying provisions of Italian law which conflicted with these terms 
of the directive.15 The consequences of this court decision are that local authorities 
have an obligation under EU law to respect and apply the directly- effective 
provisions of EU procurement law, whatever the position taken in national law; 
and national authorities of the State may not rely on their own State's failure to 
give proper respect to the requirements of EU law.16 

11 Case C -87/94 Commission v Belgium [1996] ECR I -2043. 
12 Case 103/88 Fratelli Costanzo v Comune di Milano [1989] ECR 1839. See subsequently on the 

problem of abnormally low tenders, Case C- 285/99 Impresa Lombardia Spa v Ente Nazionale per le Strade 
[2001] ECR I -9233. 

13 Directive 71 /305 /EEC [1971] OJ L185/5, which was subsequently replaced by the new Public 
Works Directive 93/37/EEC [1993] OJ L199/54, the amended provisions of which are themselves now 
subsumed within the consolidating and amending Public Procurement (Public Sector) Directive 
2004 /18 /EC [2004] OJ L134/114. 

14 See to similar effect Cases C- 147/06 & C- 148/06 SECAP SpA v Turin Council [2008] ECR I -3565 at 
paras 28-29: '... [T]he application of the rule requiring the automatic exclusion of abnormally low 
tenders to contracts of certain cross -border interest could deprive economic operators from other 
Member States of the opportunity of competing more effectively with operators located in the 
Member State in question and thereby affect their access to the market in that State, thus impeding the 
exercise of freedom of establishment and freedom to provide services, which constitutes a restriction 
on those freedoms ... By applying such legislation to contracts of certain cross -border interest, the 
contracting authorities, lacking any power to assess the soundness and viability of abnormally low 
tenders, cannot comply with their obligation to observe the fundamental rules of the Treaty on 
freedom of movement or the general principle of non -discrimination, as required by the case -law of 
the Court ... It is also contrary to the contracting authorities' own interests for them to be deprived of 
such power, since they are not able to assess tenders which are submitted to them under conditions of 
effective competition and therefore to award the contract by applying the criteria, which are also laid 
down 

See also Case 8/88 Germany voCommission: rthe uckler cows [l 90] ECR 
advantageous tender.' 

1-2321; and Case C -33/90 
Commission v Italy: Toxic Waste in Campania [1991] ECR I -5987 on the duties of local authorities. 

16 Case 60/86 Officier van Justifie v Kolpinghuis Nijmegen [1987] ECR 3969. 
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EU FUNDAMENTAL RIGHTS AND EU PROCUREMENT LAW 

General Principles Jurisprudence of the CJEU 

19.12 According to the case law of the CJEU,17 these various Treaty provisions can 

properly be understood as specific expressions of the general principle of equal 
treatment in EU law.18 The CJEU has consistently stated that the principles of 

equal treatment and of transparency underpin the EU public procurement regime 
as general principles of EU law. 

19.13 The EU principle of equal treatment of tenderers is said to be intended to afford 

equality of opportunity to all tenderers when formulating their tenders, regard- 
less of their nationality. But the general principle of equal treatment of tenderers 
applies even in the absence of any possible discrimination on grounds of 

nationality.19 The EU principle of equal treatment is said to require a contractor to 

examine each tender impartially and objectively in the light of the requirements 
and general principles governing the tendering process, in order to ensure that all 

tenderers are afforded the same opportunities.20 And the obligation of transpar- 
ency which is imposed on the public authority consists in ensuring, for the benefit 
of any potential tenderer, a degree of advertising sufficient to enable the service 
under tender to be opened up to competition and the impartiality of procurement 
procedures to be reviewed.21 

19.14 These general legal principles of equal treatment, of non -discrimination and 

(consequently) of transparency must at all times inform (and indeed can supple -. 
ment) the specific provisions of the Treaties and of the EU secondary legislation in 

the field of public procurement. Thus although public service concessions are 

excluded from the scope of the Public Procurement Directive,22 the Court of 

Justice held that the procedure for tendering for public service concession 
contracts still had to conform to the requirements of these EU general principles 
of equal treatment and transparency.23 

l' See, eg, Case C -3/88 Commission y Italy [1989] ECR 4035, para 8. 
18. See, eg, Case 810 /79 Überschär [1980] ECR 2747, para 16, in relation to the Treaty prohibition of 

discrimination on grounds of nationality. 
19 Case C -87/94 Commission y Belgium [1996] ECR I -2043, paras 33 and 54. 
20 As the Court of Justice noted in Case C- 448/01 EVN y Austria [2003] ECR I- 14527, para 51: 'It is 

... apparent that when a contracting authority lays down an award criterion indicating that it neither 
intends nor is able to verify the accuracy of the information supplied by tenderers, it infringes the 

principle of equal treatment, because such a criterion does not ensure the transparency and objectivity 
of the tender procedure.' 

21 See Case T- 160/03 AFCon Management Consultants y Commission [2005] ECR II -981. 
22 See Case C- 358/00 Buchhändler -Vereinigung [2002] ECR I -4685, para 28; and Case C- 347/06 ASM 

Brescia [2008] ECR I -5641, para 57. 
23 Case C- 458/03 Parking Brixen GmbH y Gemeinde Brixen and another [2005] ECR I -8612, paras 

49 -50. 
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EU Fundamental Rights and Procurement Law 

The general principle of equality before the law is set out in Article 20 CFR; 19.15 
Article 21 CFR sets out the EU principle of non -discrimination on grounds, 
among others, of nationality, at least within the scope of application of the 
Treaties; and Article 47(2) CFR guarantees the right to a fair trial which parallels 
the Convention rights set out in Article 6 ECHR. In Tinnelly & Sons Ltd y United 
Kingdom,24 the public procurement procedures in Northern Ireland were found to 
be incompatible with the fundamental Convention right of access to the courts to 
seek a determination of civil rights and obligations. The inability of the applicants 
to challenge before the UK courts a certificate from the Secretary of State to the 
effect that, for unspecified reasons of national security, they were ineligible to be 
considered for the award of a public works contract, was found by the Strasbourg 
Court to constitute a violation of their Article 6 ECHR rights. 

EU SECONDARY LEGISLATION ON PUBLIC PROCUREMENT LAW 

The Public Procurement Directives- Common Principles 

As noted in para 19.09 above, the bulk of EU law public procurement law is to be 19.16 
found in secondary EU law legislation in the form of directives which, on 
implementation into national law, supersede or complement existing tendering 
procedures in the Member States. There are now two principal, substantive 
directives in the field of public procurement, each supplemented by three 
ancillary directives concerning remedies for breach of EU procurement law: 

a) the Public Procurement (Public Sector) Directive 2004/18/EC,25 which covers 
the tender and award procedures in relation to: 
i) public supply contracts 26 
ii) public works contracts (including concession contracts where considera- 

tion for works done consists in whole or in part of the right to exploit 
them),27 and 

iii) public service contracts28; 
b) the Public Procurement (Utilities) Directive 2004/17/EC on procurement in 

the water, energy, transport and postal services sector.29 

Z' Tinnelly & Sons Ltd y UK (1999) 27 EHRR 249. 
zs [2004] OJ L134/114. 
26 Previously governed by the Public Procurement (Supply) Directive 93/36/EC [1993] OJ L199/1, 

as amended. 
27 Previously governed by the Public Procurement (Works) Directive 93/37/EC [1993] OJ L199/ 

54, as amended. 
28 Previously governed by the Public Procurement (Services) Directive 92/50 /EEC [1992] OJ 

L209/1, as amended. 
79 [2004] OJ L134/1, previously governed by the Public Procurement (Utilities) Directive 

90/351/EC [1990] OJ L297/1, as amended. 
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The ancillary directives on remedies are the Public Procurement (Public Sector 

Remedies) Directive 89/655/EEC30 and the Public Procurement (Utilities Rem - 
edies) Directive 92/13/EC,31 both as amended by the Public Procurement (Rem- 

edies Amendment) Directive 2007/66/EC.32 

19.17 Each of these directives has been implemented in the UK by regulations.33 Unless 

there is some discrepancy between a directive and the regulations which purport 
to implement it, any domestic cause of action arises under the latter.34 Of course, 

even in the absence of defective implementation, the directives are relevant for 

the purposes of interpreting the domestic regulations. 

To which contracts do the public procurement directives apply? 

19.18 The substantive directives set (differing) thresholds with respect to the value of 

the contract up for tender which trigger the application of the EU procedures 
under the directives. But as seen, the case law of the Court of Justice in this area 

has been that the rules and principles of the Treaties will still apply to public 

procurement procedures for values which are less than those covered by the 

directives' particular provisions. In Telaustria, the Court of Justice ruled that while 

the public service concession contracts in question did not fall within the scope of 

the Utilities Directive 93/38/EC,35 contracting entities seeking to enter into such 

contracts were still bound to comply with the fundamental rules of the EC Treaty, 

including in particular an obligation of transparency which consisting of ensuring 

for the benefit of any potential tenderer, a degree of advertising sufficient to enable the 

services market to be opened up to competition, and the impartiality of procurement 
procedures to be reviewed 36 

19.19 In other words, a public contracting entity seeking to conclude a contract which is 

outside the scope of the procurement directives must nevertheless undertake 
some kind of tendering procedure, including ensuring publicity around the 

contract in the interest of any potential tenderer, unless contracts concerned are of 

so modest a value that tenderers in other Member States have no interest in 

competing for the contract.37 

19.20 In considering the applicability of the public procurement directives to any 

particular contracting or tendering procedure, it is therefore necessary to have 

regard to: 

3° [1989] OJ L395/33. 
31 [1992] OJ L76/14. 
32 [2007] OJ 1335/31. 
33 The main implementing regulations in the UK are the Public Contracts Regulations 2006 (SI 

2006/05) and the Utilities Contracts Regulations 2006 (SI 2006/06), which apply in England Wales and 

Northern Ireland; and the Public Contracts (Scotland) Regulations 2006 (SSI 2006/01) and the Utilities 

Contracts (Scotland) Regulations 2006 (SSI 2006/02), both of which apply only in Scotland. 
34 Case 270/81 Felicitas Rickmers -Linie y Finanzamt für Verkehrsteuern [1982] ECR 2771. 
36 [1993] OJ L199/95. 
36 Case C- 324/98 Telaustria Verlags GmbH v Telekom Austria Ag [2000] ECR I- 10745. 
37 Case C- 231/03 Coname [2005] ECR I -7287 at para 20. 
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a) whether the contract falls within one of the areas of activity covered by either 
of the substantive directives; and 

b) whether or not the contract's value surpasses the relevant value threshold set 
out in the relevant directive. 

Under the original public procurement regime, authorities frequently sub- 
divided contracts in order to circumvent the thresholds above which the provi- 
sions of the directives were to apply. Now the value of formally separate contracts 
awarded at the same time is to be aggregated with reference to financial 
thresholds. Requirements that authorities report to the Commission on the 
contracts which they have awarded are intended to secure a general monitoring 
of compliance with the directives. 

It is also necessary to consider whether the contract in question has been tendered 19.21 
by a contracting authority as listed in, or defined by, each directive. The Public 
Procurement (Public Sector) Directive provisions apply only to governmental 
authorities, national, regional and local, and to various other quasi -official bodies 
which are described in the Directives as 'bodies governed by public law ,38 which 
category has been held to include, among other entities, statutory sickness 
insurance funds39 and public broadcasting and television companies in Ger- 
many40 (which appear to be financed in ways comparable to BBC and Channel 4 
in the UK). The Public Procurement (Utilities) Directive applies to 'contracting 
entities', primarily public authorities, public undertakings and other bodies 
granted exclusive rights to carry out activities in the water, energy, transport and 
telecommunications sectors. 

The procurement directives together seek to achieve equal treatment between 19.22 
contracting entities operating in the public sector and those operating in the 
private sector. They also seek to ensure that the participation of a body governed 
by public law as a tenderer in a procedure for the award of a contract41 does not 

38 In Case C- 393/06 Ing Aigner, Wasser -Wärme -Umwelt GmbH y Fernwärme Wien GmbH [2008] ECR 
I -2339, the Court of Justice observed at paras 36-37: '... [A] "body governed by public law" is any 
body which, firstly, was established for the specific purpose of meeting needs in the general interest, 
not having an industrial or commercial character, secondly, has legal personality and, thirdly, is 
financed, for the most part, by the State, regional or local authorities, or other bodies governed by 
public law, or subject to management supervision by those bodies, or having an administrative, 
managerial or supervisory board, more than half of whose members are appointed by the State, 
regional or local authorities, or by other bodies governed by public law. In accordance with the 
case -law of the Court, those three conditions are cumulative. ... Furthermore, since the aim of the 
directives in relation to awarding public contracts is to avoid, inter alia, the possibility that a body 
financed or controlled by the State, regional or local authorities or other bodies governed by public 
law may choose to be guided by considerations other than economic ones, the concept of a "body 
governed by public law" must be interpreted in functional terms.' See also Case C -44/96 Mannesmann 
Anlagenbau Austria y Strohal Rotationsdruck [1998] ECR I -78; Case C- 360/96 Gemeente Arnhem v BFI 
Holding [1998] ECR I -6821. 

39 Case C- 300/07 Hans & Christophorus Oymanns GbR, Orthopädie Schuhtechnik y AOK Rheinland/ 
Hamburg, 11 June, [2009] ECR I -nyr. 

4) Case C- 337/06 Bayerischer Rundfunk [2007] ECR I- 11173. 
41 Eg, a not -for -profit concern such as a university or research institute which, under the Directive, 

must be permitted to tender for public contracts. See Case C- 305/08 Consorzio Nazionale Interuniversi- 
tario per le Scienze del Mare (CoNISMa) y Regione Marche, 23 December, [2009] ECR I -nyr. 
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cause any distortion of competition in relation to private tenderers42 It should 
further be borne in mind that Directive 2004/18 makes no distinction between 
public contracts awarded by a contracting authority for the purposes of fulfilling 
its task of meeting public interest needs and those which are unrelated to that 
task -for example, arising from the need to fulfil a private law obligation 
imposed on it as an employer with respect to its employees.43 

The need for a contract 

19.23 The UK courts have emphasised that the public sector directives only apply to 

'contracts', in the sense of an agreement between two persons or bodies with 
separate legal personality.44 On this basis, the Court of Appeal of England and 

Wales has held that EU procurement rules do not to apply where a contracting 
authority simply decides to perform an activity in- house, without tendering for a 

contract 45 By the same logic the EU procurement directives would not apply to 

the decision of a public authority, in good faith, to award work in -house after a 

tendering process in which outside contractors were invited to bid for a contract 
(since a contract does not result from the procedure) 46 As the CJEU has observed: 

46. The concept of a contract is essential for the purpose of defining the scope of 

Directive 2004/18. As stated in recital 2 in the preamble to that directive, its 

purpose is to apply the rules of European Union law to the award of contracts 
concluded on behalf of the State, regional or local authorities and other bodies 

governed by public law entities. The directive does not refer to other types of 

activities for which public authorities are responsible. 

47. In addition, only a contract concluded for pecuniary interest may constitute a 

public contract coming within the scope of Directive 2004/18. 

48. The pecuniary nature of the contract means that the contracting authority which 

has concluded a public works contract receives a service pursuant to that contract 
in return for consideration. That service consists in the realisation of works from 

which the contracting authority intends to benefit (see Case C- 399/98 Ordine degli 

Architetti and Others [2001] ECR I -5409, paragraph 77, and Case C- 220/05 Auroux 

and Others [2007] ECR I -385, paragraph 45). 

49. Such a service, by its nature and in view of the scheme and objectives of Directive 

2004/18, must be of direct economic benefit to the contracting authority.47 

42 In Case C- 357/06 Frigerio Luigi & C Snc y Comune di Triuggio [2007] ECR I- 12311, it was held to 

be unlawful to restrict potential tenderers to companies with share capital. 
43 See, in particular, Case C- 271/08 Commission y Germany, 15 July, [2010] ECR I -nyr, para 73 and 

the case law cited. 
44 R y Portsmouth City Council, ex p Coles [1997] 1 CMLR 1135 (CA). 
45 R v Secretary of State for the Environment, ex p Bury Metropolitan Borough Council [1998] 2 CMLR 

787 (CA). 
46 See R (Cumbria Professional Care Limited) y Cumbria County Council (2000) 3 Community Care Law 

Reports 79 (QBD) (10 May 1996 per Turner J); and Resource Management Services v Westminster City 

Council [1999] 2 CMLR 849 (QBD). 
47 Case C- 451/08 Helmut Müller GmbH v Bundesanstalt für Immobilienaufgaben, 25 March, [2010] 

ECR I -nyr at paras 46-49. 
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Subsequent case law of the Court of Justice has confirmed that a public authority 19.24 
may perform the public interest tasks conferred on it by using its own resources, 
without being obliged to call on outside entities not forming part of its own 
departments, and that it may do so in cooperation with other public authorities 
without falling within the ambit of the public procurement law.48 

In relation to a 'mixed contract' in which different public and private aspects are 19.25 
inseparably linked and thus form an indivisible whole, the contract must be 
examined as a whole for the purposes of its legal classification in the light of the 
rules on public contracts, and must be assessed on the basis of the rules which 
govern the aspect which constitutes the main object or predominant feature of the 
contract 49 

Joint venture and public - private partnerships 

In principle, the general requirements of EU procurement law do not apply to 19.26 
purely in -house transactions where the contracting body wholly owns and 
directly controls the body to which the work or service is transferred.50 In effect, 
the application of EU law on public procurement is excluded if the control 
exercised by the contracting authority over the contracting entity is similar to that 
exercised by the contracting authority over its own departments and if, at the 
same time, that entity carries out the essential part of its activities with the 
controlling local authority.51 

However, if the contracting authority in question also has even a minority 19.27 
holding in the capital of a private undertaking then EU procurement law will 
apply in the contracting authority's dealings with that company. The CJEU 
considers that it is impossible for a contracting authority to exercise the degree of 
control over a private company in which it has a stake comparable to that which 
it exercises over its own departments 52. And EU procurement requirements will 
apply where the transferee, agency or undertaking is partly privately -owned but 
where the entity otherwise has the possibility of acting autonomously from the 
public body.53 

The creation of a joint venture by a contracting authority and a private economic 19.28 
operator is not covered as such by Directive 2004/18, provided that such a capital 
transaction does not in reality conceal the award to a private partner of contracts 

98 See Case C- 480/06 Commission y Germany [2009] ECR I -4747, para 45. 
49 See Joined Cases C- 145/08 & C- 149/08 Club Hotel Loutraki and Others, 6 May, [2010] ECR I -nyr, 

paras 48-49 and the case law cited. 
5° See, eg, Case C- 410/04 Associazione Nazionale Autotrasporto Viaggiatori (ANAV) y Comune di Bari 

[2006] ECR I -3303; Case C- 295/05 Asociación Nacional de Empresas Forestales (Asemfo) y Transformación 
Agraria SA (Tragsa) [2007] ECR I -2999; and Case C- 573/07 Sea Srl v Comune di Ponte Nossa [2009] ECR 
I -8127. 

51 See Case C- 107/98 Teckal [1999] ECR I -8121, para 50. 
52 See, in particular, Case C- 573/07 Sea [2009] ECR I -8127, para 46; and Case C- 196/08 Acoset 

[2009] ECR I -9913, para 53. 
53 See, eg, Case C- 458/03 Parking Brixen GmbH v Gemeinde Brixen and another [2005] ECR I -8612; 

and Case C- 340/04 Carbotermo SpA v Comune di Busto Arsizio [2006] ECR I -4137. 
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which might be considered to be public contracts or concessions 54 But the fact 

that a private entity and a contracting entity cooperate within a mixed -capital 
entity cannot justify failure to observe the provisions on public procurement 
when awarding such a contract to that private entity or to that mixed- capital 
entity, since the award of a public contract to a semi -public company without a 

call for tenders would interfere with the objective of free and undistorted 
competition, and with the principle of equal treatment, in that such a procedure 
would offer a private undertaking with a capital holding in that company an 

advantage over its competitors.55 As the Commission has noted: 

Under Community law, public authorities are free to pursue economic activities them- 

selves or to assign them to third parties, such as mixed capital entities founded in the 

context of a PPP. However, if public bodies decide to involve third parties in economic 
activities and if this involvement qualifies as a public contract or a concession, the 

Community provisions for public procurement and concessions must be complied with.56 

Information about tendering opportunities 

19.29 The procurement directives attempt to ensure ease of access to tendering proce- 

dures for all potentially interested companies. Contracting authorities are 

expected to publish Prior Information Notices giving information about their 

intended purchasing requirements in the year ahead. When a particular contract 
comes up, tender notices must be drawn up in accordance with model notices set 

out in annexes to the directives, and advertised promptly in the EU Official 

Journal. Tenders may not be advertised in the local press before they have been 

sent for EU -wide publication. Notices of tenders submitted to the Official journal 

are also disseminated through a computer data -bank known as 'Tenders Elec- 

tronic Daily'. In Universale -Bau y EBS57 the Court of Justice held that the 

advertisement requirements contained in the procurement directives are intended 
to inform all potential tenderers, before the preparation of their tenders, of the 

award criteria to be satisfied by these tenders and the relative importance of those 

criteria, in order to ensure the observance of the principles of equal treatment and 

of transparency. 

19.30 The Court of Justice has held illegal a condition of tender to the effect that the 

tenderer had to be wholly or partly in public ownership.58 By corollary, it could 

be argued that any condition which had the effect of disfavouring public 
authorities should also be struck down by the courts, on grounds of indirect 
discrimination59 and unequal treatment.60 In Beentjes y Netherlands, a company 
which had submitted the lowest tender for a land consolidation scheme but 

54 Case C- 215/09 Mehiläinen Oy, Terveystalo Healthcare Oy, formerly Suomen Terveystalo Oyj v Oulun 

kaupunki, 22 December, [2010] ECR I -nyr at paras 33 -34. 
ss See, to that effect, Case C- 196/08 Acoset [2009] ECR I -9913, paras 56-57. 
56 See Commission's Interpretative Communication on the Application of Community Law on Public 

Procurement and Concessions to Institutionalised PPP [2008] OJ C 91/4 at point 1. 
57 Case C- 470/99 Universale -Bau v EBS [2002] ECR I- 11617. 
s8 Case C -3/88 Commission v Italy ('Re data processing') [1989] ECR I -4035. 
59 See also Case 45/87 Commission v Ireland ('Dundalk Water Scheme') [1988] ECR 4949. 
60 Case C- 243/89 Commission v Denmark ('Storebaelt') [1993] ECR I -3353. 
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which was not awarded the contract, complained that the contracting authority 
had not complied with the terms of EU law public procurement law. It argued, 
inter alia, that one of the criteria used by the body in awarding the contract, ie 
whether the tenderer was in a position to employ a given number of the 
long -term unemployed who were registered at the regional employment office, 
was incompatible with the principle of non -discrimination. The Court of Justice 
held that such a criterion would be incompatible with EU law if it appeared that it 
could only be met by Dutch firms, or if it would be more difficult for firms from 
other Member States to fulfil.61 

After a contract has been awarded, disappointed tenderers are entitled to be 19.31 
given proper and adequateó2 reasons for the failure of their bids.63 Contracting 
authorities are required to compile a written report on the conduct of the 
tendering procedure, which may be requested by the EU Commission (for 
example, where a disappointed tenderer complains to the Commission). 

Selecting the bidders 

The procurement directives seek to ensure that the tendering process is truly 19.32 
competitive by making it as open and as public as possible and preventing public 
authorities from dealing exclusively with a small number of favoured contractors. 
Tendering procedures under the directives are of three types. Under the open 
procedure, there is no pre -selection of bidders and anyone whose interest is 
aroused by the contract notice may submit a tender. Contracting authorities have 
a free choice between the open procedure and the restricted procedure, pursuant 
to which invitations to tender are issued to at least five candidates, drawn from 
those who have responded to the contract notice. In the context of the restricted 
procedure the contracting authority is obliged to state, where available, the 
(scoring method) rules of weighting the criteria for selection of tenderers.64 Under 
the open and restricted procedures, potential contractors may be excluded from 
the tender process only on defined grounds, broadly, financial standing, technical 
incapacity and lack of professional integrity.65 

61 Case 31/87 Gebroeders Beentjes BV v Netherlands [1988] ECR 4635. 
62 In Case T- 272/06 Evropaiki Dinamiki v Court of Justice of the European Communities 10 September, 

[2008] ECR II -169 *, Summ Pub, the CFI (now the General Court) struck down an internal procurement 
decision made by the Court of Justice on the grounds that the court considered on its motion that the 
challenged decision was inadequately reasoned and did not give the unsuccessful tenderers proper 
notice of why their bid was unsuccessful. 

63 In Case T- 331/06 Evropaiki Dynamiki v European Environment Agency (EEA), 8 July, [2010] ECR 
II -nyr, the General Court held (at para 120) that the contracting authority fulfils its obligation to state 
reasons if it confines itself first to informing unsuccessful tenderers immediately of the reasons for the 
rejection of their respective tenders and then, subsequently, if expressly requested to do so, provides to 
all tenderers who have made an admissible tender the characteristics and relative advantages of the 
tender selected as well as the name of the successful tenderer. 

64 Compare with Case T- 183/00 Strabag Benelux NV v Council of the EU [2003] ECR II -135, the CFI 
held that under the current procurement regime contracting authorities have no obligation to rank the 
award criteria according to their relative weighting. 

65 See Case 31/87 Gebrodeers Beentjes BV v Netherlands [1988] ECR 4635 for the importance of 
maintaining the distinction between the two stages and the differing criteria which may be applied at 
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19.33 The third option, the negotiated procedure, allows an authority to conduct tender 
negotiations with a single or a small number of contractors of its choice. Since this 

method of awarding contracts goes against the fundamental objectives of the 

procurement regime, the circumstances in which the negotiated procedure is 

justified are exceptional, are exhaustively set out in each directive and are 

interpreted narrowly by the Court of Justice, with the onus being very much 
upon a contracting authority to establish that it was appropriate to proceed by 

way of negotiation.66 Extreme urgency is one ground for resorting to the negoti- 
ated procedure67; another (which has frequently been claimed to justify the 

negotiated procedure in the tender of Private Finance Initiative contracts in the 

UK, which were intended to allow the private financing of public infrastructure 
projects) is that the nature of the works or services to be provided, or the risks 

attaching to their provision, is such as not to permit prior overall pricing. 

Contract specifications 

19.34 Non UK -based undertakings are also protected from indirect discrimination 
through the insistence by procuring authorities that national technical standards 
be applied, or that only nationally sourced materials be used in construction.68 
Subject to limited exceptions, authorities are obliged to have regard to EU 

technical standards, or to national standards implementing EU standards, in 

defining their bids. In the Dundalk Water Scheme case, the Commission success- 
fully brought an action against the Irish Government concerning a tender which 
insisted on the use of pipes made to an Irish specification.69 In the area of public 
works contracts, the Construction Products Directive 89/106/EEC70 provides for 

the mutual recognition of certain national standards, and supplements the 

harmonised EU standards which the Commission is otherwise authorised to 

adopt and specify. 

the different stages of (i) pre -selection for invitation to tender, and (ii) ultimate award of contract 
among those who have tendered. As the Court noted: 'examination of the suitability of contractors to 

carry out contracts ... and the awarding of the contract are two different operations ... covered by 

different rules.' Compare, however, the decision of the CFI in Case T -4/01 Rebco SpA y Council of the 

EU [2003] ECR II -171. 

66 See, eg, Case C- 138/08 Hochtief AG y Közbeszerzések Tanácsa Közbeszerzési Döntöbizottság [2009] 

ECR I -9889. 
67 This ground will not be available where an authority has been guilty of negligence, inefficiency 

or undue delay which has, in part, given rise to the urgency: see, eg, Case C- 107/92 Commission v Italy 

[1993] ECR I -4655. 
68 See Fagtun EHF y Iceland [1999] 2 CMLR 960 (EFTA Court). 
69 Case 45/87 Commission v Ireland [1988] ECR 4949. 
7U [1989] OJ L40/12. 
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Pre -contractual negotiations 

The Court of Justice has held that the principle of equal treatment, although not 19.35 
originally specifically referred to in the secondary legislation, is a necessary part 
of the directives on public procurement.7' The obligation to observe this principle 
goes to the very heart of the whole scheme of the public procurement directives.72 
Since the purpose of the EU public procurement regime is to introduce principles 
of free and open competition in the area of public procurement, any 'sweet -heart 
deals' or pre -contractual negotiations on the substance of tenders with specific 
parties would be contrary to EU law.73 In SIAC Construction Ltd y Mayo County 
Council, the Court of Justice reiterated that equal treatment of tenderers for a 
public works contract implied that transparency would be guaranteed in a way 
that would ensure that compliance with the award criteria could be indepen- 
dently verified, and that the award criteria would be formulated in such a way 
that they could be uniformly interpreted by all tenderers and that the criteria 
applied were applied in an objective and equal manner when coming to the 
assessment of the tenders.74 

Awarding the contract 

In order to prevent unlawful discrimination from among those who have been 19.36 
permitted to participate in the tendering process, Article 53 of Directive 2004/ 
18 /EC specifies that the contract for the works must be awarded on the basis of 
either the lowest price, or the 'economically most advantageous offer', with the 
choice of which of these options to use being left to the individual contracting 
authorities within the Member States.75 Article 53(1)(a) sets out a list of examples 
of various criteria which might be applied by the contracting authority in 
choosing the successful bid. These will obviously vary depending on the details 
of the work and contract in question, but may include such factors as: delivery or 
completion date, running costs, cost -effectiveness, quality, aesthetic and func- 
tional characteristics, technical merit, after -sales service and technical assistance, 
commitment with regard to spare parts, security of supplies and price.76 The full 
list of criteria to be applied by the contracting authority -where possible in 

71 Case C- 243/89 Commission v Denmark ('Storebaelt') [1993] ECR I -3353. 
72 See F Neumayr, 'Value for Money v Equal Treatment: the relationship between the seemingly 

over -riding national rationale for regulating public procurement and the fundamental EC principle of 
equal treatment' (2002) 11 Public Procurement Law Review 215. 

73 See the Joint Declaration of the Council and Commission on Public Procurement [1989] OJ 
L210/22: 'The Council and the Commission state that in open and restricted procedures all negotia- 
tion with candidates or tenderers on fundamental aspects of contracts, variations in which are likely to 
distort competition, and in particular on prices, shall be ruled out; however, discussions with 
candidates or tenderers may be held but only for the purpose of clarifying or supplementing the 
content of their tenders or the requirements of the contracting authorities and provided this does not 
involve discrimination.' 

74 Case C -19/00 SIAC Construction Ltd v Mayo County Council [2001] ECR I -7725. 
75 See Case C- 247/02 Sintesi SpA [2004] ECR I -9215. 
76. 

See the judgments of the Court of Justice in Case 31/87 Gebrodeers Beentjes BV v Netherlands 
[1988] ECR 4635 and in Case C- 324/93 R v Secretary of State for the Home Department, ex p Evans Medical 
Life and Macfarlan Smith Ltd [1995] ECR I- 563for discussion and consideration of the criteria which 
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descending order of importance -in deciding which bid is most economically 
advantageous must be disclosed to tenderers in the contract notice or tender 
documents; otherwise only the lowest price may be used (Article 53(2)). The list 

in the directive is not exhaustive. And there is no obligation on a contracting 
authority awarding a contract on the basis of the economically most advanta- 
geous tender to apply criteria only of a purely economic nature. The contracting 
authority may take into account other factors when awarding such a contract, for 

example environmental and ecological considerations. It is for the contracting 
authority to apply the criteria it has indicated it considers to be relevant when it 
assesses the tenders submitted, provided always that the award criteria chosen 
are themselves also linked to the subject matter of the contract and do not purport 
to confer an unrestricted freedom of choice on the contracting authority. /7 

19.37 Member States' legislation which prevents a contracting authority from selecting 
the contract award criteria is unlawful/8 but the Court of Appeal of England and 

Wales has held that only (prospective and actual) tenderers -and not contracting 
authorities themselves -may complain about such an irregularity on the basis 

that the public procurement directives are intended to protect tenderers by 

placing restrictions on the way in which public authorities conduct the tendering 
process, rather than to confer rights on unions, or individuals or local govern- 
ment bodies as against the contracting public authority or central government.79 
Central government can, of course, require the proper enforcement of public 
procurement law by local authorities.80 

19.38 The constant theme in public procurement law is that in deciding to award 
contracts, and indeed at all other stages of the tendering process, contracting 
authorities must comply with the overriding principle of equal treatment of 

tenderers which applies regardless of, among other things, their nationality. In 

Commission y Belgium: Re Walloon Buses, for example, the contracting authority 
took into consideration three supplementary notes submitted by one of the 

contractors, which had the effect of changing the fuel consumption figures 

originally claimed for that contractor's buses, and of persuading the authority to 

use a different method of assessment of the frequency of replacement of engines 
and gearboxes for that contractor's bid alone.81 This was held to be contrary to 

the principle of equal treatment and so unlawful. 

19.39 Where the terms of the proposed contract were substantially altered from those 

specified in the original tendering exercise, and a subsequent re- tendering exer- 

cise might have attracted different or additional prospective tenderers who did 

might legitimately be used by a contracting authority to identify the offer which constitutes the most 

economically advantageous offer. 
77 See Case C- 513/99 Concordia Bus Finland Oy Ab, formerly Stagecoach Finland Oy Ab v Helsingin 

kaupunki and HKL- Bussiliikenne [2002] ECR I -7213. 
78 Case 274/83 Commission v Italy [1985] ECR 1077. 
79 See R v Secretary of State for the Environment, ex p Bury Metropolitan Borough Council [1998] 2 

CMLR 787 (CA). 
80 See, eg, R v Secretary of State for the Environment, ex p Harrow London Borough Council [1997] 3 

CMLR 870 (QBD). 
81 Case C -87/94 Commission v Belgium ('Walloon buses') [1996] ECR I -2043. 
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not apply in relation to the initial notice in the Official Journal,S2 the authority has 
an obligation to issue a new open call to competition before any invitation to 
re- tender for the works.83 

Post -tender negotiations 

Whilst the Walloon Buses case confirms that authorities must not enter into 19.40 
post- tender negotiations with only one or some competing bidders, it does not 
answer the thorny question of whether such negotiations, conducted on an equal 
footing with all bidders, are legitimate. The Commission has emphasised in the 
past that post- tender negotiations could properly be conducted only for the 
purposes of clarifying bids already submitted. That would appear to be sensible, 
given that the original directives themselves did not provide for a separate 
post- tender stage. The Public Procurement (Public Sector) Directive 2004 has 
since made provision for the possibility of post- tender 'clarifications' and discus- 
sion in contracts of particular complexity. 

Changes post -contract 

In Makedoniko Metro y Elleniki Dimosio,84 the European Court of Justice considered 19.41 
a complaint from a consortium bidding for the construction of the Thessaloniki 
Metro, which, after having been appointed provisional contractor for the project, 
was subsequently removed from the project on the grounds that the composition 
of the Makedoniko consortium had significantly changed with the replacement of 
a number of consortium members by ABB Daimler -Benz. The contract was then 
awarded to a rival tenderer, and an action for annulment of this transfer of the 
contract plus damages was brought by the original Makedoniko consortium in 
the national courts. The Greek Administrative Court of Appeal then made a 
preliminary reference to the Court of Justice on the question whether the 
existence of a national rule prohibiting post- tender material changes in the 
composition of a consortium was compatible with the requirements of the Works 
Directive 93/37 and with the Remedies Directive 89/665. The CJEU held that 
since there were no rules laid down within the terms of the Public Procurement 
(Public Works) Directive specifying the composition of consortia, this was a 
matter which lay wholly within the competence of Member States' national law. 
Whether or not the consortium had a remedy under the Remedies Directive 
depended on a positive finding by the national court that the decision of the 
national contracting authority to terminate the contract in these circumstances 

B2 See C- 454/06 Pressetext Nachrichtenagentur [2008] ECR I -4401, para 35. 
83 In Case C- 340/02 Commission y France [2004] ECR I -9845 the Court of Justice reaffirmed that the 

Principles of equal treatment and transparency in public procurement 'require the subject matter of 
each contract and the criteria governing its award to be clearly stated' in distinct advertisements in the 
Official Journal. 

84 Case C -57/01 Makedoniko Metro y Elleniki Dimosio [2003] ECR I -1091. 
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contravened rights (for example, equal treatment) conferred upon the tendering 
consortia under EU law.85 

19.42 In essence it might be said that decisions which are subject to the EU procurement 
law regime need to be revisited or reconsidered whenever there has been a 

change in the award procedure which might be said to be 'material', the test for 

materiality being that had the change occurred earlier in the course of the award 
procedure, this might have had an impact upon the identity of the potential or 

actual bidders within the process.86 If the proposed renegotiated position has 

such an effect then the contracting public authority would be under an obligation 
to re- tender the works on the basis of the terms of the proposed renegotiated new 
contract, and precede its invitation for renegotiations with regard to the existing 
contract with a new open call to competition.S7 To fail to do so would have the 

effect of depriving potential tenderers of any opportunity of knowing the scope of 

the contractual criteria actually required in order to obtain the contract in 

question, or of being able objectively to verify compliance with the same, so as to 

ensure the impartiality of the procurement procedures. As the Grand Chamber 
has noted: 

Where amendments to the provisions of a service concession contract are materi- 
ally different in character from those on the basis of which the original concession 
contract was awarded, and are therefore such as to demonstrate the intention of 

the parties to renegotiate the essential terms of the contract, all necessary 
measures must be taken, in accordance with the national legal system of the 

Member State concerned, to restore the transparency of the procedure, which may 

extend to a new award procedure. If need be, a new award procedure should be 

organised in a manner appropriate to the specific features of the service conces- 
sion involved, and should ensure that an undertaking located in another Member 
State has access to sufficient information on that concession before it is awarded sé 

Abandonment of tender procedure 

19.43 Finally, it is open to a contracting authority to abandon an award procedure 
which is not producing the result it desired, provided that in so doing it complies 
with the principles of non -discrimination /equal treatment among the would -be 

tenderers.89 

88 See A Ward, 'Post -tender changes in the membership of a bidding consortium' [2003] Public 

Procurement Law Review NA 56 for a commentary on this decision. 
86 See, eg, R v Portsmouth City Council, ex p Bonaco Builders [1995] 95 Local Government Reports 494 

(EWHC), decision of 6 June 1995. 
87 See Case C- 340/02 Commission v France [2004] ECR I -9845. 
88 See Case C- 91/08 Wall AG v Stadt Frankfurt am Main, 14 April, [2010] ECR I -nyr (Grand 

Chamber). 
89 See Case C- 244 /02 Kauppatalo Hansel Oy v Imatran Kaupanki [2003] ECR I- 12139. 
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Public Procurement (Public Sector) Directive 2004/18/EC 

The Public Procurement (Public Sector) Directive 2004 ('the Public Sector Direc- 
tive') was drafted to codify the three previously separate strands of public 
procurement law relating to public supply, public services and public works. It 
also sought to reflect in legislative form the developments of the Court of Justice's 
public procurement jurisprudence - notably on the issue of legitimate award 
criteria -by making express provision for contracting authorities to have regard 
to environmental and social concerns in awarding procurement contracts, whilst 
still ensuring the possibility of obtaining the best value for money for those 
contracts. The Public Sector Directive allows such social and environmental 
criteria to be considered in the tendering process if the following conditions are 
met: 

19.44 

a) the criteria are linked to the subject matter of the contract and do not confer 
an unrestricted freedom of choice on the contracting authority; and 

b) they are expressly mentioned in the contract tendering documentation and 
comply with the fundamental EU principles applicable to procurement law. 
As seen in paras 19.12 and 19.13 above, those general principles number 
among them not only the Treaty provisions on free movement (of goods, 
services and establishment), but also principles deriving therefrom, including 
equal treatment, non- discrimination, mutual recognition, proportionality and 
transparency. 

Among other changes, Directive 2004/18/EC sought to make explicit provision 19.45 
for a dialogue or negotiations procedure to take place between awarding authori- 
ties and tenderers in the case of complex contracts, to allow the objective of 'best 
value for money' to be achieved more readily.90 The Directive now allows a 
contracting authority to limit the number of candidates in the restricted and 
negotiated procedures with publication of a contract notice, and in the competi- 
tive dialogue procedure. Such a reduction of candidates should be performed on 
the basis of objective criteria indicated in the contract notice. These objective 
criteria do not necessarily imply weightings for the ultimate award of the 
contract. 

In the competitive dialogue and negotiation procedure, contracting authorities 19.46 
are permitted to make provision for the procedure to be conducted in successive 
stages in order gradually to reduce -on the basis always of previously indicated 
contract award criteria -the number of tenders which they will go on to discuss 
or negotiate, with a view always to ensuring genuine competition. Potential 
contractors may be eliminated from the tendering process only on such previ- 
ously indicated grounds, based on the objective need of the contracting authority 
to reduce the number of candidates to a level which is justified by the need to 
balance the particular characteristics of the contract procedures and available 

See A Brown, 'The Impact of the New Procurement Directive on Large Public Infrastructure 
Pr 

90 

ojects: competitive dialogue or better the devil you know ?' (2004) 13 Public Procurement Law Review 
160. 
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resources, bearing in mind always the need to ensure adequate competition. Such 

grounds forming the basis of the pre -selection of candidates for the tendering 
process include lack of economic and financial standing,91 professional integrity 
or technical capacity.92 

19.47 Directive 2004 /18 /EC also allows an undertaking to be excluded from a procure- 
ment procedure if it has been found guilty of grave misconduct, which could 
include: criminal activities; fraud; financial corruption; environmental offences; or 

breach of any of the EU equality law provisions outlawing discrimination on the 

basis of sex, race, religion or belief, age, disability or sexual orientation. 

19.48 he range of contractual activities which are deemed to be unsuitable for public 
procurement procedures, and hence excluded from the Directive's provisions, 
include: 

a) contracts for the acquisition or rental of immovable property; 
b) the provision of arbitration and conciliation services; 
c) contracts relating to the issue, purchase, sale or transfer of securities or other 

financial instruments and central bank services; and 
d) public contracts for certain audiovisual services in the field of broadcasting, 

where aspects of cultural or social significance may properly be taken into 

account. 

Public works contracts 

19.49 The Public Sector Directive applies to 'public works' contracts93 for the execution, 
or both the execution and design, of building and civil engineering works. The 

rules concerning public works contracts have been held to apply to an agreement 
under which one contracting authority engages a second contracting authority to 

carry out a development project for a purpose of general interest.94 

19.50 A simple 'public works contract' may be characterised as one where the costs of 

construction are essentially ultimately borne by the awarding public authority 
and where the contractor receives remuneration for the work directly from the 

commissioning bodies. By contrast, a 'public works concession contract' may be 

defined as one where the contractor constructing the building is effectively 
granted a licence to charge its ultimate users for the use of the building. In the 

European Commission's Interpretative Communication on Concession Contracts, 
the following is noted in relation to concession contracts: 

91 In Whelan Group (Ennis) Ltd y Clare County Council [2001] 3 CMLR 31, Kelly J, in the Irish High 

Court, held that the application of a pre -qualification criterion in a tendering process for a major road 

improvement project -that the contractor had previously to have completed a substantial road works 

project of a specified significant value -did not contravene the principle of equal treatment, notwith- 
standing that the effect of imposing this condition meant that all but the largest contractors would be 

excluded from competing for the work. 
92 In General Buildings and Maintenance plc y Greenwich London Borough Council [1993] Times Lazo 

Reports 125 (QBD), 'technical capacity' was held to include health and safety considerations. 
93 In R y Brent LBC, ex p O'Malley (1997) 30 Housing Law Reports 328, the Court of Appeal of 

England and Wales held that a 'development contract' was not a works contract. 
94 Case C- 220/05 Auroux and Others y Commune de Roanne [2007] ECR I -385. 



EU Secondary Legislation on Public Procurement Law 765 

[T]he main distinctive feature of a works concession is that a right to exploit a 
construction is granted as consideration for having erected it. ... [The concessionaire's] 
responsibilities cover the technical, financial and managerial matters relating to the 
construction. For example, it is the concessionaire who is responsible for managing the 
investments required so that it may be available and useful to users. He is also 
responsible for paying off the construction. Moreover, the concessionaire bears not only 
the usual risks inherent in any construction -he also bears much of the risk inherent in 
the management and use of the facilities 95 

The provisions of Title III (Articles 56 -65) of the Public Sector Directive apply a 19.51 
more lenient regime to public works concession contracts. Only relatively minor 
obligations (for example, advertising in the Official Journal) apply to the award of 
the works concession, and it is only if the concessionaire is itself a contracting 
authority that work on the concession is required to be tendered in accordance 
with the standard procedures. So long as these advertising rules are complied 
with, the precise procedures for awarding the concession contract are left to the 
discretion of the public authority, provided that it uses properly transparent96 and 
fair97 procedures open to judicial review. 

Frequently, contracts comprise elements of public works, supplies and /or ser- 19.52 
vices, and the differing threshold values give the correct classification of a 
contract a particular importance. Where a contract is 'mixed', it should be 
classified as a works contract if the construction of the works is the main objective 
of the contract.98 In relation to public works contracts, the Public Sector Directive 
allows contracting entities to make provision for contracts for the design and 
execution of work to be awarded either separately or jointly. Title IV (Articles 
66 -74) set out the rules governing design contests. 

Public supplies contracts 

The Public Sector Directive applies to 'public supplies' contracts defined in 19.53 
Article 1(2)(c) as contracts having as their object 

the purchase, lease, rental or hire purchase, with or without option to buy, of products 
between a supplier and a public authority. 

'Products' should be construed broadly, in the same manner as 'goods' under the 
free movement provisions of the TFEU.99 Many contracts are part- supplies and 
part- services.loo The definition of 'supplies' specifically includes certain services, 

9i European Commission's Interpretative Communication on Concession Contracts [2000] OJ 
C121/2 at paras 2.1.1- 2.1.2, pp 7-8. 

96 See Case C- 275/98 Unitron Scandinavia and 3 -S [1999] ECR I -8291. 
97 See Case C -92/00 Hospital Ingeneure Krankenhaustechnick Planungs- Gesellschaft mbH v Vienna City 

Council [2002] ECR I -5553. 
98 Case C- 331/92 Gestion Hotelera Internacional v Comunidad Autonoma de Canarias [1994] ECR 

I -1329. 
99 'Products which can be valued in money and which are capable as such of forming the subject 

of commercial transactions': Case 7/68 Commission v Italy [1968] ECR 423. 
100 In Case C- 300/07 Hans & Christophorus Oymanns, 11 June, [2009] ECR I -nyr, the CJEU held (at 

paras 64-66) that the concept of 'public supply contracts' covered the purchase of products, 
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for example, installation. Otherwise, a contract should be tendered under the 

supplies provisions of the Public Sector Directive only if the value of the supplies 
exceeds that of the services to be provided under the contract. 

Public services contracts 

19.54 'Services' has a residual definition under the 'public services' provisions of the 

Public Sector Directive (see Chapter III Article 20 -22). With certain exceptions, the 

public services provisions of the Public Sector Directive covers essentially any- 

thing which is not already covered by other provisions of the Directive specifi- 

cally dealing with public supplies (or public works. It is important to note that the 

public services provisions of the Directive divides services into two categories: 
Annex IIA services; and Annex IIB services. Contracts relating to Annex IIA 

services, which include accounting and auditing, publishing and printing, and 

cleaning and maintenance services, are subject to the full tendering procedures 
laid down by the Directive. Annex IIB services (formerly known as 'non -priority 
services'), such as legal, educational and health services, are governed only by 

rules on technical standards, and by the obligation to publish details of contract 
awards. 

19.55 Service contracts, in particular in the sphere of property management services, 
may in certain circumstances include works. However, in so far as such works are 

incidental to the principal subject matter of the contract, and are a possible 
consequence thereof or a complement thereto, the fact that such works are 

included in the contract does not justify the qualification of the contract as a 

works contract and it remains under the public services regime of the Directive. 
Public service concession contracts -for example, management of a public pay 

car park remunerated by the parking charges levied on userslol- fall outside the 

scope of the Directive (Article 17). 

19.56 The Directive applies specifically to: 

a) contracts awarded by private bodies but subsidised over 50 per cent by a 

public authority; 
b) defence contracts (subject to the national security exception set out in Article 

346 TFEU); and 
c) design contests, where a contract is awarded on the basis of a competition 

which is decided by a jury. 

It covers the situation where one authority seeks to provide services on behalf of 

another, but is excluded where the award of a contract is based on an exclusive 

right conferred by a legal regulation which is compatible with the Treaty 

irrespective of whether the product under consideration is supplied to consumers ready -made or after 

being manufactured in accordance with consumers' requirements. Where the goods supplied are 

individually manufactured and tailored to the needs of each customer, the manufacture of those goods 

is part of the supply of the goods at issue. 
101 Case C- 458/03 Parking Brixen GmbH y Gemeinde Brixen and another [2005] ECR I -8612. 
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Public Procurement (Utilities) Directive 2004/17/EC 

The Public Procurement (Utilities) Directive 2004/17/EC ('the Utilities Directive') 19.57 
covers works, supplies and services contracts in what had been the previously 
excluded sectors of transport, water, energy and telecommunications which 
together account for approximately two- thirds of public procurement turnover in 
the EU. Certain aspects of these sectors remain outside the scope of EU regula- 
tion, however, notably the purchase of water by water authorities, and contracts 
for the supply of energy; and like the Public Sector Directive, service concession 
contracts are excluded from the scope of the Utilities Procurement Directive.102 
Significantly, the Utilities Directive applies not only to public authorities, but also 
to private bodies which operate on the basis of special or exclusive rights granted 
by public authorities. Privatised utilities such as British Gas, British Telecom and 
PowerGen are therefore included. The Directive sets out a series of thresholds, 
which are subject to periodic revision, varying between contracts for public 
works, contracts for supplies and services in the telecommunications sector, and 
contracts for supplies and services in the energy, water and transport sectors. 
Contracts awarded by contracting entities providing postal services are also 
subject to the rules of this Directive. 

The Utilities Directive allows for contracting entities, using a technical dialogue, 19.58 
to seek or accept advice before launching a procurement procedure, which may 
then be used in the preparation of the specifications, provided, however, that 
such advice does not have the effect of precluding competition. Although the 
Utilities Directive has the same objectives as the Public Sector Directive, there are 
some differences in the tendering procedures which it lays down. For example, 
under the Utilities Directive contracting entities have a free choice between the 
open, restricted and negotiated procedures (although the negotiated procedure is 
somewhat more open than in the public sector, requiring, usually, a prior call for 
competition). Also, contracting entities may eliminate tenderers from the bidding 
process on the basis of any objective criteria rather than on the narrowly- defined 
criteria laid down by the Public Sector Directive. A utility may seek offers in 
relation to a proposed contract without a call for competition only where there 
has been an absence of tenders or suitable tenders in response to an earlier 
procedure with a call for competition, and if and only if the original terms of the 
proposed contract have not substantially altered. 

Remedies in Public Procurement 

Enforcement by the Commission 

The Public Procurement (Public Sector Remedies) Directive 89/655/EEC reflects 19.59 
a dual approach to compliance. First, the powers of the Commission to supervise 

102 See Case C- 206/08 Wasser- und Abwasserzweckverband Gotha und Landkreisgemeinden (WAZV 
Gotha) v Eurawasser Aufbereitungs- und Entsorgungsgesellschaft mbH [2009] ECR I -8377. 
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fair competition in this sector are strengthened. Aggrieved firms may complain 
directly to the Commission, which will notify the Member State involved so that 

any infringement may be corrected. If the Commission is not satisfied with the 

response of the Member State, it may take the matter to the Court of Justice. The 

Commission will not necessarily act upon complaints, however, and where it 

does, its effectiveness is frequently dependent upon securing interim relief from 

the CJEU so as to halt a contract award procedure. 

Enforcement by the national courts 

19.60 Secondly, Member States are required by both the Public Procurement (Public 

Sector Remedies) Directive 89/655/EEC and by the Public Procurement (Utilities 

Remedies) Directive 92/13 /EEC -to set up 'effective and rapid remedies' to 

facilitate the domestic enforcement of EU law public procurement law by indi- 

vidual tenderers. Review procedures may, in the first instance, be before the 

courts or an independent administrative body set up for this purpose. In any 

event, the review body must have the power: 

a) to suspend the award of contracts ad interim; 
b) to set aside contracts unlawfully awarded; 
c) to grant damages to persons harmed by the infringement; 
d) to ensure that legitimate confidentiality and business secrecy interests are 

safeguarded in respect of information contained in files communicated to that 

body by the parties to an action, particularly by the contracting authority.io3 

19.61 The Public Procurement (Remedies Amendment) Directive 2007/66/EC104 (which 

was required to be implemented in the Member States by 20 December 2009) 

required certain changes to be made to the original remedies directives. In order 

to comply with Court of Justice case law,105 express provision was now to be 

made for a minimum standstill period during which the conclusion of the 

contract in question was suspended, irrespective of whether conclusion occurred 
at the time of signature. This was to allow for the possibility of an effective review 

between the decision to award a contract and the conclusion of the contract in 

question. The Amendment Directive also changed the rules on time- limits for 

bringing court proceedings to challenge any contract award procedure or deci- 

sion. 

19.62 The Procurement Remedies Amendment Directive 2007 also required the intro- 

duction of an automatic prohibition on entering into a contractwhen proceedings 
have been brought challenging the lawfulness of the procedure. Contracts that are 

103 See Case C- 450 /06 Varec SA y Belgium [2008] ECR I -581. 
104 [2007] OJ L335/31. 
toe In Case C- 212/02 Commission y Austria, 24 June, [2004] ECR I -nyr, the Court of Justice ruled that 

proper implementation of the Procurement Remedies Directive required national laws to specify that 

'a reasonable time period must elapse between the time when the award decision is communicated to 

unsuccessful tenderers and the conclusion of the contract in order, in particular, to allow an 

application to be made for interim measures prior to the conclusion of the contract'. See too Case 

C -81/89 Alcatel Austria y Federal Ministry for Science and Transport [1999] ECR I -7671. 
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concluded in breach of the standstill period or automatic suspension should be 
considered ineffective in principle if they are combined with infringements of the 
Public Sector Directive 2004/18/EC or the Utilities Directive 2004/17/EC, to the 
extent that those infringements have affected the chances of the tenderer applying 
for review to obtain the contract. The 2007 Amendment Directive also required 
the introduction of effective, proportionate and dissuasive sanctions for serious 
breaches of the provisions of either the Public Sector or the Utilities Directives, so 
as to include: 

a) financial penalties; 
b) the possibility of ordering the shortening of the duration of contract entered 

into; and 
c) the reduction or quashing by the courts (or other independent review body) 

of contracts which have been entered into in breach of the substantive 
Directive's requirements. 

The stated aim of the remedies directives is to ensure that judicial remedies for 19.63 
infringements of procurement law are consistently and effectively available 
throughout the EU compatible with the principle of legal certainty, but a certain 
margin of appreciation is left to the national authorities in implementing the 
remedies directives. It is, for example, open to (but not required of) the Member 
States to allow not just disappointed tenderers but also the dissatisfied contract- 
ing authority access to the courts to seek judicial review of the decisions of any 
such independent non - judicial bodies which national legislation has made 
responsible, in the first instance, for the review procedures concerning the award 
of public contracts.1o6 

Where a contract is entered into in deliberate and conscious breach of the 19.64 
procurement requirements, the national authorities may be required to hold the 
contract to be unenforceable /ineffective on grounds of EU public policy, and to 
quash or reduce it. In other cases which do not involve such a deliberate and 
conscious breach, alternative sanctions may be more appropriate. It is for Member 
States to determine the rules of the application of such alternative penalties: for 
example, when and which national review bodies may be empowered to impose 
fines, or to take other measures to prevent, remedy or punish infringements of EU 
procurement law, where the complete reduction of the awarded contract is not 
thought appropriate. 

Standard of review 

In relation to the standard of review required in public procurement challenges 19.65 
before the courts, the General Court has observed as follows: 

[T]he contracting authority enjoys a broad margin of assessment with regard to 
the factors to be taken into account for the purpose of deciding to award a 

106 Case C-570/08 Simvoulio Apokhetefseon Lefkosias v Anatheoritiki Arkhi Prosforon, 21 October, [2010] 
ECR I-nyr. 
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contract following an invitation to tender, and review by the Court must be 

limited to checking compliance with the procedural rules and the duty to give 

reasons, the correctness of the facts found and that there is no manifest error of 

assessment or misuse of powers.107 

Time- limits for seeking remedies 

19.66 The Court of Justice has upheld the compatibility (with the general principles of 

EU law of effective protection of the EU rights and legal certainty) of national 
time- limits of 60 days (in Italy)10S and of two weeks (in Austria)lo9 for the taking 
of court action to challenge procurement decisions, provided that the application 
of the time- limits would not, in the circumstances of the case, render a remedy 
virtually impossible or excessively difficult to obtain. 

19.67 Importantly, in Uniplex (UK) Ltd v NHS Business Services Authority, the Court of 

Justice found that the English public law requirement that proceedings be 

'brought promptly and in any event within three months' was incompatible with 
the EU law requirements of precision and legal certainty in apparently giving the 

national courts a discretion to dismiss actions as having come too late. The Court 
of Justice also held in this case that the time -limit in relation proceedings seeking 
to have an infringement of the public procurement rules established or to obtain 
damages for the infringement of those rules should run only from the date on 

which the claimant knew, or ought to have known, of the infringement of the 

public procurement rules.uo The CJEU had previously held that national time 

bars should not be applied where the contracting authority had not properly 
advised the potential challenger as to the relevant details of the contract awarded 
such as would allow him to make a properly- informed decision as to whether or 

not to challenge the award." 

Remedies prior to the conclusion of a contract 

19.68 The Court of Justice confirmed in its decision in Stadt Halle v TREA Leuna112 that 

the review procedures set out in the Public Sector Remedies Directive 89/665 
apply to decisions made by a contracting authority even prior to any formal call 

for tenders, for example a decision that a particular contract falls outside (or has 

already complied with) the procurement regime and hence that it will not 

re- expose the tendering process to open competition by advertising the same in 

the Official Journal. As has been noted: 

107 In Case T -50/05 Evropaiki Dynamiki v European Commission, 19 March, [2010] ECR II-nyr at para 

148. 
108 See Case C- 327/00 Santex v Unita Socio Sanitaria Locale No 42 di Pavia [2003] ECR I -1877. 
109 Case C- 470/99 Universale -Bau v EBS [2002] ECR I- 11617. 
110 Case C- 406/08 Uniplex (UK) Ltd v NHS Business Services Authority, 28 January, [2010] ECR I -nyt 

m Case C- 241 /06 Lämmerzahl [2007] ECR I -8415. 
112 Case C -26/03 Stadt Halle v TREA Leuna [2005] ECR I -1. 
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[S]uch decisions often represent the worst type of breach: that is a complete failure to 
apply the transparent and competitive procedures required by the procurement Direc- 
tive.113 

Before a contract has been made, the national courts have a variety of remedies at 19.69 
their disposal: interim suspension of the implementation of the award of the 
contact and of the implementation of any decision taken by the contracting 
authority; ordering the contracting authority to amend relevant documentation, 
including the removal of any discriminatory specification; and /or the power to 
make an award of damages. The existence of the damages remedy should not 
incline the national court to be less willing to use the interim measures available 
to it114: the compatibility of such an approach with the principle of the provision 
of effective remedies under EC law is doubtful, to say the least.n5 

Damages in relation to the conclusion of a contract116 

In order to obtain damages, a contractor need prove only that it had a real chance 19.70 
of winning the contract, rather than that it would have won the contract.117 

In Commission y Portuga1,118 the Court of Justice held that it was contrary to the 19.71 
Remedies Directive 89/665 for national implementing measures to make the 
award of damages for breach of the substantive procurement rules conditional on 
a finding that the agent acting on behalf of the contracting authority had acted in 
breach procurement rules either negligently or intentionally. Breach of the 
rules per se, without the need to establish any specific mental element, was held to 
be sufficient to found a right to damages for aggrieved tenderers prejudiced by 
the breach. 

InAFCon Management Consultants y Commission,119 the CFI ordered the Commission 19.72 
to compensate an unsuccessful tenderer not only for the bid costs incurred in the 
tender, but also for the costs incurred by the tenderer in challenging the legality of 
the tendering procedure and defending its interests in court. However, the Court 

113 A Brown, 'Application of the Procurement Directive to Contracts awarded by public bodies to 
subsidiaries and the scope of the Remedies Directive: a note on Case C -26/03 Stadt Halle' (2005) 14 
Public Procurement Law Review NA71 at NA73. 

114 Clyde Solway Consortium v Scottish Ministers, 2001 SC 553 OH) at 580E: 'Even if it could be said, at 
this stage, that a prima facie case had been made out by the petitioners, the first respondents' decision 
is one taken in the public interest and not merely in the interests of the petitioners or indeed the other 
tenderers, and the petitioners would not, in terms of the Regulations, be left without a remedy since in 
terms of regulation 31(6) it is open to the court to make an award of damages for any loss and damage 
sustained by them.' 

118 See, eg, Case C -81/98 Alcatel Austria AG v Austrian Federal Ministry of Science and Transport [1999] 
ECR I -7671. 

116 H Leffler, 'Damages liability for breach of EC procurement law: governing principles and 
practical solutions' (2003) 12 Public Procurement Law Review 151. 

117 See, eg, Harmon CFEM Facades (UK) Ltd v Corporate Officer of the House of Commons (2000) 2 Local 
Government Law Reports 362. 

Ile Case C- 275/03 Commission v Portugal, 14 October 2004, ECJ (unpublished). 
119 See Case T- 160/03 AFCon Management Consultants v Commission [2005] ECR II-981. See too Case 

Comment by Peter Braun, 'Damages for irregularities in the award process: Case T- 160/03' (2005) 14 
Public Procurement Law Review NA98 -103. 
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refused to award damages on the basis of the hypothesis that the contract would 
have been awarded to the unsuccessful tenderer. The claims which the court rejected 
included: a claim for loss of expected profits in carrying out the contract; loss of 

market profile in being denied the opportunity of carrying out the contract; and loss 

of reputation in being unsuccessful in the tender. Damages would be awarded only 

on the basis that they were real, certain and substantiated, and would not be 

awarded on a conjectural 'what if' basis. This CFI authority is to the effect that the 

only damages properly due in respect of breach of the procurement regime are the 

lost costs in preparing an unsuccessful tender, rather than the loss of the chance of 

making a profit on the assumption that, had a proper procedure been followed, the 

plaintiff would in fact have been awarded the contract.120 The General Court has 

since reiterated in a procurement case that 

an action founded on damage resulting from loss of profit must be dismissed because 
the damage at issue was not real and existing, but future and hypothetical...121 

19.73 There may also exist the possibility of a separate 'post- award' cause of action 
based on failure to supply adequate information to allow for independent 
verification that the correct procedure had been followed.122 The unsuccessful 
tenderer should be able to assure itself that the criteria applied were applied in an 

objective and equal manner when coming to the assessment of the tenders, and 

that their compliance with the award criteria could be independently verified.123 

19.74 Otherwise the general rules on national remedies for breach of EU law continue 
to operate alongside the remedies directives. These may be relevant, for example, 
in fleshing out the cause of action in damages conferred upon a contractor 
harmed by a failure to follow tendering procedures. General EU law rules will 

also be relevant where procurement legislation or the procurement decisions of 

an authority are challenged as being contrary to the Treaty.124 

120 But see generally S Treumer, 'Damages for breach of the EC Public Procurement rules: changes 
in European Regulation and Practice' (2006) 15 Public Procurement Law Review 159. 

121 Case T- 387/08 Evropaiki Dynamiki v European Commission, 9 September, [2010] ECR II-nyr, para 169. 
122 See generally M McDonagh, 'Disclosure of Information relating to public procurement: the role 

of freedom of information law' (2002) 110 Public Procurement Law Review 172; and S Arrowsmith, 'An 

update on freedom of information and public procurement' (2003) 12 Public Procurement Law Review 

NA 151 NA160. 
123 In Case T- 183/00 Strabag Benelux NV v Council of the EU [2003] ECR II -135, the CFI held that it 

was not necessary to provide an unsuccessful tenderer with detailed information such as the precise 
details of other tenders, their relative scoring and the like. All that was required for the Council to 

fulfil its information obligations under the Directive was to supply basic information to enable the 

unsuccessful applicant to identify the reasons for the rejection of his bid -for example, a higher price 

in comparison to the winner. 
124 In Case C- 568/08 Combinatie Spijker Infrabouw/De Jonge Konstruktie and others v Provincie Drenthe, 

9 December, [2010] ECR I -nyr, the CJEU reiterated (at para 92), within the context of a damages claim 

in relation to breach of public procurement rules, that: '... [A]s regards State liability for damage 
caused to individuals by infringements of EU law for which the State may be held responsible, the 

individuals harmed have a right to redress where the rule of EU law which has been infringed is 

intended to confer rights on them, the breach of that rule is sufficiently serious, and there is a direct 

causal link between the breach and the loss or damage sustained by the individuals. In the absence of 

any provisions of EU law in that area, it is for the internal legal order of each Member State, once those 

conditions have been complied with, to determine the criteria on the basis of which the damage 
arising from an infringement of EU law on the award of public contracts must be determined and 

estimated, provided the principles of equivalence and effectiveness are complied with.' 
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Restrictions on Trade and EU Law 

INTRODUCTION 

In his January 1941 State of the Union address before the United States 20.01 
Congress -at a time when war, tyranny and genocide reigned in Europe -the 
American President Franklin D Roosevelt proclaimed: 

We look forward to a world founded upon four essential human freedoms. The first is 
freedom of speech and expression -everywhere in the world. The second is freedom of 
every person to worship God in his own way- everywhere in the world. The third is 
freedom from want -which translated into world terms means economic understand- 
ings which will secure to every nation a healthy peacetime life for its inhabitants - 
everywhere in the world. The fourth is freedom from fear -which translated into world 
terms means a world -wide reduction of armaments to such a point and in so thorough a 
fashion that no nation will be in a position to commit an act of physical aggression 
against a neighbour -anywhere in the world. 

That is no vision of a distant millennium. It is a definite basis for a kind of world 
attainable in our time and generation. That kind of world is the very antithesis of the 
so -called new order of tyranny which the dictators seek to create with the crash of a 
bomb.1 

These ideals were revived amid the wreckage of a post -war Europe destroyed in 20.02 
the rage of the dictators -to produce two lasting, transnational European institu- 
tions: the Council of Europe, founded to proclaim and protect the fundamental 
civil and political rights of the individual against the European State; and the 
European Union, initially aimed at the economic integration of its European 
Member States by binding them together in inextricable bonds of trading links, 
such as to make any future war between them not just pointless but impossible. 

The now vast and sprawling -and ever -expanding -web of Treaties, legislation, 20.03 
principles, rights and duties that is now EU law had its modest beginnings in 
some proposals for regulations aimed at removing barriers to free trade among 
six western European States (Belgium, the Federal Republic of (West) Germany, 
France Italy, Luxembourg and The Netherlands) pursuant to an international 
Convention, the Treaty of Rome, which had been concluded among them in 1957, 
a recital to this Treaty's Preamble recognising that 'the removal of existing 
obstacles calls for concerted action in order to guarantee steady expansion, 
balanced trade and fair competition'. 

1 Message to Congress, 6 January 1941, (1941) 9 Public Papers 672. 
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20.04 In the Preamble to the Treaty of Rome the then six signatory States also expressed 
their resolve 'to ensure the economic and social progress of their States by 

common action to eliminate the barriers which divide Europe' and affirmed as 

'the essential objective of their efforts the constant improvements of the living and 
working conditions of their peoples'. The economic integration of the Member 
States into one internal market is the goal which the abolition of all and any legal 
and administrative restraints on the free movement of goods and services and 

service providers seeks to achieve. 

20.05 Against the background of Roosevelt's vision, such economic integration lies at 

the very heart of the EU project, and provides the justification for the accretion of 

ever -greater powers and areas of competence for the central EU institutions - 
notably the Commission -and the pressure for the ever -closer political conver- 
gence among the Member States in search for 'an ever closer union among the 

peoples of Europe', as the Preamble to the Treaty of Rome noted. The push for 

continued integration has acquired its own dynamic and logic, such that it is now 
presumed that a truly barrier -free internal market can be maintained and 

strengthened only if it has a common currency2 and can present a unified external 
front in foreign and security matters before States and international institutions 
existing outside the EU.3 

20.06 The paradox which this chapter highlights is that the realisation of this freedom 
to trade has required so much further regulation and litigation at an EU level. 

This chapter will consider the EU law concerning the free movement of goods 
and services (and to an extent establishment) from the viewpoint of their creating, 
a common EU -wide regime for the removal of internal EU barriers to trade. 

TREATY PROVISIONS ON TRADE RESTRAINTS IN THE EU 

20.07 All of the major articles of the TFEU in this area have been held to be directly 
effective, and can therefore be invoked in and before national courts against all 

parties. These include: 

- Article 18 TFEU, prohibiting discrimination on grounds of nationality4; - Article 34 TFEU, prohibiting quantitative restrictions on imports from Mem- 

ber States5; 

2 A recital to the Preamble to the post- Lisbon TEU notes the Member States' resolution 'to achieve 

the strengthening and the convergence of their economies and to establish an economic and monetary 
union including, in accordance with the provisions of this Treaty and of the Treaty on the Functioning 
of the European Union, a single and stable currency'. 

3 A further recital in the Preamble to the post -Lisbon TEU notes the Member States' resolution' to 

implement a common foreign and security policy including the progressive framing of a common 

defence policy, which might lead to a common defence in accordance with the provisions of Article 42, 

thereby reinforcing the European identity and its independence in order to promote peace, security 

and progress in Europe and in the world'. 
4 Case 36/74 Walrave and Koch v Association Union Cycliste Internationale [1975] ECR 1405. See also 

Case C -20/92 Hubbard v Hamburger [1993] ECR I -3777. 
Case 74/76 Ianelli & Volpi v Paolo Meroni [1977] ECR 577; Case 83/78 Pig Marketing Board v 

Redmond [1978] ECR 2347. 
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- Article 36 TFEU, prohibiting any arbitrary discrimination or disguised restric- 
tion in trade in goods6; - Article 45 TFEU on the free movement of persons'; - Article 49 TFEU on the right of establishment for the self-employed8; - Article 56 TFEU abolishing restrictions on freedom to provide9 or to receiver 
services; and - Article 110 TFEU forbidding any indirect protection of home products by 
Member States' internal tax provisions.11 

EU CHARTER OF FUNDAMENTAL RIGHTS AND BUSINESS FREEDOMS 

Case Law of the CJEU 

The only provision of the Charter of Fundamental Rights of the European Union 20.08 
which appears to be of direct relevance within this area of freedom to trade 
within the EU is Article 16 CFR, which states, somewhat weakly, that that 'the 
freedom to conduct a business in accordance with Union law and national laws 
and practices is recognised'.12 In order, then, to understand the extent of this 
fundamental right, one has to establish what are the substantive rules of EU law 
impacting on freedom to conduct a business. 

However, in Vereinigte Familiapress Zeitungsverlags - and Vertriebs GmbH v Heinrich 20.09 
Bauer Verlag,13 the Court of Justice struck down an attempt to ban- apparently on 
the grounds of that Austrian publishers were prohibited under Austrian law from 
including prize competitions within their newspapers and periodicals -the 
importation from Germany to Austria of crossword puzzle magazines which 
offered prizes for winning entries. The CJEU held that such a ban would be 
contrary to the principles of free movement of goods contained in Article 34 
TFEU and the right to freedom of expression protected in Article 10 of the 
European Convention on Human Rights ('ECHR') and now echoed in the 
provisions of Article 11 CFR. 

6 Case 120/78 Rewe -Zentral AG v Bundesmonopolverwaltung für Branntwein ('Cassis de Dijon') [1979] 
ECR 649. See also Case C- 145/88 Torfaen Borough Council v B&Q [1989] ECR 3851. 

7 Case 41/74 Van Duyn [1974] ECR 1337. 
Case 2/74 Reyners v Belgium [1974] ECR 631; and Case 11/77 Patrick [1977] ECR 1199. 

9 Case 33/74 Van Binsbergen [1974] ECR 1299. 
10 Joined Cases 286/82, 26/83 Luisi and Carbone v Italian Ministry of Finance [1984] ECR 377. 
11 Case 57/65 Alfons Lütticke GmbH y Hauptzollamt Saarlouis [1966] ECR 205; and Case 27/67 

Fink -Frucht v Hauptzollamt München [1968] ECR 223. 
12 See Case 4/73 Nold [1974] ECR 491, para 14; Case 230 -78 SpA Eridiana and others [1979] ECR 

2749, paras 20 and 31; Case 151/78 Sukkerfabriken Nykabing [1979] ECR 1, para 19; and Case C- 240/97 
Spain y Commission [1999] ECR I -6571, para 99. 

Case C- 368/95 Vereinigte Familiapress Zeitungsverlags - und Vertriebs GmbH v Heinrich Bauer Verlag 
[1997] ECR I -3689. 
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Case Law of the Council of Europe Institutions 

20.10 In Greek Federation of Customs Officers y Greece, the European Commission of 

Human Rights rejected as inadmissible a claim that the abolition of internal 
frontiers within the EU constituted an unlawful interference with Greek customs 
officers' rights to property, resulting in the loss of their future income and their 
inability to exercise their duly licensed 'liberal profession'.14 But the European 
Commission of Human Rights has accepted that directly- effective free movement 
rights in EU law may constitute 'civil rights'15 for the purposes of Article 6(1) 

ECHR, if and in so far as these EU law rights can be said to be of a personal, 
economic or individual nature such as characterises rights in the private law 

sphere.16 Accordingly, at least in relation to the actions of the Member States, the 

full gamut of Article 6 ECHR fair trial rights17 (as well as the protections afforded 
to acquired property rights under Article 1 of Protocol 1 ECHR18) may be claimed 

14 Greek Federation of Customs Officers v Greece [1995] ECommHR 24581/94 (First Chamber, 6 April 
1995): 'The Commission notes that the occupation of customs officer is a liberal profession, with no 

fixed income and no guaranteed turnover, but which is subject to the hazards of economic life. 

Although the abolition of customs barriers threatens to cause customs officers economic loss, the 

Commission considers that the latter cannot claim to be entitled to a guaranteed volume of business 
which could have qualified as a "possession" within the meaning of Article 1 of Protocol No 1. 

Further, as regards the expectation of future revenue, the Commission recalls its previous case -law, 

according to which future income constitutes a "possession" only if the income has been earned or 

where an enforceable claim to it exists. ... Having regard to the factors set out above, the Commission 
considers that the applicants' complaint is outwith the scope of Article 1 of Protocol No 1 ... [T]he 

Commission finds that the applicants, in complaining of the fact that Greek legal precedent condemns 
to failure any legal action they may take, are really complaining of the fact that they are unable to 

bring domestic proceedings in relation to a claim "contestation" which, in any event, cannot relate to 

any right recognised by domestic law ... Article 6 paragraph 1 is therefore inapplicable.' 
is Papoulakos v Greece [1995] ECommHR 24960/94 (First Chamber, 11 January 1995): '[I]n accord- 

ance with the case -law of the Court, Article 6 paragraph 1 ... of the Convention extends only to 

disputes over civil rights which can be said, at least on arguable grounds, to be recognised under 
domestic law; it does not in itself guarantee any particular content for civil rights in the substantive 
law of the Contracting States (Boden v Sweden (1988) 10 EHRR 367, paragraph 28). The Commission 
notes that Community law forms part of domestic law in those Contracting States, such as Greece, 

which are members of the European Union.' 
16 See Adams and Benn v United Kingdom [1997] ECommHR 28979/95, 30343/96 (Plenary Chamber, 

13 January 1997), (1997) 23 EHRR CD 160: '[T]he applicant's claim is based on a provision of a treaty 

which provides in general terms for freedom of movement of citizens of the European Union within 

the territory of Member States. While it appears subject to argument in the English courts as to 

whether this provision is declaratory or confers directly applicable rights in domestic law, the 

Commission in any event is of the opinion that any right involved is of a public law nature, having 
regard to the origin and general nature of the provision, which lacks the personal, economic or 

individual aspects which are characteristic to the private law sphere (see eg Schouten and Meldrum D 

Netherlands (1995) 19 EHRR 432 paragraphs 52 -60). Consequently, the matter falls outside the scope of 

the concept of "civil rights and obligations".' 
17 See, eg, Procola v Luxembourg (1996) 22 EHRR 193, in which the applicants had sought judicial 

review by the judicial committee of the Luxembourg Conseil d'Etat of national regulations which had 

been introduced in implementation of the EU Common Agricultural Policy rules concerning milk 

quotas and levies to penalise over -production of milk. The ECtHR held that the judicial review 

application was a dispute concerning the determination of an EU law -based right which was a civil 

pecuniary right and that the provisions of Art 6(1) ECHR applied. 
18 See too Coopérative des Agriculteurs de la Mayenne and Coopérative Laitière Maine -Anjou v France 

[2006] ECHR 16931/04 (Second Section, 10 October 2006): 'While the Court has recognised that levies 

[on over -production of milk in excess of individually allocated EU quota] ... can amount to 

interference with the right of producers or purchasers to the peaceful enjoyment of their possessions 
(see Procola v Luxembourg, no 14570/89, Commission decision of 1 July 1993), it considers that in the 
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in relation to the realisation of EU economic free movement rights. Claiming the 
protections of the ECHR in relation to EU law directly19 and against the EU 
institutions20 remains problematic, however, until such time as the EU accedes as 
a body to the Council of Europe.21 

FREE MOVEMENT OF GOODS 

Treaty Provisions on the Free Movement of Goods 

Customs union 

Article 28(1) TFEU is perhaps the Urtext of the whole EU project in specifying that 20.11 
the EU 

shall comprise a customs union which shall cover all trade in goods and which shall 
involve the prohibition between Member States of customs duties on imports and 
exports and of all charges having equivalent effect, and the adoption of a common 
customs tariff in their relations with third countries. 

Articles 28(2) and 29 TFEU ensure that EU free movement law applies both to 20.12 
goods originating within the EU and to goods originating in third' countries 
which are in 'free circulation' in the EU, that is goods which have satisfied the 
import requirements, including the payment of customs duties or equivalent 
charges, in one of the Member States. Therefore, once a product from outside the 
EU gets into the EU system, it is treated as if it were an EU product. The 
nationality of the owner, importer or distributor of the goods is irrelevant. 

instant case the interference was unquestionably justified under Article 1 of Protocol No 1 to the 
Convention. ... [S]tabilisation of the milk market is of direct benefit to the applicants and that the 
system chosen by France enables the cost of the levy in question to be passed on to the producers who 
have exceeded the quotas.' 

19 See NA v the United Kingdom (2009) 48 EHRR 15 at para 107: '[T]he European Court of Human 
Rights recalls that its sole task under Article 19 ECHR is to ensure the observance of the engagements 
undertaken by the high contracting parties in the Convention and the Protocols thereto. It is not the 
[Strasbourg] Court's task to apply directly the level of protection offered in other international 
instruments and therefore considers that the applicant's submissions on the basis of Directive 
2004 /83 /EC are outside the scope of its examination of the present application.' 

20 See, eg, the ECtHR non -admissibility decisions in Guérin Automobiles EURL v The Member States 
of the European Community [2000] ECHR 51717/99 (Third Section, 4 July 2000); and La société 
Etablissement Biret and CIE SA y 15 Member States of the European Union [2008] ECtHR 13762/04 (Fifth 
Section, 9 December 2008). 

21 See Cooperatieve Producentenorganisatie van de Nederlandse Kokkelvisserij UA v Netherlands (2009) 
48 EHRR SE18 (non -admissibility decision of the ECtHR, 20 January 2009): 'The European Commu- 
nity has separate legal personality as an international inter- governmental organisation [see now Art 47 
TEU 'The European Union shall have legal personality']. At present, the European Community is not 
a party to the Convention ... The application is therefore incompatible with the provisions of the 
Convention ratione personae within the meaning of Article 35 §3 of the Convention in so far as the 
applicant association's complaints must be understood as directed against the European Community 
itself (see Confédération française démocratique du travail v the European Communities, alternatively: their 
Member States a) jointly and b) severally, no 8030/77, Commission decision of 10 July 1978, Decisions 
and Reports (DR) 13, p 235) and must be rejected pursuant to Article 35 §4 ECHR.' 
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20.13 Article 30 TFEU requires the abolition of customs duties (including those of 'a 
fiscal nature') and charges having equivalent effect on imports and exports 
between Member States. Article 31 TFEU specifies that a Common Customs Tariff 

on the duties charged import of goods from outside the EU will be fixed by the 
Council on a proposal from the Commission. Article 32 TFEU obliges the 
Commission to be guided by the following considerations in carrying out its tasks 
in relation to the customs union: 

a) the need to promote trade between Member States and third countries; 
b) developments in conditions of competition within the EU in so far as they 

lead to an improvement in the competitive capacity of undertakings; 
c) the EU requirements in relation to the supply of raw materials and semi- 

finished goods, taking care to avoid distorting conditions of competition 
between Member States in respect of finished goods; 

d) the need to avoid serious disturbances in the Member States' economies and 
to ensure rational development of production and an expansion of consump- 
tion within the EU. 

Customs cooperation 

20.14 Article 33 TFEU gives the EU legislator power to take measures to strengthen 
customs cooperation between Member States inter se and between the Member 
States and the Commission. 

Prohibition of quantitative restrictions between Member States 

20.15 Article 34 TFEU prohibits: 

a) 'quantitative restrictions on imports'22; and 
b) 'all measures having equivalent effect'23; 

between Member States; while Article 35 TFEU forbids as between Member 
States: 

c) 'quantitative restrictions on exports'; and 
d) 'all measures having equivalent effect' thereto. 

Article 36 TFEU, however, allows for the possibility of continued lawful 'prohibi- 
tions or restrictions on imports, exports or goods in transit',24 which must not, 

however, 'constitute a means of arbitrary discrimination or a disguised restriction 

22 This include both outright bans on products and numerical quotas: see Case 13/68 Salgoil [19681 

ECR 453. See too Case 2/73 Geddo [1973] ECR 865. 
23 In Case 8/74 Dassonville [1974] ECR 837, para 5: 'All trading rules enacted by Member States 

which are capable of hindering, directly or indirectly, actually or potentially, intra- Community trade 

are to be considered as measures having an effect equivalent to quantitative restrictions.' 
24 In Case C- 320/03 Commission y Austria [2005] ECR I -9871, para 65, the Court of Justice 

emphasised that the free movement of goods entails the existence of a general principle of free transit 
of goods within the EU. 
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on trade between Member States'. Nevertheless, any such prohibitions or restric- 
tions have to justified under reference to at least one grounds specified in Article 
36 TFEU, namely: 

a) public morality, public policy or public security; 
b) the protection of health and life of humans, animals or plants; 
c) the protection of national treasures possessing artistic, historic or archaeologi- 

cal value; or 
d) the protection of industrial and commercial property. 

Article 37(1) TFEU applies to any 'State monopolies' (or any monopolies del- 20.16 
egated by the State to others) which are of 'a commercial character'. These are 
further defined in the Article as being 

any body through which a Member State, in law or in fact, either directly or indirectly 
supervises, determines or appreciably influences imports or exports between Member 
States. 

Member States are obliged by Article 37(1) TFEU to 'adjust' any'such monopolies 
'so as to ensure that no discrimination regarding the conditions under which 
goods are procured and marketed exists between nationals of Member States'; 
although if these monopolies' rules are designed to 'make it easier to dispose of 
agricultural products or obtain for them the best return', Article 37(3) TFEU 
obliges Member States 'to ensure equivalent safeguards for the employment and 
standard of living of the producers concerned'. 

Article 37(2) TFEU requires Member States25 to refrain from introducing any new 20.17 
measure either contrary to the principles laid down in Article 37(1) TFEU, or 
which restricts the scope of Article 30 TFEU on the prohibition of customs duties 
and /or Articles 34 and 35 TFEU restricting the possibility for quantitative 
restrictions between Member States. 

Jurisprudence of the Court of Justice on the Treaty Provisions on Free 
Movement of Goods 

What are 'goods' for the purposes of Treaty free movement law? 

Certain basic parameters should be noted from the case law of the CJEU. This 20.18 
aspect of EU law relates to 'goods', which term has been defined by the Court of 
Justice as meaning 'products which can be valued in money and which are 
capable, as such, of forming the subject of commercial transactions' 26 This 

zs In Joined Cases C -1/90 & C- 176/90 Aragonesa de Publicidad Exterior and Publivía [1991] ECR 
I -4151, 'Member States' was interpreted broadly to include all the authorities of a country, be they 
central authorities, the authorities of a federal state or any other territorial authorities. 

26 Case 7/68 Commission y Italy [1968] ECR 423. 
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definition of 'goods' does not cover television signals,27 or money28 or charitable 
donations in kind29 (although coins which are no longer in circulation as currency 
would fall under the definition of goods,30 as would bank notes and bearer 
cheques31). Electricity32 and natural gas33 count as goods; and even toxic34 and 
non- recyclable35 waste products may be treated as goods for the purposes of EU 

free movement law if they are the subject of a commercial transaction -goods 
can be bad. 

The territorial reach of Treaty free movement of goods principles 

20.19 As noted in para 20.12 above, EU law on free movement of goods applies both to 

goods originating within the EU and to goods originating in third countries 
which are in 'free circulation' in the EU, that is goods which have satisfied the 
import requirements, including the payment of customs duties or equivalent 
charges, in one of the Member States. Therefore, once a product from outside the 

EU gets into the EU system, it is treated as if it were an EU product. The 

nationality of the owner of the goods is irrelevant. As to the British territory 
covered, the EU free movement of goods rules cover the Crown dependencies of 

the Isle of Man36 and the Channel Islands37; but given the on -going tensions 
between Spain and the UK over the precise status of 'the Rock ,38 the EU free 

movement of goods provisions do not apply to Gibraltar,39 neither do they apply 

27 Case 155/73 Sacchi [1974] ECR 409, holding that audio -visual broadcasts were, instead, covered 
by the Treaty provisions on free movement of services, Arts 56 to 62 TFEU. 

28 Funds transfer is covered instead by the free movement of capital provisions set out in Arts 63 

to 66 'l'FEU: see Case C- 513/03 van Hilten -van der Heijden [2006] ECR I -1957, para 39. 
29 In Case C- 318/07 Persche [2009] ECR I -359, it was held that where a taxpayer claims the 

deduction for tax purposes of gifts to charities in other Member States, such gifts come within the 

compass of the free movement of capital provisions of Art 63 TFEU, even if they are made in kind in 

the form of everyday consumer goods. 
35 Case 7/78 R y Thompson [1980] ECR 833. 
31 Case C- 358/93 Bordessa and Others [1995] ECR I -361. 
32 Case C- 393/92 Almelo y Energiebedrijf Ijsselmij [1994] ECR I -1477. 
33 Case C- 159/94 Commission y France [1997] ECR I -5815. 
34 Case C- 203/96 Chemische Afvalstoffen Düsseldorf By and others [1998] ECR I -4075. 
35 Case C -2/90 Commission y Belgium ('Walloon Waste') [1992] ECR I -4431. 
36 See Art 355(5)(c) l'FEU and Art 1(1) of Protocol 3 to the UK's Treaty of Accession to the EU. 
37 The Channel Islands, as a Crown dependency of the UK, consist of Guernsey (including 

Alderney, Sark, Herm, Jethou, Lihou and Brecqhou) and Jersey (including Ecrehous Rocks and Les 

Minquiers). See Art 355(5)(c) TFEU and Art 1(1) of Protocol 3 to the UK's Treaty of Accession to the EU 

for the legal basis of the application of the free movement of goods provisions to the Channel Islands. 
35 Gibraltar is treated as a third country for the purposes of trade in all goods. Art 355(2) TFEU 

provides that the Treaty shall not apply to those overseas territories having special relations with the 

UK which, like Gibraltar, are not included in Annex II to the Treaty. 
39 In Case C -30/01 Commission y United Kingdom [2003] ECR I -9481, the Court of Justice held that 

Gibraltar ought to remain in the same position with regard to the EC's import liberalisation system as 

it was prior to the accession of the UK. So, products originating in Gibraltar are not deemed to be EU 

products to which free movement rules apply. Since, similarly, they do not attract customs duties 

under the Common Customs Tariff, they cannot be regarded as goods in free circulation either. 
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to Akrotiri and Dhekelia (Sovereign Base Areas of the UK in Cyprus) or to any of 
the other British overseas territories 40 

Cross -border element necessary for Treaty free movement of goods to apply 

In general, the impact of EU free movement of goods law on a particular matter 20.20 
must be considered where the facts indicate a potential hindrance to the flow of 
trade between Member States.41 Three points arise immediately: 

a) Only a potential and not an actual adverse impact on trade must be shown.42 
b) There is no de minimis requirement43 (such as there is in EU anti-trust law, 

where the effect on inter -State trade must be appreciable), so that even a 
measure of relatively minor economic significance applicable to a very 
limited geographical part of the national territory and /or affecting only a 
limited number of imports /exports or a limited number of economic opera- 
tors may fall within the prohibition on measures having equivalent effect.44 

c) Goods must actually move between Member States in order to provide an 
'EU element' justifying the intervention of EU law.45 As a result, EU law 
generally deals with the conduct of Member States in relation to goods 
originating elsewhere in the EU. The UK Government consequently remains 
free to impose taxes on, or require standards to be met by, UK goods, 
notwithstanding that the result may be to hinder their sale in other Member 
States46 The exception to this rule is that Member State governments cannot 

40 See Art 355(2) TFEU. The following British overseas territories are, however, covered by the EU 
Overseas Association Decision 2001/822/EC of 27 November 2001 [2001] OJ 1314/1: Anguilla; British 
Antarctic Territory; British Indian Ocean Territory; British Virgin Islands; Cayman Islands; Falkland 
Islands; Montserrat; Pitcairn; Saint Helena and dependencies; South Georgia and the South Sandwich 
Islands; Turks and Caicos Islands. But in accordance with the wishes of its Government, Bermuda was 
not included within these provisions, allowing for overseas association with the EU. 

41 But see Case C -20/03 Burmanjer and Others [2005] ECR I -4133, where the Court of Justice held 
that the national rules at issue concerning the sale of subscriptions to periodicals had too indirect and 
uncertain an effect on the marketing of products from other Member States to be such as to hinder or 
otherwise interfere with trade between Member States for the purposes of Art 34 TFEU. See also Case 
C -69/88 Krantz [1990] ECR I -583; Case C -93/92 CMC Motorradcenter [1993] ECR I -5009; Case C- 379/92 
Peralta [1994] ECR I -3453; Case C -44/98 BASF [1999] ECR I -6269. 

42 Case 8/74 Dassonville [1974] ECR 837, para 5. 
43 See Joined Cases 177/82 & 178/82 Van de Haar [1984] ECR 1797; Case 269/83 Commission v 

France [1985] ECR 837; Case 103/84 Commission v Italy [1986] ECR 1759. 
44 Case C -67/97 Bluhme [1998] ECR I -8033. 
4s See Case 78/70 Deutsche Grammophon v Metro [1971] ECR 487, holding that EU law was 

applicable on reimportation to a Member State of goods which originated there unless, per Case 
229/83 Leclerc and Others [1985] ECR 1, such export and reimportation is simply a device or stratagem 
to get round the application of domestic rules. 

46 The situation whereby goods produced in a particular Member State can be subjected to more 
stringent requirements than incoming goods from other States is known in Euro -lingo as 'reverse 
discrimination'. In Case 155/80 Oebel [1981] ECR 1993, for example, a German restriction on the 
night -time operation of bakeries was held not to breach what is now Art 34 TFEU, prohibiting 
between Member States 'quantitative restrictions on imports and all measures having equivalent 
effect', because it only affected the flow of trade within Germany. 
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impose restrictions on exports which have the object or effect of protecting 
the domestic market at the expense of the trade of other Member States 47 

20.21 European Union law was clearly relevant where, in two notorious examples, the 

UK prohibited the import of turkeys from France, and France imposed a blockade 
on the import of British beef. Its application extends, however, to a multitude of 

less obvious situations. Many of these instances will concern not rules which 
directly discriminate against imports (known in EU jargon as 'distinctly applica- 
ble measures'), as in the turkey and beef examples, but rules which are applied 
equally to all products, both domestic and foreign, which are known in EU -speak 
as 'indistinctly applicable measures' 48 Such rules -for example, technical and 

safety standards, or restrictions on the lawful use of a product once purchased49- 
although frequently introduced for the most commendable of reasons, may 

operate in practice as a barrier to inter -State trade. 

Who is bound by Treaty free movement of goods provisions? 

20.22 The provisions of EU free movement law are normally invoked against national 
governments: the provisions of the Treaty are, in many cases, explicitly addressed 
to the Member States, and in matters such as taxation, it is only the State which 
can act in the first place. All public bodies may be sued on the basis of the Treaty" 
as well as semi -public bodies, such as quangos and professional associations, 
which exercise powers derived from public law. Examples from the past include 
the Royal Pharmaceutical Society51 and the Irish Goods Council, a body set up by 

the Irish Government to organise a 'Buy Irish' campaign.52 Accordingly, the EU 

regime applies not only to binding laws issued by governments but also to 

47 What is now Art 35 TFEU- prohibiting between Member States 'quantitative restrictions on 

exports and all measures having equivalent effect' -as interpreted by the Court of Justice in Case 

15/79 Groenveld v Produktschap voor Vee en Vlees [1979] ECR 3409. 
48 See Case 120/78 Rewe -Zentral ('Cassis de Dijon') [1979] ECR 649, holding that Art 34 TFEU 

applies not only to national measures which discriminate against imported goods, but also to those 

which in law seem to apply equally to both domestic and imported goods but in practice are more 

burdensome for imports (this particular burden stems from the fact that the imported goods are in fact 

required to comply with two sets of rules -one laid down by the Member State of manufacture, and 

the other laid down by the Member State of importation). See too Case C- 110/05 Commission v Italy 

[2009] ECR I -519, para 35. 
45 See, eg, Case C- 265/06 Commission v Portugal [2008] ECR I -2245, prohibiting the fixing of tinted 

films to the windows of motor vehicles; Case C- 110/05 Commission v Italy [2009] ECR I -519, 

prohibiting motorcycles from towing trailers; and Case C- 142/05 Mickelsson and Roos [2009] ECR 

I -4273, concerning Swedish rules restricting the use of personal watercraft only on generally navigable 
or specifically authorised waterways, which were found to be potentially justifiable from considera- 
tions of environmental protection. 

so In its decisions in Case 434/85 Allen & Hanburys [1988] ECR 1245, para 25 and Case C- 227/06 

Commission v Belgium, 13 March 2008, [2008] ECR I -Summ Pub* 68 at para 37, the Court confirmed that 

the requirements laid down by the Treaty Articles on free movement of goods apply equally to 

law- making, judicial or administrative bodies of a Member State. 
si Cases 266 -67/87 R v Royal Pharmaceutical Society of Great Britain [1989] ECR 1295. 
52 Case 249/81 Commission v Ireland: Re 'Buy Irish' Campaign [1982] ECR 4005. See too Case 

C- 325/00 Commission y Germany [2002] ECR I -9977. 
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administrative acts53 and government inaction (ie where it should have acted to 
ensure that an ex facie (environmentally -based) permissible restriction on free 
movement was in fact operated lawfully),54 as well as to non -binding, informal 
measures (such as, for example, promotional campaigns) which are found to be 
capable as a matter of fact of hindering the free movement of goods 55 

The institutions of the EU (arid thereby EU legislation56) may also be challenged 20.23 
for obstructing the free movement of goods or for authorising Member States to 
do so, although frequently other objectives, such as the common organisation of 
the agricultural market, will take precedence.57 It is not entirely clear whether 
private parties can be sued directly under free movement of goods rules, but 
France was found liable for breach of free movement rules in its failure to act 
against private individuals blockading imports of British agricultural produce by 
intercepting lorries transporting these goods and /or by destroying their loads 58 
In general, however, it may be said that the rules on free movement of goods are 
directed at official barriers to trade, whereas the Treaty anti-trust rules, Articles 
101 and 102 TFEU, exist to break down the trade barriers erected by private 
bodies.59 Nevertheless, obligations upon individuals not to obstruct the free 
movement of goods have been clearly upheld in the field of intellectual property 
rights.60 

53 See, eg, Case 21/84 Commission y France: Re postal franking machines [1985] ECR 1356. In this case, 
the legislation in question was not unlawful but the systematically unfavourable attitude of the French 
authorities in implementing it was condemned by the CJEU. See too Case C- 387/99 Commission y 
Germany [2004] ECR I -3751, para 42; and Case C -88/07 Commission y Spain [2009] ECR I -1353. 

54 Case C- 309/02 Radlberger Getränkegesellschaft and S Spitz [2004] ECR I- 11763, para 80. 
55 In Case C- 470/03 AGM -COS.MET [2007] ECR I -2749, the Court was of the view that statements 

made publicly by a government official, even though having no legal force, could be attributed to a 
Member State and constitute an obstacle to the free movement of goods if the addressees of the 
statements could reasonably suppose, in the given context, that these were positions taken by the 
official with the authority of his or her office. 

56 In Case C- 491/01 R y Secretary of State, ex p BAT and Imperial Tobacco [2002] ECR I- 11453, the 
Court of Justice emphasised and took account of the duty of the EU legislature to ensure a high level 
of health protection, and regarded this as a justification for a number of restrictive measures adopted 
at EU level relating to the manufacture, presentation and sale of tobacco products. See too Joined 
Cases C- 434/01 & C- 210/03 Arnold André [2004] ECR I -11825 and R (Swedish Match) y Secretary of State 
for Health [2004] ECR I- 11893, which concerned an EU directive prohibiting the sale of oral snuff. 

57 Joined Cases C- 154/04 & C- 155/04 Alliance for Natural Health and Others [2005] ECR I -6451, 
paras 47 and 52. 

58 Case C- 265/95 Commission y France [1997] ECR I -6959, para 31. Cf Case C- 112/00 Schmidberger 
[2003] ECR I -5659, para 60, on the possible justified inaction of Member State authorities in the face of 
a private blockade where the individuals in question were seeking to exercise their Convention (and 
now Charter) rights of freedom of assembly and of expression. 

5v See ch 9 of this book. The Court of Justice pronounced to this effect in Cases 177 -78/82 Openbaar 
Ministerie v Van de Haar [1984] ECR 1797. But note a contrary dictum in Case 58/80 Dansk Supermarked 
v'merco [1981] ECR 181. 

w Under the EU exhaustion of rights principle, an individual may not use his intellectual property 
rights to prevent the importation into a Member State of products which have been marketed by him, 
or with his consent, in another Member State: Case 15/74 Centrafarm y Sterling Drug [1974] ECR 1147; 
Case 16/74 Centrafarm y Winthrop [1974] ECR 1183. See ch 17 of this book. 
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Indirect restrictions on imports of goods from other EU Member States 

20.24 As noted at para 20.15 above, Article 34 TFEU prohibits quantitative restrictions 
on imports and all measures having equivalent effect. Quantitative restrictions 
include both quotas or partial restraints on imports, and complete prohibitions fit 
Most quantitative restrictions had, in fact, been lifted even before the EU came 

into being, although new bans, particularly on products marketed as food -stuffs 

or food supplements, were subsequently imposed by Member States62 who 

generally sought to rely on the public health exemption to justify their restrictions 
on these products.63 The end result was that Member States could not impose 
direct restrictions on the flow of trade in goods within the EU in any way, unless 
they had overwhelmingly good reasons of public policy for doing so, given that 

the public policy exception as a derogation from the fundamental free movement 
principles of the Treaty is interpreted strictly and narrowly by the CJEU,64 which 
has also held that its scope cannot be determined unilaterally by the Member 
States.65 

20.25 In fact, however, questions as to whether a national measure is not a direct 

restriction on imports but rather equivalent in effect to a quantitative restriction - 
and, if so, whether it is justifiable -have formed the subject matter of the vast 

majority of disputes concerning the free movement of goods within the EU.66 

Measures having 'equivalent effect' to restrictions on imports 

20.26 In Dassonville, the CJEU ruled against a Belgian law which required imports - 
here, a consignment of Scotch whisky which had been in free circulation in 

61 Case 34/79 R v Henn and Darby [1979] ECR 3795. 
62 

- See, eg, Case 174/82 Sandoz [1983] ECR 2445; Case C- 473/98 Toolex [2000] ECR I -5681; Case 

C -24/00 Commission v France [2004] ECR I -1277; Case C- 420/01 Commission v Italy [2003] ECR I -6445; 

Case C- 192/01 Commission v Denmark ('Danish vitamins') [2003] ECR I -9693; Case C -41/02 Commission 

v Netherlands [2004] ECR I- 11375; Case C- 319/05 Commission v Germany [2007] ECR I -9811. 
63 In Case C- 270/02 Commission v Italy [2004] ECR I -1559, the Court of Justice held that any 

Member State imposing a national ban on a product /substance has to show that the measure is 

necessary and, where appropriate, that the marketing of the product in question poses a serious risk to 

public health and that those rules are in conformity with the principle of proportionality. This includes 
providing the relevant evidence, such as technical, scientific, statistical and nutritional data, and all 

other relevant information. And in Case C -24/00 Commission v France [2004] ECR I -1277, the Court of 

Justice confirmed at para 75 that a Member State bears the burden of proof that the stated aim cannot 

be achieved by any other means that has a less restrictive effect on intra -EU trade between the 

Member States. 
64 The classification of national provisions by a Member State as public order legislation applies to 

national provisions compliance with which has been deemed to be so crucial for the protection of the 

political, social or economic order in the Member State concerned as to require compliance therewith 
by all persons present on the national territory of that Member State and all legal relationships within 

that State: see Joined Cases C- 369/96 & C- 376/96 Arblade and Others [1999] ECR I -8453, para 30. 
65 See, regarding freedom of movement for persons, Case C- 503/03 Commission v Spain [2006] ECR 

I -1097, para 45. 
66 The CJEU's occasional practice of holding a measure to be in breach of Art 34 l'FEU without 

specifying under which limb it falls, indicates further that nothing turns on the distinction between 

the two limbs. See, eg, Case 40/82 Commission v United Kingdom: Re Newcastle Disease [1982] ECR 2793 
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France -to be accompanied by a certificate of origin issued by the State in which 
they were manufactured. According to the 'Dassonville formula': 

All trading rules enacted by Member States, which are capable of hindering directly or 
indirectly, actually or potentially, intra-EU trade are to be considered as measures 
having an effect equivalent to quantitative restrictions 67 

The definition laid down by the Court of Justice was extremely broad. As has 20.27 
been noted at para 20.21 above, it covers any measure which could have an 
adverse effect on trade, regardless of the motives for its introduction. Importantly, 
it is capable of encompassing both measures which directly discriminate against 
imports, and thus contravene the basic Treaty prohibition on discrimination on 
the grounds of nationality,68 and measures which apply to imports and domestic 
products alike but which have the net result of making imports more difficult or 
more expensive. 

A good example of an indistinctly or equally applicable restriction can be seen in 20.28 
the Belgian law which required margarine sold on the Belgian market to be 
packed in cubic blocks, so as to enable purchasers to distinguish margarine more 
easily from butter. Both domestic and imported margarine was subject to the rule, 
but the end result was that foreign producers had to produce special packaging 
just for the Belgian market, and this requirement had the potential to suppress 
imports of margarine into Belgium.69 

Justifying indirect restrictions on the basis of 'mandatory requirements of the 
public interest' 

In fact, the Dassonville formula proved to be too broad to sustain, and the CJEU 20.29 
moved to a more balanced approach in its decision known as Cassis de Dijon,70 in 
which it held that Article 34 TFEU implicitly permitted Member States to impose 
restrictions on a non -discriminatory basis where this was justified by certain 
'mandatory requirements' of the public interest. The list of 'mandatory require- 
ments' under reference to which national measures affecting inter -State trade in 

67 Case 8/74 Procureur du Roi v Dassonville [1974] ECR 837. 
68 In Case C- 222/07 Unión de Televisiones Comerciales Asociadas (UTECA) v Administración General 

del Estado [2009] ECR I -1407, the Court of Justice observed, at paras 37 -39: 'Article 12 EC [now Art 18 
TFEU] ... enshrines the general principle of non -discrimination on grounds of nationality, it must be 
recalled that that provision applies independently only to situations governed by Community law for 
which the Treaty lays down no specific rules of non -discrimination (see Case C -40/05 Lyyski [2007] 
ECR I -99, paragraph 33 and the case -law cited). ... However, in relation to the freedom of movement 
for workers, the right of establishment, the freedom to provide services and the free movement of 
capital, the principle of non -discrimination was implemented by Articles 39(2) EC, 43 EC, 49 EC and 
56 EC respectively [now Arts 45(2) TFEU, 49 TFEU, 56 TFEU and 63 TFEU respectively] (see, with 
regard to Article 39(2)EC, Lyyski, paragraph 34; with regard to Article 49EC, Case C- 289/02 AMOK 
[2003] ECR I- 15059, paragraph 26; and, with regard to Articles 43EC and 56EC, Case C- 222/04 Cassa di 
Risparmio di Firenze and Others [2006] ECR I -289, paragraph 99). ... Since it follows from the foregoing 
that a measure taken by a Member State such as that at issue in the main proceedings does not appear 
contrary to those provisions of the Treaty, it cannot be considered contrary to Article 12EC [now 18 
TFEU] either.' 

69 Case 261/81 Rau v De Smedt [1982] ECR 3961. 
70 Case 120/78 Rewe -Zentral v Bundesmonopolverwaltung fiir Branntwein [1979] ECR 649. 
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goods might be justified is not exhaustive, and since its decision in Cassis de Dijon 

the CJEU has added various other policies. The protection of the environment 
was accepted in the context of a Danish scheme to recycle used beer cans,71 and 
subsequently was used to justify an order banning the importation of waste 
products into the Walloon region of Belgium.72 The preservation of national or 

regional socio- cultural characteristics was cited in the context of the UK legisla- 
tion restricting Sunday opening, which was argued to be in furtherance of the 

'traditional' English Sunday.73 Other 'mandatory requirements' potentially justi- 
fying measures which have an indirect adverse effect on imports from other 
Member States have been found by the Court of Justice to include: the preserva- 
tion of a national film industry74; the maintenance of press diversity75; preserving 
the financial balance of the social security /health system76; the promotion of road 
safety77; the more effective fight against crime78; the protection of animal weh 
fare79; the defence of the consumerS(); and defending and promoting one or 

several of a Member State's official languages.S1 Of these recognised 'mandatory 
requirements', the effectiveness of fiscal supervision, which relates to the preven- 
tion of tax evasion, has rarely arisen. The protection of consumers and the fairness 
of commercial transactions are often cited, but the Court of Justice generally takes 
a less paternalistic attitude than the Member State concerned, and measures 
frequently fail its application of the proportionality test. The protection of public 
health is also a popular justification, but again the Court of Justice will enquire 
closely into the evidence and grant exceptions only on strict terms. 

20.30 The result of the Court of Justice's jurisprudence in this area is that the Article 34 

TFEU regime may be contravened in a wide variety of situations. For example, a 

requirement to show country of origin on the labels of certain retail products was 

said to contravene Article 34 TFEU since it was said to tend to the reinforcement 
of consumer prejudices against foreign- produced goods.82 Other examples of 

national measures which have been held to contravene Article 34 TFEU include: 

71 Case 302/86 Commission v Denmark: Re Disposable Beer Cans [1988] ECR 4607. 
72 Case C -2/90 Commission v Belgium ('Walloon Waste') [1992] ECR I -4431. 
73 See Case 145/88 Torfaen BC v B&Q [1989] ECR 3851. 
7a Joined Cases 60/84 & 61/84 Cinéthèque [1985] ECR 2605. 
75 Case C- 368/95 Familiapress [1997] ECR I -3689. 
76 In Case C- 120/95 Decker [1998] ECR I -1831, concerning the refusal by a Member State to 

reimburse the cost of a pair of spectacles with corrective lenses purchased from an optician established 
in another Member State, the Court acknowledged that the risk of seriously undermining the financial 
balance of the social security system may constitute an overriding reason in the general interest 
capable of justifying a barrier to the free movement of goods. 

rr Case C -54/05 Commission v Finland [2007] ECR I -2473, para 40 and case law cited. 
78 Case C- 265/06 Commission v Portugal [2008] ECR I -2245, para 38. 
79 Case C- 219/07 Nationale Raad van Dierenkwekers en Liefhebbers and Andibel [2008] ECR I -4475, 

para 27. 
8° Case 120/78 Rewe -Zentral [1979] ECR 649, para 8; Case C- 313/94 Graffi one [1996] ECR 1 -6039, 

para 17; Case C -3/99 Ruwet [2000] ECR I -8749, para 50. 
61 See, to that effect, Case C- 379/87 Groener [1989] ECR 3967, para 19; and Case C- 250/06 United 

Pan -Europe Communications Belgium and Others [2007] ECR I- 11135, para 43. 
82 Case 207/83 Commission v United Kingdom: Re Origin Marking of Retail Goods [1985] ECR 1201. 

See too Case C- 325/00 Commission v Germany [2002] ECR I -9977 ('aus deutschen Landen frisch auf den 

Tisch'); Case C -6/02 Commission v France [2003] ECR I -2389. 
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import formalities, such as licences, even where they are to be granted automati- 
cally83; systematic checks to ensure food hygiene standards84; price controls85; 
public supply contracts86; language requirements, in so far as products coming 
from other Member States have to be given different labelling involving addi- 
tional packaging costs87; and restrictions on distance selling, for example on the 
purchase of certain goods using the Internet.88 

All measures imposed by Member States which conceivably impact upon imports 20.31 
from other Member States must be proportionate in their aims.ß9 Precisely how 
the principle of proportionality has to be applied in practice, to determine 
whether an apparent restriction in trade in goods is justified in the light of the 
various 'mandatory requirements' of public policy, remains less than clear in 
practice90 and may be said to introduce, in fact, an element of unpredictability, 
arbitrariness and subjectivity in the judgment of the courts called to rule on these 
issues 91 In theory the principle of proportionality requires that the national rule 

83 Cases 51 Sr 54/71 International Fruit v Produktschap voor Groenten en Fruit [1971] ECR 1116. See 
too Case C -54/05 Commission v Finland, above n 77, para 31. 

84 Case 4/75 Rewe Zentralfinanz [1975] ECR 843; and Case C- 272/95 Deutsches Milch -Kontor II 
[1997] ECR I -1905. 

85 On the unlawfulness of setting minimum prices for goods, see Case 82/77 Openbaar Ministerie v 
Van Tiggele [1978] ECR 25; Case C- 216/98 Commission v Greece [2000] ECR I -8921; and Case C- 302/00 
Commission v France [2002] ECR I -2055. On the incompatibility with free movement principles of 
setting maximum prices for goods, see Case 65/75 Tasca [1976] ECR 291; Joined Cases 88/75 to 90/75 
SADAM [1976] ECR 323; Case 181/82 Roussel [1983] ECR 3849; Case 13/77 GB -Inno o ATAB [1977] ECR 
2115. But see now, subsequent to the CJEU's decision in Joined Cases C- 267/91 & C- 268/91 Keck and 
Mithouard [1993] ECR I -6097 where the Court of Justice held that French legislation prohibiting sales at 
a loss was no longer caught by the prohibition set out in what is now Art 34 'l'FEU. See to like effect 
Case C -63/94 Belgapom [1995] ECR I -2467, where the Court of Justice upheld the validity of Belgian 
legislation prohibiting sales at a loss and sales yielding only a very low profit margin. 

86 Case 45/87 Commission v Ireland: Re Dundalk Water Supply [1988] ECR 4929. 
87 See Case C- 366/98 Geffroy [2000] ECR I -6579; Case C -33/97 Colim [1999] ECR I -3175; and Case 

C -85/94 Piageme [1995] ECR I -2955. 
88 See Case C- 108/09 Ker- Optika bt v ÀNTSZ Dél- dunántúli Regionális Intézete, 2 December, [2010] 

ECR I -nyr. 
B9 See Case 145/88 Torfaen BC v B &Q [1989] ECR 3851, where the Court of Justice instructed UK 

courts to assess the justification for English Sunday trading laws -which were said to derogate from 
the EU law principle of free movement of goods -on the basis of the EU law principle of proportion- 
ality. 

90 As Mustill LJ noted in WH Smith Do -it -All Ltd and Another v Peterborough City Council [1990] 2 
CMLR 577 at 596: 'How could (say) a desire to keep the Sabbath holy be measured against the 
free -trade economic premises of the Common Market ?' See too Hoffmann J (as he then was) in Stoke on 
Trent Borough Council v B &Q plc [1991] Ch 48 at 57: 'Is this court to apply its own opinion of the 
importance of ensuring that shop workers do not have to work on Sundays and weigh that against its 
opinion of the importance of selling more Dutch bulbs or Italian furniture? If the legislature has 
declined to adopt any modifications of the existing exceptions, is the court to say that modifications 
should nevertheless be introduced because in its opinion they would not detract from the legislative 
object and would mean that the Act was less of a hindrance to trade ?' And Sinclair Collis Ltd v Secretary 
of State for Health [2010] EWHC 3112 (Admin) per Sir Anthony May J at para 70: 'There is an intrinsic 
air of unreality about comparing in order to make a proportionality judgment the largely economic 
interests of businesses importing goods from other Member States with politically driven measures 
aimed at protecting the nation's health.' 

91 In its intervention, as set out in the Reports of the Hearing, in Case C- 304/90 Reading Borough 
Council v Payless DIY Ltd [1992] ECR I -6493, the UK Government submitted that: 'The judgment in 
Case 145/88 Torfaen BC v B &Q [1989] ECR 3851 left the impression in British judicial circles that there 
must be a doubt to be resolved concerning the compatibility of the [Sunday trading] legislation at 
issue with Article 30 [now Art 34 'I'FhU]. Specifically, the immediate practical difficulties arising from 
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must be both necessary to achieve its objectives, and constitute the least restric- 
tive means of achieving those objectives. More recently yet, in free movement 
cases the Court of Justice has begun to speak of a further requirement of the 

proportionality test, to the effect that 

national legislation is appropriate for securing attainment of the objective relied upon 
only if it genuinely reflects a concern to attain that objective in a consistent and 

systematic manner.92 

20.32 In Cassis de Dijon itself, the Court ruled on a German requirement that certain 
spirits, among them cassis, had to have a minimum alcohol level of 25 per cent. 

This excluded French cassis, which has a lower alcohol content. The measure was 
found to be justified in the interests of public health and the fairness of commer- 
cial number of transactions, but in fact went beyond what was necessary to 

achieve its aims. Other, less restrictive measures, such as labelling requirements, 
could have been employed. A similar conclusion was reached in the Belgian 
margarine case described in para 20.28 above. The Court of Justice further laid 

down a presumption that goods which have been lawfully produced and mar- 
keted in one Member State could be introduced, without further restriction, into 

the other Member States. This presumption may be difficult to rebut, as Germany 
found when it attempted to defend its longstanding legislation on beer purity 
This legislation banned the use of certain preservatives and additives in beer 
production, thereby excluding many foreign beers from the German market. The 

Court, having closely examined the scientific evidence, concluded that the 

banned ingredients were not harmful, and that consumers could be adequately 
protected through clear labelling.93 

20.33 The Sunday trading litigation in the UK in the late 1980s and early 1990s provides 
an instructive illustration of how EU law can be shown affect situations which 
seem, on the face of it, to be purely domestic in nature and have no transnational 
element -here, the regulation of shop opening hours.94 Several large retailers 
decided to open on Sundays contrary to the Shops Act 1950. Many were 

prosecuted by the local authorities responsible for enforcing the shopping legisla- 

tion. In their defence, lawyers for the retail stores challenged the restrictions of the 

Shops Act as being contrary to EU law on the free movement of goods within the 

EU. They argued that the prohibition on Sunday opening had the effect of 

the situation ... can be resolved along the lines suggested by Mr Advocate -General Van Gerven in 

C- 312/89 Conforama [1991] ECR I -997 and C- 332/89 Marchandise [1991] ECR I -1027 ... where he 

concluded that the task of assessing the necessity and proportionality of the legislation should not be 

left to the national courts and that those issues can be resolved "easily" in favour of the validity of the 

legislation.' The Commission argued to similar effect in the same case (at p 29 of the Report of the 

Hearing): '[E]xamination of the proportionality of the possible barriers to intra- Community trade in 

relation to the aims pursued ... cannot be left to be determined by national courts, in view of the 

danger that different national courts will reach different conclusions on cases which are similar.' 
92 See Case C- 531/06 Commission v Italy [2009] ECR I -4103 at para 66; and Joined Cases C- 171/07 

& C- 172/07 Apothekerkammer des Saarlandes and Others [2009] ECR I -4171 at para 42. 
93 Case 178/84 Commission v Germany: Re Beer Purity Laws [1987] ECR 1227. 
94 See P Diamond, 'Dishonourable Defences: the use of injunctions and the EEC Treaty-case 

study of the Shops Act 1950' (1991) 54 Modern Law Review 72 for a useful account of the history of the 

legislation and the campaign then being conducted against it by large retailers. For an alternative slant 

on the Shops Act provisions, see A Arnull, 'What shall we do on a Sunday ?' (1991) 16 EL Rev 113. 
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reducing the stores' overall volume of sales. Since a significant part of their sales 
involved products from other Member States, the result was a decrease in imports 
and a hindrance to trade within the EU. After more than five years of 
litigation95- during which the shops in England and Wales continued to trade on 
Sundays in violation of the Shops Act 1950 restrictions -the Court of Justice 
eventually ruled that restrictions on when shops might open to sell all and any 
goods could not be said to result in any breach of EU law on free movement of 
goods.96 But this campaign of strategic litigation -in effect, the continuation of 
politics by other means -was ultimately successful for the retailers in the sense 
that the UK Parliament was ultimately persuaded by it to liberalise the whole 
issue of Sunday trading in England and Wales. The lessons to be learned by UK 
lawyers as to the utility of EU law in 'domestic' situations are clear. 

Moreover, the only reason that the Court of Justice was able to rule against the 20.34 
Sunday traders EU law -based arguments was that it decided to modify signifi- 
cantly and further its previous Dassonville line of jurisprudence.97 Henceforth, the 
CJEU decided, general 'selling arrangements'98 -which the CJEU' contrasted with 
measures concerning the characteristics of particular products -would fall within 
the scope of Article 34 TFEU only if it could be shown by the party complaining 
of their application that that these measures in fact introduced an element of 
discrimination on the basis of the origin of products.99 

95 See, eg, WH Smith Do -it -All Ltd and Another y Peterborough City Council [1990] 2 CMLR 577; B &Q 
Plc y Shrewsbury and Atcham Borough Council [1990] 3 CMLR 535; Mendip District Council v B &Q Plc 
[1991] 1 CMLR 113; Stoke on Trent City Council y B &Q Plc [1991] 2 WLR 42; Kirklees Metropolitan Borough 
Council v Wickes Building Supplies Ltd [1991] 3 WLR 985. 

96 Case C- 169/91. Stoke on Trent Borough Council y B &Q Plc [1992] ECR I -6635. In Case C- 110/05 
Commission y Italy [2009] ECR I -519, the Court stated at para 35: '[M]easures adopted by a Member 
State the object or effect of which is to treat products coming from other Member States less 
favourably are to be regarded as measures having equivalent effect to quantitative restrictions on 
imports within the meaning of Article [34 TFEU], as are the measures referred to in paragraph 35 of 
the present judgment. Any other measure which hinders access of products originating in other 
Member States to the market of a Member State is also covered by that concept.' 

97 See Joined Cases C- 267/91 & C- 268/91 Keck and Mithouard [1993] ECR I -6097 at para 16: 
'[C]ontrary to what has previously been decided, the application to products from other Member 
States of national provisions restricting or prohibiting certain selling arrangements is not such as to 
hinder directly or indirectly, actually or potentially, trade between Member States within the meaning 
of the judgment in Case 8/74 Dassonville [1974] ECR 837.' 

'Selling arrangements' is another term invented by the CJEU with no basis in the Treaty, and 
which it has since held to include: (i) measures relating to the conditions and methods of marketing 
(see Case C- 412/93 Leclerc -Siplec [1995] ECR I -179, para 22; and Case C -6/98 ARD [1999] ECR I -7599, 
para 46); (ii) measures which relate to the time of the sale of goods (see Joined Cases C- 401/92 etc 
Tankstation 't Heukske and Boermans [1994] ECR I -2199, para 14; and Joined Cases C- 418/93 etc Semeraro 
Casa lino and Others [1996] ECR I -2975, paras 9- 11,14,15, 23 and 24); (iii) measures which-relate to the 
place of the sale of goods or restrictions regarding by whom goods may be sold (see Case C- 391/92 
Commission v Greece [1995] ECR I -1621, para 15; and Joined Cases C -69/93 & C- 258/93 Punto Casa and 
PPV [1994] ECR I -2355; (iv) measures which relate to price controls (see Case C -63/94 Belgapom [1995] 
ECR I- 2467); (v) measures relating to packaging of goods (see Case C- 416/00 Morellato [2003] ECR 
I -9343, para 36 ); (vi) a requirement on producers or importers to contribute to or organise the disposal 
of all of their packaging waste (see Case C- 159/00 Sapod Audic [2002] ECR I- 5031); and (vii) 
advertising restrictions (see Case C- 412/93 Leclerc -Siplec [1995] ECR I -179; Joined Cases C -34/95 to 
C -36/95 De Agostini and TV -Shop [1997] ECR I -3843; Case C- 405/98 Gourmet International Products 
[2001] ECR I -1795; Case C- 292/92 Hünermund and Others [1993] ECR I- 6787). 

99 On discrimination between the domestic economic operators and other Member States' eco- 
nomic operators, see Case C- 322/01 Deutscher Apothekerverband [2003] ECR I- 14887, para 74; and Case 
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Customs duties on goods 

20.35 As seen in para 20.13 above, Article 30 TFEU prohibits the imposition of customs 
duties and equivalent charges on imports and exports between Member States. A 

charge equivalent to a customs duty covers 

[a]ny pecuniary charge, however small and whatever its designation and mode of 

application, which is imposed unilaterally on domestic or foreign goods by 

reason of the fact that they cross a frontier...loo 

The fact that the charge is not discriminatory, or is not imposed for protectionist 
reasons or for the benefit of the State is irrelevant.101 Certain charges levied as a 

recompense for a service actually rendered to the importer may be permitted, but 
within narrow limits. The service must tangibly benefit the importer,102 and must 
be performed specifically for that reason rather than for reasons of the general 
interest/103 as is often the case with health and safety and quality control 
inspections. It is easier to justify charges imposed to pay for services, such as 

inspections, which are required by EU law.1o4 

20.36 In addition, certain charges may fall within the definition of internal taxation, 
which is not prohibited per se but only where it is discriminatory or protective.lo5 
The difference between a tax and a charge is, essentially, that a tax is incorporated 
into an overall regime which operates systematically and according to objective 
criteria, irrespective of the origin of the product, rather than being imposed 
specifically on a particular product for a particular reason.1-06 However, certain 
levies which appear to be in the nature of a tax because they are levied on 

domestic products and imports alike may be held to be illegal, as charges, where 
the proceeds of the levy are used exclusively to subsidise or otherwise benefit the 

domestic product and its producers.107 Since it may be difficult to distinguish in 

practice between taxes and charges, a plaintiff seeking to challenge a particular 
levy would be advised to cite in argument both Article 30 TFEU on charges and 

Article 110 TFEU, which prohibits Member States from imposing, directly or 

indirectly, on the products of other Member States any internal taxation of any 

kind in excess of that imposed directly or indirectly on similar domestic products 
(see further paras 20.38 -20.42 below). 

C- 254/98 TK- Heimdienst [2000] ECR I -151, para 26. See also Joined Cases 87/85 & 88/85 Legia and 

Gyselinx [1986] ECR 1707, para 15; and Case C- 189/95 Franzén [1997] ECR I -5909, para 71. 

loo Case 24/68 Commission v Italy: Re Statistical Levy [1969] ECR 193 para 7. See too Joined Cases 

C- 441/98 & C- 442/98 Michailidis [2000] ECR I -7145, para 15. 
loi See, eg, Cases 2 -3/69 Sociaal Fonds voor Diamantarbeiders v Brachfeld [1969] ECR 211, where the 

proceeds of the charges were intended for a social fund for diamond workers. 
102 Case 24/68 Commission v Italy: Re Statistical Levy, above n 100. 
103 Case 39/73 Rewe -Zentralfinanz v Landwirtschaftskammer Westfalen -Lippe [1975] ECR 843. 
104. Case 46/76 Bauhuis v The Netherlands [1977] ECR 5. 
105 See Case C- 389/00 Commission v Germany [2003] ECR I -2001. 
106 Case 90/79 Commission v France: Re Levy on Reprographic Machines [1981] ECR 301. 
107 Case 77/76 Cucchi v Avez [1977] ECR 987. Subsidies may have to be justified under the EU 

provisions on State aids; see ch 9 of this book on EU competition law. 
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The Treaty Articles relating to customs duties and equivalent charges are directly 20.37 
effective, so illegally levied charges can be challenged and recovered in national 
courts. Indeed, a great deal of the EU law on the remedies which national systems 
must provide for the enforcement of EU law rights has been developed in the 
context of the recovery of illegally levied charges.108 Charges will not be recover- 
able where their burden has been passed on to the purchasers of the goods 
through price increases, but the (often onerous) burden of proving this rests with 
the national authorities. 

Discriminatory Member State taxation on imported goods 

Under Article 110 TFEU, Member States may not impose taxation which discrimi- 20.38 
nates between similar domestic and imported products, or which affords indirect 
protection to domestic products. The rules apply not merely to differential tax 
ratings but also to other aspects of tax law, such as the basis of assessment for tax, 
permitted deductions and the taxation of services ancillary to the supply of 
goods.109 The Court of Justice has extended the rules to cover taxes imposed on 
exports, which are not mentioned expressly in this context.110 Both aspects of 
Article 110 TFEU confer directly- effective rights on individuals which may be 
enforced in national courts. 

The aim of Article 110 TFEU is to ensure the free movement of goods between the 20.39 
Member States in normal conditions of competition, by eliminating all forms of 
protection which may result from the application of internal taxation that dis- 
criminates against products from other Member States.111 In relation to Article 34 
TFEU, Article 110 is considered as lex specialis, which means that cases covered by 
Article 110 TFEU exclude the application of Article 34 TFEU.112 

The concept of the similarity of products, the central issue in this field, is to be 20.40 
interpreted broadly. Similar products are those which meet the same needs from 
the point of view of consumers and which compete in the same market.113 The 
question of market definition may involve a complex analysis of consumer habits, 
present and future. In Commission y United Kingdom: Re Excise Duties on Wine, the 
Court of Justice had to undertake a detailed examination of the operation of the 
market in beer and wine. It held that beer and wine could be similar products, but 
the appropriate competitive relationship was between beer and lighter, cheaper 

108 See, eg, Case 199/82 Amministrazione delle Finanze dello Stato y San Giorgio [1983] ECR 3595. 
109 Case 20/76 Schöttle y FZA Freudenstadt [1977] ECR 247. 
11° Case 142/77 Statenskontrol y Larsen [1978] ECR 1453. 
111 Joined Cases C- 290/05 & C- 333/05 Nddasdi and Németh [2006] ECR I- 10115, para 45. 
112 See, eg, Case C- 134 /07 Kawala [2007] ECR I- 10703, where the Court of Justice decided that a 

registration fee for imported second -hand vehicles was of a fiscal nature and so fell within the 
provisions of Art 110 114E1J, and that therefore Art 34 'I hU was not applicable. 

113 Case 168/78 Commission v France: Re Taxation of Spirits [1980] ECR 347, where the Court held that 
spirits based on grain (such as whisky, rum, gin and vodka) are similar to spirits based on wine and 
fruit (such as cognac, calvados and Armagnac). 
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varieties of wine.114 It is not discriminatory to tax imports where no equivalent 
domestic product exists.115 

20.41 The prohibition on protective taxation also relates to the situation where 
imported products are taxed more than domestic products to which they are not 
'similar' but with which they nevertheless compete in certain respects. The 

example of different types of alcoholic drink has frequently arisen, such as where 
France was taken to task for imposing much heavier taxes on spirits, of which a 

large proportion were imported, than on wine, in order to promote the domestic 
wine market.116 

20.42 However, differential tax treatment of a type of product which is largely imported 
may be justifiable where it is based on objective criteria and is effected in order to 

achieve acceptable economic aims. Therefore, for example, the special tax treat- 
ment afforded by France to liqueur wines, which sought to promote the economy 
of the rural areas where they were produced, was upheld by the Court of 

Justice."" In another case, the Greek Government succeeded in justifying a tax on 

cars, the highest band of which applied only to imported cars. It seems either that 
the Greeks' objective justification for the differential treatment (that luxury cars 

caused more pollution) was acceptable, or that the Court agreed that the market 
in luxury cars was a distinct one in which Greek -made cars did not compete.n8 If 

the conditions for direct discrimination are not established, taxation measures 
might be indirectly discriminatory as a result of their effects and so contravene 
Article 110 I FkiU.119 Thus, in cases where a charge is levied on domestic and 
imported products and the receipts are intended to finance activities which 
benefit only the domestic products, thus partially off -setting the tax burden borne 
by the latter goods, such a charge constitutes discriminatory taxation prohibited 
by Article 110 TFEU.120 

Indirect restrictions on exports to other EU Member States 

20.43 In the context of Article 35 TFEU, the term 'exports' refers to trade between 
Member States, ie exports from one Member State to other Member States. It does 

not apply to exports to a country outside the EU. Otherwise the regime of Article 

35 TFEU, prohibiting quantitative restrictions and measures having equivalent 
effect on exports, is in many respects identical to that of its counterpart, Article 34 

TFEU (paras 20.24 -20.34 above). There is, however, one important difference 

114 Case 170/78 Commission o United Kingdom: Re Excise Duties on Wine [1980] ECR 417. A similar 

analysis is required in assessing relevant markets for the purposes of competition law. See ch 9 of this 

book on EU competition law. 
115 Case 27/67 Fink -Frucht y HZA München- Landsbergerstrasse [1968] ECR 223. 
116 Case 168/78 Commission y France: Re Taxation of Spirits [1980] ECR 347. 
117 Case 196/85 Commission y France [1987] ECR 1597. 
118 Case C132/88 Commission y Greece [1990] ECR I -1567. Cf the earlier case of Case 112/84 Humblat 

[1985] ECR 1367. 
119 Case C- 221/06 Stadtgemeinde Frohnleiten and Gemeindebetriebe Frohnleiten [2007] ECR I -9643. 
12° Case C -28/96 Facenda Pública [1997] ECR I -4939; Case C- 206/06 Essent Network Noord and Others 

[2008] ECR I -5497. 
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between them. While measures which directly discriminate against exports are 
not permitted, not all 'indistinctly applicable' measures falling within the Dasson- 
ville formula (see para 20.26) are contrary to the Treaty. Rather, only those 
measures which have as their object or effect the restriction of patterns of exports 
so as to provide an advantage for national production or for the domestic 
market121 -that is, protectionist measures -will be struck down.122 

Therefore, the German ban on night baking -which was intended to protect the 20.44 
rights of bakery workers but which had the effect of precluding access to the 
breakfast market in adjacent Member States -did not breach EU law.123 Similarly, 
in Jongeneel Kaas, quality controls on Dutch cheese, applicable both to exports and 
to cheese for domestic consumption, were permitted, but a requirement for 
inspection documents for cheese destined for export did breach Article 35 TFEU 
because it was distinctly applicable.124 In the Bulk Rioja case, the rule at issue was 
a Spanish law limiting the amount of Rioja wine which could be exported in bulk. 
The fact that similar limits were not put on sales of wine in bulk between 
companies in the production region, meant that the law conferred on local 
bottlers a special advantage and was protectionist.125 Similarly, in Consorzio del 
Prosciutto di Parma and Salumificio S Rita,126 the requirement that the use of the 
protected designation 'Prosciutto di Parma' was made subject to the condition 
that slicing and packaging operations be carried out in the region of production, 
was considered to be unfairly protectionist in its intent and effect. 

Article 36 TFEU and the possibility for lawful direct restrictions on the free 
movement of goods within the EU 

Article 36 TFEU allows for prohibitions and restrictions on imports, exports and 20.45 
goods in transit for specified reasons: 

a) public morality, public policy and public security; 
b) the protection of the health and life of humans, animals and plants; 
c) the protection of national treasures possessing artistic, historic or archaeologi- 

cal value; and 
d) the protection of industrial and commercial (ie, intellectual) property. 

Article 36 TFEU provides further that the permitted prohibitions and restrictions 20.46 
'shall not, however, constitute a means of arbitrary discrimination or a disguised 
restriction on trade'. Measures must therefore be justified on objective grounds, 
and in practice this has meant an investigation of the proportionality of the 
measure similar to that described in para 20.31 above in relation to the Cassis de 

121 See Case C- 205/07 Gysbrechts and Santurel Inter [2008] ECR I -9947. 
122 Case 15/79 Groenveld v Produktschap voor Vee en Vlees [1979] ECR 3409. 
123 Case 155/80 Oebel [1981] ECR 1993. 
'Z' Case 237/82 Jongeneel Kaas v The Netherlands [1984] ECR 43. 
'u Case C -47/90 Etablissements Delhaize Frères & Compagnie Le Lion v Promalvin & AGE Bodegas 

Unidas [1992] ECR I -3669. 
126 Case C- 108/01 Consorzio del Prosciutto di Parma and Salumificio S Rita [2003] ECR I -5121. 
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Dijon 'rule of reason'. Again, there is a presumption against restrictions which 
must be rebutted. 

20.47 The relationship between the permitted derogations of Article 36 TFEU and the 

'mandatory requirements' of the Cassis de Dijon case law, which apply only to 

'indistinctly applicable measures',127 has never been precisely clarified. In practi- 
cal terms, however, given that the list of mandatory requirements is wider in 

scope than the Article 36 TFEU classification (and, moreover, is not exhaustive): 

a) 'indistinctly applicable' or indirectly discriminatory measures should nor- 
mally be considered under Cassis de Dijon; and 

b) distinctly applicable, or directly discriminatory measures, should normally be 

considered under the principles of Article 36 TFEU. 

20.48 Thus, a non -directly discriminatory measure which cannot be justified under the 

case law relating to mandatory requirements could rarely, if ever, be sanctioned 
by Article 36 TFEU, since the Court of Justice interprets the exceptions set out in 

that Article narrowly as being in derogation from the general principle of free 

movement of goods.128 However, the Court of Justice has, on occasion, considered 
the validity of an indistinctly applicable measure - which, in practice, has a 

clearly discriminatory effect -under Article 36 TFEU.129 And frequently both sets 

of justifications are discussed in the one case.13° 

Public morality 

20.49 Public morality is always a thorny issue for courts, particularly transnational 
courts, and the Court of Justice has stressed that it is for each Member State to 

determine its own requirements of public morality in accordance with its own 

scale of values.131 However, certain common limits must be set according to EU 

law. In two UK cases, import restrictions on certain pornographic goods were first 

upheld, partly because there was no trade in such goods in the UK itself,132 and 

then rejected, because the goods in question were not in fact prohibited within the 

UK.133 In another case the Commission upheld as compatible with the require- 
ments of EU law UK provisions which made it a criminal offence to supply 
equipment or goods in connection with the satellite broadcasting service 

127 This was confirmed by the Court in Case 113/80 Commissión v Ireland: Re Origin of Souvenirs 

[1981] ECR 1625. 
128 Case C- 120/95 Decker [1998] ECR I -1831; Case 72/83 Campus Oil [1984] ECR 2727. 
129 Case 124/81 Commission v United Kingdom: Re UHT Milk [1983] ECR 203. 
138 This is particularly the case with respect to matters of public health. See, eg, Case 97/83 

Melkunie [1984] ECR 2367. 
131 See Case C- 275/92 Schindler [1994] ECR I -1039 and Case C- 124/97 Läärä and Others [1999] ECR 

1 -6067 on restrictions aimed at regulation of gambling. See too Case C- 244/06 Dynamic Medien [2008] 

ECR I -505 as regards restrictions on the marketing of DVDs and computer games to minors. 
132 Case 34/79 R v Henn and Darby [1979] ECR 3795. 
133 Case 121/85 Conegate v HM Customs and Excise [1986] ECR 1007. 



Free Movement of Goods 795 

'EUrotica Rendez -Vous' which sought make available hard -core pornography 
broadcasts to satellite subscribers to its service in the UK.134 

Public policy 

Public policy seems in principle to be a very broad derogation, but it has been 20.50 
incredibly narrowly defined by the Court of Justicel35 and has rarely succeeded in 
practice.136 The CJEU has indeed gone so far as to state, in one case concerning 
freedom of services, as follows: 

50. [W]hile the Member States are still, in principle, free to determine the requirements 
of public policy in the light of their national needs, the notion of public policy in the 
Community context, particularly when it is cited as justification for a derogation 
from the fundamental principle of the freedom to provide services, must be 
interpreted strictly, so that its scope cannot be determined unilaterally by each 
Member State without any control by the European Community institutions (see, to 
that effect, Case C -36/02 Omega [2004] ECR I -9609, paragraph 30). It follows that 
public policy may be relied on only if there is a genuine and sufficiently serious 
threat to a fundamental interest of society (see Case C -54/99 Église de scientologie 
[2000] ECR I -1335, paragraph 17). 

51. It has to be remembered that the reasons which may be invoked by a Member State 
in order to justify a derogation from the principle of freedom to provide services 
must be accompanied by appropriate evidence or by an analysis of the expediency 
and of the restrictive measure adopted by State, and precise 
evidence enabling its arguments to be substantiated (see, to that effect, Case 
C- 254/05 Commission v Belgium [2007] ECR I -4269, paragraph 36, and the case -law 
cited).137 

Public security 

The same restrictive attitude has been applied to reliance upon public security as 20.51 
the basis for restricting the Treaty free movement rights,138 although the Court has 
upheld an Irish requirement that importers of petroleum products buy a certain 
proportion of their needs from the only Irish refinery, at fixed prices, in order to 

134 Case T -69/99 Danish Satellite TV (DSTV) A/S (Eurotica Rendez -Vous Television) v Commission 
[2000] ECR II -4039. 

135 Recital 41 to Directive 2006/123/EC ([2006] OJ L376/36) on services in the internal market 
summarised the CJEU's position thus: 'The concept of "public policy ", as interpreted by the Court of 
Justice, covers the protection against a genuine and sufficiently serious threat affecting one of the 
fundamental interests of society and may include, in particular, issues relating to human dignity, the 
protection of minors and vulnerable adults and animal welfare. Similarly, the concept of public 
security includes issues of public safety.' 

138 One example where public policy has succeeded is Case 7/78 R v Thompson [1980] ECR 833, 
relating to the right of the State to mint coinage, which was upheld as providing a justification for 
restricting the import and export of gold- collectors' coins. 

137 Case C- 319/06 Commission v Luxembourg [2008] ECR I -4323 at paras 50 -51. 
138 See, however, Case C -83/94 Leifer and Others [1995] ECR I -3231; Case C -70/94 Werner [1995] 

ECR I -3189; and Case C- 367/89 Richardt [1991] ECR I -4621. 
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make sure that the refinery stayed in business and could thus be relied upon to 

provide essential supplies in times of crisis.139 

Public health 

20.52 The health derogation has been invoked frequently, but again the Court of Justice 
has -at least in its earlier case law- seemed reluctant to sanction restrictive 
measures. Measures must form part of a 'seriously considered health policy'140 

and meet a genuine health risk.141 The burden of proof is on the Member State, 

and it must rebut, in particular, the presumption that standards imposed on a 

product by other Member States are adequate to deal with the health risks which 
it poses.142 Restrictions imposed for health reasons have frequently been found by 

the Court of Justice to fail the test of proportionality, as in the case of Dutch 
legislation requiring the supply of certain information (which could in practice 
only come from the manufacturer or with its permission) to the authorities before 
pharmaceutical products could be put on the market. The products in question, 
which had been imported without the consent of the manufacturer, were virtually 
identical to products already on the market, and it was held to be unreasonable to 

expect new information to be supplied.143 By contrast, in Commission y France,144 

French rules preventing French television charnels from broadcasting sporting 
events taking place outside France which did not remove advertisements for 

alcoholic drinks were held by the Court of Justice to pursue an objective relating 
to the protection of public health and to be appropriate because they did not go 

beyond what was necessary to achieve that objective. 

20.53 In the wake of the BSE crisis, the Court of Justice adopted the precautionary 
principle (Vorsorgeprinzip) originally developed in the context of threats to envi- 

ronmental pollution, to national legislation aimed at the protection of human 
health,145 stating in National Farmers' Union and Others that 

where there is uncertainty as to the existence or extent of risks to human health, the 

institution may take protective measures without having to wait until the reality and 

seriousness of those risks become fully apparent ...146 

139 Case 72/83 Campus Oil y Minister for Industry and Energy [1984] ECR 2727. 
14° Case 40/82 Commission y United Kingdom: Re Newcastle Disease [1982] ECR 2793. 
141 See Case C- 434/04 Ahokainen and Leppik [2006] ECR I -9171, para 28, where the Court of Justice 

accepted that a national measure 'which has as its objective the control of the consumption of alcohol 

so as to prevent the harmful effects caused to health and society by alcoholic substances, and thus 

seeks to combat alcohol abuse, reflects health and public policy concerns recognised by Artide 30 

[now 36 'l'FEU].' 
142 Case 124/81 Commission y United Kingdom: Re UHT Milk [1983] ECR 203. 
143 Case 104/75 De Peijper [1976] ECR 613. 
144 Case -262/02 Commission o France [2004] ECR I -6569. See too Case -429/02 Bacardi [2004] ECR 

I -6613. 
143 The Commission has adopted a communication on the precautionary principle (COM(2000) 1 

final). 
146 Case C- 157/96 National Farmers' Union and Others [1998] ECR I -2211. 
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provided, of course, that these measures are genuine and proportionate147 and 
have been preceded by a properly founded and scientifically validated148 risk 
assessment.149 

Environmental protection , 

Although protection of the environment is not expressly mentioned in Article 36 20.54 
TFEU, it has been recognised by the Court as constituting an overriding manda- 
tory requirement.15° With no basis in the Treaties as they then stood, the Court of 
Justice simply asserted in a 1988 case that 

the protection of the environment is 'one of the Community's essential objectives' which 
may as such justify certain limitations of the principle of free movement of goods.151 

It is of some interest to note that Article 114(4) lE'EU (which provides that the 20.55 
Commission must give its consent to any reliance by a Member State upon Article 
36 TFEU) now specifically adds two further grounds for possible derogation by a 
Member States from the principle of free movement of goods in the EU.152 These 
additional grounds are: 

a) the protection of the environment; and 
b) the protection of the working environment.153 

147 In Case C- 421/09 Humanplasma GmbH y Austria, 9 December, [2010] ECR I -nyr, the CJEU held 
that national legislation which provided that the importation and use of blood or blood components 
from another Member State was permitted only on the condition -which also applicable to national 
blood donations -that the donations of blood on which those products were based were made not 
only without any payment being made to the donors but also without any reimbursement of the costs 
incurred by them in connection with those donations, constituted a disproportionate interference with 
the free movement of goods and was not justified on human health grounds. 

148 See, however, Case C- 132/03 Codacons and Federconsumatori [2005] ECR I -4167, para 61; and 
Case C- 236/01 Monsanto Agricoltura Italie and Others [2003] ECR I -8105, para 111. 

149 See Case C -41/02 Commission y Netherlands [2004] ECR I- 11375; Case C- 192/01 Commission y 
Denmark [2003] ECR I -9693; Case C -24/00 Commission y France [2004] ECR I -1277. 

150 Recital 40 to Directive 2006/123/EC on services in the internal market has a useful summary of 
the approach taken by the CJEU as follows: 'The concept of "overriding reasons relating to the public 
interest" to which reference is made in certain provisions of this Directive has been developed by the 
Court of Justice in its case law in relation to Articles 43 and 49 of the Treaty [now Arts 49 and 56 'PNEU] 
and may continue to evolve. The notion as recognised in the case law of the Court of Justice covers at 
least the following grounds: public policy, public security and public health, within the meaning of 
Articles 46 and 55 of the Treaty [now Arts 52 and 62 PNEU]; the maintenance of order in society; social 
policy objectives; the protection of the recipients of services; consumer protection; the protection of 
workers, including the social protection of workers; animal welfare; the preservation of the financial 
balance of the social security system; the prevention of fraud; the prevention of unfair competition; the 
protection of the environment and the urban environment, including town and country planning; the 
protection of creditors; safeguarding the sound administration of justice; road safety; the protection of 
intellectual property; cultural policy objectives, including safeguarding the freedom of expression of 
various elements, in particular social, cultural, religious and philosophical values of society; the need 
to ensure a high level of education, the maintenance of press diversity and the promotion of the 
national language; 
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and artistic heritage; and veterinary policy.' 

151 Case 302/86 Commission 
152 See Case 41/93 France y Commission [1994] ECR I -1829 and Case C- 319/97 Kortas [1999] ECR 

I -3143. In this respect see also Case C -3/00 Denmark y Commission [2003] ECR I -2643, where the Court 
annulled the Commission's decision. 

153 In Case 155/80 Oebel [1981] ECR 1993, the Court of Justice stated that the prohibition on night 
baking was a legitimate economic and social policy decision in a manifestly sensitive sector. 
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The Court of Justice has allowed a variety of national measures which derogated 
from free movement principles on the basis of environmental protection concerns. 
These include: a prohibition against the importation of waste from other Member 
States154; a deposit- and -return system for drinks containers155; and an obligation 
placed on electricity suppliers to buy all electricity produced from renewable 
energy sources from within a limited supply area.156 

No recourse to the provisions of Article 36 TFEU in the face of harmonising 
secondary legislation 

20.56 It should be noted that recourse to Article 36 TFEU is limited where the product 
in question is subject to a common organisation of the market, as in the sphere of 

agriculture, and where EU legislation has been passed to harmonise the national 
standards relating to that product.157 In the former case, national measures may 
not interfere with the effective functioning of the market.158 

20.57 Of the other derogations set out in Article 36 TFEU, the protection of national 
treasures has not yet arisen directly159 (although there is EU secondary legislation 
touching on this topic160). The protection of 'industrial and commercial 
property' -which is to say intellectual property rights, including patents, trade- 
marks, copyright and design rights, and geographical denominations161 -is also 

the subject of extensive EU secondary legislation and is the subject of its own 
chapter (chapter seventeen) in this work. 

Member State monopolies dealing in goods 

20.58 Article 37 TFEU aims to ensure the observance of free movement principles by 

State trading monopolies. The term 'State monopoly' has been given a broad 
definition in the Treaty, extending beyond State undertakings in the strict sense to 

any body through which a State 'supervises, determines or appreciably influ- 

ences' imports or exports.162 Total control of the market is not necessary; the body 
must merely play an effective part in trade between Member States.163 Many 

154 Case C -2/90 Commission y Belgium ('Walloon waste') [1992] ECR I -4431. 
155 Case 302/86 Commission y Denmark ('Danish bottles') [1988] ECR 4607. See now Communication 

from the Commission: Beverage packaging, deposit systems and free movement of goods [2009] OJ 

C107/1. 
156 Case C- 379/98 PreussenElektra [2001] ECR I -2099. 
157 Case C- 473/98 Toolex [2000] ECR I -5681; Case 5/77 Tedeschi y Denkavit [1977] ECR 1555. 
155 Case 65/75 Tasca [1976] ECR 291. 
155 It was mentioned in Case 7/68 Commission y Italy: Re Export Tax on Art Treasures [1968] ECR 423, 

but Art 36 l'r'EU has no relevance to taxes. 
16o See the so -called 'Elgin Marbles' Directive 93/7 /EEC ([1993] L74/74) on the return of cultural 

objects unlawfully removed from the territory of a Member State; and Council Regulation (EC) No 

116/2009 [2009] OJ L39/11 on exports of cultural goods outside the EU. 
161 Case C -3/91 Exportur y LOR [1992] ECR I -5529; and Case C- 388/95 Belgium y Spain [2000] ECR 

I -3123. 
162 Case 30/87 Bodson y Pompes Funèbres [1988] ECR 2479. 
155 Case 6/64 Costa y ENEL [1964] ECR 585. 
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Member States import, export and market certain goods through such monopo- 
lies. An example in the UK context was the former Milk Marketing Boards, others 
are State monopolies on electricity and gas supplies.164 Member States are not 
required to abolish such enterprises but to 'adjust' them so that they do not 
operate in a discriminatory manner. Accordingly, the Court of Justice has, in the 
past, ruled against an exclusive right to import or export a product 165 and against 
a 'special equalisation' charge designed to make imported products cost the same 
as those marketed by the State monopoly.166 The Court of Justice will, however, 
rule under Article 37 [FEU only where the measures specifically concern the 
exercise by the monopoly of its particular function.167 

Trade in goods with non -EU countries 

In addition to promoting the flow of trade within its borders, the EU also presents 20.59 
a common front to third -country trading partners. A Common Commercial Policy 
is in place across the EU, the aim of which is the progressive abolition of 
restrictions on international trade. Its Treaty basis is to be found in Articles 206 
and 207 TFEU. The Common Commercial Policy consists basically of a uniform 
duty on particular products, the Common Customs Tariff,1fi8 also known as the 
EU's Integrated Tariff (TARIC),169 combined with a variety of additional provi- 
sions laying down trading rules specific to certain countries and to certain 
products. example, are rules for the import 
textiles, and various agreements allowing for preferential treatment to certain 
countries of the developing world. There is no central EU customs administra- 
tion, so the TARIC is actually applied at national level, and its uniformity must be 
ensured by national courts with the aid of the Article 267 TFEU preliminary 

164 See, eg, Case C- 159/94 Commission y France [1997] ECR I -5815; Case C- 158/94 Commission y Italy 
[1997] ECR I -5789; and Case C- 157/94 Commission y Netherlands [1997] ECR I -5699. 

165 Case 59/75 Pubblico Ministero y Manghera [1976] ECR 91. 
166 Case 91/75 Göttingen y Miritz [1976] ECR 217. 
167 In Case C- 189/95 Franzén [1997] ECR I -5909, which concerned the Swedish alcohol retail 

monopoly, the CJEU held at para 34 that 'rules relating to the existence and operation of the 
monopoly' fall under Art 37 TFEU, whereas 'other provisions of the domestic legislation which are 
separable from the operation of the monopoly although they have a bearing upon it, must be 
examined with reference to [Art 34 TFEU]'. See too Case C- 438/02 Hanner [2005] ECR I -4551, relating 
to the Swedish pharmaceuticals retail monopoly, where the Court observed at para 35 that Art 37 
IFEU 'aims at the elimination of obstacles to the free movement of goods, save, however, for 
restrictions on trade which are inherent in the existence of the monopolies in question'. See further 
Case C- 170/04 Rosengren and Others [2007] ECR I -4071, paras 21 and 22. 

169 See Council Regulation (EEC) No 2658/87 [1987] OJ L256/1 on the tariff and statistical 
nomenclature and on the Common Customs Tariff. 

169 TARIC sets out the following information: tariff measures (including third- country duty rates, 
as given in the combined nomenclature, duty suspensions, tariff quotas, tariff preferences); agricul- 
tural measures (including agricultural components, additional duties for sugar and for flour, counter- 
vailing charges, refunds for the basic /unprocessed agricultural products); trade measures (including 
anti- dumping duties, countervailing duties); measures restricting the movement of goods (including 
import/export bans, import /export restrictions, quantitative limits); and measures for the collection 
of statistical data (including import surveillance and export surveillance). TARIC is updated daily and 
may be consulted on the Internet at <http: // europa. eu. int /comm /taxation_customs /dds /en /home. 
htm>. 
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reference procedure.170 The Court of Justice has stated that both the notes to the 

chapters of the Common Customs Tariff and the Explanatory Notes to the 

Nomenclature of the Customs Cooperation Council are important means for 

ensuring the uniform application of the Tariff, and as such may be regarded as 

useful aids to its interpretation.171 One important issue which may arise is that of 

the origin of a product, since third- country manufacturers will frequently arrange 
to have a product finished within the EU so as to claim EU 'nationality' for it, thus 
avoiding many duties. Essentially, a 'substantial process or operation' must take 
place within the EU, and the Court of Justice may make reference to the value 
which the process in question has added to the product.172 

20.60 The Common Commercial Policy is also concerned with unfair trading practices 
on the international level. These matters tend to concern only a small number of 

specialist legal practitioners, but it is nevertheless useful to note that action may 
be taken on an EU level to deal with, for example, the dumping of products on 

the EU market at artificially low prices173 and the putting into circulation of 

counterfeit goods.174 Anti- dumping is probably the area of most activity. 'Dump- 
ing' indicates that products are being sold in the EU at less than their normal 
value, and the key comparison to be made is between the price of the product on 

the exporter's home market and the price at which it is being sold to the EU. If the 

Commission finds a significant differential and that the cheap foreign products 
are causing or threatening to cause material injury to a EU industry, it will issue 
an anti- dumping regulation, imposing a duty, payable by importers, on the 

products in question 175 Importers are not generally regarded as having a suffi- 

cient interest in these measures to have standing to challenge them.176 Direct 
challenges may, however, be brought to corrective anti- dumping regulations by 

producers and exporters who are charged with dumping,177 by a complainant 

17o See, eg, Case C- 382/09 Stils Met SIA v Valsts iehemumu dienests, 7 October, [2010] ECR I -nyr; and 
Case C- 371/09 Commissioners for Her Majesty's Revenue and Customs v Isaac International Limited, 29 July, 

[2010] ECR I -nyr. 
171 See Case C- 338/95 Wiener SI [1997] ECR I -6495, para 11; and Case C- 276/00 Turbon International 

[2002] ECR I -1389, para 22. 
172 See, eg, Case 34/78 Yoshida v Kamer van Koophandel en Fabrieken voor Friesland [1979] ECR 115; 

Case C26/88 Brother v Giessen [1989] ECR I -4253. 
173 See Council Regulation (EC) No 1225/2009 of 30 November 2009 [2009] Of L343/51, corrigen- 

dum [2010] OJ L7/22, on protection against dumped imports from countries not members of the 

European Union, replacing Council Regulation (EC) No 384/96 [1996] OJ L56/1 on protection against 
dumped imports from countries not members of the European Community. 

174 See Council Regulation (EC) No 3842/86 [1986] OJ L357/1 and Commission Regulation (EC) 

No 3077/87 [1987] OJ L291/19. See too Case C -60/02 Criminal Proceedings against X [2004] ECR I -651, 

concerning the failure to make provision for the imposition of criminal penalties in relation to 

facilitating the transit of counterfeit goods. 
175 See, eg, Case T- 314 /06 Whirlpool Europe Srl v Council, 15 September, [2010] ECR II-nyr at para 

114: 'Provided that a regulation imposing definitive anti- dumping duties, as in the present case, falls 

within the general scheme of a series of measures, it cannot be required that its statement of reasons 
specify the often very numerous and complex matters of fact and law dealt with in the regulation or 

that the institutions adopt a position on all the arguments relied on by the parties concerned. On the 

contrary, it is sufficient for the institution which adopted the measure to set out the facts and the legal 

considerations having decisive importance in the scheme of the contested regulation.' 
176 Case 40/84 Casteels v Commission [1985] ECR 667. 
177 Eg, Case 239/82 Allied Corporation v Commission [1984] ECR 1005. 
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who initiates and participates in the investigatory process,178 and, in certain 
circumstances, by importers who have to pay the extra duties.179 

Secondary Provisions of EU Law on Free Movement of Goods 

The Court of Justice has held that where secondary legislation is applicable and 20.61 
relevant, the compatibility of any national measure with the free movement 
requirements of the EU law must be assessed in the light of the specific provisions 
of these secondary measures and not under reference to the general free move- 
ment principles derived from the relevant Articles of the Treaty.180 

Directive 89/105 /EEC on the free movement of medicinal products 

The Transparency Directive 89 /105 /EEC181 applies to any national measure, 20.62 
whether laid down by law, regulation or administrative action, to control the 
prices of medicinal products for human use182 or to restrict the range of medicinal 
products183 which are covered by their national health insurance system.184 The 
purpose of the Directive, according to Article 1, is to ensure that any national 
measure complies with the procedural requirements of that Directive,188 and it 
thereby seeks to promote the freer movement of medicines and pharmaceutical 
products throughout the health services of the Member States.'86 

Article 6 of the Directive applies if a medicinal product is covered by the national 20.63 
health insurance system only after the competent authorities have decided to 
include the medicinal product concerned in a positive list of medicinal products 
covered by the national health insurance system -the 'positive list' system. 
Article 7 of the Directive applies to the 'negative list' procedure, where decisions 

178 Case 284/82 Timex y Commission [1985] ECR 849. 
179 Case C358/89 Extramet y Commission [1991] ECR I -2501. 
1b0 Case C- 309 /02 Radlberger Getränkegesellschaft and S Spitz [2004] ECR I- 11763, para 53. 
'bl [1989] OJ L40/8. 
182 The Court of Justice has highlighted the particular nature of medicinal products, the therapeutic 

effects of which distinguish them substantially from other goods and which, if consumed unnecessar- 
ily or incorrectly, may cause serious harm to health without the patient being in a position to realise 
that fact when they are administered. This fact may justify particular regulation of such products: see 
Case C- 369/88 Delattre [1991] ECR I -1487, para 54. 

183 See too the EU code relating to medicinal products for human use set out in Directive 
2001/83/EC [2001] OJ L311/67 (as amended), which in principle should allow for prescriptions for 
authorised medicines made out in one Member State to be medically recognised and used in a 
patient's own Member State. 

'84 For an unsuccessful attempt to rely upon the provisions of the Directive to challenge the 
decision not to make Viagra generally available on the NHS in England and Wales, see R (on the 
application of Pfizer Ltd y Secretary of State for Health [2003] 1 CMLR 19 (EWCA). The Pfizer patent for 
Viagra has been revoked by order of the court for its 'obviousness' -see Lily Icos Ltd y Pfizer Ltd [2001] 
FSR 16 (Ch D, Patents Court), upheld on appeal [2002] EWCA Civ 1 (CA), decision of 23 January 2002. 

188 See C- 229/00 Commission y Finland [2003] ECR I -5727 at para 37. 
186 In Case C- 120/95 Decker [1998] ECR 1 -1831, the Court of Justice found that national rules under 

which reimbursement of the cost of medical products was subject to prior authorisation by the 
competent institution of a Member State when products were purchased in another Member State, in 
principle constituted a restriction on the free movement of goods. 
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are taken by the competent authorities in deciding whether or not to exclude an 
individual medicinal product from the coverage of the system. In both cases the 

Directive requires Member States to publish and communicate to the Commission 
the criteria which are to be taken into account by the competent authorities in 

deciding whether or not to include or exclude an individual medicinal product 
from the coverage of the system, and to justify their decisions by an accompany - 
ing 'statement of reasons based on objective and verifiable criteria' and to provide 
an effective judicial remedy against any adverse decisions.187 

Directive 98134/EC 

20.64 The Technical Standards (Notification) Directive 98/34/EC concerns the obliga- 
tion laid on Member States to notify the Commission of any draft technical 
regulations relating to products and 'information society services'.1ß8 It codifies, 
amends and replaces the earlier provision made in Directive 83 /189 /EEC189. 

Under the Directive, Member States are obliged to respect a 'standstill period' of 

at least three months between the notification of the draft regulations to the 

Commission and their adoption by the Member State, to allow them to be subject 
to examination by the Commission for their potential impact on the operation of 

the EU internal market and on the EU's own legislative programme. 

20.65 The CJEU has given particular importance to the obligations imposed by this 

Directive as a result of its decision in CIA Security International and subsequent 
case law, to the effect that failure on the part of the Member State to notify the 

Commission of such technical regulations renders them unenforceable by or 

against any party before the national courts.190 

Regulation (EC) No 2679/98 

20.66 Regulation (EC) No 2679/98 on the functioning of the internal market in relation 
to the free movement of goods among the Member States, provides for special 
procedures to cope with serious obstacles to the free movement of goods among 
Member States which cause heavy loss to the individuals affected and require 
immediate action. Examples of such 'obstacles' can be seen in the unilateral action 

by France in maintaining a comprehensive ban against all and any imports of 

187 In Case C- 424/99 Commission v Austria [2001] ECR I -9285, the Court of Justice confirmed that 

appeals to independent experts cannot be equated with the judicial remedies mentioned in the 

Directive, particularly where the expert committee in question could issue only recommendations and 

had no decision- making power: access was required to the courts. 
188 See too the E- Commerce Directive 2000/31/EC [2000] OJ L178/1, which seeks to ensure the free 

movement of 'information society services' between the Member States so as to create conditions for 

the better functioning of the internal market. The Directive stipulates information requirements on the 

information society services providers, rules on commercial communications, rules regarding con- 

tracts concluded by electronic means and liability of intermediary services providers. 
189 [1983] OJ L109/8. 
190 See Case C- 194/94 CIA Security International [1996] ECR I -2201; Case C- 443/98 Unilever [2000] 

ECR I -7535; and Case C -20/05 Schwibbert [2007] ECR I -9447. 
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British beef 191 (as its claimed response to the BSE crisis192), and in allowing its 
national farmers unions to engage in anti- competitive activity to ensure de facto 
blockade on British beef imports.193 It is clear that losses may be caused to traders 
from the inaction of Member State authorities to enforce the law in the face of 
unlawful action by their own citizens, whether this be violent demonstrations 
involving the hi- jacking of vehicles and the destruction of their freight, or 
'non -violent' blockages of ports or organised boycotts of imported products. The 
Regulation provides for an alert procedure and for the exchange of information 
between Member States and the Commission. It also reminds Member States of 
their obligation to adopt necessary and proportionate measures to ensure the free 
movement of goods, and to inform the Commission thereof; and it empowers the 
Commission to send a notification to the Member State concerned requesting that 
those measures be adopted within a very tight deadline. 

Regulation (EC) No 764/2008 

Regulation (EC) No 764/2008 sets out a procedure for the application of the 20.67 
'mutual recognition' principle, under which goods must be allowed into another 
Member State's market notwithstanding technical differences between the vari- 
ous national rules that apply throughout the EU. Member States of destination 
cannot forbid the sale on their territories of products which are not subject to EU 
harmonisation and which are lawfully marketed in another Member State, even if 
they were manufactured according to technical and quality rules different from 
those that must be met by domestic products. The Regulation sets out the rights 
and obligations of national authorities and businesses when Member State 
authorities indicate their intention to deny mutual recognition and to refuse 
access to the market within their territory of a product lawfully marketed in 
another Member State. The Regulation places the burden of proof on the national 
authorities that intend to deny market access. They must set out in writing the 
precise technical or scientific reason for their intention to deny the product access 
to the national market. The economic operator must then be given a proper 
opportunity to defend its case. 

191 See Case C -1/00 Commission v France [2001] ECR I -9989. 
192 See too Case C- 241 /01National Farmers Union v Secretariat General du Gouvernement [2002] ECR 

I -9077, rejecting the French Government's claim that although the time -limit had expired for 
challenging Decisions 98/692 and 99/514, which allowed for the resumption of intra -EU beef exports 
from the UK, the French Government was justified in continuing to impede such imports on the basis 
of reports subsequently received by the French authorities from the French Food Safety Agency and 
the Standing Veterinary Committee of the European Union which, it claimed, demonstrated that the 
Decisions had been adopted in disregard for the precautionary principle laid down in what is now Art 
191(2) TFEU. 

193 In Joined Cases T- 217/03 & T- 245/03 Fédération nationale de la coopération bétail and viande 
(FNCBV) v Commission [2006] ECR II-4987, the CFI (now the General Court) noted that an agreement 
concluded by the French farmers unions and the French authorities on 24 October 2001 provided, first, 
for a commitment to the temporary suspension of beef imports into France and, secondly, for a 
commitment to apply a minimum slaughterhouse entry price scale to culled cows. 
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FREE MOVEMENT OF CAPITAL 

Treaty Provisions on the Free Movement of Capital 

20.68 Article 63 TFEU proclaims: 

a) the general abolition of 'all restrictions' on the movement of capital; and 
b) the prohibition of all restrictions on payments -both as between Member 

States and between Member States and non -EU countries. 

20.69 By way of exception to this general principle, Article 64(1) TFEU allows for the 

continued application to non -EU countries of any restrictions which existed on 31 

December 1993 (whether under national or EU law) in respect of the movement of 

capital to or from third countries involving: 

a) direct investment, including in real estate; 
b) establishment; 
c) the provision of financial services; or 
d) the admission of securities to capital markets. 

In respect of restrictions existing under national law in Bulgaria, Estonia and 
Hungary, the relevant date is legislation existing as at 31 December 1999. 

20.70 Article 64(2) TFEU provides a legal basis for the EU legislator to adopt secondary 
legislation aimed at 'the free movement of capital between Member States and 
third countries to the greatest extent possible'. 

20.71 Article 65(1) TFEU allows Member States: 

a) to apply the relevant provisions of their tax law which distinguish between 
taxpayers who are not in the same situation with regard to their place of 

residence or with regard to the place where their capital is invested; and 
b) to take all requisite measures to prevent infringements of national law and 

regulations, in particular in the field of taxation and the prudential supervi- 
sion of financial institutions, or to lay down procedures for the declaration of 

capital movements for purposes of administrative or statistical information, 
or to take measures which are justified on grounds of public policy or public 
security- provided always that these national measures 'shall not constitute 
a means of arbitrary discrimination or a disguised restriction on the free 

movement of capital and payments' (Article 65(3) TFEU). 

20.72 Article 65(4) TFEU allows Member States to apply to the EU institutions for 

clearance in respect of 'a restrictive tax measure' adopted by a Member State 

concerning one or more non -EU countries, holding this to be compatible with the 

Treaties because justified by one of the EU's objectives and compatible with the 

proper functioning of the internal market. 

20.73 Article 66 TFEU provides that where, in exceptional circumstances, movements of 

capital to or from non -EU countries cause, or threaten to cause, serious difficulties 
for the operation of economic and monetary union, the EU institutions may take 
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'safeguard measures' with regard to non -EU countries for a period not exceeding 
six months, if such measures are 'strictly necessary'. 

CJEU Jurisprudence on the Treaty Free Movement of Capital 

The CJEU has held that national measures must be regarded as restrictions within 20.74 
the meaning of Article. 63(1) TFEU if they are liable to prevent or limit the 
acquisition of stakes in the undertakings concerned, or to deter investors from 
other Member States from investing their capital.194 

The rule of thumb applied in such situations by the Court of Justice is that where 20.75 
the legislation under examination concerns a stake which gives its holder definite 
influence over the decisions of the company concerned and allows him to 
determine its activities, it is the provisions relating to freedom of establishment 
which are applicable.195 However, if that legislation is not intended to apply only 
to stakes which enable the holder to have a definite influence on a company's 
decisions and to determine the company's activities, it should be examined in 
relation to both Article 49 TFEU on the right to establishment and Article 63 TFEU 
on the free movement of capita1.196 

In one case197 the Commission complained that the national legislation at issue 20.76 
both: 

a) restricted non -pharmacists from holding, in companies or firms operating 
pharmacies, significant stakes such as to give them definite influence over 
company decisions (and so implicated the freedom of establishment); and 

b) discouraged investors from other Member States who were not pharmacists 
from acquiring in those companies or firms smaller stakes which did not 
confer such influence (and so militated against the free movement of capital). 

In these circumstances the Court of Justice examined the national legislation in 
the light of both Article 49 TFEU and Article 63 TFEU. However, it found that 
restrictions on freedom of establishment and on the free movement of capital 
which are applicable without discrimination on grounds of nationality may be 
justified by overriding reasons in the general interest, provided that the restric- 
tions are appropriate for securing attainment of the objective pursued and do not 
go beyond what is necessary for attaining that objective.198 

194 See Case C- 112/05 Commission y Germany [2007] ECR I -8995, para 19; and Joined Cases 
C- 463/04 & C- 464/04 Federconsumatori and Others [2007] ECR I- 10419, para 21. 

195 See Case C- 251/98 Baars [2000] ECR I -2787, paras 21 and 22; and Case C- 436/00 X and Y [2002] 
ECR I- 10829, paras 37 and 66-68. 

196 See, to this effect, Case C- 446/04 Test Claimants in the FIE Group Litigation [2006] ECR I- 11753, 
paras 36 and 38; and Case C- 157/05 Holböck [2007] ECR I -4051, paras 23 and 25. 

197 Case C- 531/06 Commission y Italy [2009] ECR I4103. 
198. See Case C- 370/05 Festersen [2007] ECR I -1129, para 26. Thus in Case C -81/09 Idrima Tipou AE v 

Ipourgos Tipou kai Meson Mazikis Enimerosis 21 October, [2010] ECR I -nyr, [2011] 1 CMLR 1286 the CJEU 
held that the principles of freedom of establishment and of the free movement of capital precluded 
national legislation which imposed fines for infringement of the legislation and rules of good conduct 
governing the operation of television stations, not only on the company which holds the licence to 
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20.77 In Commission y Greece,199 the CJEU ruled that Greece had failed to fulfil its 

obligations under what are now Article 49 TFEU and Article 63 TFEU by enacting 
and maintaining in force national provisions under which the establishment by a 

legal person of an optician's shop was subject, inter alia, to the conditions that: 

a) authorisation for the establishment and operation of that shop had to have 
been granted to a recognised optician who was a natural person; and 

b) the person holding the authorisation to operate the shop had to hold at least 
50 per cent of the company's share capital and participate at least to that 
extent in the profits and losses of the company. 

RIGHTS OF ESTABLISHMENT AND THE FREE MOVEMENT OF SERVICES 

20.78 In economic and practical terms, the distinction between, say, the different Treaty 

provisions on trade in goods and trade in services makes little, if any, difference 
to the arguments in, or the result of, any particular case. Although Article 57 

lr'EU seems to consider services to be a residuary category within the context of 

free movement, in providing that the free movement of services provisions will 

apply 'in so far as they are not governed by the provisions relating to freedom of 

movement for goods, capital and persons', the Court of Justice has held there is in 

fact no particular order of priority between the freedom to provide services and 
the other fundamental freedoms.2o0 

20.79 The various free movement Treaty heads under which trade restrictions might be 

considered (goods, services, establishment, capital) can clearly overlap, as a 

matter of fact 201 For example, one requirement relating to the distribution 
(wholesale or retail) of goods may be said to restrict, at the same time, both the 

free movement of goods being distributed and the freedom to provide (distribu- 
tive trade) services 202 Other examples of provisions which may at one and the 

same time restrict the free movement of goods and of services include those 

found and operate the television station, but also jointly and severally on all shareholders with a 

holding of over 2.5 %. 

199 Case C- 140/03 Commission v Greece [2005] ECR I -3177. 
200 Case C- 452/04 Fidium Finanz [2006] ECR I -9521, para 32. 
201 See, eg, Case C- 222/07 Unión de Televisiones Comerciales Asociadas (UTECA) v Administración 

General del Estado [2009] ECR I -1407 at para 24: '[W]ith regard to a measure such as that at issue in the 

main proceedings, in so far as it relates to the obligation to reserve for the production of films of which 
the original language is one of the official languages of the Member State in question 60% of the 5% of 

operating revenue reserved for the pre -funding of European cinematographic films and films made 
for television, such a measure constitutes, as the Advocate General points out in points 78 to 87 of her 

Opinion, a restriction on several fundamental freedoms, that is to say on the freedom to provide 
services, freedom of establishment, the free movement of capital and freedom of movement for 

workers.' 
202 As the Court of Justice observed in Case C- 418/02 Praktiker Bau- und Heimwerkermärkte [2005] 

ECR I -5873, para 34: '[T]he objective of retail trade is the sale of goods to consumers. That trade 

includes, in addition to the legal sales transaction, all activity carried out by the trader for the purpose 
of encouraging the conclusion of such a transaction. That activity consists, inter alia, in selecting an 

assortment of goods offered for sale and in offering a variety of services aimed at inducing the 

consumer to conclude the abovementioned transaction with the trader in question rather than with a 

competitor.' 
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regulating advertising of particular goods -for example, tobacco 203 or alcohol204 
or cosmetic surgery.205 Such advertising restrictions may be said to affect adver- 
tising agencies seeking to provide their expert services and those retailers or 
wholesalers wishing to sell the restricted goods. Similarly, if there are provisions 
which prohibit or restrict particular methods of sale in relation to particular 
goods (for example sale by auction), these may be said both to impact upon the 
possible service provision by the auctioneer and to restrict the possible trade in 
the goods which might otherwise be auctioned.206 

In some cases provision of services may extend over a period of years (for 20.80 
example, in the construction of a large building), and thus it may be difficult in 
practice to distinguish this situation from that in which the provider is actually 
established in the host Member State. The question may therefore arise whether 
the individual is covered by the provisions of Article 49 TFEU on the right of 
establishment, or by the terms of Article 56 TFEU on freedom to provide 
services.207 Moreover, as we have seen, other national provisions might implicate 
both the right of establishment and the free movement of capita1.208 

Otherwise, the CJEU will normally try to examine a free movement claim under 20.81 
only one head. For example, if it considers the case before it to be predominantly 
goods -related, Article 34 TFEU is applied209; if in the Court's view it is fundamen- 
tally about the provision of services then Article 56 TFEU will be its point of 
reference?" Occasionally, however -as in telecommunications -the CJEU finds it 
impossible to disentangle the (hard -ware /appliance) product from the (soft- 
ware /network) service, in which case the CJEU will analyse restrictions on 

203 See. Case C- 380/03 Germany v Parliament and Council [2006] ECR I- 11573. 
20.4 See, eg, Case C- 429/02 Bacardi France SAS v Télévision française 1 SA (TFI) [2004] ECR I -6613. 
20' Case C- 500/06 Corporación Dermoestética SA v To Me Group Advertising Media [2008] ECR 1 -5785. 
206 Cf Case C- 239/90 SCP Boscher and Others [1991] ECR I -2023. 
207 See Case C- 215/01 Schnitzer [2003] ECR I- 14847, para 30. 
206 See, to this effect, Case C- 140/03 Commission v Greece [2005] ECR I -3177; Case C- 446/04 Test 

Claimants in the FII Group Litigation [2006] ECR I- 11753, paras 36 and 38; and Case C- 157/05 Holböck 
[2007] ECR I -4051, paras 23 and 25. 

209 Case C -20/03 Burmanjer and Others [2005] ECR I -4133, paras 34 et seq. 
no See, eg, Case C- 137/09 Marc Michel Josemans v Burgemeester van Maastricht, 16 December, [2010] 

ECR I -nyr at paras 48-50: 'In order to ascertain whether such an activity concerns the free movement 
of goods or the freedom to provide services, it must be borne in mind that an establishment is defined 
in Article 2.3.1.1(1)(a)(3) of the APV as a space to which the public has access and where food and /or 
non -alcoholic beverages are provided commercially, whether or not by means of vending machines, 
for consumption on the premises. ... In such circumstances, as the Advocate General pointed out at 
point 76 of his Opinion, the marketing of non -alcoholic beverages and food in coffee -shops appears to 
constitute a catering activity characterised by an array of features and acts in which services 
Predominate as opposed to the supply of the product itself (see, by analogy, Case C- 491/03 Hermann 
[2005] ECR I -2025, paragraph 27). ... Since the free movement of goods aspect is entirely secondary to 
that of the freedom to provide services and may be considered together with it, the Court will examine 
the rules at issue in the main proceedings only in the light of the latter fundamental freedom (see, to 
that effect, Case C- 275/92 Schindler [1994] ECR I -1039, paragraph 22; Case C -71/02 Karner [2004] ECR 
I-3025, paragraph 46; Case C -36/02 Omega [2004] ECR I -9609, paragraph 26; Case C- 452/04 Fidium 
Finanz [2006] ECR I -9521, paragraph 34; and Case C- 233/09 Dijkman and Dijkman- Laveleije 1 July [2010] 
ECR I -nyr, paragraph 33).' 
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distribution of goods such as digital television and or mobile phones under both 
Article 34 TFEU and Article 56 TFEU.211 

Treaty Provisions on the Freedom of Establishment 

20.82 Article 49 TFEU outlaws restrictions on the freedom of nationals of one Member 
State to establish themselves in the territory of another Member State. This 

prohibition on restricting the right of establishment applies equally to restrictions 
on the setting -up in the territory of any Member State of agencies, branches or 

subsidiaries by nationals of any other Member State. The freedom of establish- 
ment includes the right to take up and pursue activities as a self- employed 
person. It also includes the right- subject to the provisions of the Chapter relating 
to capital -to set up and manage (under the same conditions as are laid down for 

its own nationals by the law of the country where such establishment is effected) 
'undertakings', ie companies, firms or cooperatives formed in accordance with 
the law of a Member State for purposes of profit and with their registered office, 

central administration or principal place of business within the EU. 

20.83 Article 50(1) TFEU gives the EU legislator power to adopt directives 'in order to 

attain freedom of establishment as regards a particular activity'. The EU institu- 
tions are directed under Article 50(2) TFEU to give particular priority 'to activities 
where freedom of establishment makes a particularly valuable contribution to the 

development of production and trade', and to ensure the abolition of Member 
States' administrative procedures and practices and laws or international agree- 

ments which would form an obstacle to freedom of establishment. The EU 

institutions are also, in Article 50(2)(d), tasked with 

ensuring that workers of one Member State employed in the territory of another 

Member State may remain in that territory for the purpose of taking up activities therein 

as self- employed persons, where they satisfy the conditions which they would be 

required to satisfy if they were entering that State at the time when they intended to take 

up such activities. 

The EU institutions are further authorised to make provision for a national of one 

Member State to acquire and use land and buildings situated in the territory of 

another Member State (in so far as this does not conflict with the principles laid 

down in Article 39(2) TFEU on the protection of the agricultural sector under the 

Common Agricultural Policy). They are exhorted under Article 50(2)(f) TFEU to 

dismantle national provisions which might restrict the setting up of agencies, 
branches or subsidiaries in the territory of another Member State, or the staffing 

of such subsidiaries with managerial and supervisory staff belonging to the main 

establishment. Article 50(2)(g) TFEU envisages the harmonising across the Mem- 

ber States of the legal safeguards afforded to the members and shareholders of 

legal persons such as companies to encourage the exercise of the right of 

211 Case C- 390/99 Canal Satélite Digital [2002] ECR I -607, paras 32 and 33. See also Joined Cases 

C -34/95 to C -36/95 De Agostini and TV -Shop [1997] ECR I -3843; Case C- 405/98 Gourmet International 
Products [2001] ECR I -1795; Case C- 452/04 Fidium Finanz [2006] ECR I -9521. 
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cross -border establishment. Lastly, the EU institutions are required under Article 
50(2)(h) to satisfy themselves that the conditions of establishment are not dis- 
torted by aids granted by Member States. 

Article 51 TFEU states that the rules on freedom of establishment do not apply to 20.84 
activities which in that State are connected, even occasionally, with the exercise of 
official authority and other activities which the EU legislator might specify. 
Article 52 TFEU allows that that foreign nationals may still be given 'special 
treatment' as regards their right to establish in another Member State on grounds 
of public policy, public security or public health. And Article 53 l'FEU states that 
provision may be made by the EU legislator for the mutual recognition of 
diplomas and professional qualifications across the Member States in order to 
make it easier for persons to take up and pursue activities as self- employed 
persons. 

Article 54 TFEU provides that companies, cooperatives or firms formed in 20.85 
accordance with the law of a Member State for purposes of profit and having 
their registered office, central administration or principal place of business within 
the EU shall, for the purposes of free movement of establishment, be treated in 
the same way as natural persons who are EU nationals. Moreover, Article 55 
TFEU specifies that Member States shall accord nationals of the other Member 
States the same treatment as their own nationals as regards participation in the 
capital of companies or firms within the meaning of Article 54 TFEU (without 
prejudice to the application of the other provisions of the Treaties). 

Jurisprudence of the Court of Justice on the Treaty Provisions on Freedom of 
Establishment 

The Court of Justice has held that the principle of non -discrimination applies in 20.86 
the realm of the exercise of the Treaty freedom of establishment under Article 49 
TFEU such as to prohibit not only direct or overt discrimination on grounds of 
nationality, but also all covert forms of discrimination which, by the application 
of other distinguishing criteria, lead to the same result 212 Thus, unless objectively 
justified and proportionate to its aim, a provision of national law must be 
regarded as indirectly discriminatory if it is intrinsically liable to affect the 
nationals of other Member States more than the nationals of the State whose 
legislation is at issue and if there is a consequent risk that it will place the former 
at a particular disadvantage 213 

The CJEU has consistently also held that any national measure which, albeit 20.87 
applicable without discrimination on grounds of nationality, is liable to hinder or 
render less attractive the exercise by EU nationals of the freedom of establishment 
guaranteed by the Treaty, constitutes a restriction within the meaning of Article 49 

212 See Case C- 212/99 Commission v Italy [2001] ECR I4923, para 24; and Case C- 224/00 Commission 
V Italy [2002] ECR I -2965, para 15. 

213 Case C- 212/05 Hartmann [2007] ECR I -6303, para 30. 
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TFEU.214 Thus national rules which makes the establishment of an undertaking 
from another Member State conditional upon the issue of prior authorisation fall 
within that category, since they are capable of hindering the exercise by that 
undertaking of freedom of establishment by preventing or discouraging it from 
freely pursuing its activities through a fixed place of business 215 This is because 
the undertaking may have to bear the additional administrative and financial 
costs which any such grant of authorisation entails. Also, the system of prior 
authorisation may act as a bar to self- employed activity for economic operators 
who do not satisfy pre -determined requirements, compliance with which is a 

condition for the issue of that authorisation. 

20.88 Further, national legislation constitutes a restriction on the Treaty freedom of 

establishment where it makes the pursuit of an activity subject to a condition 
which is linked to the economic or social needs for that activity, since that will 
tend to limit the number of service providers who might otherwise come from 
other Member States.216 Nevertheless, any such restrictions which otherwise 
satisfy the conditions of proportionality are in principle justifiable on the basis of 

'overriding reasons relating to the general interest'. For example, restrictions on 

the freedom of establishment may be justified by the objective of ensuring that 
the provision of medicinal products to the public is reliable and of good quality,217 

and restrictions may be found to be justifiable which have adverse consequences, 

214 See, to that effect, Case C- 299/02 Commission v Netherlands [2004] ECR I -9761, para 15; and Case 

C- 140/03 Commission v Greece [2005] ECR I -3177, para 27. 
216 See, eg, Case C- 338/09 Yellow Cab Verkehrsbetriebs GmbH v Landeshauptmann von Wien, 22 

December, [2010] ECR I -nyr at paras 37-40: ' ... [R]equiring an economic operator, established in 

another Member State and wishing to obtain authorisation to operate a regular bus service in the host 

Member State, to hold a seat or another establishment in the territory of that State even before 

authorisation has been granted to operate that service has a dissuasive effect. An economic operator 
exercising ordinary care would not be willing to make investments, which may well be significant, if 
completely unsure whether such authorisation will be granted or not. ... It should be added that the 

restriction brought about by such a requirement does not appear to be justified in any way by the 

objectives claimed by the Austrian Government relating to the need to ensure equal conditions for 

competition in the operation of bus services, and to ensure that the social and employment law in 

force in Austria is respected. ... Consequently, such a requirement constitutes a restriction which is 

contrary to the rules of the European Union on the right of establishment. ... By contrast, a 

requirement to be established in Austrian territory is not contrary to European Union law where it is 

applied after authorisation to operate has been granted and before the business operator commences 
operation of the service.' 

216 See, to that effect, Joined Cases C- 570/07 & C- 571/07 Blanco Pérez, 1 June, [2010] ECR I -nyr at 

paras 54-55; and Case C- 169/07 Hartlauer [2009] ECR I -1721 paras 34-36. 
217 Case C- 531/06 Commission v Italy [2009] ECR I -4103, para 52; and Joined Cases C- 171/07 & 

C- 172/07 Apothekerkammer des Saarlandes and Others [2009] ECR I -4171, para 28. See too Commission v 

France,16 December, [2010] ECR I -nyr at paras 88 -89: '88. [T]he choice made by the French Republic to 

restrict to 25% the shares and voting rights that may be held by non -biologists within SELARLS 
operating biomedical analysis laboratories was based, in particular, on the fact that the most 

important decisions taken within such companies require a majority vote of the shareholders 
representing at least 75% of the shares. The holding of capital and voting rights by non -biologists is 

thus possible only where the latter can have no influence over such decisions. Consequently, the 

provisions covered by the first complaint also appear proportionate to the objective pursued, since, 

whilst ensuring that biologists retain independence in their decision -making, they allow SELARLs 
operating biomedical analysis laboratories to have a degree of access to external capital up to the limit 
of 25% of their capital. ... It follows that the provisions covered by the first complaint do not go 

beyond what is necessary for attaining the objective they pursue.' 
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and even substantial adverse consequences, for certain operators when weighed 
against the seriousness of the objectives pursued by the measures in question.218 

Companies and the exercise of Treaty free movement rights 

By virtue of Article 54 TFEU (and, as we shall see in para 20.97 below, Article 62 20.89 
TFEU), the Treaty right of establishment (and the freedom to provide services) 
applies equally to companies as to natural persons. Thus companies have been 
able to attack rules which discriminate against them by reason of the fact that 
they are registered in another Member State 219 The analogy between natural and 
legal persons is not, however, complete. Specific policy considerations relating to 
the regulation of companies dictate that many of the rights which individuals 
have under secondary legislation, such as the unimpeded right to leave a Member 
State in order to establish in another, do not apply in full to corporate bodies 220 

Nevertheless, against the background of the Article 49 TFEU and Article 54 TFEU 20.90 
rights of corporate establishment, the Court of Justice has held that it is immate- 
rial that a company was formed in one Member State only for the purpose of 
establishing itself in a second Member State where its main, or indeed entire, 
business is to be conducted.221 The reasons for which a company may choose to 
be incorporated in one particular Member State are, save in the case of fraud, 
irrelevant with regard to the application of the Treaty rules on freedom of 
establishment.222 Consequently, even where a company is incorporated in one 
Member State solely to avoid the application of certain statutory provisions of the 
company law of the second Member State where it intends to operate, this is not 
an abuse of rights which the second Member State can seek to control or restrict 
but is merely the exercise of the freedom of establishment guaranteed by the 
Treaty. Thus the Court of Justice ruled in one case that Dutch company law 
rules -in respect of company formation, minimum capital, and disclosure 
requirements and directors' liability -could not be imposed on a UK- registered 
company which operated in The Netherlands, since these matters were already 
dealt with either by UK company law or by harmonising provisions of EU law (in 
casu the Eleventh Company law Directive 89 /666 /EEC223) 224 The Court of Justice 
has also held that requiring the winding up or liquidation of the company so as to 
prevent that company from converting itself into a company governed by the law 
of another Member State to which it wishes to relocate, constitutes a restriction on 

218 See, to that effect, Case C- 183/95 Affish [1997] ECR I -4315, paras 42 and 43. 
219 See, eg, Case 79/85 Segers v Bestuur van de Bedrijfsvereniging voor Bank - en Verzekeringswezen 

Groothandel en Vrije Beroepen [1986] ECR 2375. 
22° Case 81/87 R v HM Treasury and Commissioners of the Inland Revenue, ex p Daily Mail and General 

Trust plc [1988] ECR 5483, which concerned the relations between a company and the Member State 
under the laws of which it had been incorporated, in a situation where the company wished to 
transfer its actual centre of administration to another Member State whilst retaining its legal 
personality in the State of incorporation. 

221 Case 79/85 Segers [1986] ECR 2375, para 16. 
222 Case C- 212/97 Centros [1999] ECR I- 1459, para 18. 
223 [1989] OJ L395/36. 
224 Case C- 167/01 Inspire Art [2003] ECR I- 10115. 
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the freedom of establishment of the company concerned which, unless it serves 
overriding requirements in the public interest, is prohibited under Article 49 

TFEU.225 Moreover, the CJEU has ruled that that Articles 49 and 54 TFEU require 
that a new corporation formed from the merger of two companies previously 
established in separate Member States, where the merger was effected by the 

dissolution (without liquidation) of one company and the transfer of the whole of 

its assets to the other company, be recognised in the State of incorporation of the 

transferee company.226 

20.91 By contrast, in Überseering, the Court of Justice held that the question whether a 

company which had been formed in accordance with the legislation of one 

Member State could transfer its registered office or its actual centre of administra- 
tion to another Member State without losing its legal personality under the law of 

the Member State of original incorporation, was to be determined by the national 
law in accordance with which the company was incorporated rather than by EU 

law considerations 227 The location of a company's registered office, central 
administration or principal place of business is said by the CJEU to serve as the 

connecting factor with the legal system of a particular Member State in the same 

way as does nationality in the case of a natural person.228 Applying that analogy, 
the CJEU has held that a Member State has the power to define both the 

connecting factor required of a legal person such as a limited company if it is to 

be regarded as being able to be incorporated under the law of that Member State, 

and that required if the company is to be able subsequently to maintain that 

status (and, as such, capable of enjoying the Treaty right of establishment). The 

Member State's powers in this regard include the possibility- of not permitting a 

company governed by its law to retain its corporate status if the company intends 
to reorganise itself in another Member State, by moving its seat or actual centre of 

administration to the territory of the latter, and thereby breaking the necessary 
connecting factor required under the national law of the Member State of 

incorporation.229 

20.92 The reality is that the free movement for companies will be attained only if the 

EU's currently piecemeal attempt at the harmonisation of company law across the 

Member States were ever to be realised in full,23o ultimately by the replacement of 

215 See Case C- 442/02 CaixaBank France [2004] ECR I -8961, paras 11 and 17. 
226 Case C411/03 SEVIC [2005] ECR I- 10805. 
227 Case C- 208 /00 Uberseering [2002] ECR I -9919, para 70. 
zzs Case 270/83 Commission v France [1986] ECR 273, para 18. 
229 Case C- 210/06 Cartesio [2008] ECR I -9641. 
230 The EU company law harmonisation directives do not form one unified code. They are in the 

main an omnium gatherum of provisions which were adopted between the 1960s and the 1980s, and the 

original scope and basic content of which have not been substantially altered since then. They cover 

the following matters, among others: disclosure requirements for limited liability companies (First 

Company Law Directive 68/151/EEC [1968] OJ L65/8) and for the branches of these companies that 

are established in another Member State (Eleventh Company Law Directive 89/666/EEC [1989] 01 

L395/36); requirements related to annual company accounts (Fourth Council Directive 78 /660 /EEC 
[1978] OJ L222/11) and relative to consolidated accounts (Seventh Council Directive 83/349 /EEC 
[1983] OJ L193/1); minimum requirements concerning the capital of public limited liability companies 
(Second Company Law Directive 77/91 /EEC [1977] OJ L26/1) and concerning the procedures for 

domestic mergers (Third Company Law Directive 78/855/EEC [1978] OJ L295/36) and de- mergers or 
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the diversity of corporate structures and regulatory frameworks provided for 
under the various company law codes of the Member States by a uniform model 
for incorporation and corporate regulation at an EU level, perhaps along the 
current model of the European Company Statute provided for by the Societas 
Europae ('SE') under Council Regulation (EC) No 2157/2001.231 

Treaty Provisions on the Free Movement of Services 

Article 56 TFEU outlaws restrictions on freedom to provide services within the 
EU in respect of nationals of Member States who are established in a Member 
State other than that of the person for whom the services are intended. The EU 
legislator is also authorised to extend EU free movement of services provision to 
EU- established third- country nationals who provide services. 

Article 57 TFEU refers to the requirement that services must normally be 20.94 
provided 'for remuneration' to fall within the Treaty's provisions, and notes that 
such services shall include: 

20.93 

(a) activities of an industrial character; 
(b) activities of a commercial character; 
(c) activities of craftsmen; and 
(d) activities of the professions. 

Article 57 TFEU also allows that a person providing a service may, in order to do 
so, temporarily pursue his activity in the Member State where the service is 
provided, under the same conditions as are imposed by that State on its own 
nationals. 

Article 58(1) TFEU specifies that freedom to provide services in the field of 20.95 
transport shall be governed by the specific Treaty provisions relating to EU 
transport policy, while by virtue of Article 57(2) TFEU, 'the liberalisation of 
banking and insurance services connected with movements of capital shall be 
effected in step with the liberalisation of movement of capital' under the Treaty 
provisions Articles 63 to 66 TFEU. 

Article 59 TFEU authorises the EU legislator to issue directives to 'achieve the 20.96 
liberalisation of a specific service', with priority to be given to 'those services 

divisions (Sixth Company Law Directive 82/891/EEC [1982] OJ L378) and for cross -border mergers 
(Tenth Company Law Directive 88/627/EEC [1988] OJ L348). More recent directives in the field of 
company law have included: the Takeover Bid Directive 2004/25/EC [2004] OJ L142/12 on the 
procedures to be followed in the case of a takeover bid; the Shareholders Rights Directive 2007/36/EC 
[2007] OJ L184/17) concerned with shareholder voting rights in listed companies; and the codified 
Twelfth Company Law Directive 2009/102/EC [2009] OJ L258/20 making provision relative to the 
formation of single -member limited liability companies. 

231 [2001] OJ L294/1. Other forms of EU corporate structures include: the European Economic 
Interest Grouping (EEIG) formed under and in terms of Council Regulation (EEC) No 2137/85 [1985] 
OJ L199/1, which is intended for use by cross -frontier joint ventures and to facilitate the operations of 
its members, through ancillary activities, but not to make profits or exercise autonomous managerial 
functions for itself; and the European cooperative society (SCE) formed under and in terms of Council 
Regulation (EC) No 1435/2003 [2003] OJ L207/1. 
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which directly affect production costs or the liberalisation of which helps to 

promote trade in goods'. Further, Article 60 TFEU exhorts Member States to 

undertake, in line with recommendations from the Commission, the liberalisation 
of services beyond the extent required by these directives if their general 
economic situation and the situation of the economic sector concerned so permit. 
Article 61 TFEU reiterates that any restrictions that remain in relation to freedom 
to provide services must be applied by the Member State 'without distinction on 

grounds of nationality or residence to all persons providing services'. 

20.97 Article 62 TFEU, by way of catch -all, simply states that the provisions of Articles 
51 to 54 TFEU in the Chapter on freedom of establishment shall apply to the 

matters covered by the aforementioned Treaty provisions on free movement of 

services, which means: 

a) that they do not apply to activities which in that State are connected, even 
occasionally, with the exercise of official authority and other activities which 
the EU legislator might specify (Article 51 TFEU); 

b) that foreign nationals may still be given 'special treatment' on grounds of 

public policy, public security or public health (Article 52 TFEU); 
c) that provision may be made by the EU legislator for the mutual recognition of 

diplomas and professional qualifications across the Member States in order to 

make it easier for persons to take up and pursue activities as self- employed 
persons (Article 53 TFEU); and 

d) that companies, cooperatives or firms formed in accordance with the law of a 

Member State for purposes of profit and having their registered office, central 
administration or principal place of business within the EU shall, for the 

purposes of free movement of services (and establishment), be treated in the 

same way as natural persons who are EU nationals (Article 54 TFEU). 

Jurisprudence of the Court of Justice on the Treaty Provisions on Free 
Movement of Services 

20.98 Service provision in the EU context may occur in a variety of ways: the person 
providing the service may go to another Member State; the person to whom the 

service is being provided may travel; or indeed, both parties may remain in situ, 

with the service itself crossing a border (as in the case of broadcasting or 

e- commerce). The definition of a 'service' for the purposes of Treaty free move- 
ment law is broad (namely, any activity which is done in return for remunera- 
tion). And it is certainly clear from its decisions to date that the CJEU expressly 
disavows any 'moral agenda' in its regulation of service provision. Thus, the 

provision of abortions,232 the paid services of sex workers233 and the making 

232 See Case 159/90 SPUC y Grogan [1991] ECR I -4685 at para 20. See now A B and C v Ireland [2010] 

ECHR (Grand Chamber, 16 December 2010): '[H]aving regard to the right to lawfully travel abroad for 

an abortion with access to appropriate information and medical care in Ireland, the Court does not 

consider that the prohibition in Ireland of abortion for health and well-being reasons, based as it is on 

the profound moral views of the Irish people as to the nature of life ... and as to the consequent 
protection to be accorded to the right to life of the unborn, exceeds the margin of appreciation 
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available of gambling opportunities234 have all been treated by the Court of 
Justice as economic services which are, in principle, protected by the Treaty's 'free 
movement principles' on the grounds that 

it is not for the Court [of Justice] to substitute its own assessment for that of the 
legislatures of the Member States where an allegedly immoral activity is practised 
legally...235 

Further, freedom of service is expressed in the Treaty as a residuary catch -all 20.99 
category, in the sense that any remunerated operation which cannot be brought 
under the heading of movement of goods, persons or capital, will be classified for 
EU free movement purposes as trade in services. 

Thirdly, and unsurprisingly, there are considerable parallels between the law on 20.100 
goods and the law on provision of services. Thus, barriers to trade in services 
which are directly discriminatory236 -and separately, those which are non- 
discriminatory ('indistinctly applicable') but which cannot be objectively 
justified -are contrary to the Treaty provisions on free movement of services 237 

As has been seen, a similar exception to the free movement principles is made in 20.101 
respect of the rules on establishment and services as applies in the case of 
employment in the public service under Article 45(4) TFEU. The free movement 
rules of the Treaty are said not to apply to activities which are connected, even 
occasionally, with the exercise of official authority (see Articles 51 and 62 TFEU). 
The Court of Justice has interpreted this exception as narrowly as it has the public 
service employment exception.238 

accorded in that respect to the Irish State. In such circumstances, the Court finds that the impugned 
prohibition in Ireland struck a fair balance between the right of the first and second applicants to 
respect for their private lives and the rights invoked on behalf of the unborn.' 

233 Case C- 268/99 Jany v Staatssecretarie van Justitie [2001] ECR I -8615. 

234 See, to that effect, in respect of the organisation of lotteries, Case 275/92 Schindler [1994] ECR 
I -1039, para 25; in respect of the making available of slot machines, Case C- 124/97 Läärä and Others 
[1999] ECR I -6067, para 27; in respect of the operation of games of chance or gambling, Case C -6/01 
Ammar and Others [2003] ECR I -8621, para 56; and in allowing for public participation in a prize game 
via teleshopping, Case C- 195/06 Kommunikationsbehörde Austria (KommAustria) v Osterreichischer 
Rundfunk (ORF) [2007] ECR I -8817, para 32. 

235 Case C- 268799 Jany, above n 233, at para 56. In Joined Cases C- 447/08 and C- 448/08 Criminal 
proceedings against Otto Sjöberg and Anders Gerdin 8 July [2010] ECR I -nyr, [2011] 1 CMLR 286 the CJEU 
held that considerations of a cultural, moral or religious nature could justify restrictions on the 
freedom of gambling operators to provide services, in particular in so far as it might be considered 
unacceptable to allow private profit to be drawn from the exploitation of a social evil or the weakness 
of players and their misfortune. According to the scale of values held by each of the Member States 
and having regard to the discretion available to them, a Member State may restrict the operation of 
gambling by entrusting it to public or charitable bodies. 

236 Case 33/74 Van Binsbergen v Bestuur van de Bedrijfsvereniging voor de Metaalnijverheid [1974] ECR 
1229; see also Case 39/75 Coenen v Sociaal -Economische Raad [1975] ECR 1547. 

137 As with the free movement of goods, the freedom to provide services is one of the fundamental 
principles of the Treaty, and may be restricted only by rules justified by overriding requirements 
relating to the public interest and applicable to all persons and businesses operating in the territory of 
the State where the service is provided, in so far as that interest is not safeguarded by the rules to 
Which the provider of such a service is subject in the Member State where he is established: see Joined 
Cases C- 369/96 & C- 376/96 Arblade and Others [1999] ECR I -8453, para 34; and Joined Cases C- 49/98, 
C- 50/98, C -52/98 to C -54/98 & C -68/98 to C -71/98 Finalarte and Others [2001] ECR I -7831, para 31. 

238 Case 2/74 Reyners v Belgium [1974] ECR 631. 
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20.102 Treaty free movement of services law is concerned with essentially two types of 

restriction on the freedom to provide services. First, rules which directly discrimi- 
nate against service providers who are not established in the Member State in 

question. This discrimination may take the form of a requirement of nationality 
or, more commonly, of residence. In its earliest case on services, the Court of 

Justice ruled against a Dutch provision which required that legal representatives 
before certain tribunals had to be resident in The Netherlands 239 In this context, 
national rules do not have to bar service provision by foreign residents or 
nationals completely to fall foul of the Treaty; it is sufficient that they hinder or 
restrict such activities by applying different criteria to the non -established. Hence, 
a German law which required foreign lawyers acting in Germany to do so in 

cooperation with a German lawyer, even when acting before tribunals which did 
not require legal representation, breached EU law; there was no equivalent 
requirement for domestic lawyers.240 

20.103 However, Article 56 TFEU requires not only the elimination of all discrimination 
on grounds of nationality against providers of services who are established in 

another Member State, but also the abolition of any restriction -even if it applies 
without distinction to national providers of services and to those of other 
Member States -which is liable to prohibit, impede or render less advantageous 
the activities of a provider of services established in another Member State where 
he lawfully provides similar services.241 Such measures are 'indistinctly applica- 
ble', that is they apply equally to established and non -established service provid- 
ers but nevertheless bear more heavily on the latter. The CJEU has thus 
repeatedly held that national legislation which makes the provision of certain 
services on national territory by an undertaking which is established in another 
Member State subject to the issue of an administrative authorisation, constitutes a 

restriction of the Treaty freedom to provide services.242 

20.104 The Court of Justice has confirmed that even in the absence of measures of 

harmonisation, a restriction on the right to provide services guaranteed under 
Article 56 TFEU can be justified only by legislation which is: 

a) based on overriding reasons in the public interest (and only to the extent that 

that interest is not already safeguarded by the rules to which such a service 
provider is subject in the Member State in which it is established243); 

239 Case 33/74 Van Binsbergen, above n 236; see also Case 39/75 Coenen v Sociaal -Economische Raad 

[1975] ECR 1547. 
24° Case 427/85 Commission v Germany: Re Lawyers Services [1988] ECR 1123. 
241 See, eg, Case C- 350 /07 Kattner Stahlbau [2009] ECR I- 1513, para 78. 
242 See, eg, Case C -76/90 Sager [1991] ECR I -4221; Case C -43/93 Vander Elst [1994] ECR I -3803, 

para 15; Case C- 355/98 Commission v Belgium [2000] ECR I -1221, para 35; and Case C- 171/02 
Commission v Portugal [2004] ECR I -5645, para 60. 

243 The Court of Justice has held, in particular, that a national authorisation scheme goes beyond 
what is necessary where the requirements to which the issue of authorisation is subject duplicate the 

equivalent evidence and safeguards required in the Member State of establishment. The CJEU thereby 
effectively imposes an obligation on the part of the host Member State to take account of controls and 

verifications already carried out in the Member State of establishment: see, to that effect, Case 279/80 
Webb [1981] ECR 3305, para 20; Case 205/84 Commission o Germany [1986] ECR 3755, para 47; Case 
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b) applicable to all individuals and undertakings carrying on business in the 
territory of the host State; and 

c) suitable for attaining the objective pursued, and does not go beyond what is 
necessary to attain it 244 

This objective justification must proceed along the same lines as the citation of 
mandatory requirements of the public interest in the field of free movement of 
goods 245 The need to ensure the fairness of commercial transactions, to defend 
consumers, to safeguard public health and to protect the environment would, on 
this view, all be sufficient. Certainly the Grand Chamber of the Court of Justice 
has observed in one free movement of services case that 

The health and life of humans rank foremost among the assets and interests protected by 
the Treaty and that it is for the Member States to determine the level of protection which 
they wish to afford to public health and the way in which that level is to be achieved. 
Since the level may vary from one Member State to another, Member States should be 
allowed a measure of discretion.246 

In view of the discretion, the mere fact that one Member State imposes more 20.105 
stringent rules than another in relation, say,_ to the protection of public health does 
not ipso facto mean that those rules are incompatible with the Treaty provisions on 
the fundamental freedoms247 It is clear, however, that these measures are not 
justifiable where the service provider is already subject to comparable regulatory 
requirements in his home State. Therefore, a UK personnel agency which fre- 
quently supplied manpower to The Netherlands did not have to obtain a Dutch 
licence; in view of the reasons for requiring licences, a licence under UK law was 
sufficient.248 The general requirement that the restrictions imposed by a measure 
must be proportionate to its objectives applies too. The CJEU recognises the need 
for some national licensing measures, but insists that they be objectively justified 
by considerations of the public interest.249 The Court of Justice has, in this context, 
held certain aspects of the Dutch broadcasting laws to be contrary to EU law. One 

C- 355/98 Commission y Belgium [2000] ECR I -1221, para 38; and Case C- 171/02 Commission y Portugal 
[2004] ECR I -5645, paras 60 and 66. 

244 See, to that effect, Case C- 458/08 Commission (supported by Poland) y Portugal, 18 November, 
[2010] ECR I -nyr át para 87; Case C- 490/04 Commission y Germany [2007] ECR I -6095, para 64; Case 
C- 433/04 Commission y Belgium [2006] ECR I- 10653, para 33; and Case C -58/98 Corsten [2000] ECR 
I -7919, para 35. 

245 See Case 120/78 Rewe -Zentral v Bundesmonopolverwaltung fiir Branntwein ('Cassis de Dijon') [1979] 
ECR 649. 

248 Joined Cases C- 570/07 & C- 571/07 José Manuel Blanco Pérez, 1 June, [2010] ECR I -nyr at para 44. 
297 See, to that effect, Case C- 110/05 Commission y Italy [2009] ECR I -519, para 65. 
298 Case 279/80 Re Criminal Proceedings against Webb [1981] ECR 3305. 
249 In Case C- 458/08 Commission (supported by Poland) y Portugal, 18 November, [2010] ECR I -nyr, 

the Court of Justice observed at para 107: '[I]f a prior administrative authorisation scheme is to be 
justified even though it derogates from a fundamental freedom, it must be based on objective, 
non -discriminatory criteria known in advance, in such a way as adequately to circumscribe the 
exercise of the national authorities' discretion (see, in particular, Case C-169 / 07Hartlauer [2009] ECR 
I -1721, paragraph 64 and the case -law cited). In the particular context of the procedure for the issue of 
a licence or registration certificate, which depends on the assessment of a number of very specific 
criteria involving value judgments and for which Decree -Law No 12/2004, moreover, lays down 
special provisions, a rule as generalised as that to which the Portuguese Republic refers is not such as 
adequately to circumscribe the exercise of the national authorities' discretion.' 
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of the rules at issue required national broadcasting organisations to buy a large 
slice of their programming from a single public enterprise which offered 
programme -making services. These provisions were indistinctly applicable, dis- 

advantaging other Dutch programme- makers as much as they did foreign enter- 
prises wishing to offer their services in The Netherlands. They had to be 

objectively justified, and the CJEU rejected the arguments of the Dutch Govern- 
ment that its cultural policy, and specifically the need to ensure pluralism in the 

media, was adequate for this purpose 25° In another example, the Court of Justice 
has ruled against national provisions (which again applied equally to national 
and foreign enterprises) requiring persons monitoring the use of patents to have a 

special professional qualification.251 

20.106 Although the Treaty provisions on free movement of services apply only to 

cross - border situations, the Court of Justice has at time been willing to entertain 
and answer preliminary references on issues which concern the provision of 

services within the one Member State without any cross -border element.252 As the 

Grand Chamber observed in a reference from the (Spanish) Tribunal Superior de 

Justicia de Asturias: 

[I]t is common ground that Mr Blanco Pérez and Ms Chao Gómez are of Spanish 
nationality and that all aspects of the main proceedings are confined within one Member 
State. However, as is apparent from the case -law, the Court's answer may be useful to 

the referring court even in such circumstances, in particular if its national law were to 

require it to grant a Spanish national the same rights as those which a national of 

another Member State would derive from EU law in the same situation (see, inter alia, 

Case C- 451/03 Servizi Ausiliari Dottori Commercialisti [2006] ECR I -2941, paragraph 29, 

and Joined Cases C -94/04 and C- 202/04 Cipolla and Others [2006] ECR I- 11421, para- 

graph 30). 

Furthermore, while national legislation such as that at issue in the main proceedings - 
which applies to Spanish nationals and to nationals of other Member States alike -is, 
generally, capable of falling within the scope of the provisions relating to the fundamen- 
tal freedoms established by the Treaty only to the extent that it applies to situations 
connected with trade between the Member States, it is far from inconceivable that 

nationals established in Member States other than the Kingdom of Spain have been or 

are interested in operating pharmacies in the Autonomous Community of Asturias (see, 

to that effect, Case C- 384/08 Attanasio Group 11 March [2010] ECR I -nyr, paragraphs 23 

and 24 and the case -law cited) 253 

250 Case C353/89 Commission v Netherlands [1991] ECR I -4069; see also Case C- 288/89 Stichting 

Collectieve Antennevoorziening Gouda v Commissariaat voor de Media [1991] ECR 1 -4007 on the Dutch 

rules relating to television advertising. 
251 Case C76/90 Sager v Dennemeyer [1991] ECR I -4221. 
252 See, eg, Case C- 245/09 Omalet NV v Rijksdienst voor Sociale Zekerheid, 22 December, [2010] ECR 

I -nyr at paras 12, 15-16. 
253 Joined Cases C- 570/07 & C- 571/07 José Manuel Blanco Pérez, 1 June, [2010] ECR I -nyr at paras 

39-40. 
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The EU citizen as EU law protected recipient of services 

The CJEU considers that both providers and recipients of services may claim the 
protections afforded by Treaty free movement of services law. Although there is 
no basis for this development in the plain words of the Treaty, the Court of Justice 
has held that EU law on the freedom to provide services outside of one's home 
State, also confers rights upon those EU citizens who travel abroad within the EU 
and receive services. This category of service recipients has been found by the 
CJEU to include broad groups of people, such as patients seeking healthcare,254 
shoppers seeking bargains255 and tourists256 (though not when exercising their 
free movement right to purchase or use narcotics such as cannabis not otherwise 
lawfully available in their home State257). The category of recipients of services is 
immense, potentially encompassing anybody who spends money or wants to 
spend money in another Member State, but the precise scope of the rights of 
recipients is unclear. 

One effect -little discussed -of this extension by the CJEU of the Treaty right to 20.108 
provide services into a right for individuals to receive services is that, from the 
view -point of the service provider, there is no longer any need for that provider to 
be acting within the context of some cross - border element for the principles of EU 
free movement law to be brought into play. A service provider which is based 
wholly within one Member State and providing services only within that Member 
State may, all unknowingly, be providing services to other EU nationals who are 
exercising their free movement right. Indeed, the service provider has to set up its 
business in a manner which does not directly or indirectly discriminate as 
between those to whom services are rendered on grounds of their being nationals 
of another Member State. So arguably the Treaty free movement principles now 
apply to all service providers, without there being any need to identify a specific 
cross -border element in their service provision.258 

20.107 

See Case C- 158/96 Kohll [1998] ECR I -1931, paras 35 -36. 
zss See, eg, Joined Cases 286/82 & 26/83 Luisi and Carbone v Ministero del Tesoro [1984] ECR 377; and 

Case C- 362/88 GB- INNO -BM v Confédération du commerce luxembourgeois [1990] ECR I -667. 
256 Case 186/87 Cowan v Trésor Public [1989] ECR 195. 
25' See Case 289/86 Vereniging Happy Family Rustenburgerstraat [1988] ECR 3655; and Case C- 158/98 

Coffeeshop 'Siberie' [1999] ECR I -3971. See too Case C- 137/09 Marc Michel Josemans v Burgemeester van 
Maastricht, 16 December, [2010] ECR I -nyr at paras 53-54 (emphasis added): '... As citizens of the 
European Union who do not reside in The Netherlands and wish to go into coffee -shops in the 
municipality of Maastricht to consume lawful goods there are to be regarded as "persons for whom" 
services "are intended" within the meaning of Article 49 EC, it is not necessary for the Court to rule on 
the interpretation of Article 18 EC. ... Consequently, the answer to the first question is that, in the 
course of marketing narcotic drugs which are not distributed through channels strictly controlled by the 
competent authorities with a view to use for medical or scientific purposes, a coffee -shop proprietor may not rely 
on Articles 12 EC, 18 EC, 29 EC or 49 EC to object to municipal rules such as those at issue in the main 
proceedings, which prohibit the admission of persons who are non- resident in The Netherlands to such 
establishments. As regards the marketing of non -alcoholic beverages and food in those establishments, 
Article 49 EC et seq may be relied on by such a proprietor.' 

258 See Case C- 208/07 ITC Innovative Technology Center GmbH [2007] ECR I -181, where the provision 
of employment agency service by a German-based company to a German national to assist him in 
finding a job -ultimately in The Netherlands -was held to engage Art 56 TFEU notwithstanding that 
the service provider, service recipient and payment for the services all took place within one Member 
State. 
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20.109 In general, two types of right are involved. First, the right to go to another 
Member State and avail oneself of a service, without restriction. Tourists, patients 
and people travelling for education and business were, on this basis, held to be 

able to travel without regard to Italian restrictions which limited the amount of 

foreign currency which could be taken out of the country.259 The notion of 

restriction clearly includes such matters as barriers to immigration, but may be 

broadly interpreted so as to include, for example, a right to receive information 
about the services available in other Member States.260 Secondly, whilst receiving 
services in another Member State, a person may be entitled to various corollary 
rights originating in the principle of non -discrimination. A British tourist who 
was mugged in Paris was, on this basis, able to obtain French criminal injuries 
compensation which was stated to be available only to French nationals.261 

20.110 One important qualification to be noted is that a person is classified for EU law 

purposes according to what he is doing, or has done, in the Member State to 

which he has travelled. An employed person who goes on holiday in another 
Member State falls within the EU regime not as a worker but as a tourist and 

recipient of services, and his rights are to be defined accordingly. It follows that a 

person who goes to another Member State for (non -economic) purposes which 
are not covered by EU law, such as religious or charitable purposes, may have no 

EU law rights despite being employed or self- employed, or otherwise within a 

EU law category, in his home State. Persons entitled as family members are, of 

course, family members at all times. 

20.111 In relation to the issue of persons in need of medical treatment going to another 
Member State in order to receive those services there, the Court of Justice has held 

that this entails a right to reimbursement of the costs of healthcare provided in 

another Member State from the statutory social security scheme of patients as 

insured persons in their home State.262 Thus the Grand Chamber of the CJEU has 

ruled that EU law precludes, as an unjustified restriction on the freedom to 

provide services, a rule of a Member State which is interpreted as excluding, in all 

cases, payment for hospital treatment given in another Member State without 
prior authorisation,263 and the fact that the legislation of the Member State of 

affiliation does not guarantee a patient covered by that legislation a level of 

reimbursement equivalent to that to which he would have been entitled if he had 

239 Joined Cases 286/82 & 26/83 Luisi and Carbone v Ministero del Tesoro [1984] ECR 377. 
26o Case C- 362 /88 ÛB- INNO -BM v Confédération du commerce luxembourgeois [1990] ECR I -667. 
261 Case 186/87 Cowan v Trésor Public [1989] ECR 195. 
262 See, eg, Case C- 158/96 Kohll [1998] ECR I -1931; Case C- 120/95 Decker [1998] ECR I -1831; Case 

C- 368/98 Vanbraekel [2001] ECR I -5363; Case C- 157/99 Smits and Peerbooms [2001] ECR I -5473; Case 

C -56/01 Inizan [2003] ECR I- 12403; Case C -8/02 Leichtle [2004] ECR I -2641; Case C- 385/99 Mallet' 
Fauré and Van Riet [2003] ECR I -4503; and Case C- 372/04 Watts [2006] ECR I -4325. 

263 Case C- 173/09 Georgi Ivanov Elchinov v Natsionalna zdravnoosiguritelna kasa 5 October, [2010] ECR 

I -nyr. Compare with Case C- 512/08 Commission v France 5 October, [2010] ECR I -nyr where the CJEU 

held that a prior authorisation scheme in respect of specified types of treatment which was based on 

objective, non -discriminatory criteria known in advance, in such a way as to circumscribe the exercise 

of the national authorities' discretion so that it is not used arbitrarily and where refusals to grant 
authorisation could be challenged in judicial proceedings was compatible with the requirements of EU 

law. 
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received healthcare in the Member State of affiliation, is also seen as a restriction 
of the freedom to provide services within the meaning of Article 56 TFEU 264 In 
this way Article 56 TFEU has been transformed by the Court into a directly - 
effective Treaty right to receive (healthcare) services before which all inconsistent 
provisions of national law of the various Member State have to be 'disapplied'.268 
And while Article 168(7) TFEU266 requires EU action in the field of public health 
to respect in full the responsibilities of the Member States for the organisation and 
delivery of health services and medical care, the CJEU has held that this does not 
exclude the possibility that the Member States may be required under other 
Treaty provisions -such as Article 56 TFEU, or EU measures adopted on the basis 
of other Treaty provisions -to make adjustments to their national healthcare and 
social security systems to facilitate healthcare tourism in vindication of the 
Court -invented fundamental right of freedom to receive services across the EU.267 
While accepting that this might require some planning in relation to hospital 
in- patient care,268 the CJEU considers that there is no evidence to suggest that 
freedom to access non -hospital or out -patient care will undermine either the 
financial sustainability of Member States' health and social security systems 
overall, or the organisation, planning and delivery of their health services 269 

Secondary Provisions of EU Law on the Right of Establishment and the Free 
Movement of Services 

Directive 2005/36/EC and the mutual recognition of professional qualifications 

The principle of mutual recognition is laid down in the Treaty (Article 53 TFEU), 20.112 
and 'vertical' directives specific to particular professions were issued in imple- 
mentation of it 270 Progress was slow, however, and from 1989 the approach to 
recognition of qualifications not previously covered by directives was to be 
horizontal; all qualifications of a particular type are to be recognised by the 
Member States, subject to further adaptation periods or aptitude tests where they 
differ significantly from the equivalent qualifications in the host State. Directives 

264 See Case C- 211/08 Commission y Spain 15 June, [2010] ECR I -nyr in which the CJEU held that 
where unscheduled hospital care was administered during a temporary stay in a Member State other 
than the Member State of affiliation, the latter was not required to reimburse the patient the full costs 
of this treatment if, in the State where the care was administered, these costs fell to be paid by the 
patient. 

265 See Case C- 368/98 Vanbraekel [2001] ECR I -5363, para 45. 
266 Art 168(7) TFEU states: 'Union action shall respect the responsibilities of the Member States for 

the definition of their health policy and for the organisation and delivery of health services and 
medical care. The responsibilities of the Member States shall include the management of health 
services and medical care and the allocation of the resources assigned to them.' 

267 Case C- 372/04 Watts [2006] ECR I -4325, para 147. 
268 Case C- 157/99 Smits and Peerbooms [2001] ECR I -5473, paras 76-80. 
269 Case C- 385/99 Müller -Fauré and Van Riet [2003] ECR I -4503, para 93. 

270 Eg, nurses, midwives, doctors, pharmacists, architects, vets, hairdressers, and insurance agents 
and brokers. 
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were issued covering all higher education diplomas, secondary education diplo- 
mas and periods of professional experience unaccompanied by a formal qualifi- 
cation.271 

20.113 In Säger,272 the Court of Justice ruled that a Member State may not make the 

provision of services in its territory subject to compliance with all the conditions 
required for establishment, thereby depriving of all practical effectiveness the 

provisions of the EC Treaty the very object of which is to guarantee the freedom 
to provide services. The Court of Justice has also observed that the fact that 
provision of services may extend over a period of years (for example, in the 

construction of a large building) does not in any way have the effect of automati- 
cally precluding those services from being covered by Article 56 TFEU: regard has 

to be had not only to the duration of the provision of the service, but also to its 

regularity, periodical nature or continuity; and the fact that the activity is 

temporary should not mean that the provider may not equip itself with some 
forms of infrastructure in the Member State where the service is provided, if 

necessary for the purposes of providing the service in question.273 

20.114 In Gebhard v Consiglio dell'Ordine degli Avvocati e Procuratori di Milano, the Court of 

Justice sought to draw together and synthesise the CJEU's jurisprudence on the 

exercise of the four freedoms guaranteed under what is now the TFEU, in 

particular Article 49 TFEU on the right of establishment and Article 56 TFEU on 

freedom of services. The facts of the case concerned a German national who was 

qualified as a lawyer (Rechtsanwalt) in Germany but who had resided and worked 
in Italy for a substantial number of years. His practice involved him in giving 
legal advice and assistance to German speakers in Italy and Italian speakers in 

Germany. He set up his own chambers after a number of years in Italy and styled 
himself as avvocato. In response to complaints from Italian lawyers, the Milan Bar 

Council then took disciplinary proceedings against Mr. Gebhard for wrongly 
using the formal professional title of avvocato when he had no formal qualification 
in Italian law. When the matter was referred to the Court of Justice by the Italian 
National Bar Council on a question relating to the Community freedom to 

provide services, the Court of Justice stated that the facts of the case, in particular 
the stable, continuous and non -temporary nature of Mr Gebhard's professional 
activity, showed that the matter concerned, instead, the freedom of establishment. 
The effect of the decision in Gebhard was to re- affirm that in relation to 'regulated 
professions ,274 national measures regulating entry into or exercise of those 

271 Directive 89/48 /EEC [1989] OJ L19/16 and Directive 92/51 /EEC [1992] OJ L209/25 established 
common mechanisms of recognition. These provide, among other things, that under their provisions, 
where access to a regulated profession in one Member State is contingent upon successful completion 
of higher or university education of more than four years, such access should be permitted to holders 
of a diploma from another Member State certifying successful completion of higher or university 
education of at least three years' duration. For a general discussion of the detail of these professional 
recognition provisions see Case C- 424/09 

Christina Joanna Toki v Ipourgos Ethnikis Pedias kai Thriskevmaton 5 April, [2011] ECR I -nyr. 
272 Case C -76/90 Sager [1991] ECR I -4221, para 13. 
273 See Case C- 215/01 Schnitzer [2003] ECR I- 14847, para 30. 
274 The definition of 'regulated profession' for the purposes of Directive 2005/36/EC is a matter of 

EU law and applies to a situation where the conditions for taking up or pursuing a professional 
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professions have to be applied in a way which does not discriminate among 
nationals of Member States, and may be found to contravene EU free movement 
of services principles even where there is no evidence that they either promote 
domestic service providers or protect domestic transactions. 

These matters are now generally governed by the provisions of Directive 2005/ 20.115 
36/EC275 on the recognition 'of professional qualifications for professions which 
individuals may wish to exercise on either an employed or a self- employed basis. 
This Directive combines in one text earlier EU provisions providing for a general 
system for, the recognition of professional qualifications, as well as specific 
directives dealing with the professions of nurse responsible for general care, 
dental practitioner, veterinary surgeon, midwife, architect, pharmacist276 and 
doctor. It establishes rules according to which a Member State which makes in its 
territory access to or pursuit of a regulated profession (including health and legal 
professions) contingent upon the possession of specific professional qualifica- 
tions, is required to recognise professional qualifications obtained in another 
Member State, thereby allowing the holder of those qualifications to pursue the 
same profession in the recognising Member State. albeit that a document attesting 
to professional qualifications cannot be assimilated to a 'diploma' without there 
having been an acquisition, in whole or in part, of qualifications under the 
educational system of the Member State which issued that document 277 

In principle, any applicant who holds a 'diploma', within the meaning of that 20.116 
Directive, enabling him to pursue a regulated profession in one Member State, 
may pursue the same profession in any other Member State278; and a 'diploma' 
for these purposes may consist of a set or series of qualifications.279 Under Article 
5(1) of Directive 2005/36/EC, Member States are not to restrict -for any reason 
relating to professional qualifications -the free provision of services if the service 
provider is legally established in a Member State in which the profession is 

activity are directly or indirectly governed by laws, regulations or administrative provisions requiring 
possession of certain professional qualifications: see Case C- 586/08 Rubino y Ministero dell'Università e 

della Ricerca, 17 December, [2009] ECR I -nyr at para 24. See too Case C- 234/97 Fernández de Bobadilla 
[1999] ECR I -4773, para 14; and Case C- 285/07 Burbaud [2003] ECR I -8219, para 43. 

275 [2005] OJ L255/22. 
276 While Directive 2005/36/EC establish rules on the recognition of professional qualifications 

such as for exercising the profession of pharmacist, it does not contain any rules governing the 
establishment of pharmacies or the conditions of their operation, or, more specifically, their territorial 
distribution. Public health establishments and infrastructures (including pharmacy provision) may be 
subject to planning requirements by the Member State. That may include the Member State imposing 
prior authorisation for the establishment of new service providers so as to avoid, for example, the 
duplication or inefficient concentration of structures or provisions, to ensure the provision of public 
healthcare which is adapted to the needs of the population, which covers the entire territory and 
Which takes account of geographically isolated or otherwise disadvantaged regions (see, eg, Case 
C- 157/99 Smits and Peerbooms [2001] ECR I -5473, paras 76-80; Case C- 372/04 Watts [2006] ECR I -4325, 
paras 108 -10; Case C- 169/07 Hartlauer [2009] ECR I -1721, paras 51 and 52; and Joined Cases C- 570/07 
and C- 571/07 José Manuel Blanco Pérez, 1 June, [2010] ECR I -nyr at para 71). 

277 Case C- 311/06 Consiglio Nazionale degli Ingegneri [2009] ECR I-415, para 55. 
278 Case C- 286/06 Commission y Spain [2008] ECR I -8025, para 54. 
279 See Case C- 118/09 Robert Koller y Rechtsanwaltspriifungskommission Oberlandesgericht Graz (Law- 

yers' Examination Board at the Higher Regional Court, Graz), 22 December, [2010] ECR I -nyr at para 
29. 
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regulated. Such a service provider may, therefore, provide his services in another 
Member State under his original professional title, without being required to ask 

for recognition of his qualifications. If the profession at issue is not regulated in 

the Member State of establishment, the provider must show that he has two 
years' professional experience. According to Article 7(1) and (2) of the Directive, 
the host Member State may require the service provider to make a declaration in 

advance of the first provision of services within its territory, attaching thereto, 
among other things: 

a) details of any professional liability insurance cover; and 
b) other documents, such as proof of nationality, legal establishment and profes- 

sional qualifications. 

However, evidence of no criminal convictions may be required only for profes- 
sions in the security sector and only in so far as such evidence is required of 

nationals of the host Member State. 

20.117 Article 7(4) of Directive 2005/36/EC provides for a limited exception to those 
principles for regulated professions having public health or safety implications, 
which do not benefit from automatic recognition under Title III, Chapter III of 

that Directive. In respect of those professions only, the competent authority of the 

host Member State may check the professional qualifications of the service 
provider if the purpose of that check is to avoid serious damage to the health or 

safety of the service recipient and where this is proportionate to that purpose. 
In addition, the Directive introduces, in Article 8, administrative cooperation, by 

which the competent authorities of the host Member State may ask the competent 
authorities of the Member State of establishment, for each provision of services, to 

provide any information relevant to the legality of the service provider's estab- 

lishment and his good conduct, as well as the absence of any disciplinary or 

criminal sanctions of a professional nature. Finally, to protect the interests of 

service recipients further, Article 9 allows the host Member State to require the 

service provider to furnish the recipient of the service with certain information, 
including, in particular, details of any professional liability insurance cover. 

Adaptation periods or aptitude tests may be required only of individuals who are 

seeking to establish themselves within the host Member State within the profes- 
sion for which they are qualified. The Directive stipulates that free provision of 

services of a temporary or occasional nature (including services provided by 

health professionals) in another Member State should not, subject to specific 

provisions of EU law, be restricted for any reason relating to professional 
qualifications. However, facilitation of even temporary service provision has to be 

ensured in the context of strict respect for public health and safety and consumer 
protection. Therefore, specific provisions should be envisaged for regulated 
professions having public health or safety implications, which provide cross- 

frontier services on a temporary or occasional basis. 

20.118 The issue of cross - border legal practice was one of considerable political sensitiv- 
ity. That there should be institutional resistance to allowing for the free movement 
of EU lawyers to practise law across the Member States is ironic really, given that 

the EU project has been built centrally on the uniform understanding and 
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application throughout the EU of EU law. Specific provision for the situation of 
lawyers was set out in Council Directive 77/249/EEC,280 to facilitate the effective 
exercise by lawyers of freedom to provide services, and Directive 98/5/EC,281 to 
facilitate practise of the profession of lawyer on a permanent basis in a Member 
State other than that in which the qualification was obtained. In effect, legal 
qualifications must be recognised under the mutual recognition system, but an 
aptitude test or a short period of adaptation will usually be required before an 
individual qualified in another Member State is actually admitted to practice in 
another Member State under his or her home title.282 The recognition of profes- 
sional qualifications for lawyers for the purpose of immediate establishment 
under the professional title of the host Member State is covered by Directive 
2005/36/EC. 

It should also be noted that Directive 2005/36/EC is concerned only with the 20.119 
general systems for the recognition of professional diplomas and qualification, 
and does not directly apply to questions concerning the choice of selection and 
recruitment procedures for filling posts. The Directive confers no right to be 
recruited, only that one's qualifications from another Member State be officially 
recognised, in order to allow their holder to apply for a job in another Member 
State. Having been let in the door to apply, as it were, the normal selection and 
recruitment procedures which govern access to regulated professions in that 
Member State may be applied, though always in a manner which is consistent 
with the general free movement principles of the Treaty. But what this means is 
that an applicant cannot rely on Directive 2005/36/EC to obtain a dispensation 
from part of a selection and recruitment procedure 283 

280 [1977] OJ L78/17. 
281 [1998] OJ L77/ 36. 
282 See Case C- 118/09 Robert Koller, above n 279, at paras 38-40: 'As the holder of a "diploma" 

within the meaning of Article 1(a) of Directive 89/48 as amended, a person such as Mr Koller enjoys, 
in accordance with Article 3, first paragraph, subparagraph (a), of that directive, access to the 
regulated profession of lawyer in the host Member State. ... However, since the profession is one the 
exercise of which requires a precise knowledge of national law and an essential and constant element 
of which is the provision of advice and /or assistance concerning national law, Article 3 of Directive 
89/48 as amended does not revent the host Member State from requiring, pursuant to Article 4(1)(b) 
of the latter, that the applicant take an aptitude test, provided that State first verifies whether the 
knowledge acquired by the applicant in the course of his professional experience is capable of 
covering, in whole or in part, the substantial difference referred to in the first subparagraph of that 
latter provision. ... Since the applicant is subject, in the host Member State, to an aptitude test whose 
very purpose is to ensure that he is capable of exercising the regulated profession in that Member 
State, the latter cannot, by virtue of Article 4 of Directive 89/48 as amended, deny to a person in a 
situation such as that of the applicant in the main proceedings authorisation to take such a test on the 
ground that he has not completed the period of practical experience required by the legislation of that 
Member State.' 

233 See Case C- 586/08 Rubino y Ministero dell'Università e della Ricerca, 17 December, [2009] ECR 
I -nyr. 
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Services in the Internal Market Directive 2006/123/EC 

20.120 Directive 2006/123/EC284 regulates services in the internal market. It applies in 

relation both to freedom to provide services and the right of establishment, on the 

basis that it is considered that service providers should be able to choose between 
those two freedoms, depending on their strategy for growth in each Member 
State. Direct reliance upon the Treaty provisions of Articles 49 and 56 TFEU was 
thought to be insufficient, since it required addressing trade barriers on a case -by 

case basis through infringement procedures against the Member States or prelimi- 
nary references from national courts. It was also considered that the lifting of 

many such barriers to freedom of services and establishment required the prior 
coordination of national legal schemes, including the setting up of administrative 
cooperation. 

20.121 The Directive ends national provisions imposing total prohibitions on commercial 
communications by the regulated professions. It removes such bans which, in a 

general way and for a given profession, forbid one or more forms of commercial 
communication, such as a ban on all advertising in one or more given media. As 

regards the content and methods of commercial communication, the Directive 
seeks to encourage professionals to draw up, in accordance with EU law, codes of 

conduct at an EU level. The Directive also presumes that it is in the interests of 

consumers to ensure that it is possible for providers to offer multi -disciplinary 
services, and that restrictions in this regard be limited to what is necessary to 

ensure the impartiality, independence and integrity of the regulated professions. 

20.122 There is a whole host of exclusions to the Directive. Thus the Directive does not 

oblige Member States either to liberalise services of general economic interest285 

or to privatise public entities which provide such services, or to abolish existing 
monopolies for other activities or certain distribution services. It does not apply 
to requirements such as road traffic rules, rules concerning the development or 

use of land, town and country planning, building standards or administrative 
penalties imposed for non -compliance with such rules. It does not does not 

harmonise or prejudice criminal law. Neither does it apply to requirements 
governing access to public funds for certain providers. It further does not apply 
to any financial services, as these are already the subject of specific EU legisla- 

tion.286 For the same reason electronic communications services are excluded 
from the ambit of the Directive, and gambling, lottery and betting transactions are 

excluded for reasons of public policy. The Directive permits Member State to 

retain their own provisions for the protection or promotion of cultural and 

linguistic diversity and media pluralism, including the funding thereof. The 

Directive concerns only providers who are established in a Member State, and 

does not cover external aspects of the provision of services or establishment 

284 [2006] OJ L376/36. 
285 Services may be considered to be services of general economic interest only if they are provided 

in application of a special task in the public interest entrusted to the provider by the Member State 

concerned. 
286 See Directive 2006/48/EC [2006] OJ L 177/1 on the taking up and pursuit of the business of 

credit institutions. 
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outside the EU. It covers only services which are performed for an economic 
consideration. Services of general interest287 are not covered by the definition in 
Article 57 TFEU and therefore do not fall within the scope of the Directive.288 The 
Directive does not apply to social services in the areas of housing, childcare, and 
support to families and persons in need, neither does it apply to social security 
provision or to taxation matters. Strangely, cinemas and audio- visual services are 
also excluded from the Directive. Healthcare was excluded from its scope, but the 
Court of Justice has already been unequivocal in its rulings to the effect that the 
Treaty free movement provisions prohibit Member States from introducing or 
maintaining unjustified restrictions on the exercise of those freedoms in the 
healthcare sector.289 

Among the services unequivocally covered by the Directive's provisions are those 20.123 
named in Recital 30, namely: business services such as management consultancy, 
certification and testing; facilities management, including office maintenance; 
advertising; recruitment services; and the services of commercial agents. The 
services covered are also services provided both to businesses arid to consumers, 
such as: legal or fiscal advice; real estate services such as estate agencies; 
construction, including the services of architects; distributive trades; the organi- 
sation of trade fairs; car rental; and travel agencies. Consumer services are also 
covered, such as those in the field of tourism, including: tour guides; leisure 
services, sports centres and amusement parks; and, to the extent that they are not 
excluded from the scope of application of the Directive, household support 
services, such as help for the elderly. 

The Directive requires bureaucratic and administrative simplification in the 20.124 
Member States, allowing service providers to have a single point of physical or 
Internet /web -site contact in each Member State so that they can complete such 
necessary formalities as may still legitimately be required of them in order to 
provide their services in that Member State. By way of corollary, to ensure 
potential service recipients' safety and the protection of their legitimate interest, 
the Directive make provision for increased cooperation and exchange of informa- 
tion among Member State authorities on those who would wish to exercise their 
free movement rights to provide services or to establish their business in another 
Member State. The general obligation set out in Article 16(1) of Directive 2006/ 
123/EC- according to which the Member States are to ensure access to and 

287 See Art 2 of the Treaties' Protocol 26 On Services of general interest, which provides that: The 
provisions of the Treaties do not affect in any way the competence of Member States to provide, 
commission and organise non -economic services of general interest.' 

288 Matters such as transport and postal services are subject to derogation from the provisions of 
the Directive. See too Art 106(2) TFEU: 'Undertakings entrusted with the operation of services of 
general economic interest or having the character of a revenue - producing monopoly shall be subject to 
the rules contained in the Treaties, in particular to the rules on competition, in so far as the application 
of such rules does not obstruct the performance, in law or in fact, of the particular tasks assigned to 
them. The development of trade must not be affected to such an extent as would be contrary to the 
interests of the Union.' 

289 See, to that effect, Case C- 169/07 Hartlauer [2009] ECR I -1721, para 29; Case C- 531/06 
Commission v Italy [2009] ECR I -4103, para 35; and Joined Cases C- 171/07 & C- 172/07 Apothekerkammer 
des Saarlandes and Others [2009] ECR I -4171, para 18. 
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exercise of a service activity within their territory by making that access or 

exercise subject only to non -discriminatory and objectively justified 
requirements -stems directly from the CJEU's existing case law on Article 56 

TFEU and should be interpreted in a manner consistent with that line of 

jurisprudence 290 

The codified Audiovisual Media Services Directive 2010 /13 /EU- 'Television 
without frontiers' 

20.125 The provision of broadcasting services is in principle covered by the Treaty 

principles of free movement of services within the territory of the EU.291 The EU 

legislator has also adopted a number of initiatives in the field of broadcasting, 
notably the 'Television Without Frontiers' Directive.292 The aim of this measure is 

to ensure that only those national restrictions on cross - border broadcasting293 
which are compatible with the principles of EU law are maintained294 Pursuant 
to Article 3(1) of the Directive, the Member States remain free to lay down more 

detailed or stricter rules with regard to television broadcasting bodies under their 

jurisdiction. Nevertheless, when exercising that right, they must respect the 

fundamental freedoms guaranteed by the Treaty.295 

20.126 In Elleniki Radiophonia Tielorasi y Dimotiki Etairia Pliroforissis296 -a case which 

concerned an attempt by the national Greek broadcasting company to enforce its 

statutory monopoly on broadcasting by Greek an 

independent television company which had commenced broadcasting on Greek 

territory in defiance of the national restrictions -the Court of Justice held that 

among the general principles of EU law applicable in this area is the protection of 

freedom of expression set out in Article 10 ECHR. Subsequently in Commission V 

290 Case C- 458/08 Commission (supported by Poland) y Portugal, 18 November, [2010] ECR I -nyr at 

para 87. 
291 Case 155/73 Sacchi [1974] ECR 409. See too the Opinion of Advocate General's Kokott of 3 

February 2011 in Joined Cases C- 403/08 & C- 429/08 Football Association Premier League Ltd & Others v 

QC Leisure & Others [2011] ECR I -nyr for a survey of the law in this area in the context of his 

consideration of the issue as to EU law allowed the enforcement of a prohibition against the live 

transmission of Premier League football matches in pubs by means of foreign decoder cards. 
292 Directive 89/552/EEC [1989] OJ L298/23, as amended by Directive 97/36/EC [1997] OJ 

L202/60 and Directive 2007/65/EC [2007] OJ L332/1, since replaced and codified by Directive 
2010/13/EU [2010] OJ L267/21. 

293. In Case C -89/04 Mediakabel [2005] ECR I -4891, the CJEU held that a service comes within the 

concept of 'television broadcasting' referred to in the Television without Frontiers Directive if it 

consists of the initial transmission of television programmes intended for reception by 'the public, 
which it further defined as 'an indeterminate number of potential television viewers, to whom the 

same images are transmitted simultaneously'. In that regard, the determinative criterion for that 

concept is the broadcast of television programmes 'intended for reception by the public', since priority 
is to be given in the analysis to the standpoint of the service provider. Thus, the CJEU also held that 

the manner in which the images are transmitted is not a determining element in that assessment. 
294 Case C- 412/93 Leclerc -Siplec [1995] ECR I -179, concerning a national prohibition on television 

advertising in France on the distribution sector with a view to protecting the French regional press by 

requiring such adverts to be placed through them. 
293 See, to that effect, Case C -6/98 ARD [1999] ECR I -7599, para 49; and Case C- 500/06 Corporacíón 

Dermoestética [2008] ECR I -5785, para 31. 
296 Case C- 260/89 Elleniki Radiophonia Tielorasi y Dimotiki Etairia Pliroforissis [1991] ECR 2925. 
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Netherlands 297 the Court of Justice upheld the legality of Dutch broadcasting 
regulations which were designed to ensure a pluralistic broadcasting output, 
holding that such pluralism was precisely what Article 10 ECHR was designed to 
promote 298 This approach is now confirmed in the terms of Article 11 of the EU 
Charter of Fundamental Rights, which in Article 11(2) CFR specifies that 'the 
freedom and pluralism of the media shall be respected'.299 

In R v Secretary of State for National Heritage, ex p Continental Television BV, the UK 20.127 
Government's attempt to restrict the television reception of hard -core pornogra- 
phy broadcast by satellite from Denmark was unsuccessfully challenged by way 
of judicial review under reference to EU law principles of free movement of 
services.300 In Swedish Consumers Ombudsman and others v TV -Shop I Sverige AB,301 
the Court of Justice upheld the legality of national proceedings seeking to restrain 
certain marketing practices aimed at children which were contrary to Swedish 
consumer protection law in television advertising broadcast by satellite from the 
UK to Denmark, Sweden and Norway. It was noted that the Television Without 
Frontiers Directive was only a partially harmonising provision, and provided that 
the national measures against the misleading advertising did not go so far as to 
prevent the re- transmission within the Member State's territory of television 
broadcasts coming from another Member State, these measures would not 
contravene the Treaty principles on free movement of services. 

29' Case C- 353/89 Commission v Netherlands [1991] ECR I -4069. See too Case C- 288/89 Stichting 
Collectieve Antennevoorziening Gouda and others [1991] ECR I -4007; and Case 23/93 TV10 SA v 
Commissariaat voor Media [1994] ECR I -4797. 

298 See too Manole and Others v Moldova [2009] ECHR 13936 /02 (Fourth Section, 17 September 2009): 
'Freedom of expression, as secured in Article 10 §1, thus constitutes one of the essential foundations of 
a democratic society and one of the basic conditions for its progress. Freedom of the press and other 
news media afford the public one of the best means of discovering and forming an opinion of the 
ideas and attitudes of political leaders. It is incumbent on the press to impart information and ideas on 
political issues and on other subjects of public interest. Not only does the press have the task of 
imparting such information and ideas: the public also has a right to receive them. ... [I]n the field of 
audiovisual broadcasting, the above principles place a duty on the State to ensure, first, that the public 
has access through television and radio to impartial and accurate information and a range of opinion 
and comment, reflecting inter alia the diversity of political outlook within the country and, secondly, 
that journalists and other professionals working in the audiovisual media are not prevented from 
imparting this information and comment.' 

299 See also Protocol 29 on the system of public broadcasting in the Member States annexed to the 
European Treaties, which states that: 'The provisions of the Treaties shall be without prejudice to the 
competence of Member States to provide for the funding of public service broadcasting and in so far 
as such funding is granted to broadcasting organisations for the fulfilment of the public service remit 
as conferred, defined and organised by each Member State, and in so far as such funding does not 
affect trading conditions and competition in the Union to an extent which would be contrary to the 
common interest, while the realisation of the remit of that public service shall be taken into account.' 

300 See R v Secretary of State for National Heritage, ex p Continental Television BV [1993] 2 CMLR 333 
(EWCA). See subsequently Case T -69/99 Danish Satellite TV (DSTV) A/S (EUrotica Rendez -Vous 
Television) v Commission [2000] ECR II -4039 in which it was noted that the Commission, in a decision 
on 22 December 1998, expressed the view that the measures adopted by the UK making it an offence, 
in particular, to supply equipment or goods in connection with the service 'EUrotica Rendez -Vous', to 
advertise that service or to publish the times of its programmes, were not discriminatory and that they 
were appropriate for the purpose of protecting minors and were compatible with EU law. 

3°1 Joined Cases C -34, 35, 36/95 Swedish Consumers Ombudsman and others v TV -Shop I Sverige AB 
[1997] ECR 1 3843. 
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Proposed directive on healthcare and free movement of (and for) services 

20.128 At the time of writing there was a proposal from the Commission for the 

adoption of an EU Directive on the application of patients' rights in cross -border 
healthcare which seeks to make provision for: 

a) the use of healthcare abroad (ie a patient moving to a healthcare provider in 

another Member State for treatment); 
b) the cross - border provision of healthcare (ie delivery of service from the 

territory of one Member State into the territory of another) by such means as 

telemedicine services, remote diagnosis and prescription, and laboratory 
services; 

c) the permanent presence of a healthcare provider (ie establishment of a 

healthcare provider in another Member State); and 
d) the temporary presence of healthcare providers exercising their free move- 

ment right by, for example, moving temporarily to the Member State of the 

patient to provide services. 

The proposed directive does not apply to assistance and support for families or 

individuals who are, over an extended period of time, in a particular state of 

need. It does not apply, for example, to residential homes or housing, or to 

assistance provided to elderly people or children by social workers, or volunteer 
carers or professionals other than health professionals. The directive seeks to 

ensure that patients should be guaranteed to be reimbursed for the direct costs for 

healthcare received in another Member State, at least at the level provided for the 

same or similar healthcare had it been provided in their own Member State. But 

the directive does not aim to create entitlement to reimbursement for treatment in 

another Member State, if such a treatment is not among the benefits provided for 

by the legislation of the patient's Member State of affiliation. It does, however, 
provide for the right for a patient to receive any medicinal product authorised for 

marketing in the Member State where healthcare is provided, even if the medici- 
nal product is not authorised for marketing in the Member State of affiliation, as it 

is an indispensable part of obtaining effective treatment in another Member State. 
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EU Taxation Law 

INTRODUCTION 

The Zollverein, or German customs union, was a scheme promoted by Prussia in 21.01 
the wake of the Napoleonic adventure, aimed at facilitating the greater economic 
integration of the patchwork or mosaic of sovereign kingdoms, States, principali- 
ties, duchies, independent City- States and archbishoprics which together had 
made up the Holy Roman Empire of the German nation. Begun in 1818 initially 
on the basis of territories directly controlled by the Hohenzollerns, Prussia's 
ruling dynasty, it expanded over the next 50 years to encompass the vast bulk of 
the German- speaking territories of Mitteleuropa, with the exception of Austria - 
Hungary. By 1871 this German Economic and Monetary Union had become a full 
political union, with the territories within the Zollverein (other than the Grand 
Duchy of Luxembourg) merging to form the German Reich. 

In the aftermath of the devastation wreaked within Europe by World War II (or 21.02 
the 'Second European Civil War' as the enthusiastically communautaire would 
have it) it was proposed that there be established -at least, among the 
democratic- capitalist successor States of post -War Europe -a new 20th -century 
customs union or Zollverein. And it is this European customs union or Zollverein 
that remains the nucleus of what is now the European Union project. Moreover, it 
was within the context of creating and sustaining this European customs union 
that EU law was developed to ensure the protection of the four freedoms -of 
workers, goods, services and capital -throughout the new customs -free area. 

The creation of this European Zollverein entailed the abolition of customs duties in 21.03 
cross - border trade among the Member States, and the formation of a Common 
Commercial Policy on the customs charges to be levied on imports into the EU as 
a whole. But clearly, a customs union aiming to establish one internal market 
among the Member State would also have to prohibit the levying of any direct or 
indirect internal taxes by the Member States on goods once they had imported 
from other Member States, or any other form of fiscal protectionism seeking to 
favour one's own goods or services against those of other Member States. 

TREATY PROVISIONS 

Provision is made for just such a prohibition on (c)overt discrimination in internal 21.04 
taxation against the products of other Member States in Article 110 'l'FEU, and 
this is discussed in chapter nine of this work. 
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21.05 Similarly, and on the basis of the same economic logic, Article 111 TFEU outlaws 
any hidden subsidy being given to the exports from one Member State to another, 
by the stratagem of paying the exporter a sum by way of internal taxation 
'refund' which was greater than that which had in fact been paid on these 
products. And Article 112 TFEU gives the EU institutions a supervisory rule in 

this regard to ensure that there be no cheating, by requiring their approval before 
the Member States may grant payments by way of remission or repayment of 

charges on exports. 

21.06 Such regulation of the export and import trade among Member States was seen to 

be necessary, but not sufficient, condition for the creation of a properly founded 
and efficiently functioning internal market among the Member States. The 

concern was that if there were widely divergent approaches to the taxation of 

goods and services wholly within the borders of the Member States, this might 
result in distortion in the operation of the internal market and, perhaps, create an 

unstable dynamic among the Member States who, in the search for immediate 
short -term gain, might adjust their economic policies to compete amongst them- 
selves in a regulatory and fiscal 'race to the bottom', seeking, for example, to 

attract inward investment to their own territories with the promise of low(er) 
(commercial and corporate) taxation rates. 

21.07 Accordingly, in order to preserve the stability of the internal market, the architects 
of the Treaty considered that a central EU institution should be afforded some 

degree of competence to act on the issue of taxation, even in matters purely 
internal to the Member States. Thus Article 113 TFEU provides that the EU 

legislator has power to 

adopt provisions for the harmonisation of legislation concerning turnover taxes, excise 

duties and other forms of indirect taxation to the extent that such harmonisation is 

necessary to ensure the establishment and the functioning of the internal market and to 

avoid distortion of competition. 

21.08 The harmonisation of indirect taxes levied within the Member States is by the 

very terms of the Treaty provision an approximation, rather than a complete 
standardisation of national legislation in this area. National tax regimes are to be 

mutually compatible, without necessarily being uniform in all their details, and 

such as to allow for a common EU area without internal frontiers in which 

workers, goods, services and capital can (be) move(d) around freely to the 

economic benefit of one and all. 

FUNDAMENTAL RIGHTS AND GENERAL PRINCIPLES OF EU LAW 
IN TAX MATTERS 

Protection of Property and Taxation 

21.09 Article 17(1) CFR states that 

everyone has the right to own, use, dispose of and bequeath his or her lawfully acquired 

possessions. No one may be deprived of his or her possessions, except in the public 
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interest and in the cases and under the conditions provided for by law, subject to fair 
compensation being paid in good time for their loss. The use of property may be 
regulated by law in so far as is necessary for the general interest. 

The Court of Justice has held that it follows from the EU law general principle of 21.10 
legal certainty that ambiguous provisions of tax legislation should be read contra 
proferentem and given the interpretation which favours the rights of the individual 
against those of the public authority' 

Article 17 CFR echoes and corresponds to the terms of Article 1 of Protocol 1 21.11 
ECHR,2 which also contains a specific reference to taxation in noting that the 
substantive protections given to property rights under that provision 

shall not, however, in any way impair the right of a State to enforce such laws as it 
deems necessary to ... secure the payment of taxes or other contributions or penalties. 

By virtue of Article 52(3) CFR, the provisions of Article 17 CFR have to be read 21.12 
and applied in a manner which is consistent with and parallels the European 
Court of Human Rights' interpretation of Article 1 of Protocol 1'. 

There is no doubt from the case law of the. European Court of Human Rights that 21.13 
Contracting State assessments and requirements for individuals to pay tax 
constitute, in principle, an interference with individual property rights protected 
under Article 1 of Protocol 1 ECHR. And as the European Court of Human Rights 
has noted, as regards the levying of a tax, the most natural approach is to examine 
complaints from the perspective of a control of the use of property in the general 
interest, 'to secure the payment of taxes, as contemplated by the rule in the 
second paragraph of Article 1 [of Protocol 1]'.3 In order to be Convention 
compatible, such tax assessments and requirements have to be made by the 
Contracting State authorities 'subject to the conditions provided for by law', 
which the Strasbourg Court has interpreted as meaning that: 

a) there has to be a basis in domestic law for the tax demand; 
b) the law should be accessible, precise and foreseeable in its effects; and 
c) the law should be applied by the domestic authorities in a manner which is 

consistent, coherent and proportionate.4 

Case 169/80 Gondrand Frères [1981] ECR 1931. 
2 Article 1 of Protocol 1 ECHR is in the following terms: 'Every natural or legal person is entitled 

to the peaceful enjoyment of his possessions. No one shall be deprived of his possessions except in the 
public interest and subject to the conditions provided for by law and by the general principles of 
international law. ... The preceding provisions shall not, however, in any way impair the right of a 
State to enforce such laws as it deems necessary to control the use of property in accordance with the 
general interest or to secure the payment of taxes or other contributions or penalties.' 

Stere and Others y Romania (2007) 45 EHRR 6 at para 45. See also ibid, para 46: 'The Court 
reiterates that Article 1 of Protocol No 1 requires, above all, that any interference by public authorities 
with the right to the peaceful enjoyment of one's possessions must be lawful. The second paragraph 
recognises the right of States to control the use of property by enforcing "laws ". In exercising its 
supervisory jurisdiction, the Court has the power, albeit limited, to review compliance with domestic 
law (see, for example, Ha'kansson and Sturesson y Sweden, judgment of 21 February 1990, Series A no 
171 -A, p 16, §47).' 

4 See Shchokin y Ukraine [2010] ECHR 23759/03, 37943/06 (Fifth Section, 14 October 2010): 'When 
speaking of "law ", Article 1 of Protocol No 1 alludes to the same concept to be found elsewhere in the 
Convention (see Spaèek sro y The Czech Republic, no 26449/95, §54, 9 November 1999). This concept 
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21.14 If these conditions as to the quality of domestic law are met, the European Court 
of Human Rights then affords considerable discretion to the Contracting States in 

their implementation and enforcement of matters concerning general taxation,5 
even to the extent of allowing retrospective legislation to be justified in this area .6 

In National & Provincial Building Society v United Kingdom, the applicants were 
building societies which complained about the fact that the UK Parliament had 
passed primary legislation that sought to confer retrospective validity on the 

Income Tax (Building Societies) Regulations 1986,8 which had been found to be 

ultra vires by a decision of the House of Lords of 25 October 1990 in a judicial 
review initiated by the Woolwich Equitable Building Society on 18 July 1986.8 The 

remedial primary legislation left untouched the finding of the House of Lords as 

it applied to the actual litigant society before it, but sought to prevent any claims 
being raised by others who had not been party to the litigation on the basis of the 

House of Lords decision. In rejecting the applicant building societies' claim that 
this remedial primary legislation constituted an unjustified interference with their 
own claims, the Strasbourg Court held that the legislation was passed by the UK 

Parliament in good faith to remedy an unforeseen technical defect in the original 
Regulations. The applicants could not be said to have had any properly founded 
legitimate expectation that they might be able to claim restitution of the taxes 

paid by them under the impugned legislation, as Parliamentary debates made it 
clear that the lawmaker's intention was to close the unintended loophole that had 
been revealed in the Woolwich litigation. In sum, the Court tended to the view that 

the law -maker acted in good faith in all the circumstances, whereas the applicants 
did not." 

requires firstly that the measures should have a basis in domestic law. It also refers to the quality of the 

law in question, requiring that it be accessible to the persons concerned, precise and foreseeable in its 

application (see Beyeler v Italy [GC], no 33202/96, §109, ECHR 2000- I).... The Court admits that it is 

primarily for the national authorities to interpret and apply domestic law. However, the Court is 

required to verify whether the way in which the domestic law is interpreted and applied produces 
consequences that are consistent with the principles of the Convention, as interpreted in the light of 

the Court's case -law (see Scordino y Italy (no 1) [GC], no 36813/97, § §190 and 191, ECHR 2006-V).' 

5 It has been recognised that a Contracting State, not least when framing and implementing 
policy in the area of taxation, enjoys a wide margin of appreciation: see, among many other 

authorities, Gasus Dosier- and Fördertechnik GmbH v The Netherlands (1995) 20 EHRR 403 at para 60. 

6 The retrospective application of tax legislation is not proscribed per se by Art 1 of Protocol 1 

ECHR; the question is, rather, whether or not the retrospective application of the law imposed an 

excessive burden on the applicant: see Di Belmonte y Italy [2010] ECHR 72638/01 (Second Section, 16 

March 2010). 
National & Provincial Building Society y United Kingdom (1998) 25 EHRR 127. 

8 SI 1986/482. 
9 See R v Inland Revenue Commissioners, ex p Woolwich Equitable Building Society (No 1) [1990] 1 

WLR 1400 (HL). 
10 In Ogis -Institut Stanislas, Ogec St Pie X et Blanche de Castilles y France [2004] ECHR 42219/98, 

54563/00 (First Section, 27 May 2004), the ECtHR adopted an approach similar to that in the National 

Provincial decision (above n 7) by appearing to discourage the opportunistic claiming of windfall 
benefits resulting from unforeseen technical defects in complex fiscal legislation. In this judgment 
(which concerned the amount of reimbursement of social security contributions paid by employers in 

respect of teachers in the private sector), the Strasbourg Court repeated that the public interest may 

outweigh legitimate expectations about the outcome of a pending case, at least in a case in which the 

legislative intervention was a foreseeable response to remedy a technical defect which had come to 

light only after a decision of the French Conseil d'Etat. As in the National & Provincial Building Society 

case, the Court expressed its unhappiness with the applicants in seeking to take advantage of a 
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Fair Trial Rights and Tax Disputes 

Article 47(2) CFR states that: 21.15 

Everyone is entitled to a fair and public hearing within a reasonable time by an 
independent and impartial tribunal previously established by law. Everyone shall have 
the possibility of being advised, defended and represented. 

The Praesidium Explanations on the Charter of Fundamental Rights note that this 21.16 
Charter provision corresponds to Article 6(1) ECHR, which provides as follows: 

In the détermination of his civil rights and obligations or of any criminal charge against 
him, everyone is entitled to a fair and public hearing within a reasonable time by an 
independent and impartial tribunal established by law. Judgment shall be pronounced 
publicly but the press and public may be excluded from all or part of the trial in the 
interests of morals, public order or national security in a democratic society, where the 
interests of juveniles or the protection of the private life of the parties so require, or to 
the extent strictly necessary in the opinion of the court in special circumstances where 
publicity would prejudice the interests of justice. 

The Praesidium Explanations go on to note, however, that Article 47(2) CFR is 21.17 
intended to be broader than the civil limb of Article 6(1) ECHR, in that the 
Charter provision does not limit the right to a fair hearing only to what the 
ECtHR would regard as 'disputes relating to civil law rights and obligations'. 
Instead, within the field of application of EU law, the fair hearing right may be 
relied upon in areas that might be classified for ECHR purposes as non -civil 
public law disputes, for example a dispute over the legality of a scheme created 
by the European Parliament for the reimbursement of expenses connected with 
campaigning in the elections to the European Parliament.11 

The fact that Article 47(2) CFR is not limited by the manner in which the ECtHR 21.18 
has interpreted the civil limb of Article 6(1) ECHR as applying only to contesta- 
tions over private law 'civil law rights and obligations', is of particular impor- 
tance in the area of disputes over taxation, since the consistent jurisprudence of 
the European Court of Human Rights since its Grand Chamber decision in 
Ferrazzini v Italy12 has been that tax matters form part of the 'hard core of 
public- authority prerogatives', with the public nature of the relationship between 
the taxpayer and the community remaining predominant, and that, accordingly, 
tax disputes fall outside the scope of civil rights and obligations for the purposes 
of the civil limb of Article 6(1) ECHR, despite the pecuniary effects they necessar- 
ily produce for the taxpayer. 

The European Court of Human Rights has subsequently sought to limit this 21.19 
exclusion within the narrow bounds of 'pure tax' disputes, holding in other cases 
that, for example: 

technical defect in legislation. In any event the Court also noted that the retroactive remedial 
legislation with which they were concerned did not completely nullify the applicants' expectations of 
financial compensation, but rather diminished the amount they might have expected to receive had 
the loophole which they sought to exploit not been closed. 

n See Case 294/83'Les Verts' y European Parliament [1986] ECR 1339. 
Ferrazzini y Italy (2002) 34 EHRR 45 at para 29. 
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a) taxes are levied to cover the general financial requirements of public funding, 
whereas compulsory levies imposed by local authorities on local interested 
parties to finance a specific project, namely the construction of a particular 
road, did fall within the civil limb of Article 6(1)13; 

b) child benefits granted under the Income Tax Act were to be characterised as 

social benefits (and so fall within the civil limb of Article 6(1) ECHR)14; and 
c) proceedings concerned with the imposition of tax surcharges,15 or fiscal 

penalties or fines associated with late payment of tax16 are to be regarded as 

the imposition of what were to be regarded within the 'autonomous meaning 
of Article 6' as criminal penalties, and thus attracted the general guarantees of 

the criminal limb of Article 6(1) ECHR with its reference to determination of 

any criminal charge. Thus in Jussila y Finland,17 the Grand Chamber of the 
Strasbourg Court, in effect, overturned earlier decisions of the European 
Commission on Human Rights'$ and unequivocally confirmed that, while a 

claim to tax itself continues to fall outwith the ambit of the civil limb of 

Article 6(1) ECHR, automatic surcharges of even minimal amounts (such as 

those imposed in respect of arrears or late payment of VAT, PAYE and other 
tax returns in the ÚK19 and elsewhere20) will constitute for Convention 
purposes a criminal penalty, and so the proceedings resulting in the imposi- 
tion of such penalties or surcharges will attract the fairness protections set out 
in the criminal limb of Article 6(1) ECHR21 (though not necessarily the full 

rigour of the specific protections set out in Article 6(2) and (3) ECHR). It 

13 Stork v Germany [2006] ECHR 38033/02 (Fifth Section, 13 July 2006). 
14 Niedzwiecki v Germany (No 2) [2010] ECHR 12852/08 (Fifth Section, 1 April 2010). 
18 See Västberga Taxi Aktiebolag and Vulic v Sweden [2002] ECHR 36985/97 (First Section, 23 July 

2002) at paras 76-82. 
16 Impar Ltd v Lithuania [2010] ECHR 13102/04) (Second Section, 5 January 2010). 
17 Jussila v Finland (2007) 45 EHRR 39 (Grand Chamber). 
18 See, eg, Smith v United Kingdom (1996) 21 EHRR CD 74, holding that the fact that late payment of 

the local government community charge, or poll tax, attracted an automatic 10% surcharge did not 
attract the protection of Art 6 ECHR; and ANM & Co v United Kingdom [1995] ECommHR 25602/94 
(First Section, 29 November 1995), holding that the use of a summary warrant procedure with no 

possibility of a court hearing or contradictor to obtain an decree for the enforcement of unpaid local 

authority business rate claims did not fall within the ambit of Art 6 ECHR. 
19 See the decision of the Special Commissioners in Bysermaw Properties Ltd v Revenue and Customs 

Commissioners [2008] STC (SCD) 322, [2007] STI 2811 (08 November 2007), rejecting the argument -in 
an appeal against the imposition of an £800 fine by Her Majesty's Revenue & Customs as a result of 

the late filing of a PAYE return-that this penalty, which was geared at a factor of 50 times (so that it 
was the same penalty for a company with one sub -contractor as it was for a company with 50 

sub -contractors), was grossly disproportionate and that the penalty should depend on a narrower 
banding to be lawful. 

20 See Paykar Yev Haghtanak Ltd v Armenia [2007] ECHR (Third Section, 20 December 2007, at paras 
35 -36: '... [T]he Court notes that the relevant provisions of the Law on Taxes and the Law on Value 

Added Tax are applicable to all persons -both physical and legal -liable to pay tax and are not 

directed at a specific group. Furthermore, the surcharges and the fines are not intended as pecuniary 
compensation for any costs that may have been incurred as a result of the taxpayer's conduct. The 

purpose pursued by these measures is to exert pressure on taxpayers to comply with their legal 

obligations and to punish breaches of those obligations. The penalties are thus both deterrent and 

punitive. ... The Court considers that the above is sufficient to establish the criminal nature of the 

offence...' 
21 See to like effect Janosevic v Sweden (2004) 38 EHRR 22, where the Court noted in the context of 

automatic surcharges for arrears in tax payments: '[I]n employing presumptions in criminal law, the 

Contracting States are required to strike a balance between the importance of what is at stake and the 
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should also be borne in mind that Article 6(1) ECHR in both its criminal and 
civil aspects has been found by the Strasbourg Court to include an implied 
right of access to a court? 2 and that the enforcement of a court's judgment has 
been held to be an integral part of the 'trial' for the purposes of Article 6(1) 
ECHR.23 As the Strasbourg Court has also observed: 

[W]hile there is no doubt as to the importance of tax to the effective functioning of 
the State, [the Court] is not convinced that removing procedural safeguards in the 
imposition of punitive penalties in the sphere of taxation is necessary to maintain 
the efficacy of the fiscal system or indeed can be regarded as consonant with the 
spirit and purpose of the Convention.24 

Proportionality of Penalties in Tax Matters 

Within the ambit of EU law, the established case law of the Court of Justice in 
relation to penalties which might lawfully be imposed by-or indeed required 
of -the Member States is as follows: 

21.20 

The Court [of Justice] has consistently held that where a Community regulation does not 
specifically provide any penalty for an infringement or refers for that purpose to 
national laws, regulations and administrative provisions, Article 10 EC [now Article 4(3) 
TFEU] requires the Member States to take all measures necessary to guarantee the 
application and effectiveness of Community law. For that purpose, while the choice of 
penalties remains within their discretion, they must ensure in particular that infringe- 
ments of Community law are penalised in conditions, both procedural and substantive, 
which are analogous to those applicable to infringements of national law of a similar 
nature and importance and which, in any event, make the penalty effective, proportion- 
ate and dissuasive (Case 68/88 Commission v Greece [1989] ECR 2965, paragraphs 23 and 
24; Case C- 326/88 Hansen [1990] ECR I -2911, paragraph 17; Case C -36/94 Siesse [1995] 
ECR I -3573, paragraph 20, and Case C- 177/95 Ebony Maritime and Loten Navigation 
[1997] ECR I -1111, paragraph 35).25 

Thus, in principle, penalties for which a Member State makes provision (even in 21.21 
its primary legislation) and seeks to impose in practice in an area such as VAT, 
which falls within the ambit of EU law,26 may be challenged on the basis of their 
disproportionate nature and effect 27 relying also -if and in so far as necessary- 

rights of the defence; in other words, the means employed have to be reasonably proportionate to the 
legitimate aim to be achieved...' 

'2 Golder v United Kingdom (1979 -80)1 EHRR 524. 
See Scordino v Italy (No 1) (2007) 45 EHRR 7 (Grand Chamber) at para 196, referring to, among 

other cases, Hornsby v Greece (1997) 24 EHRR 250. 
24 Lajos Kovacs v Hungary [2008] ECHR 8174/05 (Second Section, 17 July 2008) at para 15. 

Case C- 167/01 Inspire Art [2003] ECR I -10115 at para 62. 
26 See Case C- 270/09 MacDonald Resorts Ltd v The Commissioners for Her Majesty's Revenue & 

Customs, 16 December, [2010] ECR I -nyr, [2011] STC 412 at para 40: 'The principle of a common system 
of VAT does not preclude the introduction of measures penalising irregularities committed when 
declarations are made as to the amount of VAT due. On the contrary, Article 22(8) of the Sixth 
Directive provides that Member States may impose other obligations which they deem necessary for 
the correct levying and collection of the tax (Case C- 502/07 K -1 [2009] ECR I -161, paragraph 20).' 

27 See Enersys Holdings UK Ltd v Revenue and Customs Commissioners [2010] UK First Tier Tribunal 
(Tax Chamber) 20 [2010] Simon's First Tier Decisions 387 (11 January 2010), where the First Tier 
Tribunal (Tax Chamber) held that it was open to a First Tier Tribunal to find a penalty imposed under 
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upon the terms of Article 49(3) CFR which states that 'the severity of penalties 
must not be disproportionate to the criminal offence'. 

Abuse of Rights and Tax Avoidance 

21.22 In The Wealth of Nations, Adam Smith remarked: 

The subjects of every State ought to contribute towards the support of the government, 
as nearly as possible in proportion to their respective abilities; that is in proportion to 

the revenue which they respectively enjoy under the protection of the State. The expense 
of government to the individual of a great nation is like the expense of management to 

joint tenants of a great estate, who are all obliged to contribute in proportion to their 
respective interests in the estate. In the observation or neglect of this maxim consists 
what is called the equality or inequality of taxation.28 

21.23 As noted in chapter two above, the concept of 'abuse of rights' has been accepted 
into the jurisprudence of the CJEU as being a general principle of EU law.29 

Article 54 CFR sets out the EU prohibition on the 'abuse of rights' in the following 
terms: 

Nothing in this Charter shall be interpreted as implying any right to engage in 

any activity or to perform any act aimed at the destruction of any of the rights 
and freedoms recognised in this Charter or at their limitation to a greater extent 
than is provided for herein. 

21.24 In the context of tax avoidance schemes, the CJEU has made reference to the 

concept of 'abusive practices' by economic operators, ie transactions carried out 

not in the context of normal commercial operations, but solely for the purpose of 

wrongfully obtaining advantages provided for under EU law. The CJEU has 

confirmed that preventing possible tax evasion, avoidance and abuse - including 
in relation to VAT30 -is an objective which is recognised and encouraged under EU 

the default surcharge regime established by the Value Added Tax Act 1994 disproportionate to the 

gravity of the offence, without considering the proportionality of the system as a whole. Compare and 

contrast with Greengate Furniture Ltd y Customs and Excise Commissioners [2003] VAT & Duties Reports 

178, [2003] Simon's Tax Intelligence 2202 (VAT and Duties Tribunal -11 August 2003), holding that the 

Member States had a very broad margin of appreciation in determining proportionality of penalties in 

VAT matters. 
23 A Smith, The Wealth of Nations (1776) bk V, ch 2, para 25. 
29_ See, eg, Case C- 357/98 R o Secretary of State for the Home Department, ex p Yiadom [2000] ECR 

I -9265 at para 26; Case C- 287/98 Luxembourg y Linster [2000] ECR I-6917 at para 43; Case C- 387/97 
Commission o Greece [2000] ECR I -5047; and Case 327/82 Ekro [1984] ECR 107 at 119, para 11. In the 

context of private law, see too Case C- 373/97 Diamantis y Greece [2000] ECR I -1705 at para 34; and Case 

C- 441/93 Pafitis and others o TKE and others [1996] ECR I -1347 at paras 68-70. 
3° See Case C- 285/09 R v Generalbundesanwalt beim Bundesgerichtshof, 7 December, [2010] ECR 

I -nyr, where the Grand Chamber noted as follows (at paras 41 15 and 50): '[I]t is for the Member 
States to lay down the conditions subject to which infra- Community supplies are to be exempt for the 

purpose of ensuring the correct and straightforward application of those exemptions and of prevent- 
ing any evasion, avoidance or abuse. ... Nevertheless, in exercising their powers, the Member States 

must observe the general principles of law that form part of the European Union legal order, which 

include, in particular, the principles of legal certainty and proportionality and the principle of 

protection of legitimate expectations (see, to that effect, Joined Cases C- 286/94, C- 340/95, C- 401/95 

and C -47/96 Molenheide and Others [1997] ECR I -7281, paragraph 48; Case C- 384/04 Federation of 
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law.31 In relation to national provisions which have been adopted on the basis of EU 
secondary legislation and which form part of the national legislation implementing 
that EU provision, an abusive practice may be found where at least the following 
two conditions are met: 

29. First, notwithstanding formal application of the conditions laid down in the 
relevant provisions of thé Sixth Directive and in the national legislation transposing 
it, the transactions concerned must result in the accrual of a tax advantage the grant 
of which would be contrary to the purpose of those provisions. 

30. Second, it must also be apparent from a number of objective factors that the 
essential aim of the transactions concerned is to obtain a tax advantage. The 
prohibition of abuse is not relevant where the economic activity carried out may 
havessome explanation other than the mere attainment of tax advantages 32 

The CJEU does accept that an individual or undertaking may legitimately choose 21.25 
to structure its business so as to limit its tax liability.33 While confirming that that 
the principle of prohibiting abusive practices also applies to the ,sphere of VAT,34 
the CJEU has allowed that a trader's choice between exempt transactions and 
taxable transactions may legitimately be based on a range of factors, including tax 
considerations relating to the neutral system of VAT.35 

SECONDARY PROVISIONS OF EU LAW ON VALUE ADDED TAX 

The turnover tax which the Member States were required to adopt as a matter of 21.26 
EU law under the provisions of Article 113 TFEU was VAT. This is a tax paid at all 
stages of the production or distribution of goods and services, but the ultimate 
burden of which is borne by the end user. Value added tax is characterised by its 
(relative) simplicity from the point of view of national administrations in its 
management, collection and accounting. 

Technological Industries and Others [2006] ECR I -4191, paragraphs 29 and 30; and Case C- 271/06 Netto 
Supermarkt [2008] ECR 1 -771, paragraph 18). As regards, in particular, the principle of proportionality, 
the Court has already held that, in accordance with that principle, the measures which the Member 
States may thus adopt must not go further than is necessary to attain the objectives of ensuring the 
correct levying and collection of the tax and the prevention of tax evasion (see, in particular, Case 
C- 188/09 Profaktor Kulesza, Frankowski, Jóíwiak, Orlowski 29 July [2010] ECR I -nyr, paragraph 26).... 
The refusal of exemption in the case of non -compliance with an obligation provided for by national 
law -in this instance, the obligation to identify the person acquiring the goods and receiving the 
infra- Community supply -has a deterrent effect which is intended to ensure compliance with that 
obligation and to prevent any tax evasion or avoidance (see, by analogy, with regard to the 
withholding of a portion of the VAT which may be deducted, Case C- 188/09 Profaktor Kulesza, 
Frankowski, Józwiak, Orlowski 29 July [2010] ECR I -nyr, paragraph 28).' 

31 See, among others, Joined Cases C- 487/01 & C -7/02 Gemeente Leusden and Holin Groep [2004] 
ECR I -5337, para 76. 

32 Case C- 103 /09 The Commissioners for Her Majesty's Revenue and Customs v Weald Leasing Ltd, 22 
December, [2010] ECR I -nyr at paras 29 -30. 

33 Case C- 425/06 Part Service [2008] ECR I -897, para 47. 
34 See, eg, Case C- 255/02 Halifax and Others [2006] ECR I -1609, paras 69 and 70; and Case C- 162/07 

Ampliscientifica and Ampli fin [2008] ECR I -4019, para 27. 
35 See Case C- 108/99 Cantor Fitzgerald International [2001] ECR I -7257, para 33. 
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Deduction of VAT 

21.27 Central to the operation of VAT is the 'deduction mechanism' whereby a trader 
can deduct the VAT levied on goods and services which have been acquired for 

the exercise of his taxable activities 36 The deduction mechanism is intended to 

relieve the trader entirely of the burden of the VAT payable or paid in the course 
of all his economic activities, and to ensure neutrality of taxation of all economic 
activities, provided that those activities are themselves subject in principle to 

VAT.37 The right to deduct is exercisable immediately in respect of all the taxes 
charged on input transactions.38 

21.28 The CJEU has described the right of a trader to deduct VAT as 'an integral part of 

the VAT scheme' and as a 'fundamental principle underlying the common system 
of VAT [which] in principle may not be limited'39 by the Member State seeking, 
for example: 

a) to defer the exercise of the right to deduct until the time at which taxable 
transactions actually begin to be carried out on a regular basis40; or 

b) to deprive the taxable person of that right of deduction.41 

21.29 The CJEU has accepted that where goods or services acquired by a taxable person 
are used for purposes of transactions that are exempt or do not fall within the 

scope of VAT, no output VAT can be collected or input VAT be deducted :I' 
However, where the competent tax authority has the information necessary to 

establish that the taxable person is, as the recipient of marketing services, liable to 

VAT, it cannot impose, in relation to the right of that taxable person to deduct 
input tax, additional conditions which may have the effect of rendering that right 
ineffective for practical purposes 43 The CJEU has also held that right to deduct 
VAT cannot depend on whether the output transaction has in fact given rise to the 

payment of VAT in the Member State concerned: so the fact that a Member State 

has not collected output VAT because of the manner in which it has categorised a 

commercial transaction cannot deny a taxable person the right to deduct input 
VAT paid in another Member State44; and a taxable person has the right to deduct 
VAT paid in respect of services supplied by another taxable person who is not 

registered for VAT, where the relevant invoices contain all the information 

36 See Case C- 174/08 NCC Construction Danmark [2009] ECR I- 10567, para 39. 
37 See Case C- 408/98 Abbey National [2001] ECR I -1361, para 24; and Case C- 435/05 Investrand 

[2007] ECR I -1315, para 22. 
38 See Case C- 437/06 Securenta [2008] ECR I -1597, para 24; Case C- 102/08 SALIX Grundstilcks- 

Vermietungsgesellschaft [2009] ECR I -4629, para 70; and Case C -29/08 SKF [2009] ECR I- 10413, para 55. 

38 See, eg, Joined Cases C- 110/98 to C- 147/98 Gabalfrisa and Others [2000] ECR I -1577, para 43; and 

Case C -74/08 PARAT Automotive Cabrio [2009] ECR I -3459, para 15. 
4° See Gabaiisa, above n 38, para 51. 
41 See Case C- 385/09 Nidera Handelscompagnie, 21 October, [2010] ECR I -nyr, para 48. 
42 See Case C- 184/04 Uudenkaupungin kaupunki [2006] ECR I -3039; and Case C -72/05 Wollny [2006] 

ECR I -8297, para 20. 
43 See Joined Cases C -95/07 & C -96/07 Ecotrade [2008] ECR I -3457, para 64; and Case C- 392/09 

Uszodaépítö, 30 September, [2010] ECR I -nyr, para 40. 
44 See Case C- 277/09 The Commissioners for Her Majesty's Revenue and Customs y RBS Deutschland 

Holdings GmbH, 22 December, [2010] ECR I -nyr at paras 41-42. 
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required by Article 22(3)(b) of the Sixth VAT Directive (in particular the informa- 
tion needed to identify the person who drew up those invoices and to ascertain 
the nature of the services provided).45 

Collection of VAT 

The current EU VAT system makes a distinction between supplies of goods and 21.30 
service between taxable persons ('business to business') and supplies to final 
consumers ('business to consumer'). For cross -border trade in 'business to busi- 
ness' transactions, Directive 91/68046 established that (at least until the end of 
1996) VAT on such cross- border sales between taxable persons internal to the EU 
should be paid in the country of consumption ('the destination principle') at the 
rate and on the conditions provided for in the destination Member State (that is, 
where the goods arrive or where the customer is established). From January 1997 
the stated intention was that VAT on trade as between taxable persons should be 
paid in the country of origin of the goods, but the introduction of this system was 
dependent on the unanimous agreement of the Council of Ministers, and that 
agreement was never forthcoming. 

By contrast, in 'business to consumer' cross - border transactions, supplies of 21.31 
goods or services are normally taxed in the Member State from where the goods 
are sent or where the supplier is established. Some sector -specific provision has 
been made so as to make as the place of VAT taxation the Member State where 
consumption occurs or where the customer is established,47 which has the 
advantage (from the point of view of the Member States) of ensuring that the VAT 
revenues accrue directly to the Member State of consumption, according to its 
own domestic rates, conditions and exemptions, thereby avoiding the issue of 
having to rely upon the Member State of origin to calculate, collect and reimburse 
VAT revenues on behalf of the destination State, which might have the unwanted 
effect of increasing the possibility of VAT fraud in exporting a culture of private 
tax evasion (rather than strict tax avoidance) and of public inefficiency in tax 
collection that might be thought to characterise the reality of the economies of 
some of the more southerly Member States, notably such as Italy, Greece, 
Romania and Bulgaria.48 

45 See Case C- 438/09 Boguslaw Juliusz Dankowski v Dyrektor Izby Skarbowej w Lodzi, 22 December, 
[2010] ECR I -nyr at para 38. 

96 Directive 91 /680 /EEC [1991] OJ L376/1. 
47 See, eg, Directive 2002/38/EC ([2002] OJ L128/41) on electronically supplied services provided 

from third countries to EU private individuals; Directive 2003/92/EC ([2003] OJ L260/8) on supplies 
of electricity and natural gas; and Directive 2008 /8 /EC ([2008] Of L44/11) on supplies of services. 
From 2015, the current rules for taxation in the Member State of residence of private individuals 
receiving electronic services supplied by non EU- established businesses, and the corresponding online 
one -stop shop, are extended to telecommunications and radio and television broadcasting services, 
and to the same services provided by EU businesses. 

" See Commission Communication, A coordinated strategy to improve the fight against VAT fraud in 
the Eli, COM(2008) 807 (1 December 2008). 
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No Uniform VAT Rates Across the Member States 

21.32 Although the First VAT Directive49 required all Member States to introduce VAT 

by 1 January 1970, the Directive did not either set out the rate of VAT to be 

charged or specify the goods upon which it might be levied. The idea(1) was that 
VAT would eventually evolve into a pure consumption tax having no distorting 
effects on the realisation of the single internal market within the EU (because 
levied on all goods in all Member States at a single flat rate). That ideal has never 
been achieved, however, because the Member States have been reluctant to cede 
their powers to set their own VAT rates and to vary them in accordance with their 
own economic needs. A study in 2007 noted that within the EU, the VAT standard 
rate covered only about two- thirds of total consumption, with the remaining 
one -third subject to different exemptions or reduced rates in the Member States.50 

Nevertheless the Member States' area of free action in the matter of VAT is 

decreasing all the time as the attention of the EU turns to tax harmonisation with 
a view to abolishing all direct and indirect barriers to trade across the frontier -free 

EU. In a Green Paper issued in December 2010, the Commission complained that 

The fact that domestic and intra -EU transactions continue to be treated differently for 

VAT purposes may be an obstacle to the better functioning of the single market. This is 

compounded by the existence of numerous options and derogations for Member States 
under EU VAT law which leads to divergent rules across the EU.51 

By 1992 there were 30 different VAT rates across the EU, varying from zero -rating 
on a significant proportion of goods in the UK,52 Ireland and Portugal, to a higher 
rate of 38 per cent in Italy. The standard rate for VAT was 12 per cent in Spain, 
while in Denmark the standard rate was 22 per cent. In June 1991 the EU's finance 
ministers agreed that each Member State should apply a standard rate of VAT not 

lower than 15 per cent. This unanimous agreement was reflected in the VAT Rates 
Directive 92/77,53 which provided that the 15 per cent minimum standard rate 

should apply to all Member States from 1 January 1993 until 31 December 1996. 

The long -term goal of the Directive was that a common system of VAT, as the sole 

turnover tax on goods and services, should be adopted throughout the Member 
States of the EU. The minimum standard rate to be applied thereafter was made 
subject to the unanimous agreement of the Council of Ministers before the end of 

199554 In a decision of 7 December 2010, the Council adopted Directive 2010/88/ 
EU55 maintaining the current minimum standard rate of VAT at 15 per cent until 
31 December 2015, without closing the door to a possible revision of VAT 

legislation before that date to address the outcome of work on a new VAT 

strategy. Up to two reduced rates of at least 5 per cent were also provided for in 

49 Directive 67/227/EEC [1967] OJ L71/1301. 
50 See Copenhagen Economics, Study on reduced VAT applied to goods and services in the Member 

States of the European Union, Final Report, 21 June 2007. 
51 See Commission Green Paper, On the future of VAT: towards a simpler, more robust and efficient VAT 

system, COM(2010) 695 final (Brussels, 1 December 2010). 
52 See Case 416/85 Commission v UK: Re Zero Rating [1988] ECR 3127, [1988] 3 CMLR 169. 
53 Directive 92/77 /EEC [1992] OJ L316/1. 
54 See Directive 96/95/EU [1996] OJ L338/89. 
55 [2010] OJ L326/1. 
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the Directive, although zero -rating in force at the beginning of 1991 might 
continue by way of transitional derogation.56 Reduced rates could only be applied 
to a list of 'essential' goods and services set out in the Directive. These included 
foodstuffs, water supplies, pharmaceutical products, medical aids, the provision 
of medical and dental care, admission to entertainment and sports facilities, hotel 
and holiday accommodation, funeral services, charity work, books and transport, 
live plants, cut flowers and firewood 57 The position on VAT rates as at 1 

December 2010 was noted by the Commission as follows: 

The basic rules concerning VAT rates set out in the VAT Directive are simple. Articles 96 
and 97 require Member States to apply a standard rate of at least 15 %. In addition, 
Articles 98 and 99 stipulate that Member States may opt to apply one or two reduced 
rates of not less than 5% to a restricted list of goods and services eligible for a reduced 
VAT rate (Annex III to the VAT Directive). In this respect, Member States remain free to 
apply a reduced rate to a whole category or to restrict its application to (even a very 
small) part of it. However, this simple structure, which applies to all Member States, is 
complicated by a multitude of derogations (zero rates, super- reduced rates,58 individual 
reduced rates, parking rates,59 etc) laid down in Articles 102 to 129.60 

Common EU Principles for the Collection of VAT 

The application of the specific rules on VAT rates remains a matter of consider- 21.33 
able complexity, as is plain from the litigation stretching over 13 years and 
requiring two preliminary references to the Court of Justice61 and two reasoned 
decisions from the House of Lords62 on the issue as to whether or not chocolate - 
covered tea -cakes sold by Marks & Spencer should have had VAT charged on 
them at the standard rate (as chocolate- covered cakes) or at zero rate (as 
chocolate- covered biscuits). Given that the decision ultimately was that between 

56 In Case C- 216/97 Gregg [1999] ECR I -4947, para 19, and Case C- 481/98 Commission y France 
[2001] ECR I -3369, para 21, the Court of Justice held that the maintenance of exemptions or of reduced 
rates of VAT lower than the minimum rate laid down by the Sixth VAT Directive is permissible only in 
so far as it complies with, among other things, the principle inherent in the EU VAT of 'fiscal 
neutrality', ie that similar goods, which are thus in competition with each other, are treated similarly 
for VAT purposes: Case C- 283/95 Fischer [1998] ECR 1 -3369, paras 21 and 27. Rather confusingly, 
however, the CJEU has also ruled that the principle of fiscal neutrality is the reflection, in matters 
relating to VAT, of the principle of equal treatment (see Case C- 106/05 LuP [2006] ECR I- 5123), and 
that infringement of the general principle of equal treatment may be established, in matters relating to 
tax, by other kinds of discrimination which affect traders who are not necessarily in competition with 
each other but who are nevertheless in a similar situation in other respects (Case C- 309/06 Marks & 
Spencer plc y Customs and Excise Commissioners [2008] ECR I -2283 at para 48). 

57 See Directive 96/42/EU [1996] OJ L170/34. 
58 The super- reduced rate is any rate less than 5% but higher than 0 %. 
55 A parking rate is a rate applied to goods and services not included in Annex III to which certain 

Member States applied reduced, super- reduced or zero rates at 1 January 1991. 
60 See Commission Staff Working Document: Accompanying document to the Green Paper on the 

future of VAT, Towards a simpler, more robust and efficient VAT system SEC(2010) 1455 final (Brussels, 1 

December 2010). 
61 See Case C- 309 /06 Marks & Spencer plc y Customs and Excise Commissioners [2008] ECR I -2283; 

and Case C -62/00 Marks & Spencer plc y Customs and Excise Commissioners [2002] ECR I -6325. 
62 See Marks & Spencer pic v Customs and Excise Commissioners (No 5)- referral back from the EC' 

[2009] UKHL 8, [2009] 1 All ER 939; Marks & Spencer plc y Customs and Excise Commissioners (No 
5)- second reference to the ECJ [2005] UKHL 53, [2005] STC 1254. 
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1973 and 1994 the Commissioners had wrongly levied the payment of standard - 
rate VAT, to which money the retailers had in principle a right of repayment, the 
resolution of the issue in their favour was worth a substantial amount of money 
and turned on the important issue of principle as to whether individuals have 
rights under EU law where a directive has in itself been correctly transposed into 
national law but that law is applied in a manner clearly inconsistent with the 
scope of the directive. But still one wonders. 

21.34 The most important directive from the point of view of the interpretation and 
application of VAT was the Sixth VAT Directive63 which first introduced common 
definitions and a uniform basis for the assessment of the tax. The Sixth VAT 

Directive has been amended and expanded on numerous occasions since its 

adoption,64 and specific and limited derogations by Member States from its 

provisions have been authorised by the Commission under Articles 27 and 28 of 

the Directive.6s 

21.35 The provisions of the Sixth VAT Directive have now been recast in the VAT 

Directive 2006/112/EC66 which, at 186 pages in its version as amended to March 
2010, is the current basic EU VAT document. This Directive, setting out the 

common EU -wide system of VAT, still formally stipulates that the current 
arrangements for taxation of trade between Member States are transitional and 
shall be replaced by definitive arrangements based in principle on the taxation of 

goods and services in the Member State of origin. But this would mean that 
Member States would have to rely on one another to collect a substantial part of 

their VAT revenue (since the tax accrues to the Member State in which the goods 
or services are ultimately consumed), or that the EU itself should set up its own 

central VAT collection service and administration. However, the Treaty basis 
allowing for the harmonisation of VAT, Article 113 TFEU, requires unanimity in 

the Council, so that every Member State government has a veto on proposals for 

further reform of the system. 

21.36 Thus it is that the detailed application of VAT remains within the province of each 

individual Member State, and the VAT Directive allows Member States to exercise 
their discretion in specifying a host of activities within their territories to be to be 

VAT-exempt for a variety of reason. For example, certain social, educational and 

cultural activities may be exempted by a Member State because it is considered to 

be in the public interest; other activities -for example, financial services and 

gambling activities -may be exempted because of technical difficulties in apply- 
ing VAT to the underlying transactions; still other exemptions -for example, in 

relation to transactions related to immoveable property or land -may be chosen 

63 Directive 77/388/EEC [1977] OJ L145/1. 
64 See, eg, the Eighth VAT Directive 79/1072/EEC [1979] OJ 1331/11 on refunds to traders 

established in other Member States; the Thirteenth VAT Directive 86 /560 /EEC [1986] OJ 1326/40 on 

refunds to traders established outwith the EU; the Seventeenth VAT Directive 85/362/EEC [1985] OJ 

L192/20 on the temporary importation of goods; and Directive 94/5/EC [1994] OJ L60/16 on VAT on 

antiques and second -hand goods. 
65 See, too, the Eighteenth VAT Directive 89/465/EEC [1989] OJ L226/21 on the temporary 

importation of goods. 
66 [2006] OJ L347/1. 
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to be exempted from VAT because they are already taxed on other bases. For 
historic reasons, passenger transport services are subject to a particularly complex 
series of exemption possibilities from VAT, to be exercised or not at the discretion 
of the Member State. The CJEU has confirmed that VAT exemptions must be 
interpreted strictly, since they constitute exceptions to the general principle that 
turnover tax is to be levied on each service supplied for consideration by a taxable 
person.67 But the fact is that such exemptions exist and are embodied within the 
national legislation which is to be interpreted and applied by the courts. 

Moreover, although for the purposes of the VAT Directive a taxable person is any 21.37 
person who carries out economic activities, whatever the person's status- private 
or public- Article 13 of the VAT Directive allows for a derogation in respect of a 
public body's transactions qua public authority. The activities of a public author- 
ity fall outside the scope of EU VAT law, unless these activities could lead to 
'significant distortions of competition' in which case they will be treated as 
taxable.. There is, however, no common EU approach to the activities that public 
bodies engage in as 'public authorities', and the Directive leaves it to the Member 
States to define notions such as 'public body'. 

VALUE ADDED TAX BEFORE THE COURT OF JUSTICE 

Jurisprudence of the Court of Justice on Repayment of Sums Wrongly 
Charged to VAT 

Provisions of EU law may allow Member States a degree of discretion to 21.38 
introduce their own specific national measures giving greater precision to EU 
directives, or derogating from the requirements of the directive.68 Even in these 
areas, however, the lawfulness of the national measures is a matter to be 
determined ultimately by EU law.69 Thus, national measures which require the 
payment of national VAT on goods imported from another Member State on 
which VAT had already been paid, but which do not allow the VAT already paid 
to be set off against that national charge, have been held to be contrary to EU law, 

67 See, among other cases, Case C- 185/89 Velker International Oil Company [1990] ECR I -2561, para 
19; Joined Cases C- 181/04 to C- 183/04 Elmeka [2006] ECR I -8167, para 15; and Case C- 116/10 
Luxembourg v Feltgen, 22 December, [2010] ECR I -nyr at para 19. 

68 In Case C- 309/06 Marks & Spencer Plc v Customs and Excise Commissioners [2008] ECR I -2283 at 
Para 22: '[I]n authorising Member States to apply exemptions with refund of the tax paid, Article 28(2) 
of the Sixth Directive lays down a derogation to the rules which govern the standard rate of VAT (Case 
C- 251/05 Talacre Beach Caravan Sales [2006] ECR I -6269, paragraph 17). It is therefore correct to state 
that it is by reason of Community law that those exemptions, known as "zero- rating ", are permitted. 

[I]t is pursuant to national legislation which does not constitute a measure for the implementation 
of the Sixth Directive (see, by analogy, Case C -36/99 Idéal tourisme [2000] ECR I -6049, paragraph 38), 
but the maintenance of an exemption which is permitted by that directive, regard being had to the 
social objectives pursued by the legislation of the United Kingdom in not making the final consumer 
Pay VAT on everyday items of food, that Marks & Spencer may claim the exemption with refund of 
the tax paid at the preceding stage.' 

69 See Case 324/82 Commission v Belgium ('VAT on New Cars') [1984] ECR 1861. 
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in particular to what is now Article 110 TFEU.70 This Treaty Article is also directly 
effective, and may therefore be relied upon by individuals against any such claim 
to VAT.71 

21.39 The Court of Justice has also confirmed that the unconditional and precise 
provisions of the Sixth VAT Directive may be relied upon by individuals directly 
before the national courts of the Member States against State authorities in the 

face of inadequacies in the implementing national legislation.72 A finding of 

directly -effective EU law rights allows litigants before national courts to by -pass 
national legislation and rely directly on the terms of EU instruments. In principle, 
Member States are required as a matter of EU law to repay VAT levied by them 
though not in fact due under the terms of EU law73; and all domestic courts and 
tribunals, from VAT tribunals up to the Supreme Court have a duty to 'disapply' 
in any case before them any rules of national law which are inconsistent with the 

full and proper enjoyment of rights directly conferred under EU law.74 

21.40 The jurisprudence of the Court of Justice on the provisions of the Sixth Vat 

Directive alone is immense. A Commission survey lists the cases decided just on 

this Directive by the CJEU since 1995 over 48 pages. The cases involve in the main 
narrow and nice points of discrete statutory constructions. One example only 
arises in Welcome Trust Ltd y Commissioners for Customs and Excise,75 where the 

question arose as to whether or not a charitable foundation could recover VAT on 

the fees incurred by it in selling shares out of a trust fund. This claim was 
disallowed by the national UK authority on the grounds that the charitable trust 
was not carrying on a business, while the charity argued that it was, nonetheless, 
engaging in 'economic activities' such as to bring it within the purview of the 

Sixth Vat Directive. The Court of Justice held in a reference from the London VAT 

Tribunal that 'economic activities' for the purposes of EU VAT legislation did not 

include the purchase and sale of shares by a trustee acting in the course of 

management of the assets of a charitable trust. 

70 Joined Cases 120/88, 119/89, 159/89 Commission y Italy [1991] ECR I -621. Compare with the 

decision in Case 43/96 Commission y France [1998] ECR I -3903. 
71 Case 15/81 Gaston Schul, Douane Expediteur BV v Inspecteur der Invoerrechten en Accijnzen (Gaston 

Schul 1) [1992] ECR 1409. 
72 See Case 8/81 Becker y Finanzamt Münster Innenstadt [1982] ECR 53; Case 255/81 Grendel GmbH 

y Finanzamt Hamburg [1982] ECR 2301; Case C -63/92 Lubbock Fine & Co y Commissioners for Customs and 

Excise [1993] ECR I -6665; and Case C -62/93 BP Supergas [1995] ECR I -1883, para 35: 'The provisions of 

Article 11A(1) and B(1) and (2) [of the Sixth VAT Directive 77 /388 /EEC] specify the rules for 

determining the taxable amount whilst Article 17(1) and (2) specify the conditions giving rise to the 

right to deduct and the extent of that right. They do not leave the Member States any discretion as 

regards their implementation. Accordingly, they satisfy the abovementioned criteria and therefore 
confer rights on individuals which they may invoke before a national court in order to challenge 
national rules which are incompatible with those provisions.' 

73 Joined Cases C- 192/95 to C- 218/95 Comateb and Others [1997] ECR I -165, para 20. 
74 Case 106 /77 Amministrazione delle Finanze dello Stato v Simmenthal [1978] ECR 629 at 644: 'A 

national court which is called upon, within the limits of its jurisdiction, to apply provisions of EU law 

is under a duty to give full effect to these provisions, if necessary refusing of its own motion to applY 

any conflicting provisions of national legislation, even if adopted subsequently, and it is not necessary 
for the court to request or await the prior setting aside of such provisions by legislative or other 

constitutional means.' 
75 Case C- 155/95 Wellcome Trust Ltd y Commissioners for Customs and Excise [1996] ECR I -3013. 
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Further, the right to obtain a refund of charges levied in a Member State in breach 21.41 
of rules of EU law has been held by the Court of Justice to be 'the consequence 
and the complement of the rights conferred on individuals by Community 
provisions', such as the Sixth VAT Directive.76 In the second preliminary reference 
in the Marks & Spencer teacakes litigation, the Court of Justice also ruled that the 
right to obtain a refund of charges levied in a Member State in breach of rules of 
EU law also applies to charges which had been levied in breach of national 
legislation permitted under Article 28(2) of the Sixth VAT Directive. 

The Court of Justice has, however, acknowledged that, in the interests of legal 21.42 
certainty, it is competent for the Member State authorities to set out a time -limit as 
a matter of national law within which any claim for repayment has to be made, 
noting that 

The laying down of ... time limits with regard to actions of a fiscal nature is an 
application of the fundamental principle of legal certainty protecting both the taxpayer 
and the administration concerned77 

Consistently with the requirements of EU law, Member States' authorities may 21.43 
rely on such national time bars and rules on the prescription /extinction of claims 
or the limitation of actions, provided that: 

a) there has been nothing in the conduct of the State authorities such as to 
deprive the applicant of the opportunity to enforce its rights before the 
national courts78 ('principle of fairness'); 

b) the procedural rules relied upon are proportionate in their effect and conso- 
nant with the requirements of legal certainty (in that they do not make it, in 
practice, virtually impossible79 or excessively difficult80 for the EU law -based 
claims to be vindicated) ('principle of effectiveness'); and 

c) the rules do not discriminate between national law and EU law -based 
cláims81 ('principle of equivalence'). 

In its judgment in Aprile 11,82 an 11 judge Grand Chamber of the Court of Justice 21.44 
ruled that the reduction (from 10 to three years) by Member States authorities of 
the limitation period allowed for claims for repayment of taxes paid in breach of 
the provisions of EU law was not, as such, incompatible with the principle of 

76 See, eg, Case 309/85 Barra [1988] ECR 355, para 17; Case C -62/93 BP Supergas [1995] ECR I -1883, 
para 40; Case C- 343/96 Dilexport [1999] ECR I -579, para 23; and Joined Cases C- 397/98 & C- 410/98 
Metallgesellschaft and Others [2001] ECR I -1727, para 84. 

77 See Case 33/76 Rewe v Landwirtschaftskammer für das Saarland, [1976] ECR 1989, para 5: Case 
45/76 Comet v Produktschapp voor Sirgewassen [1976] ECR 2043, paras 13 and 26; Case C- 228/96 Aprile 
[1998] ECR I -7141, para 19; Local Authorities Mutual Investment Trust v Commissioners for Customs and 
Excise [2004] STC 246 at 257 -58, paras 53 -55. 

78 Case C- 231/96 Edis v Ministero delle Finanze [1998] ECR I- 4951at para 48; and Case 240/87 
Deville v Administration des Impôts [1988] ECR 3513 at para 18. 

79 See Case C- 201/02 R v Secretary of State for Transport, ex p Wells [2004] ECR I -724 at para 67. 

80 Case 199/82 Amministrazione delle Finanze dello Stato v San Giorgio [1983] ECR 3595. 
81 See, eg, Case C-188/95 A/S 
82 Case C- 228/96 Aprile [1998] ECR 

6783 at para 50. 

, para 28, 



848 EU Taxation Law 

effectiveness. That judgment was reaffirmed by the five judge decision in Dilex- 

port.S3 In Marks & Spencers y Commissioners for Customs and Excise, a three -judge 
Chamber of the Court of Justice ruled as follows: 

Whilst national legislation reducing the period within which repayment of sums 

collected in breach of EC law may be sought is not incompatible with the principle of 

effectiveness, it is subject to the condition not only that the new limitation period is 

reasonable but also that the new legislation includes transitional arrangements allowing 
an adequate period after the enactment of the legislation for lodging the claims for 

repayment which persons were entitled to submit under the original legislation. Such 

transitional arrangements are necessary where the immediate application to those 

claims of a limitation period shorter than that which was previously in force would have 

the effect of retroactively depriving some individuals of their right to repayment, or of 

allowing them too short a period for asserting that right." 

21.45 And in Grundig Italiana SpA v Ministero delle Finanze,85 a five -judge Chamber of 

the Court of Justice repeated its earlier rulings and confirmed that that it is, in 

principle, compatible with EU law for the national authorities to lay down 
reasonable time- limits (in casu three years from the date of the contested pay- 

ment) for bringing proceedings in the interests of legal certainty which protects 
both the taxpayer and the administration concerned. The Court added that the 

principle of effectiveness did not present an absolute bar to the application of a 

new period for initiating proceedings that is shorter and, as the case may be, more 

restrictive for the taxpayer than the period previously applicable. It was also held 

to be within the discretion of the national authorities for any such shortening of 

the time period to be made retrospective, in the sense that it related to sums 

which had been paid whilst the old period was still applicable.S6 However, any 

such retrospective restriction on the rights of recovery, to be lawful, required there 

to be 'transitional arrangements' allowing an adequate period after the enactment 
of the legislation curtailing the limitation period for the lodging claims for 

repayment which persons had been able to claim under the original legislation. 
Such transitional arrangements of at least six months were said to be necessary in 

a case where the immediate application to those claims of a limitation period 
shorter than that which was previously in force would have the effect of 

retroactively depriving some individuals of their right to repayment, or of 

allowing them too short a period for asserting that right. The Court stated that 

the transitional period must be sufficient to allow taxpayers who initially thought that 

the old period for bringing proceedings was available to them a reasonable period of 

time to assert their right of recovery in the event that, under the new rules, they would 

83 Case C- 343/96 Dilexport [1999] ECR I -579. 
84 Case C -62/00 Marks & Spencers v Commissioners for Customs and Excise [2002] ECR I -6325 at para 

38. 
85 Case C- 255/00 Grundig Italiana SpA y Ministero delle Finanze [2002] ECR I -8003. 
86 Compare with the Opinion of 14 March 2002 of AG Ruiz -Jarabo Colomer, delivered on 14 March 

2002, ibid at para 30: 'I have on other occasions expressed the doubts I harbour as regards the 

retroactive application of rules such as that in Article 29(1) of Law No 428. Those doubts turn into 

certainty in the case of an automatic and retroactive reduction in a limitation period or time -limit, on 

the grounds that the reduction is unexpected and contrary to the principle of the protection of 

legitimate expectations and to the principle of legal certainty. It would in my submission be contrary 

to the rule of the effectiveness of EU law.' 
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already be out of time. In any event, they must not be compelled to prepare their action 
with the haste imposed by an obligation to act in circumstances of urgency unrelated to 
the time -limit on which they could initially count 87 

In this regard the Court of Justice has held that legislative action on the part of 21.46 
each Member State is not necessarily required in order to recognise such indi- 
vidual EU law rights and enforceable legitimate expectations, so long as the legal 
position under national law is made sufficiently precise and clear, and that 
individuals are made fully aware of all their EU rights and, where appropriate, 
may rely on them before the national courts 88 

The CJEU has also ruled that EU law does not prevent a national legal system 21.47 
from disallowing repayment of charges which have been levied but were not due, 
where to do so would lead to unjust enrichment of the recipients.ß9 However, in 
order to comply with the requirements of EU law, the principle prohibiting unjust 
enrichment must be implemented in accordance with the general principles of EU 
such as that of equal treatment. The Court of Justice has further held that where a 
charge has been wrongly levied under EU law and it is established that only part 
of the charge has been passed on, the national authorities must repay the amount 
not passed on.90 But even where the charge is wholly incorporated in the price, 
the Court has ruled that the taxable person may suffer as a result of a fall in the 
volume of his sales which should be compensated for. What this means in the 
Court's analysis is that the existence and the degree of unjust enrichment which 
might form the basis for a claim for repayment in respect of a charge which was 
levied though not due can be established only following an economic analysis in 
which all the relevant circumstances are taken into account.91 

The Coherence and Consistency of the Jurisprudence of the Court of Justice 
in its VAT Repayment Cases: Constitutional Issues Arising 

One of the issues rarely -if ever -raised in EU law textbooks, is why the Court of 21.48 
Justice has increasingly convened itself as a Grand Plenum or Grand Chamber. 
The criteria for any decision to convene the CJEU en banc are not published. By 
contrast, it is easier to understand why the European Court of Human Rights 
convenes itself as a Grand Chamber, because it is in such a configuration that it 
constitutes an appeal court against a decision of a lower section of the Court, and 
the Strasbourg Court publishes its procedural rules which specify when its Grand 
Chamber will be convened and how it will be composed. 

87 Case C- 255/00 Grundig Italiana SpA, above n 85, para 38. 
BB See Case C- 365/93 Commission v Greece [1995] ECR I-499, para 9; Case C- 144/99 Commission y 

Netherlands [2001] ECR I -3541, para 17; and Case C -63/01 Evans y The Secretary of State for the 
Environment, Transport and the Regions and The Motor Insurers' Bureau [2003] ECR I -4447, para 35. 

89 Case 104/86 Commission y Italy [1988] ECR 1799, para 6; Case C- 343/96 Dilexport [1999] ECR 
I -579, para 47; and Joined Cases C- 441/98 & C- 442/98 Michailidis [2000] ECR I -7145, para 31. 

9° Joined Cases C- 192/95 to C- 218/95 Comateb and Others [1997] ECR I -165, paras 27 and 28. 

91 See, among other cases, Case C- 147/01 Weber's Wine World and Others [2003] ECR I- 11365, paras 
94 -100. 
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21.49 The UK courts, in having regard to Strasbourg jurisprudence under and in terms 
of section 2 of the Human Rights Act 1998, clearly give greater weight to Grand 
Chamber decisions of the European Court of Human Rights9 -as they are 

undoubtedly intended to by that Court -than to potentially more contestable 
decisions of sections of the Strasbourg Court, even in cases which involved the 
UK as a respondent.93 This is part of the inter- institutional public judicial 
dialogue between the international court sitting in Strasbourg and the Supreme 
Court sitting for the UK in London.94 

21.50 Article 251(1) TFEU states only that 'the Court of Justice shall sit in chambers or in 

a Grand Chamber, in accordance with the rules laid down for that purpose in the 

Statute of the Court of Justice of the European Union', while Article 16(3) of the 

Statute of the Court of Justice of the European Union provides that 'the Court 
shall sit in a Grand Chamber when a Member State or an institution of the Union 
that is party to the proceedings so requests'.95 

21.51 However, the CJEU does not convene itself as a Grand Chamber only in direct 
enforcement actions by or against the Member States or the EU institutions, but 
increasingly does so in Article 267 TFEU preliminary references 96 Thus Article 
44(3) of the 2010 Consolidation of the Rules of Procedure of the Court of Justice of 

the European Union states: 

The Court shall assign to the Chambers of five and three Judges any case brought before 
it in so far as the difficulty or importance of the case or particular circumstances are not 

such as to require that it should be assigned to the Grand Chamber. 

However, a case may not be assigned to a Chamber of five or three Judges if a Member 
State or an institution of the Communities, being a party to the proceedings, has 

requested that the case be decided by the Grand Chamber. For the purposes of this 

provision, 'party to the proceedings' means any Member State or any institution which 
is a party to or an intervener in the proceedings or which has submitted written 
observations in any reference of a kind mentioned in Article 103. A request such as that 

referred to in this subparagraph may not be made in proceedings between the Commu- 
nities and their servants.97 

21.52 So the 'easy' cases are apparently left to the three- and five -judge courts -such as 

were convened in the two Marks & Spencer preliminary references on the issue of 

92 See, eg, Cadder y HM Advocate [2010] UKSC 43, [2010] 1 WLR 2601, applying the Grand 
Chamber decision in Salduz v Turkey (2009) 49 EHRR 19; and Secretary of State for the Home Department 
v AF (No 3) [2010] AC 269 (UKSC), applying the Grand Chamber decision in A v United Kingdom (2009) 

49 EHRR 625. 
93 See R y Horncastle and another [2010] AC 373 (UKSC), refusing to apply the decision of the Fourth 

Section in Al- Khawaja and Tahery v United Kingdom (2009) 49 EHRR 1. 
94 See M Hartwig Much Ado About Human Rights: The Federal Constitutional Court Confronts 

the European Court of Human Rights' (2005) 6 German Law Journal 869, for an account of the view of 

Strasbourg from Karlsruhe. 
95 In Case C- 292/05 Lechouritou and others [2007] ECR I -1519, the Court of Justice held (at para 20) 

that 'it is apparent from the very wording of the third paragraph of Article 16 that individuals do not 

have standing to make such a request ... that the case be referred to a Grand Chamber'. 
96 For a recent Grand Chamber decision in an Art 267'l'FFU preliminary reference in a VAT case 

see, eg, Case C -97/09 Ingrid Schmelz v Finanzamt Waldviertel, 26 October, [2010] ECR I -nyr. 
97 [2010] OJ C177/1. 



Value Added Tax before the Court of Justice 851 

recovery of charges of VAT which were held by the CJEU to have been levied in 
contravention of the requirements of the relevant EU VAT legislation (Case 
C -62/00 Marks & Spencer Plc y Customs and Excise Commissioners (hereinafter 
referred to as 'the first preliminary reference'98); and Case C- 309/06 Marks & 
Spencer Plc y Customs and Excise Commissioners (hereinafter referred to as 'the 
second preliminary reference'99)). The Marks & Spencer litigation and in particular 
these two preliminary references to the CJEU raised big and difficult issues which 
ultimately spanned 13 years of litigation, and yet they were assigned, in the first 
reference, to the smallest possible configuration of the CJEU, the resulting 
decision of which was insufficiently clear (and /or set a whole new series of 
questions running) as to necessitate a second reference being made in the same 
case back to the Court of Justice. 

Even this second preliminary reference did not result in a reference to the Grand 21.53 
Chamber. Instead a five -judge section of the CJEU was then assigned to consider 
the case and, in doing so, reformulated the second series of questions asked of it 
by the House of Lords, questions which had been agreed in drafts prepared by 
the parties to the litigation and approved by the referring court. as The judgment 
of the CJEU in this second reference does not set out the Court's reasoning as 
regards how and why the national court had been mistaken in its formulation of 
the questions it referred to the CJEU. And such reasoning as is set out in the CJEU 
judgment in answering its own questions appears to elide or ignore crucially 
important points, however. For example, the judgment makes a reference both to 
the principle of 'fiscal neutrality' in VAT matters (the application of which 
requires traders to be in competition) and to the principle of equal treatment in 
general EU matters including tax (which requires only that comparators be 
similarly situated, rather than directly in competition with each other) in a 
manner which is less than clear. And it is unclear what principles are being 
applied by the CJEU in the second reference in finding that there is still an 
element of quantifiable loss in a claim by a trader for recovery of illegal levied 
VAT charges, even when those charges had been wholly passed on to the 
consumers who were not party to the case and who would not benefit from the 
windfall of being re -paid the wrongly charged VAT. The CJEU refers to the 
possibility that the higher price caused by the VAT decreased sales of the product, 
but there appears to have been no specific evidence before the court to substanti- 
ate such a claim. Indeed the CJEU rules that, even where there is evidence that a 
trader who has been refused repayment of VAT which was wrongly levied has not 
suffered any financial loss or disadvantage, 

the national court must, in principle, order the repayment in its entirety of the 
VAT payable to the trader who has suffered discrimination, in order to provide 
compensation for the infringement of the general principle of equal treatment, 
unless there are other ways of remedying that infringement under national law.10° 

98 [2002] ECR I -6325. 
99. [2008] ECR I -2283. 

100 See above n 99 at para 62. 
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21.54 To which the answer must be, what infringement causing what loss ? The paucity 
and poverty of the reasoning of the CJEU in this and other cases is matter of great 
regret in the context of an institution which prides and presents itself as being the 
ultimate guardian in the EU of the rule of law.101 But the confusion and 
contradiction in its judgments may be a systemic failing resulting from the 
manner in which judgments of the CJEU are produced since, in contrast to the 
practice of the European Court of Human Rights, no dissenting judgment are 
permitted in the decisions of the CJEU. But perhaps the fault lies not (just) in the 
inner workings of the CJEU, but in the terms of the European Communities Act 
1972 which, as currently interpreted, binds all UK courts -even at the highest 
constitutional level -to follow and apply all and any decisions of the Court of 

Justice, no matter the configuration and size of the bench constituting the CJEU, 

and no matter the strength or weakness of the decision resulting from a reference. 
The CJEU is assumed to bind by reason of its authority, rather than to have any 
need to persuade by the authority of its reasoning. 

21.55 Thus, unlike the situation pertaining to the UK highest court's relations with the 

Strasbourg Court, there has been little opportunity taken for judicial dialogue 
between the UK courts and the CJEU. This position may be contrasted with that 
of the German Constitutional Court, the Bundesverfassungsgericht, which has over 
the years issued a series of important and influential rulings detailing the German 
perspective on the proper constitutional interrelationship between EU law and 
national German . law,102 particularly when the CJEU is considered, by the 

Bundesverfassungsgericht as the ultimate guardian of the German constitution, to 

be straying into matters outside its competence and into the fundamentals of 

German constitutional law.lo3 

21.56 With no codified written constitution, the UK remains completely permeable, as a 

matter of UK constitutional law and practice, to the decisions of the CJEU- 
producing the paradox that what is, perhaps, the polity which is the least 

enthusiastically communautaire as a matter of national politics and sentiment, has 

national legal systems which are among the most integrated into the transna- 
tional federal legal structure that the CJEU has over the years created out of the 

European Treaties) °4 

101 See Case 294/83,'Les Verts' v European Parliament [1986] ECR 1339. 
102 See for example: A Steinbach 'The Lisbon Judgment of the German Federal Constitutional 
Court -New Guidance on the Limits of European Integration ?'(2010) 11 German Law Journal 368; 

and C Lebeck 'National Constitutionalism, Openness to International Law and the Pragmatic Limits 

of European Integration- European Law in the German Constitutional Court from EEC to the PJCC' 

(2006) 7 German Law Journal 907. 
103 For critical commentary on the approach of the Bundesverfassungsgericht to the CJEU see Alfred 

Grosse 'The Federal Constitutional Court's Lisbon Case: Germany's "Sonderweg" - An Outsider's 
Perspective' (2009) 10 German Law Journal 1263. 

104 See generally A O'Neill, Decisions of the European Court of Justice and their Constitutional 
Implications (London, Butterworths, 1994). 
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EXCISE DUTY 

Treaty Provisions 

Article 113 TFEU allows for the harmonisation by the EU legislator not only of 21.57 
turnover taxes such as VAT, but also of excise duties and other forms of indirect 
taxation, 

to the extent that such harmonisation is necessary to ensure the establishment and the 
functioning of the internal market and to avoid distortion of competition. 

Excise duty is levied by Member States on alcohol, tobacco products, and petrol 21.58 
and other mineral oil products.105 Duty on these products varies widely among 
the Member States. 

Different excise duty rates were held by the Court of Justice to be, in principle, 21.59 
compatible with the free movement principles of the Treaty, provided that they 
were completely neutral in effect as regards competition between domestic 
products and imported products.1o6 

In 1986 the Treaty of Rome was amended by the Single European Act, the stated 21.60 
purpose of which was to establish and complete by .1 January 1993 an internal 
market within the territory of the EU whereby goods, services, capital and labour 
could move freely throughout the territories of the Member States without regard 
to the existence This 
amended Article 8a (subsequent Article 14 EC), which was in the following terms: 

The European Community shall adopt measures with the aim of progressively establish- 
ing the internal market over a period expiring on 31 December 1992, in accordance with 
the provisions of this Article and of [re- numbered] Articles 15, 26, 47(2), 49, 80, 93 and 95 
and without prejudice to the other provisions of this Treaty. 

It is noteworthy that within this amended EC Treaty there was no exception made 21.61 
as to the goods covered by the rule of free movement throughout the internal 
market from 1 January 1993. In particular, there was no mention in the Treaty of 
tobacco, or alcohol or other goods commonly subject to excise duty within the 
Member States being exempted from the principle that goods should be able to be 
moved and traded freely within the EU without regard or reference to the 
frontiers of the Member States, and that remains the case in the replacement 
provisions of Article 26 TFEU, which provides that: 

'05 The Energy Taxation Directive 2003/96/EC (OJ [2003] L283/51), which entered into force on 1 

January 2004 and which widens the scope of the EU's minimum rate system for energy products, 
previously limited to mineral oils, to all energy products including coal, natural gas and electricity. 
The Directive is aimed at: reducing distortions of competition that currently exist between Member 
States as a result of divergent rates of tax on energy products; reducing distortions of competition 
between mineral oils and the other energy products that have not been subject to EU tax legislation up 
to now; increasing incentives to use energy more efficiently (to reduce dependency on imported 
energy and to cut carbon dioxide emissions); and allowing Member States to offer companies tax 
incentives in return for specific undertakings to reduce emissions. 

106 Case C- 367/93 FG Rodgers BV y Inspecteur der Invoerrechten en Accinjzzen [1995] ECR I -2229. 
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1. The Union shall adopt measures with the aim of establishing or ensuring the 
functioning of the internal market, in accordance with the relevant provisions of the 
Treaties. 

2. The internal market shall comprise an area without internal frontiers in which the 

free movement of goods, persons, services and capital is ensured in accordance 
with the provisions of the Treaties. 

3. The Council, on a proposal from the Commission, shall determine the guidelines 
and conditions necessary to ensure balanced progress in all the sectors concerned. 

Secondary Provisions of EU Law and Excise Duty 

21.62 Excise duty is seen by Member States not only as a valuable budgetary tool, but 
also as an instrument and reflection of social policy within the Member States. 
Thus, agreement on the equalisation of the rates charged by the Member States on 

these products was not immediately forthcoming. Agreement was instead 
reached in the course of 1992 on the way in which excise duty was to be 

structured and applied, so that all Member States would calculate the excise duty 
charged on alcohol,107 tobacco products108 and mineral oils109 on the same basis. 
Directives were also agreed setting the minimum rates of excise duty which 
might be charged by the Member States on alcoho1,110 cigarettes,m tobacco112 and 
mineral oils.113 In addition, these directives specified recommended target or 

'reference' rates which should be taken into account by the Member State when 
setting their rates. 

To allow Member States effectively to maintain and protect their widely varying 
rates of excise duty on these products even within the post -1992 frontier -free 

European internal market, agreement was reached in the Council to allow 

Member States to insist on the payment of their particular 'un- harmonised' excise 

duty on goods bought and imported from other Member States, notwithstanding 

107 Directive 92/83 /EEC [1992] OJ 316/21. In Case C- 163/09 Repertoire Culinaire Ltd v The 

Commissioners for Her Majesty's Revenue and Customs, 9 December, [2010] ECR I -nyr, the CJEU held that 

if products such as the cooking wine, cooking port and cooking cognac at issue in the main 

proceedings -which had been treated as not being subject to excise duty, or as being exempted from 

that duty under Directive 92/83, and released for consumption in the Member State of manufacture - 
were intended to be put on the market in another Member State, the latter must treat those products in 

the same way in its territory, unless there was concrete, objective and verifiable evidence that the first 

Member State had failed to apply the provisions of that Directive correctly, or that, in accordance with 

Art 27(1) thereof, it was justifiable to adopt measures to combat any evasion, avoidance or abuse 

which might arise in the field of exemptions, and to ensure the correct and straightforward application 
of such exemptions. 

109 Directive 92/78 /EEC [1992] OJ 316 /5. The European Commission on 16 July 2008 presented a 

Report and a proposal for a Directive to amend the current EU excise duty legislation on tobacco. This 

Directive was adopted by the Council on 16 February 2010 and published in the Official Journal ([2010] 

OJ L50 /1). It foresees a gradual increase in the EU minimum taxation levels on cigarettes and fine-cut 

tobacco up to 2014 and 2018 respectively. The Directive also aims to contribute to reducing tobacco 

consumption by 10% within the next five years. 
109 Directive 92/81 /EEC [1992] OJ 316/12. 
110 Directive 92/84/EEC [1992] OJ 316/29 as amended. 
111 Directive 92/79/EEC [1992] OJ 316/8. 
112 Directive 92/80 /EEC [1992] OJ 316/10. 
113 Directive 92/82 /EEC [1992] OJ 316/19. 
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the fact that the local excise duty on these goods had been paid at the time of their 
purchase. A distinction was made between commercial traffic and transport of 
goods by private people. For commercial traffic, the principle of taxation in the 
Member State of destination applies. Therefore, products which have already 
been released for consumption and which are transported to another Member 
State could be subject to excise duty in the Member State of destination. To avoid 
double taxation, Directive 2008/118/EC114 provides for a system of reimburse- 
ment of the excise duty paid in the first Member State, subject to conditions to be 
determined by that Member State. For excise products purchased by private 
travellers for their own use and transported by themselves from one Member 
State to another, the principle of taxation in the Member State of origin applies. 
This means that excise duty will be due only in the Member State of purchase and 
that no further excise duty applies in any other Member State to which the 
products are transported. Aside from the case of consumers purchasing goods for 
their own use, Directive 2008/118/EC sets out general arrangements applying to 
the cross - border transfer of products subject to national excise duty, and regulates 
the holding, movement and monitoring of such products 

Jurisprudence of the Courts on EU Law and Excise Duty 

Euro- defences to smuggling charges in UK courts 

In maintaining a system allowing Member States into which excisable goods have 21.63 
been imported from another Member State to insist upon payment of their own 
national excise duty in substitution for the excise duty paid at the point of 
purchase on the goods in the Member State from which the goods are being 
exported, Directive 2008/118/EC (and its predecessor Directive 92/12/EC115) 
effectively keeps in place fiscal barriers tending to impede the free trading of 
tobacco and alcohol goods as between the Member States. In R v Kelvin Moore and 
others,116 a case before Southwark Crown Court, it was argued by way of a 
defence to a criminal charge of evasion of payment of national excise duty on 
imported goods, that (the now repealed and replaced) Directive 92/12 was 
contrary to various provisions of the Treaty. The first argument presented on 
behalf of the accused in Moore was that Directive 92/12 was contrary to what is 
now Article 114 TFEU because, in effect, it allowed double taxation on imported 
goods, namely excise duty to be paid in both the exporting and importing States. 
The reply on behalf of the Crown was that the Directive, in fact, allowed for the 
excise duty in the exporting State either to be suspended or, if paid, to be 
reclaimed, and thereby avoided the problem of double taxation. The Crown's 
argument was accepted by the judge and the Euro- defence under Article 114 
TFEU rejected. The second defence argument presented on behalf of the accused 
Moore was that the effect of a high UK excise duty on alcohol and tobacco 

114 [2009] OJ L9/12. 
115 [1992] OJ L76/1. 
116 R v Kelvin Moore and others [1995] 1 CMLR 654. 
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imported from France was to impose a quantitative restriction on imports from 
the other Member States contrary to what is now Article 34 '1'FEU.117 The judge 
rejected this argument, too, holding that the free movement principles relied 
upon did not apply to trade covered by other provisions of the Treaty, for 
example customs duties or measures having equivalent effect.118 

21.64 R y Cousins and Narwani 119 concerned an appeal against conviction of a con- 
spiracy to contravene section 170 of the Customs and Excise Management Act 
1979 by the importation from France for re -sale in the UK of substantial quantities 
of beer, wine, spirits and tobacco products. As in the case of Kelvin Moore (who 
had absconded after his conviction), it was argued on behalf of the appellants that 
the requirement under domestic law that UK excise duty be paid at the point of 

importation was in conflict with the principles of EU law and must yield to them 
such as to invalidate the convictions. It was argued that the completion of the 
internal market envisaged by what is now Article 26 TFEU required the elimina- 
tion of fiscal frontiers between Member States and consequently the ending of the 
imposition of tax on imports from other Member States, such as UK excise duty 
on alcohol and tobacco imported from France. The Criminal Division of the Court 
of Appeal of England and Wales accepted that, at first sight, what is now Article 
26 'l'FEU prohibited any tax payable on the import of goods from one Member 
State to another, but found that the provisions of Directive 92/12 were neverthe- 
less compatible with the principles of EU law since they ensured 'a level playing 
field where the traders of all Member States will compete on equal terms, given 
that what is now Article 114 TFEU clearly envisaged different excise tax regimes 
continuing within each Member State pending harmonisation.128 

The avoidance of excise duties and the Court of justice 

21.65 In R y Commissioners of Customs and Excise, ex p EMU Tabac SARL, the Man in Black 

Ltd and John Cunningham,12' the Court of Justice considered a preliminary refer- 

ence from the Court of Appeal concerning an application by the Commissioners 
for Customs and Excise for an injunction against the appellants continuing to 

operate an agency arrangement whereby smokers in the UK ordered for their 
personal use and consumption up to 800 cigarettes at a time which were then 
bought on their behalf in Luxembourg. Under the arrangement, the smokers paid 
only Luxembourg excise duty and avoided UK excise duty. The validity of the 

provisions of Directive 92/12 themselves was not challenged on the appellants' 

117 See Case C -47/88 Commission of the EU v Denmark [1990] ECR 4509. 
118 Relying on Case 74/76 Ianelli & Volpi SpA v Ditta Paolo Meroni [1977] ECR 557 at para 9. See, 

however, Case 189/95 Criminal Prosecution against Harry Franzén [1997] ECR I -5909, where the Court of 

Justice found that the restrictive licensing provisions on the retailing of alcohol in Sweden contra- 
vened the principles of free movement of goods. 

119 R v Cousins and Narwani [1995] 3 CMLR 424 (EWCA). 
120 The reasoning of the Court of Appeal of England and Wales was subsequently approved of in 

Scotland by the High Court of Justiciary acting as a Court of Criminal Appeal in HM Advocate v Orru 

and Stewart, 1998 SCCR 59 (HCJ). 
121 Case C- 296/95 Commissioners of Customs and Excise Ltd v EMU Tabac SARL, the Man in Black Ltd 

and John Cunningham [1998] ECR I -1605. 
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behalf. Instead, the matter at issue was the interpretation of the Article 8 
provision exempting products acquired by private individuals for their own use 
from payment of excise duty other than in the Member State in which the 
products were acquired, and in particular whether or not Article 8 of Directive 
92/12 permitted an interpretation of the concept of 'importation for personal use' 
such as to attract relief from payment of the importing State's excise duty when 
an agent was used to purchase and transport the goods under a commercially - 
devised scheme designed to avoid payment of such duty on tobacco. The Court of 
Justice found the scheme to be unlawful, rejecting arguments based on national 
law to the, effect that he who acts through an agent acts for himself. 

After these imaginative efforts to use and apply EU law to get round high UK 21.66 
excise duties, the subsequent case law of the Court of Justice on alcohol duties has 
concerned the specific details of the application of the provisions of the relevant 
Directive and has rarely raised general matters of principle.12 

INDIRECT EFFECTS OF DIRECT TAXATION 

Personal Taxation 

The EU has no competence under the Treaty to legislate in the areas either of 21.67 
personal income tax tax. At the the 
put forward proposals for a degree of coordination at EU level in order to 
safeguard the application of the Treaty freedoms and to eliminate tax obstacles to 
cross -border activities. The Commission has also referred to the need to coordi- 
nate personal income taxes to prevent double taxation or unintentional non- 
taxation in cross - border situations, or to tackle cross- border tax evasion. 
Moreover, the need to avoid distortions to the movement of capital and the need 
to ensure effective taxation of interest payments received by individuals in 
Member States other than the Member State of residence, have led to the adoption 

i See, eg, Case C -83/08 Glückauf Brauerei [2009] ECR I -2857 on the harmonisation of the structures 
of excise duties under Art 4(2) of Directive 92/83/EEC in relation to a small independent brewery 
which was legally and economically independent of any other brewery; Case C- 458/06 Gourmet 
Classic [2008] ECR 1 -4207 on whether alcohol contained in cooking wine was liable to exemption from 
harmonised duty; Case C -63/06 Profisa [2007] ECR 1 -3239, which concerned the alcohol contained in 
chocolate products and whether that was exempted from the harmonised excise duty; Case C -5/05 
Joustra [2006] ECR I- 11075, which concerned Directive 92/12/EEC Arts 7 -10 and the determination of 
the Member State in which duties are chargeable in relation to the acquisition by a private individual 
of wine for his own use and that of other private individuals; Case C- 482/98 Italy y Commission [2000] 
ECR I -10861 on the lawfulness of the Commission's denying authority to Italy to refuse the grant of 
exemption to certain products exempt from excise duty under Council Directive 92/83; Case C- 455/98 
Salumets and Others [2000] ECR I -4993 on the contraband importation of ethyl alcohol; Case C -434/ 
97Commission y France [2000] I -1129, an action for failure to fulfil obligations under Directive 
92/12 /EEC in relation to a specific tax levied on beverages with a high alcohol content; Case C- 166/98 
Société critouridienne de distribution [1999] ECR I -3791, concerning internal taxation contrary to Art 110 
TFEU and Directives 92/83 /EEC and 92/84/EEC; and Case C- 394/97 Heinonen [1999] ECR I -3599, 
concerning goods contained in travellers' personal luggage and travellers arriving from non -member 
countries with duty-free allowances, and whether Member State authorities could lawfully prohibit 
imports linked to a minimum period spent abroad. 
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of Directive 2003/48/EC123 on the taxation of interest payments on savings, 
which seeks to enable such interest payments to be made subject to effective 
taxation in accordance with the laws of the Member State of residence. 

21.68 The Commission has also noted that Member States did not allow tax deductions 
for pension contributions paid to pension funds in other Member States. This, in 
its view, effectively sealed off their national pension markets from competition 
from other Member States and created major obstacles to pan- European funds 
and the free movement of workers. This has now been dealt with in a series of 

infringement actions taken before the Court of Justice by the Commission against 
the Member States. 

Corporate Taxation 

21.69 In order to encourage cross - border investment and activity, the Commission has 
been concerned to reduce fiscal disparities among Member States in the area of 

business taxation. The Court of Justice has held that the corporation tax regimes 
of Member States may not distinguish between companies resident within that 
Member State and companies which are incorporated and resident within 
another Member State.124 Thus a German corporation subject to national taxation 
of its operations within the UK is entitled to the same treatment and tax breaks as 

any UK- incorporated company, since although direct taxation falls within the 

competence of the Member States, that competence has to be exercised so as to 

avoid discrimination on grounds of nationality.125 Further, it has been held that 
specific relief from national taxes may constitute an unlawful and anti- 
competitive State aid by a Member State if this relief is not applied uniformly to 

all competing undertakings within the territory of the Member State.126 

21.70 The rationale for EU involvement is that differences in the taxation of company 
profits and capital gains within the internal market of the EU may have an 

influence on companies' investment decisions. In order to maintain the 'level 
playing field' and prevent distortion in competition, an increasing number of 

directives dealing with issues of company taxation have been issued by the EU. 

Their aim is, ultimately, to set up common and coordinated systems of corpora- 
tion tax in the Member States, which will have the effect, among others, of 

making cross - border trading and other income transactions less complex. 

21.71 There has also been discussion regarding the possibility of harmonising the tax 

base for corporation tax by having a common method throughout the Member 
States for calculating the taxable profits on which corporation tax may be levied. 
This will ensure that firms that do business in several Member States will not be 

at a disadvantage compared to those who restrict their activities to only one State. 

123 [2003] OJ L157/38. 
124 Case C- 330/91 R v Inland Revenue Commissioners, ex p Commerzbank AG [1993] ECR I -4017. 
125 See, eg, Case C- 107/94 Asscher v Staatsecretaris van Financien [1996] ECR I -3089. 
126 Case 387/92 Banco de Credito Industrial SA v Ayuntamiento de Valencia [1994] ECR I -877. 
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Directives have been adopted on a common system of taxation applicable to 21.72 
reorganisation across the Member States within the one corporate group127 and 
on the taxation of dividend payments from a subsidiary in one Member State to 
its parent company in another.128 An arbitration procedure between Member 
States' tax authorities has been set up by multilateral convention among the 
Member States, designed to prevent double taxation of profit transfers between 
associated companies in different Member States.129 

The Commission has claimed that the centralist concept of the maximum harmo- 21.73 
nisation of national laws at EU level has been abandoned in the name of 
subsidiarity. Subsidiarity is the principle, embodied in Article 5(1) TFEU, that the 
EU should take action only if and in so far as the objectives of the proposed action 
cannot be ,sufficiently achieved by the Member States. Thus, in the field of 
company taxation, further measures for harmonisation of national laws or other 
EU initiatives will be proposed only in so far as it can be shown that continuing 
differences in Member States' tax systems significantly affect the competitive 
situation and investment behaviour of business undertakings. 

127 See Directive 2009/133/EC [2009] OJ L310/34 on the common system of taxation applicable to 
mergers, divisions, partial divisions, transfers of assets and exchanges of shares concerning companies 
of different Member States and to the transfer of the registered office of a of a European company 
(Societas Europaea or SE), as established in Council Regulation (EC) No 2157/2001 on the Statute for a 
European company (SE) ([2001] OJ L294/1) and a European Cooperative Society (SCE), as established 
in Council Regulation (EC) No 1435/2003 on the Statute for a European Cooperative Society (SCE) 
([2003] OJ L207/1). 

128 Directive 90/435/EEC [1990] OJ L225/6. See Case C- 283/94 Denkavit International BV v 
Bundesamt fiir Finanzen [1996] ECR I -5063 for a successful challenge to the German implementation of 
this Directive. The Directive has subsequently been amended by Directive 2003/123/EC [2003] OJ 
L7/41 on the common system of taxation applicable in the case of parent companies and subsidiaries 
of different Member States. At the time of writing there was a proposal for a new directive 
consolidating and amending its terms: see Commission Proposal for a Council Directive on the 
common system of taxation applicable in the case of parent companies and subsidiaries of different 
Member States (Recast) COM(2010) 784 final (Brussels, 4 January 2011). 

129 Commission Instrument No 90/436/EEC [1990] OJ L225/190. See too Code of conduct for the 
effective implementation of the Convention on the elimination of double taxation in connection with 
the adjustment of profits of associated enterprises [2006] OJ C- 176/02. 
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EU Workplace Safety and Health Law 

INTRODUCTION 

22.01 The general law relating to safety and health in the workplace in the UK has, 

since 1 January 1993, been based on EU law. Such matters as the duties incumbent 
upon an employer to provide his employees with a safe place of work, a safe 

system of work, and suitable and appropriate personal equipment where reason- 
ably necessary for the performance of their job, are now covered by UK regula- 
tions which seek to implement EU directives. The existing common law relating 
to safety and health, as well as the provisions of such statutes as the Factories Act 

1961 and the Health and Safety at Work etc Act 1974 which have not been 

expressly repealed by these regulations, can be properly understood, interpreted 
and applied in the UK only in the light of the relevant provisions of EU Law. On 

the Commission's own estimation: 

Health and safety at work is now one of the most important and most highly developed 
aspects of EU policy on employment and social affairs. Thanks to the adoption and 

application in recent decades of a large body of Community laws, it has been possible to 

improve working conditions in the EU Member States and make considerable progress 
in reducing the incidence of work -related accidents and illnesses? 

22.02 The Europeanisation of workplace health and safety would appear to be, in part, 

a conscious response to the aging of the population and workforce in the EU .2 

One of the main aims of the greater regulation of health and safety is avowedly to 

reduce workplace accidents with a view to maximising the ability of individuals 
to continue working and preventing early withdrawal from the labour market. In 

2001, the Stockholm European Council undertook to raise the average employ- 
ment rate in the EU for men and women within the 55-64 age group to 50 per cent 

by 2010. In 2002, the Barcelona European Council concluded that 'a progressive 
increase of about five years in the effective average age at which people stop 

working in the European Union should be sought by 2010'. A safer work 

environment is seen to be one of the necessary conditions for the achievement of 

these goals. 

' Communication from the Commission to the European Parliament, the Council, the European 
Economic and Social Committee (ECOSOC) and the Committee of Regions COM(2007) 62 final 

(Brussels, 21.2.2007), Improving quality and productivity at work: Community strategy 2007 -2012 on health 

and safety at work, at 2. 
2 See Commission Communication, The demographic future of Europe from challenge to opportunity, 

COM(2006) 571. 
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TREATY PROVISIONS 

The first European directives on safety and health at work were adopted on the 22.03 
basis of the general market harmonisation provisions (in the former Articles 100 
and 100a of the EC Treaty). This was due to a lack of an explicit legislative 
competence in the Treaty in the field of safety and health at work until the 
mid- 1980s. Until then occupational safety and health was seen as an annex to 
market harmonisation and the economic policies of the European Economic 
Community. The Single European Act 1987 first introduced a new legal provision 
on social policy to the Treaty, aiming at 'improvements, especially in the working 
environment, as regards the health and safety of workers'. The new Social 
Chapter of the Treaty authorised the European Commission to promote social 
dialogue between employers and labour representatives at a European level. 

As with EU employment protection legislation, the current Treaty basis for EU 22.04 
involvement in safety and health is to be found in the 'Social Policy' provisions of 
Title X of the TFEU, in particular Article 152, which provides that the EU shall 
support and complement the activities of the Member States in, among other 
fields, the improvement of the working environment to protect workers' safety 
and health, and that with a view to achieving the objectives set out in Article 151 
TFEU, namely the promotion of employment, improved living and working 
conditions, proper social protection, dialogue between management and labour, 
the development of human resources with a view to lasting high employment 
and the combating of social exclusion. In order to promote the dual objectives of 
an improvement of workers' safety and health combined with harmonisation of 
Member States' legislation, the EU legislator is empowered to adopt directives 
under the ordinary legislative procedure after consultation with the Economic 
and Social Committee and the Committee of the Regions. 

Measures adopted under Article 152 TFEU apply to all Member States of the EU, 22.05 
including the UK. There is no Treaty provision allowing for a Schengen -style 
inner core3 or an opt -out to create a two -speed Europe in matters concerning 
workplace safety and health. Further, Member States may now undertake inter- 
national commitments in this area only within the framework of EU institutions .4 

Among the relevant EU institutions are: the European Agency for Safety and 
Health at Work (EU- OSHA)5; and the European Foundation for the Improvement 
of Living and Working Conditions (EUROFOUND).6 

3 The Schengen Agreement and the Schengen acquis which apply to issues of free movement of 
people within the EU are discussed in ch 15 above at para 15.75. 

See Opinion 2/91 Re ILO Convention on Chemicals at Work [1993] ECR I -1061. 

5 Established by Council Regulation (EC) 2062/94 [1994] OJ L216/1. 
6 Established by Council Regulation (EEC) 1365/75 [1975] OJ L139/1. 
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EU FUNDAMENTAL RIGHTS AND SAFETY AND HEALTH IN THE WORKPLACE 

EU Charter of Fundamental Rights 

22.06 Article 31(1) CFR -under the heading 'fair and just working conditions'- states 
that 'every worker has the right to working conditions which respect his or her 
health, safety and dignity'. 

22.07 This EU Charter Article is said, in the authorised Praesidium Explanations, to 

'draw on', amongst others, provisions of the 'Social Charters adopted by the 
Union and by the Council of Europe' which are referred to in Recital 4 of the 

Charter's Preamble, as follows: 

a) Article 3 of the original 1961 Council of Europe Social Charter, which is in the 

following terms: 

Article 3 -The right to safe and healthy working conditions 

With a view to ensuring the effective exercise of the right to safe and healthy working 
conditions, the Contracting Parties undertake: 

1. to issue safety and health regulations; 

2. to provide for the enforcement of such regulations by measures of supervision; 

3. to consult, as appropriate, employers' and workers' organisations on measures 
intended to improve industrial safety and health. 

b) Point 19 of the 1989 EU Community Charter on the Fundamental Social 

Rights of Workers, which states: 

Health protection and safety at the workplace 

19. Every worker must enjoy satisfactory health and safety conditions in his working 
environment. Appropriate measures must be taken in order to achieve further 
harmonization of conditions in this area while maintaining the improvements 
made. 

The measures shall take account, in particular, of the need for the training, information, 
consultation and balanced participation of workers as regards the risks incurred and the 

steps taken to eliminate or reduce them. 

The provisions regarding implementation of the internal market shall help to ensure 

such protection. 

c) Article 26 of the revised 1996 Council of Europe Social Charter, which 

stipulates: 

Article 26-The right to dignity at work 

With a view to ensuring the effective exercise of the right of all workers to protection of 

their dignity at work, the Parties undertake, in consultation with employers' and 

workers' organisations: 
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1. to promote awareness, information and prevention of sexual harassment in the 
workplace or in relation to work and to take all appropriate measures to protect 
workers from such conduct; 

2. to promote awareness, information and prevention of recurrent reprehensible or 
distinctly negative and offensive actions directed against individual workers in the 
workplace or in relation -to work and to take all appropriate measures to protect 
workers from such conduct. 

European`Convention on Human Rights -Case Law 

Although the ECHR being concerned primarily with the civil and political 22.08 
rights of the individual in relation to the Statc does not contain express 
provisions mirroring the social rights set out in para 22.07 above, some of its 
provisions have been interpreted in a manner which might be said to impact 
upon issues concerned with working conditions and safety and health in the 
workplace. 

Article 2 ECHR 

The requirement to protect 'everyone's right to life' in Article 2(1) ECHR has been 22.09 
interpreted by the European Court of Human Rights as carrying with it a number 
of procedural rights. In particular, from or about 1998 the Strasbourg Court has 
implied or read into Article 2 positive obligations on the State to establish and 
enforce a general framework of laws, precautions and procedures to ensure the 
due protection of the lives of individuals within its (legal) jurisdiction. Thus in 
LCB y United Kingdom,' in the context of complaints about the failure of the UK to 
monitor the extent of servicemen's exposure to radiation in the context of UK 
nuclear tests carried out on Christmas Island in the 1950s, or to warn and advise 
them of the risks to themselves and any children of illness consequent upon such 
radiation exposure, the Court observed that 

The Court considers that the first sentence of Article 2 §1 enjoins the State not only to 
refrain from the intentional and unlawful taking of life, but also to take appropriate 
steps to safeguard the lives of those within its jurisdiction ... The Court's task is, 
therefore, to determine whether, given the circumstances of the case, the State did all 
that could have been required of it to prevent the applicant's life from being avoidably 
put at risk.8 

Pereira Henriques v Luxembourg9 concerned the death of building labourer, who 22.10 
had been killed by the collapse of a wall on a construction site being operated by 
private companies. The Strasbourg Court in that case found that there had been 
no breach by the State of any of its substantive obligations under Article 2 ECHR 
to protect the life of the deceased workman, but that deficiencies in the conduct of 

' LCB y United Kingdom (1999) 27 EHRR 212. 
8 Ibid at para 36. 
9 Pereira Henriques y Luxembourg [2006] ECHR 60255/00 (Fourth Section, 9 May 2006). 
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the health and safety prosecution following upon his death constituted a breach 
of the procedural obligations under Article 2 ECHR As the Court stated: 

47. The petitioners claim that Article 2 of the Convention requires the State to conduct 
an effective investigation in the presence of both parties to which the family of the 
deceased ought to have had access. 

48. In this case only preliminary reports were compiled and the public prosecution 
service decided to abandon the case without conducting further inquiries. The 

petitioners were left in ignorance for a long time concerning the progress made in 

the accident investigation. In the end they obtained no information as to the 
reasons for abandoning the investigation with no follow up, apart from the fact that 
they could see the words 'ad acta inf. non etablie' had been written on an exhibit in 

the file. 

49. The petitioners consider that the preliminary investigation reports determined 
without the shadow of a doubt, that serious breaches had been committed of work 
safety legislation. These same reports sowed however enormous discrepancies 
concerning the question of the circumstances and the potential causes of the fatal 

accident. Under these conditions only an in -depth investigation could have estab- 

lished the truth as to the events that occurred. Yet no building expert was invited to 

the site to give a technical opinion. On the contrary the deputy public prosecutor 
rejected the offer made by ITM 'the Work and Mines Inspectorate') to appoint such 

an expert and decided to abandon the case. 

50. The petitioners thus conclude that the State was lacking in its obligation to provide 
the protection of due process in respect of the right to life. 

22.11 In Silih y Slovenia,'° a case before the Strasbourg Court concerning the death in 

hospital of a 20 -year -old man, allegedly as a result of medical negligence 
following an allergic reaction to a drug administered to him which resulted in his 

going into anaphylactic shock, the Grand Chamber summarised the current state 

of evolution of the duties imposed on the State under and in terms of Article 2 

ECHR: 

a) The procedural obligation under Article 2 ECHR is not dependent on 

whether or not the State is ultimately found to be responsible for the death 

(paragraph 156). 
b) The Court examines the question of procedural obligations to investigate 

deaths under Article 2 ECHR quite separately from the question of compli- 

ance with the substantive obligation to protect life, and where appropriate it 
has found a separate violation of Article 2 ECHR on that account (paragraph 
158). 

c) The Court may find there to be a breach of a procedural obligation under 
Article 2 ECHR even in the absence of any complaint as to the substantive 
aspect of Article 2 ECHR (paragraph 158). 

d) The procedural obligation to carry out an effective investigation under Article 

io Silih v Slovenia (2009) 49 EHRR 37 (Grand Chamber, 9 April 2009). 
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2 ECHR may therefore be said to have evolved into a separate and autono- 
mous duty from the substantive duty to protect life under Article 2 ECHR 
(paragraph 159). 

e) The procedural steps required by Article 2 ECHR include not only an 
effective investigation into the death of the person concerned, but also the 
institution of appropriate proceedings for the purpose of determining the 
cause of the death and holding those responsible to account (paragraph 163). 

In Zashevi v Bulgarian the Strasbourg Court confirmed that what it called the 22.12 
'separate and autonomous duty' of investigation under and in terms of Article 2 
ECHR 'mày differ, both in content and in terms of its underlying rationale, 
depending on the particular situation that has triggered it'12, albeit that 'any such 
investigation must comply with certain minimum requirements [as] ... set out, 
with reference to deaths not involving State action, in ... the Court's judgment in 
the case of Kolevi v Bulgaria'.13 In Zashevi the ECtHR also usefully summarised 
the various situations in which the procedural investigative obligations implicit 
in Article 2 ECHR have been found to apply by the Court. In the first instance the 
court noted that despite the lack of involvement of State agents in Mr Ivaylo 
Zashev's killing, the authorities were still under an obligation to carry out an 
effective investigation of the circumstances in which he lost his life. The court in 
Zashevi then reiterated the clear line of Strasbourg case law to the effect that that 
Article 2 §1 imposes on the State a duty to secure the right to life by putting in 
place effective criminal law provisions to deter the commission of offences 
against the person, backed up by law enforcement machinery for the prevention, 
suppression and sanctioning of breaches of such provisions14 and confirmed that 

11 Zashevi v Bulgaria [2010] ECHR 19406/05 (Fifth Section, 2 December 2010). 
12 See Banks and Others v United Kingdom (2007)45 EHRR SE2 and, mutatis mutandis, Beganovie v 

Croatia [2009] ECHR 46423/06 (First Section, 25 June 2009) at paras 69 -71: 'Once the Court has found 
that the level of severity of violence inflicted by private individuals attracts protection under art 3 of 
the Convention, its case law is consistent and clear to the effect that this article requires the 
implementation of adequate criminal -law mechanisms (see A y UK [1998] ECHR 25599/94; MC v 
Bulgaria [2003] ECHR 39272/98; and Secic v Croatia [2007] ECHR 40116/02). However, the scope of the 
State's positive obligations might differ between cases where treatment contrary to art 3 of the 
Convention has been inflicted through the involvement of State agents and cases where violence is 
inflicted by private individuals. The Court observes in the first place that no direct responsibility can 
attach to Croatia under the Convention for the acts of the private individuals in question. The Court 
observes, however, that even in the absence of any direct responsibility for the acts of a private 
individual under art 3 of the Convention, State responsibility may nevertheless be engaged through 
the obligation imposed by art 1 of the Convention. In this connection the Court reiterates that the 
obligation on the High Contracting Parties under art 1 of the Convention to secure to everyone within 
their jurisdiction the rights and freedoms defined in the Convention, taken together with art 3, 
requires States to take measures designed to ensure that individuals within their jurisdiction are not 
subjected to torture or inhuman or degrading treatment or punishment, induding such ill- treatment 
administered by private individuals (see A v UK [1998] ECHR 25599/94 at para 22). Furthermore, art 
3 requires States to put in place effective criminal -law provisions to deter the commission of offences 
against personal integrity, backed up by law- enforcement machinery for the prevention, suppression 
and punishment of breaches of such provisions (see, mutatis mutandis, A v UK [1998] ECHR 25599/94 
at para 22, and Nachova v Bulgaria [2005] ECHR 43577/98 and 43579/98 at para 96), and this 
requirement also extends to ill- treatment administered by private individuals (see Secic v Croatia 
[2007] ECHR 40116/02 at para 53)'. 

13 Kolevi v Bulgaria [2009] ECHR 1108/02(Fifth Section, 5 November 2009) at paras 192 -94. 
14 Osman y United Kingdom (2000) 29 EHRR 245 at para 115: 'It is common ground that the State's 

obligation in this respect extends beyond its primary duty to secure the right to life by putting in place 
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that obligation requires by implication that there should be some form of effective 
official investigation when individuals have died in violent or suspicious circum- 
stances, even if there is no indication that the death is due to State action. It noted 
that the European Court of Human Rights had previously found that the Article 2 

procedural investigative obligation had been found to apply in the following 
cases, among others: 

concerning inter- prisoner violence ;15 

concerning homicides by prisoners benefiting from early release or social 

reintegration schemes;16 - concerning racist attacks ;17 

concerning high- profile assassinations;'$ 

effective criminal law provisions to deter the commission of offences against the person backed up by 

law enforcement machinery for the prevention, suppression and sanctioning of breaches of such 
provisions. It is thus accepted by those appearing before the Court that Article 2 of the Convention 
may also imply in certain well- defined circumstances a positive obligation on the authorities to take 

preventive operational measures to protect an individual whose life is at risk from the criminal acts of 

another individual.' 
15 Paul and Audrey Edwards v United Kingdom (2002) 35 EHRR 19 at para 69: '...[T]here should be 

some form of effective official investigation when individuals have been killed as a result of the use of 

force. The essential purpose of such investigation is to secure the effective implementation of the 
domestic laws which protect the right to life and, in those cases involving State agents or bodies, to 

ensure their accountability for deaths occurring under their responsibility. What form of investigation 
will achieve those purposes may vary in different circumstances. However, whatever mode is 

employed, the authorities must act of their own motion, once the matter has come to their attention. 
They cannot leave it to the initiative of the next of kin either to lodge a formal complaint or to take 

responsibility for the conduct of any investigative procedures.' 
16 Mastromatteo v Italy [2002] ECHR 37703/97 (Grand Chamber, 24 October 2002) at paras 89 -91: 

'The Court reiterates that the positive obligations laid down in the first sentence of art 2 of the 

Convention also require by implication that an efficient and independent judicial system should be set 

in place by which the cause of a murder can be established and the guilty parties punished (see, 

mutatis mutandis, Calvelli and Ciglio v Italy [2002] ECHR 32967/96 at para 51). ... The form of 

investigation may vary according to the circumstances. In the sphere of negligence, a civil or 

disciplinary remedy may suffice (see Calvelli and Ciglio v Italy [2002] ECHR 32967/96 at para 51). In an 

investigation into a death for which State agents or authorities are allegedly responsible, it is 

necessary for the persons responsible for the investigation to be independent from those implicated in 

the events. This means hierarchical or institutional independence and also practical independence...' 
See, too, Maiorano and Others v Italy [2009] ECHR 28634/06 (Second Section, 15 December 2009) 

where the Court held that the Italian State was responsible in respect of a double murder committed 
by a dangerous offender on day release from prison, and had failed to conduct a satisfactory 
investigation into individual negligence within the Italian judicial system. 

17 Menson v The United Kingdom (2003) 32 EHRR CD 220 and Angelova and Iliev v Bulgaria (2008) 47 

EHRR 7 at para 98: 'Although there was no state involvement in the death of the applicants' relative, 

the Court considers that the abovementioned basic procedural requirements apply with equal force to 

the conduct of an investigation into a life- threatening attack on an individual, regardless of whether or 

not death results. Moreover it would add that, where that attack is racially motivated, it is particularly 
important that the investigation is pursued with vigour and impartiality, having regard to the need to 

reassert continuously society's condemnation of racism and to maintain the confidence of minorities 
in the ability of the authorities to protect them from the threat of racist violence.' 

18 Kolevi v Bulgaria above n 13 at paras 191 -92, 194: 'The obligation of States to protect the right to 

life under art 2 of the Convention requires by implication that there should be an effective official 

investigation when individuals have been killed. The duty to conduct such an investigation arises in 

all cases of killing and other suspicious death, whether the perpetrators were private persons or State 

agents or are unknown (see Menson v UK [2003] ECHR 47916/99; Nachova v Bulgaria [2005] ECHR 

43577/98 and 43579/98, para 110; Kaya v Turkey [2006] ECHR 4451/02, para 35, 24 October 2006; and 

Angelova and Iliev v Bulgaria [2007] ECHR 55523/00, para 93). The investigation must be effective in the 

sense that it is capable of leading to the establishment of the relevant facts and the identification and 
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- concerning domestic violence;19 - concerning car accidents ;20 - concerning deadly accidents on construction sites 21 and - concerning suspicious deaths.22 

punishment of those responsible. The authorities must have taken the reasonable steps available to 
them to secure the evidence concerning the incident. The investigation's conclusions must be based on 
thorough, objective and impartial analysis of all relevant elements. While the obligation to investigate 
is of means only and there is no absolute right to obtain a prosecution or conviction, any deficiency in 
the investigation which undermines its capability of establishing the circumstances of the case or the 
person responsible is liable to fall foul of the required measure of effectiveness (see Nachova, cited 
above, para 165; Ramsahai v Netherlands [2007] ECHR 52391/99, para 321 Brecknell v UK [2007] ECHR 
32457/04, para 66, 27 November 2007).... There must be a sufficient element of public scrutiny of the 
investigation or its results to secure accountability in practice, maintain public confidence in the 
authorities' adherence to the rule of law and prevent any appearance of collusion in or tolerance of 
unlawful acts. Furthermore, a requirement of promptness and reasonable expedition is also implicit in 
the notion of effectiveness. It must be accepted that there may be obstacles or difficulties which 
prevent progress in an investigation in a particular situation. However, a prompt response by the 
authorities in investigating a use of lethal force is essential (see McKerr v UK [2001] ECHR 28883/95, 
para 114 and Ramsahai, cited above, para 321).' 

19 Opuz v Turkey (2010) 50 EHRR 28 at paras 150 and 151. 
20 Al Fayed v France (2008) 46 EHRR SE7 at paras73, 75: 'The mere fact that the authorities have 

been informed of the death will give rise ipso facto to an obligation under Art.2 of the Convention to 
carry out an effective investigation into the circumstances in which it occurred (see Sabuktekin v Turkey 
(2003) 36 EHRR 19, para.[98] and Kayak v Turkey No.53489/99, para.[45], July 6, 2006).... For a 
homicide investigation to be regarded as effective, it should be capable of leading to the identification, 
and potentially the punishment, of those responsible (see Ogur v Turkey (2001) 31 EHRR 40, para.[88]). 
This is not an obligation of result, but one of means. The authorities must have taken the reasonable 
steps available to them to secure the evidence concerning the incident (see, for example, Salman v 
Turkey (2002) 34 EHRR 17, para.[106]; Tanrikulu v Turkey (2000) 30 EHRR 950, para.[109]; Gill v Turkey 
(2002) 34 EHRR 28, para.[89]; and Güngör v Turkey No.28290/95, para.[69], March 22, 2005). Any 
deficiency in the investigation which undermines its ability to establish the cause of the victim's death 
or to identify the perpetrator or perpetrators may lead to the conclusion that it is ineffective (see Hugh 
Jordan v United Kingdom (2003) 37 EHRR 2, para.[127],), and a requirement of promptness and 
reasonable expedition is implicit in this context (see, for example, Mahmut Kaya v Turkey No 22535/93, 
paras [106] -[107], ECHR 2000 -III, and Güngör, cited above, para [70]). 

See too Rajkowska v Poland [2007] ECHR 37393/02 (Fourth Section, 27 November 2007) and Railean v 
Moldova [2010] ECHR 23401/04 (Fourth Section, 5 January 2010) at para 30: 'The Court recalls that in 
the above -cited Al Fayed v France (dec) [2007] ECHR 38501/02 and Rajkowska v Poland (dec) [2007] 
ECHR 37393/02 it was not disputed that the State's obligations under art 2 of the Convention arose in 
the context of a death resulting from a traffic accident.' 

21 Pereira Henriques v Luxembourg above n 9 at paras 12 and 54-63. 
22 Rantsev v Cyprus and Russia (2010) 51 EHRR 1 at para 234: 'The Court acknowledges at the outset 

that there is no evidence that Ms Rantseva died as a direct result of the use of force. However, as noted 
above, this does not preclude the existence of an obligation to investigate her death under art.2. In 
light of the ambiguous and unexplained circumstances surrounding Ms Rantseva's death and the 
allegations of trafficking, ill- treatment and unlawful detention in the period leading up to her death, 
the Court considers that a procedural obligation did arise in respect of the Cypriot authorities to 
investigate the circumstances of Ms Rantseva's death. By necessity, the investigation was required to 
consider not only the immediate context of Ms Rantseva's fall from the balcony but also the broader 
context of Ms Rantseva's arrival and stay in Cyprus, in order to assess whether there was a link 
between the allegations of trafficking and Ms Rantseva's subsequent death.' 

See, too, lorga v Moldova [2010] ECHR 12219/05 (Fourth Section, 23 March 2010) at paras 29 -32: 'In 
the present case, the Court notes that the prosecutors did undoubtedly carry out a substantial amount 
of work in gathering evidence. At the same time, it is clear from the materials submitted to the Court 
that the applicant expressed her doubts concerning the cause of her son's death and referred to a blow 
to the head of the corpse she had been asked to identify. She also doubted that the corpse was that of 
her son. She expressly asked for an exhumation of the corpse in order to make another autopsy to 
dispel her doubts, which was refused. The Court considers that it is first of all for the domestic 
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22.13 In Giuliani and Gaggio v Italy,23 the European Court of Human Rights also 
considered that the investigative obligations under the procedural head of Article 
2 ECHR need not be confined solely to issues of establishing immediate indi- 
vidual responsibility for a death, but could also encompass possible organisa- 
tional failings which may have contributed to the death or allowed it to happen.24 

22.14 In Budayeva v Russia,25 the Strasbourg Court was concerned with allegedly 
ineffective regulatory performance on the part of the State. The applicants lived in 
an area which over several decades had suffered from regular, annual mud -slides, 
and these culminated (in 2000) in a week -long series of events. The consequences 
included eight deaths, numerous serious injuries and other health effects, 
together with the destruction of homes and other property. Although the authori- 
ties had responded by providing replacement housing and lump -sum emergency 
allowances, the disaster appeared to be regarded officially as accidental, and no 
public investigation, criminal or otherwise, had been activated thereafter. Mean- 
while, civil proceedings taken out against the authorities had been dismissed on 
the basis that local residents had been informed of the risk, and that all reasonable 
mitigating measures had been taken by the authorities. It was argued on behalf of 

the applicants that the public authorities had failed in particular respects, broadly 
reflecting a three -part (ex ante, contemporaneous and ex post) timescale. These 
related to the following: 

a) physical preparedness; 
b) public information provision; and 
c) follow -up investigation. 

First, it was alleged that there had been a negligent failure to maintain protections 
through engineering works and associated actions. A second allegation related to 

a failure to issue public warnings of approaching disaster that might have helped 
in avoiding casualties, injuries and resulting panic. Thirdly, it was argued that 

investigating authorities to decide on the need to perform specific investigative measures. Moreover, 
they have a certain discretion in deciding whether to carry out such measures, especially when the 

latter are not obviously necessary for the type of crime concerned or when a repetition of investigative 
measures already performed is requested, as was the autopsy in the present case. However, such 
discretion cannot be unlimited and it must be possible for the victim or his /her representative to 

request such measures to be carried out, to be informed of the decision taken and to be able to 

challenge them in court in case of disagreement with the investigators. The possibility to fully exercise 
these procedural rights ensures that the victim's point of view is taken into account by the judicial 
authorities in deciding on various aspects of an investigation, even if the decisions eventually taken 
are not in line with the expectations of the victim or his /her representative. In the present case the 

Government submitted that, since no crime had been committed, there was no obligation to inform 
the applicant of the course of the investigation. In this connection, the Court observes that it is in the 

first place for the domestic courts to interpret provisions of domestic law. As found by the domestic 
courts in the present case, the applicant had the right to be formally recognised as the victim's 
representative and to exercise a number of procedural rights. This was true even if the investigation 
concerned suicide and not murder, since it had to be verified whether the crime of incitement to 

suicide had been committed.' 
n Giuliani and Gaggio y Italy [2011] ECtHR 23458/02 (Grand Chamber, 24 March 2011) 
24 See too Kalendar y Turkey [2009] ECHR 4314/02 (Second Section, 15 December 2009), where the 

Strasbourg Court found that the Turkish authorities' failure properly to implement rail safety 
regulations for the purpose of protecting the lives of passengers resulted in a violation of Art 2 ECHR. 

n Budayeva y Russia [2008] ECHR 15339/02 (First Section, 20 March 2008). 
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there had been a subsequent failure to hold an inquiry in order to assess the 
effectiveness of the conduct of the authorities both before and during the 
mud -slide events, and in particular whether everything possible had been done 
to mitigate harm. In support of these assertions, the applicants produced official 
documents that suggested that no public funding had been budgeted at relevant 
times for infrastructure repair purposes, and that there had been a failure to 
respond to official surveillance agency prior hazard warnings. In response, the 
State argued that the events had been of such exceptional force that they could 
have been neither predicted nor prevented. The applicants accordingly com- 
plained that the public authorities had failed to comply with positive obligations 
to take appropriate measures to mitigate the risks to life and property against 
relevant natural hazards. The Convention claims were founded variously upon 
Articles 2,' 8 and 13 ECHR, as well as Article 1 of the First Protocol to the 
Convention, although the main focus of the Strasbourg Court's ruling centred 
upon the provisions of Article 2, which provides that the 'right to life shall be 
protected by law'. This was one of the few cases in which Article 2 ECHR has 
been used in environmental contexts to complain of a lack of protection against 
exposure to harm from hazardous activities or materials. In the event, the 
respondent State was found to be in breach of the Convention, the Court ruling 
that as regards both substantive (maintenance of defence and warning infrastruc- 
tures) and procedural (connected with the lack of any investigation) failures, 
there had been a breach of Article 2 ECHR. The Court considered it unnecessary 
to examine separately complaints under Article 8 ECHR. 

In its decision of 23 March 2010 in Oyal y Turkey -a case concerning the infection 22.15 
with HIV from blood transfusions administered to patients in the care of the 
Turkish national health service -the Strasbourg court further developed its 
Article 2 ECHR case law notwithstanding that the applicant had been duly 
afforded a remedy in the civil courts establishing the State's liability (through its 
medical personnel) for the HIV infection and by the court making an order for 
damages (including a sum by way of non -pecuniary /solatium damages) which 
was duly enforced. The Strasbourg Court held however that in cases of public 
concern such as that before it, Article 2 ECHR required more. It considered that 
the State authorities were required to provide a fuller remedy, more adequate and 
tailored to the particular circumstances of the individual, and reiterated: 

58. In the instant case... the applicants' complaints must be examined under Article 2 

of the Convention since they pertain to the alleged failure of the State authorities to 
fulfil their positive obligation to protect life by not taking preventive measures 
against the spread of HIV through blood transfusions and by not conducting an 
effective investigation against those responsible for the infection of the first appli- 
cant.... 

74. ... [T]he requirements of Article 2 of the Convention will not be satisfied if the 
protection afforded by domestic law exists only in theory. It must also operate 
effectively in practice, which requires a prompt examination of the case without 
unnecessary delay.... 

76 ... The Court recalls that, apart from the concern for the respect of the rights 
inherent in Article 2 of the Convention in each individual case, more general 
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considerations also call for a prompt examination of cases concerning medical 
negligence in a hospital setting. Knowledge of the facts and of possible errors 
committed in the course of medical care is essential to enable the institutions and 
medical staff concerned to remedy the potential deficiencies and prevent similar 
errors. The prompt examination of such cases is therefore important for the safety 
of users of all health services.26 

Article 8 ECHR and procedural rights 

22.16 In McGinley and Egan v United Kingdom,27 the Strasbourg Court decided that the 
withholding by the UK Government of documents relating to the exposure of the 
applicants to radiation at nuclear tests on Christmas Island when they were 
servicemen employed in the UK armed forces, was in breach of Article 8 ECHR. 

22.17 The Strasbourg Court has also referred to procedural rights implicit within Article 
8 as applied specifically to the realm of the duty of care of the State to protect the 
health of those employed in the armed forces. The decision of the Grand Chamber 
in Roche v United Kingdom28 concerned the case of an individual who had served 
in the British Army from 1953 to 1968; and who had participated in mustard and 
nerve gas tests in the 1960s; and who in 1981 was diagnosed with hypertension 
and late onset bronchial asthma; and who in 1989 was found to be suffering from 
high blood pressure and chronic bronchitis. The applicant considered that his 
exposure to chemical agents while a serviceman had caused or materially 
contributed to these medical conditions. He complained about inadequate access 
to information about the tests performed on him in Porton Down, and argued 
before the Court that his access to this information to allay his fears about the 
tests was sufficiently linked to his private and family life to raise an issue under 
Article 8 of the Convention. The Court agreed: 

167.In such circumstances, the Court considers that the State has not fulfilled the 

positive obligation to provide an effective and accessible procedure enabling the 

applicant to have access to all relevant and appropriate information that would allow 
him to assess any risk to which he had been exposed during his participation in the 

tests 29 

22.18 In Fadeyeva v Russia,30 the complaint made to the European Court of Human 
Rights was that the Russian authorities had acted incompatibly with her right to 

private and family life under Article 8 ECHR. The complainant had lived since 

1982 in a flat which was situated 450 metres from a major steel plant built in 

26 Oyal v Turkey (2010) 51 EHRR 30 at paras 58, 74, 76. See too in the same case partly concurring 
and partly dissenting opinion of Judge Sajó: '... not be said that the administrative courts complied 
with the requirements of promptness and reasonable expedition that are required in the context of the 

protection of life. The judgment is not specific in this regard but this is clearly a procedural violation 
(see G.N. and Others v. Italy, no. 43134/05, § 102, 1 December 2009).' 

27 McGinley and Egan v United Kingdom (1998) 27 EHRR 1; but cf LCB v United Kingdom (1998) 27 

EHRR 212, where no positive obligation to provide information arose on the facts. 
28 Roche v United Kingdom (2006) 42 EHRR 30. 
29 Ibid at para 167. 
3° Fadeyeva v Russia [20051 ECHR 55723/00 (First Section, 9 June 2005). 
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Soviet times, which produced excessive toxic waste which grossly exceeded the 
maximum permissible limits established by national legislation. In upholding the 
complaint, the Strasbourg Court held that the evidence available was sufficient to 
conclude that the complainant's health had deteriorated as a result of her 
prolonged exposure to emissions from the plant and that this detriment in her 
health was sufficiently serious as to engage Article 8 ECHR. Although the 
pollution was caused by a privatised entity, the Court held that the State's 
positive obligations under Article 8 ECHR were engaged, since the State authori- 
ties were clearly in a position to evaluate the hazards posed by the plant and take 
adequate measures to prevent or reduce them. The State was on the facts found to 
be in breach of its positive duties under Article 8 ECHR on the basis of its failure 
to design or apply effective measures which took into account the interests of the 
local population and which would have been capable of reducing the pollution to 
acceptable levels. Accordingly, despite the wide margin of appreciation left to the 
State in this area of environmental regulation, it was found to have failed to strike 
a fair balance between the interests of the community and the complainant's 
rights under Article 8 ECHR.31 

EU SECONDARY LEGISLATON ON SAFETY AND HEALTH 

Prior to the 1986 Single European Act, EU legislation in the area of safety and 22.19 
health was essentially limited to piecemeal reforms, whether by way of detailed 
regulations or by directives in specific fields which included: the provision of 
safety signs at places of work32; exposure to radiation at work33; the prevention of 
major accident hazards of particular industrial activities, such as the production 
and processing of organic and inorganic chemicals and energy gases, oil refining 
and coal distillation, toxic waste disposal and electrolytic production34; the 
essential safety and health requirements to be taken into account in the design, 

31 See also Lopez Ostra y Spain (1994) 20 EHRR 277, where the applicant complained about the 
failure of the local authority to use its powers to prevent a waste treatment plant releasing fumes and 
smells, which the Court found to be in breach of Art 8 ECHR; Guerra y Italy (1998) 26 EHRR 357, where 
the Court also ruled that a failure of the authorities to reduce the effect of toxic emissions emanating 
from a chemical factory constituted a failure of the State to fulfil its positive obligations to ensure 
respect for private and family life under Art 8 ECHR; and Deés y Hungary [2010] ECHR 2345/06 
(Second Section, 9 November 2010), where the Court found a breach of Art 8 ECHR arising from a 
failure on the part of the State to provide for sufficient traffic infrastructure to avoid excessive noise 
pollution which was significantly above the required statutory levels. 

32 Directive 77/576/EEC [1977] OJ L229/12, subsequently replaced by Directive 92/58 /EEC 
[1992] OJ L245/23 on the provision of safety and /or health signs at work. 

33 Directive 90 /641 /EURATOM [1990] OJ L349/21. See now Directive 97/43 /Euratom [1997] OJ 
L180/22. 

34 Directive 82 /501 /EEC [1982] OJ L230/1. See now the'Seveso II' Directive 96/82/EC [1996] OJ 
L10/13 on the control of major accident hazards involving dangerous substances. At the time of 
Writing there was a Commission Proposal for a Directive of the European Parliament and of the 
Council on control of major- accident hazards involving dangerous substances, COM(2010) 781 final 
(Brussels, 21 December 2010). 
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maintenance and use of industrial machinery35; and the provision of a minimum 
standard of medical care on board merchant ships 36 - 

22.20 A more recent sector -specific health and safety provision is Directive 2010/32/EU 
implementing the Framework Agreement on prevention from sharp injuries in 
the hospital and healthcare sector.37 This Directive aims at achieving the safest 
possible working environment by preventing injuries to workers caused by all 

sharp medical instruments (including needle- sticks), and protecting workers at 
risk in the hospital and healthcare sector by mandating a common EU -wide 
approach to: risk assessment; elimination, prevention and protection against this 
risk; information and awareness -raising; training; reporting; response and follow - 
up. The provisions of this Directive have to be implemented in the Member States 
by 11 May 2013 at the latest. 

22.21 Nevertheless, the more usual style of EU safety and health legislation has been 
characterised by the use of directives to set out broad aims and approaches within 
which specific reforms are then carried out by more detailed 'daughter direc- 
tives'. There are currently two 'framework directives' which fall squarely within 
the field of safety and health protection in the workplace. The first deals with the 
harmonisation of measures relating to workplace exposure to various chemical, 
physical and biological agents. The second is concerned with the introduction of 

measures to encourage improvements in the safety and health of workers at 

work. Both are discussed further below. 

33 Directive 89/392/EEC [1989] OJ L183/9. See now Directive 2006 /42 /EC [2006] OJ L157/24 
which aims at the free market circulation of machinery, and places obligations on manufacturers with 
regard to the protection of workers and consumers ultimately using such machinery. The manufac- 
turer is responsible for certifying the conformity of his machinery with the provisions of this Directive. 
The manufacturer or his authorised representative should also ensure that a risk assessment is carried 
out for the machinery which he wishes to place on the market. For this purpose, he should determine 
which are the essential health and safety requirements applicable to his machinery and in respect of 

which he must take measures. The machinery must then be designed and constructed taking into 
account the results of the risk assessment. The manufacturer or his authorised representative should 
prepare a technical construction file, which must be available on request and which demonstrates 
conformity of the machinery with the essential health and safety requirements. Member States should 
provide for penalties applicable to infringements of the provisions of this Directive. Those penalties 
should be effective, proportionate and dissuasive. 

36 Directive 92/29/EEC [1992] OJ L113/19. This requires that every vessel flying its flag or 

registered by it should always carry on board medical supplies which meet the specifications for the 

category of vessel to which it belongs. For example, every vessel must carry a watertight medicine 
chest for each of its lifeboats; every vessel that is more than 500 gross tonnes, with a crew of 15 or more 
workers and engaged on a voyage of more than three days must have a sick bay; and every vessel that 

has a crew of 100 or more workers and which is engaged on an international voyage of more than 
three days has to have a doctor on board. The provision and replenishment of the medical supplies are 

to be undertaken on the responsibility and at the expense of the owner. Responsibility for the 

management of the supplies lies with the captain. See now also Directive 97/70/EC [1998] OJ L34/1 

providing for a harmonised safety regime for EU- flagged fishing vessels over 24 metres in length. 
37 [2010] OJ L134/66. 
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The First Health and Safety Framework Directive 80/1107/EEC 

The First Health and Safety Framework Directive38 applies to all areas of 22.22 
commercial activity except air and sea transport. This Directive imposed a duty 
on the Member States to make provisions limiting or prohibiting the use of any 
chemical, physical or biological agents present in the workplace and likely to be 
harmful to health, with a view to protecting employees who might be exposed to 
such agents. Measures listed in the Directive as appropriate to such an objective 
include: the establishment of maximum limit values and sampling procedures for 
the agents in question; the establishment of safe and suitable working practices; 
hygiene measures; medical surveillance of the health of workers; information and 
instruction to the workforce regarding the risks associated with exposure, and 
how to avoid and minimise these; and the provision of emergency procedures in 
the event of abnormal exposure. Specific procedures relating to the sampling and 
measurement of exposure to the agents, along with the assessment of the results 
of such sampling and measurement, were set out in the annex to the Directive. 
Additional measures as regards health surveillance, workers' rights of informa- 
tion where the appropriate limit values were exceeded, and access to the results 
of exposure measurements and of any biological tests indicating exposure are also 
set out in the Directive for cases involving the following chemicals: acrylonitrile; 
asbestos; arsenic and its compounds; benzene; cadmium and its compounds; 
mercury and compounds; nickel and compounds; lead and compounds; chlorin- 
ated hydrocarbons. 

The First Framework Directive stressed the importance of measurement and full 22.23 
information regarding an employer's existing activities in the protection of safety 
and health. Daughter directives dealing with other specified workplace hazards 
were subsequently adopted by the EU under the general scheme set up by the 
First Framework Directive. These have, for the most part, been superseded by 
new directives adopted in the context of the Second Health and Safety Frame- 
work Directive (see paras 22.24 et seq below), but the most important of these 
from the viewpoint of health and safety considerations is the directive dealing 
with exposure to asbestos.39 

Asbestos exposure 

The consolidated and codified Asbestos Exposure Directive40 requires employers 22.24 
to carry out assessments of the workplace to determine whether, how and where 
its provisions might apply to the premises. It requires records to be made and 
kept by the employers of physical sampling and measurements, together with the 
biological monitoring of the workforce and assessments of the impact on the 
workplace of the agent in question. It provides, too, for special provisions and 

39 Directive 80 /1107 /EEC [1980] OJ L27/80 as amended. 
39 Directive 83/477/EEC [1983] OJ L263/25. 

Directive 2009/148/EC [2009] OJ 330/28 on the protection of workers from the risks related to 
exposure td asbestos at work. 
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procedures to be triggered if the samples indicate a particular level of exposure, 
designated as significant, below the maximum levels which are also set out in the 
Directive. Each worker's state of health must be assessed, including a specific 
chest examination, prior to exposure to asbestos, and subsequently at least once 
every three years during exposure. The examining physician shall inform the 
worker if ongoing surveillance might be recommended even after exposure. 
Employers must keep a register indicating the nature and duration of the activity 
and the exposure. Worker and physician shall have access to the information 
concerned. Data shall be kept for 40 years and transferred to the authority 
concerned if the firm ceases to exist. Member States must also keep a register of 

cases of asbestosis and mesothelioma. 

The Second Safety and Health Framework Directive 89/391/EEC 

22.25 The Second Framework Directive41 was conceived as the bed -rock of a new 
EU -wide programme which was intended, in time, completely to replace the 
existing national legislation of Member States on safety and health at work with a 

common basic standards framework as regards the safety and health of workers 
throughout the territory of the EU. The rationale for this project was that the 
legislative provisions of the present Member States which covered safety and 
health in the workplace differed widely; and all, in any event, needed to be 
improved. 

22.26 The Second Safety and Health Framework Directive requires the introduction of 

measures actively to encourage improvements in the safety and health of workers 
at work. The Directive in fact imposes a number of basic duties on employers 
throughout the EU and applies to all sectors of activity, both public and private 
(with the possible exception of the police, army and civil protection services). In 

Sindicato de Médicos de Asistencia Pública (Simap) and Conselleria de Sanidad y 

Consumo de la Generalidad Valenciana, the Court of Justice examined the scope of 

Framework Directive 89/391 and noted that 

it is clear both from the object of the basic Directive, namely to encourage improvement 
in the safety and health of workers at work, and from the wording of Article 2(1) thereof, 
that it must necessarily be broad in scope ... 

and that 

it follows that the exceptions to the scope of the basic Directive, including that provided 
for in Article 2(2), must be interpreted restrictively.42 

22.27 The Framework Directive places a general responsibility on employers for the 

safety and health of workers as regards their presence in the workplace and in all 

aspects of work done by them. Part -time and temporary workers and those 
working on fixed -term contracts are also included within EU safety and health 

41 Directive 89 /391 /EEC [1989] OJ L 183/1 as amended by Regulation (EC) No 1882/2003 [2003] 

OJ L284/1. 
42 Case C- 303/98 Sindicato de Médicos de Asistencia Pública (Simap) and Conselleria de Sanidad y 

Consumo de la Generalidad Valenciana [2000] ECR I -7963 at paras 34, 35. 
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protection.43 The Framework Directive lays down minimum standards and 
requirements as regards safety and health. It requires employers to inform, 
consult and involve their workers and their workplace representatives in the 
whole field of accident prevention and health protection. Employers are required 
to keep themselves informed of advances in workplace design, and to evaluate 
the risks to the safety and health of employees in their choice of work equipment 
and the fitting out of workplaces. The extent of the employer's obligation under 
Article 6(3)a)) to evaluate the risks to the safety and health of workers was 
considered by the Court of Justice in Commission y Italy, where it noted that 
employers are obliged to evaluate all risks to the safety and health of workers, 
and emphasised the dynamic proactive nature of this duty in observing that 

the occupational risks which are to be evaluated by employers are not fixed once and for 
all, but are continually changing in relation, particularly, to the progressive development 
of working conditions and scientific research concerning such risks 44 

Employers are obliged under the Framework Directive to train their workforce 22.28 
appropriately (to include refresher and updating courses), and adequately to 
direct them as regards the tasks required of them. Employers also have a general 
duty under the Framework Directive to develop coherent overall programmes 
and strategies for accurate risk assessment, and for the elimination of avoidable 
risks and the reduction of the dangers posed by unavoidable risks. The universal 
nature of the obligation to document the risk assessment in all types of undertak- 
ings as set out in Article 9 was emphasised by the Court of Justice in Commission y 
Germany in noting that: 

A provision which for certain types of undertaking, having regard inter alia to the 
number of workers employed by them, grants the competent Federal minister the power 
to exempt occupational physicians and occupational safety specialists the obligation to 
draw up reports on the assessment of working conditions seems to be clearly contrary to 
Articles 9(1)(a) and 10(3)(a) of the Directive, inasmuch as undertakings employing 10 or 
fewer workers may thereby be absolved of the obligation to keep a risk assessment in 
documentary form.45 

Employers have a duty to record and to notify the appropriate national authori- 22.29 
ties of occupational accidents and illnesses. The employers' duties extend to 
ensuring that workers from outside undertakings and establishments who are 
engaged in work in their undertaking have received appropriate instruction 
regarding safety and health risks. 

43 See Directive 91 /383 /EEC [1991] OJ L206/19. Temporary, fixed -term and agency workers have 
to be afforded the same conditions as regards health and safety at work as other permanent staff in the 
undertaking. There is no justification for any difference in treatment under the employment relation- 
ship with respect to the health and safety aspects of working conditions, particularly regarding access 
to personal protective equipment. A temporary worker must be informed beforehand of any risks he 
faces in any activity he takes up. He must be informed of any special occupational qualifications or 
skills, or special medical surveillance required, and if there are increased specific risks involved in the 
activity. Member States shall take the necessary measures to ensure that each worker receives 
sufficient training appropriate to the particular characteristics of the job, account being taken of his 
qualifications and experience. 

44 Case C -49/00 Commission y Italy [2001] ECR I -8575 at para 13. 

45 Case C -5/00 Commission y Germany [2002] ECR I -305 at para 35. 
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22.30 The appointment of safety supervisors is also required by the Directive, and their 
duties and responsibilities should be clearly spelt out.46 In the first instance 
Article 7 of the Framework Directive envisages that internal existing employees 
will be designated to carry out activities related to the protection against and 
prevention of occupational risks for the undertaking and /or establishment. It is 

only in a situation where such protective and preventive measures cannot be 
organised internally because of lack of competent personnel, that the employer is 

required by Article 7(3) to enlist competent external services or persons. In other 
words, either workers of the undertaking with the necessary aptitudes make the 
risk assessments and establish the preventive measures, or external services are to 
be used. The idea behind this provision was to allow enterprises already having 
internal protective and preventive services to keep them, while allowing those 
without this possibility to recruit externally to obtain the necessary protective and 
preventive services of appropriate quality. In its judgment in Commission y 

Netherlands the Court of Justice ruled that The Netherlands had improperly 
transposed this aspect of the Framework Directive 

by not reflecting, in its national legislation the subsidiary nature of the enlistment by 
undertakings of external competent services to carry out activities related to protection 
against and prevention of occupational risks within those undertakings...47 

22.31 Interestingly, the Directive expressly provides for workers and /or their repre- 
sentatives to be given the power to call in the appropriate safety and health 
authorities, and to attend any workplace inspection by those authorities. In this 
way, 'whistle -blowers' in the workplace might be accorded a degree of protection 
against retaliation from their employer for bringing to light a hazard in the 
workplace. No such specific protection was given to the worker in the pre- 
existing UK health and safety legislative framework.48 

22.32 The Second Framework Directive also imposes duties on workers to take indi- 
vidual care for their own health and safety, and that of others who might be 

affected by their acts or omissions, in accordance with the training and instruc- 
tions given to them by their employer. To this end, employees are required to 

cooperate with the employer on safety and health matters, to notify him of 

potential hazards, and to use tools and equipment provided in a correct and safe 

manner. 

22.33 Under the auspices of the Second Framework Directive a significant number of 

specific directives have been adopted. These are intended to focus on specific 
aspects of safety and health at work, but the provisions of the Framework 
Directive continue to apply to all areas covered by the individual directives. 
Where individual directives contain more stringent and specific provisions, these 

46 Case C -49/00 Commission v Italy [2001] ECR I -8575 at para 36. 
Case C- 441/01 Commission v Netherlands [2003] ECR I -5463 at para 57. 

48 Workers acting as safety representatives and carrying out functions covered by s 2(4) of the 

Health and Safety at Work etc Act 1974 were given some degree of protection against employer 
retaliation. See now the Public Interest Disclosure Act 1998, the provisions of which are incorporated 
in ss 43A to 43L, 47B, 48(1A) and 103A of the Employment Rights Act 1996; and, in the human rights 
context, Guja v Moldova [2008] ECHR 14277/04 (Grand Chamber, 12 February 2008). 
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special provisions prevail. Individual directives tailor the principles of the Frame- 
work Directive to: 

a) specific tasks (eg manual handling of loads); 
b) specific hazards at work (eg exposure to dangerous substances or physical 

agents); 
c) specific workplaces and "sectors (eg temporary work sites, extractive indus- 

tries, fishing vessels). 

The individual directives define how to assess these risks and, in some instances, 
set limit values for certain substances or agents. The standards set in these 
individual directives are minimum standards for the protection of workers, and 
Member States are allowed to maintain or establish higher levels of protection. 
These daughter directives now set out minimum safety and health requirements 
in the following areas: 

a) The constitution of a safe working environment /safe place of work.49 This obliges 
employers to ensure, among other matters, that: traffic routés to emergency 
exits and the exits themselves are kept clear at all times; technical mainte- 
nance of the workplace and of the equipment and devices is carried out as 
quickly as possible; the workplace and the equipment and devices are 
regularly cleaned to an adequate level of hygiene; and safety equipment and 
devices intended to prevent or eliminate hazards are regularly maintained 
and checked. 

b) The provision and use of safe work equipment.50 This requires employers to take 
the measures necessary to ensure that the work equipment made available to 
workers in the undertaking and /or establishment is suitable for the work to 
be carried out or properly adapted for that purpose, and may be used by 
workers without impairment to their safety or health. The employer is 
obliged to provide the workers with adequate information and, where 
appropriate, written instructions on the work equipment used at work. 

c) The provision and use of personal protective equipment.51 This obliges employers 
to provide the appropriate protective equipment (such as helmets, earplugs, 
goggles, face masks, gloves, shoes, barrier creams, safety harnesses etc) free of 
charge, and to ensure that it is in good working order and hygienic condition, 
appropriate for the risks involved without itself leading to any increased risk, 
corresponds to existing conditions at the workplace, takes account of ergo- 
nomic requirements and the worker's state of health, and fits the wearer 
correctly after any necessary adjustment. 

d) The manual handling of loads where there is a risk of back injury.52 This requires 
the employer to take appropriate organisational measures or means (notably, 
suitable mechanical equipment such as lifts and hoists) in order to avoid, 
where possible, the need for the manual handling of loads by workers. 

49 Directive 89/654/EEC [1989] OJ L393/1. 
°° Directive 89/655/EEC [1989] OJ L393/13 as last amended by Directive 2001/45/EC [2001] OJ 

L195/46. 

51 Directive 89/656/EEC [1989] OJ L393/18. 
92 Directive 90/269/EEC [1990] OJ L156/9. 
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Workers and /or their representatives are to be informed of all measures to be 
implemented, pursuant to this Directive, with regard to the protection of 

safety and of health. Employers must ensure that workers and /or their 
representatives receive general indications and, where possible, precise infor- 
mation on the weight of a load, and on the centre of gravity of the heaviest 
side when a package is eccentrically loaded. Employers must ensure that 
workers receive in addition proper training and information on how to 

handle loads correctly, and on the risks they might be open to, particularly if 
these tasks are not performed correctly 

e) The safe use of video display screen equipment at work.53 This requires employers 
to plan the worker's activities in such a way that daily work on a display 
screen is periodically interrupted by breaks or changes of activity reducing 
the workload at the display screen. Workers are to receive information on all 

aspects of safety and health relating to their workstation. Workers or their 
representatives shall be informed of any health and safety measure taken in 
compliance with this Directive. Every worker shall also receive training in use 
of the workstation and is entitled to an appropriate eye and eyesight test 
carried out by a person with the necessary capabilities before commencing 
display screen work, at regular intervals thereafter and if they experience 
visual difficulties during work. Moreover, workers are entitled to an ophthal- 
mological examination if the results of the test show that this is necessary.54 

f) The implementation of minimum safety and health requirements at temporary or 

mobile construction sites.55 This requires the client or project supervisor to 

nominate person(s) responsible for the coordination of health and safety at 

construction sites. The Directive's Article 3(1) provisions for the appointment 
of such a person are compulsory and may not be derogated from by national 
law.56 Accordingly, a coordinator for safety and health matters must always 
be appointed -at the project preparation stage or, in any event, before the 

works commence -for a construction site on which more than one contractor 
is to be present, irrespective of whether the works are subject to planning 
permission or whether the work on the site involves particular risks 57 Where 
a person responsible for coordination is appointed, the project supervisor or 

client remains responsible for safety and health. Further, no matter the 

number of contractors to be present on the site, the client or project supervi- 
sor must also ensure that, before work starts at the site, a health and safety 
plan is drawn up under and in terms of Article 3(2).58 The person(s) 
responsible for coordination on the site shall ensure that employers and 

self- employed persons apply the general prevention principles, particularly 

53 Directive 90 /270 /EEC [1990] OJ L156/14. 
54 In Case C-11/99 Margrit Dietrich y Westdeutscher Rundfunk [2000] ECR I -5589, the Court held that 

'graphic display screen' in Art 2(a) of Directive 90/270 must be understood in a broad sense so as to 

include screens which display film recordings. 
ss Directive 92/57/EEC [1992] OJ L245/6. 
56. See Case C- 504/06 Commission y Italy [2008] ECR I -118* (Summ Pub) at para 22. 
57 See Case C- 224/09 Criminal Proceedings against Martha Nussbaumer, 7 October, [2010] I -nyr at 

para 23. 
58 Ibid at para 28. 
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in respect of the situations described, and that the health and safety plan is 
taken into account when necessary. They shall also organise_ cooperation 
between employers in matters of health and safety, and check that the 
working procedures are being implemented correctly, as well as ensuring that 
no unauthorised persons enter the site. 

g) Minimum requirements for the provision of safety and health signs at work.59 This 
obliges employers to provide or ensure that safety and /or health signs are in 
place where hazards cannot be avoided or reduced. The annexes of this 
Directive provide detailed information about the minimum requirements for 
all safety and health signs. Workers and their representatives must be 
informed of all the measures taken concerning health and safety signs at 
work, and must be given suitable instruction about these signs. This covers 
the meaning of signs and the general and specific behaviour required. 

h) Minimum requirements for improving the safety and health of workers in the onshore 
and off -shore drilling industries.60 This requires, among other things, that 
employers take precautions to avoid, detect and combat the starting and 
spreading of fires and explosions, and to prevent the occurrence of explosive 
or health- endangering atmospheres. Employers must provide and maintain 
appropriate means of escape and rescue to ensure that workers can leave 
workplaces promptly and safely in the event of danger. Necessary warning 
and communication systems to enable assistance, escape and rescue should 
be provided. Appropriate health surveillance must be introduced in accord- 
ance with national law. Each worker must be entitled to health surveillance 
prior to and following his duties. 

i) Minimum safety and health requirements for workers engaged in surface and 
underground mineral extraction from mines and quarries.61 This requires, among 
other things, that employers take measures and precautions to avoid, detect 
and combat the starting and spread of fires and explosions, and prevent the 
occurrence of explosive or health- endangering atmospheres. The employer 
must also provide and maintain appropriate means of escape and rescue in 
order to ensure that workers have adequate opportunities for leaving work- 
places in the event of danger. The employer must take measures to provide 
warning and other communication systems to enable assistance, escape and 
rescue operations if the need arises. Workers and their representatives must 
be informed of all measures taken concerning safety and health in work- 
places. This information must be comprehensible to the workers concerned. 
Consultations and participation of workers or their representatives must take 
place for all measures described in this Directive 

j) Minimum safety and health requirements for work on board fishing vessels.62 This 
requires that owners ensure their vessels are used without endangering the 
safety and health of workers; and that occurrences at sea that affect or could 
affect the safety or health of workers are described in a report which should 

59 Directive 92/58 /EEC [1992] OJ L245/23. 
60 Directive 92/91 /EEC [1992] OJ L 348/9. 
61 Directive 92 /104 /EEC [1992] OJ L404/10. 
62 Directive 93/103/EC [1993] OJ L307/1. 
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be forwarded to the relevant competent authorities, and are recorded in the 
ship's log or similar document. Member States are obliged to set up an 
appropriate inspection system under which fishing vessels are subject to 
regular checks by authorities to ensure: that vessels and their fittings and 
equipment are technically maintained and that defects found are rectified as 

quickly as possible; that vessels and all fittings and equipment are cleaned 
regularly to maintain an appropriate level of hygiene; that an adequate 
quantity of suitable emergency and survival equipment in good working 
order is kept on board the vessel; and that the skipper is supplied with the 
means needed to enable him to fulfil the obligations imposed by this 
Directive. 

k) The protection of the health of workers63 and the general public64 against dangers 
arising from their exposure to ionising radiation. The EU institutions' compe- 
tences in this area were based on the provisions of the Euratom Treaty.65 As 

interpreted by the Court of Justice, the Euratom Treaty provided a legal basis 
for the adoption of legislation at EU level aimed at protecting the general 
public also from the adverse effects of radiation, whatever their source.66 
With regard to the protection of workers, the Directive defines dose limits for 
workers exposed to ionising radiation. Young workers (under 18 years) may 

63 Directive 96/29 /Euratom [1996] OJ L159/1. 
64 In Case 187/87 Saarland and Others [1988] ECR 5013, the Court of Justice held (at para 11) that 

the provisions of the chapter of the Euratom Treaty entitled 'Health and safety' form a coherent whole, 
conferring on the Commission powers of some considerable scope in order to protect the population 
and the environment against the risks of nuclear contamination. 

65 For the EU competences in matters nuclear, see Case C- 115/08 Land Oberösterreich y CEZ as 

[2009] ECR I -10265 (Grand Chamber) at paras 99 -103: 'Although it is true that the EAEC Treaty does 
not contain a title relating to nuclear energy production installations, the fact remains that Title II of 

that Treaty, entitled "Provisions for the encouragement of progress in the field of nuclear energy ", 

includes a Chapter 3, entitled "Health and safety", which is intended to provide for the protection of 

public health in the nuclear sector (see, inter alia, Case C -62/88 Greece y Council [1990] ECR I -1527, 

paragraph 17). ... The Court has held on a number of occasions that the provisions of said Chapter 3 

are to be interpreted broadly in order to give them practical effect (see, inter olio, Case C -29/99 
Commission y Council [2002] ECR I- 11221, paragraph 78). Thus, having noted that Chapter 3 imple- 
ments Article 2(b) EA, which requires the Community to "establish uniform safety standards to 

protect the health of workers and of the general public and ensure that they are applied ", the Court 
has held inter alia that it is apparent that such protection cannot be achieved without controlling the 

sources of harmful radiation (see Commission y Council, paragraph 76). ... In paragraph 72 of 

Commission y Council, the Court, which was asked to rule on the scope of Community competence for 

the purposes of concluding the Convention on Nuclear Safety, held that the Community possesses 
competences, shared with the Member States, to take, pursuant to Article 15 of that convention, the 

appropriate steps to ensure that in all operational states radiation exposure to workers and the public 
caused by a nuclear installation be kept as low as reasonably achievable and that no individual be 

exposed to radiation doses which exceed prescribed national dose limits ... [E]ven though the EAEC 

Treaty does not grant the Community competence to authorise the construction or operation of 

nuclear installations, under Articles 30 EA to 32 EA the Community possesses legislative competence 
to establish, for the purpose of health protection, an authorisation system which must be applied by 

the Member States. Such a legislative act constitutes a measure supplementing the basic standards 
referred to in Article 30 EA.' 

66 In its judgment in Case C -70/88 Parliament y Council [1991] ECR I- 4529 -which concerned 
Council Regulation (Euratom) No 3954/87 [1987] OJ L371/11 laying down maximum permitted levels 

of radioactive contamination of foodstuffs and of feeding stuffs following a nuclear accident or any 

other case of radiological emergency -the Court of Justice held (at para 14) that Arts 30 et seq of the 

Euratom Treaty were intended to ensure consistent and effective protection of the health of the general 
public against the dangers arising from ionising radiations, 'whatever their source'. 
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not be exposed to ionising radiation at work, and pregnant women and 
breastfeeding mothers may not be assigned to work involving a significant 
risk of bodily radioactive contamination as soon as they inform the undertak- 
ing of their condition. The employer is responsible for radiation protection. 
Radiological surveillance of the working environment and of the individual 
worker has to be carried out in accordance with the provisions in Articles 
24-29 of the Directive. Exposed workers must benefit from medical surveil- 
lance services as defined in Articles 30 -37 of the Directive. Special medical 
surveillance shall be provided in each case where one of the dose limits has 
been exceeded. Member States are obliged to establish a system of inspection 
to enforce the provisions introduced in compliance with this Directive, and to 
initiate surveillance and intervention measures. Member States shall require 
that workers have access at their request to the results of their individual 
monitoring, including the results of measurements which may have been 
used in estimating them, or of the assessments of their doses made as a result 
of workplace measurements. A separate directive deals with, medical expo- 
sure to radiation.67 

1) The control of major accident hazards involving dangerous substances.68 This 
requires Member States to identify establishments where the consequences of 
a major accident may be increased because of their location or their invento- 
ries of dangerous substances. The operators of these establishments are then 
required to produce safety reports to demonstrate that: a major- accident 
prevention policy and a safety management system for implementing it have 
been put into effect; major- accident hazards have been identified and that the 
necessary measures have been taken to prevent accidents and to limit their 
consequences; adequate safety and reliability have been incorporated into the 
design, construction, operation and maintenance of installations; internal 
emergency plans have been put in place that provide information to enable 
external plans to be drawn up in the event of a major accident; sufficient 
information is available to the competent authorities to enable decisions to be 
made in terms of the siting of new activities or developments around existing 
establishments. People liable to be affected by a major accident in an estab- 
lishment should be given information on safety measures and required 
behaviour in the event of such an accident. Information should be reviewed 
every three years, and repeated and updated where necessary. This informa- 
tion should also be made permanently available to the public within five 
years of the review. Member States should ensure that the competent authori- 
ties organise an appropriate system of inspections. This Directive does not 
apply to military establishments, hazards created by ionising radiation, the 
transport of dangerous substances, the activities of extractive industries and 
waste land -fill sites. 

m) The protection of workers from chemical agents at work.69 The employer is obliged 
under this Directive to determine whether any hazardous chemical agents 

fil Directive 97/43 /Euratom [1997] OJ L180/22. 
68 Directive 96/82/EC [1997] OJ L10/13. 
69 Directive 98/24/EC [1998] OJ L131/11. 
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(listed in an annex to the Directive) are present at the workplace, and to assess 
any risk to safety and health arising from their presence. The employer must 
be in possession of an assessment of the risk. This assessment shall be kept 
up -to -date, particularly if there have been significant changes or if the results 
of health surveillance show it to be necessary. In the case of activities 
involving exposure to several hazardous chemical agents, the risks must be 
assessed on the basis of the risk presented by all such chemical agents in 
combination. The employer must ensure that the risk is eliminated or reduced 
to a minimum, preferably by substitution (replacing a hazardous chemical 
agent with a chemical agent or process which is not hazardous or is less 
hazardous). The employer must regularly measure chemical agents which 
may present a risk to workers' health, in relation to the occupational exposure 
limit values, and must immediately take steps to remedy the situation if 

exceeded. The employer must establish procedures (action plans) which can 
be implemented in the event of an accident, incident or emergency related to 

the presence of hazardous chemical agents at the workplace. The employer 
must: inform workers of emergency arrangements; of the results of the risk 
assessment and of the hazardous chemical agents present at the workplace; 
and provide access to any safety data sheet provided by the supplier in 

accordance with Article 10 of Directive 88/379/EEC7° and Article 27 of 

Directive 92/32/ EEC.71 The employer must train workers on the appropriate 
precautions and on the personal and collective protection measures that are 

to be taken. 
n) Minimum requirements for improving the safety and health protection of workers 

potentially at risk from explosive atmospheres.72 Under this Directive the 

employer is required to take appropriate technical and /or organisational 
measures for the prevention of the formation or ignition of explosive atmos- 
pheres in such a way that the health of workers is not at risk. The employer is 

obliged to carry out a risk assessment according to the general provision set 

out in Framework Directive 89/391/EEC, taking into account the likelihood 
that explosive atmospheres will occur and their persistence; the likelihood 
that ignition sources (including electrostatic discharges) will be present and 

become active and effective; the installations, substances used and processes, 
and their possible interactions; and the scale of the anticipated effects. The 

employer must inform workers and /or their representatives of all the meas- 

ures to be taken for their safety and health at work. The employer must take 

the necessary steps to ensure that workers potentially at risk from explosive 
atmospheres receive appropriate training. Work equipment for use in places 

where explosive atmospheres may occur must comply with the minimum 
requirements laid down in the annex to the Directive. 

o) The protection of workers from risks related to exposure to biological agents at work.73 

This Directive classifies biological agents into four risk groups according to 

70 [1988] OJ L187/14. 
71 [1992] OJ L154/1. 
72 Directive 1999/92/EC [2000] OJ L23/57. 
73 Directive 2000/54/EC [2000] OJ L 262/21. 
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their level of risk of infection. Adjustments to biological agent classifications 
are made in light of technical progress, changes in international regulations 
and new scientific findings. In the case of activities involving exposure to 
several groups of biological agents, the risk must be assessed on the basis of the 
danger presented by all hazardous biological agents present. The assessment 
must be renewed regularly, and in any event when any change occurs in the 
conditions which may affect workers' exposure to biological agents. The 
employer shall avoid the use of a harmful biological agent if the nature of the 
activity so permits, by replacing it with a biological agent which is not 
dangerous or is less dangerous to workers' health. Workers and their repre- 
sentatives must receive appropriate training involving working with biologi- 
cal agents, and must be provided with written instructions and display notices 
of the procedure to be followed in case of a serious accident or the handling of 
biological agents of group 4. Laboratories carrying out work involving group 2, 
3 or 4 biological agents for research must determine the relevant containment 
measures in order to minimise the risk of infection. Employers must keep a list 
of workers exposed to group 3 and /or 4 biological agents for a minimum of 10 
years following exposure (or 40 years following exposure resulting in an 
infection), indicating the type of work done and the biological agent to which 
they have been exposed (if possible). Member States must establish arrange- 
ments for carrying out relevant health surveillance of workers both prior to 
exposure and at regular intervals thereafter. Effective vaccines must be made 
available free of charge for workers not already immune to the biological agent 
to which they are (or are likely to be) exposed. If a worker is found to be 
suffering from an infection or illness as a result of exposure, surveillance 
should be offered to other workers. Appropriate decontamination and disin- 
fection procedures should be implemented for contaminated waste to be 
handled and disposed. 

p) Minimum health and safety requirements regarding the exposure of workers to the 
risks arising from physical agents (vibration).74 The aim of this Directive is to 
ensure the timely detection of adverse health effects arising or likely to arise 
from exposure to mechanical vibration, especially musculo -skeletal disorders. 
The Directive distinguishes between vibration affecting the hand -arm system 
and vibration being transmitted to the whole body. The Directive defines 
exposure limit values for hand -arm vibrations and whole -body vibrations for 
the period of the working day. When assessing the exposure, the employer 
must take into account such matters as: working practices and working 
equipment on the basis of information submitted by manufacturer; particular 
sensitivity of workers; interaction with vibrations caused by other equipment 
at the workplace; unusual working conditions (especially cold work) and the 
exposure to vibration beyond working hours under the employer's responsi- 
bility. If exposure limit values are exceeded, the employer must take immedi- 
ate action to reduce exposure below limit. Member States must adopt 
provisions to ensure the appropriate health surveillance of the workers, to 

74 Directive 2002 /44 /EC [2002] OJ L 177/13. 
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ensure the quick diagnosis of any adverse health effect caused by mechanical 
vibration at work. In cases of any adverse diagnosis, the worker is to be 
informed immediately and receive any required information and advice, and 
the employer must review the risk assessment. 

q) Minimum health and safety requirements regarding the exposure of workers to the 

risks arising from physical agents (noise).75 This Directive seeks to combat 
industrial deafness. It defines the physical parameters that serve as risk 
predictors, such as peak sound pressure, daily noise exposure level and 
weekly noise exposure level. It sets exposure limit values and exposure action 
values in respect to the daily and weekly noise exposure level as well as peak 
sound pressure. The employer must carry out an appropriate risk assessment 
giving particular attention to: the level, type and duration of exposure; 
exposure limit /action values; health effects spreading from the particular 
sensitivity of the worker; interactions with other risks (ototoxic substances, 
vibrations); the exposure to noise beyond normal working hours under the 
employer's responsibility; and noise caused by warning signals at work. If 

risk cannot be reduced or banned by other means, the employer has to 

provide properly -fitting personal protective equipment (hearing protectors) 
in accordance with the requirements of the Personal Protective Equipment 
Directive 89 /656 /EC.76 The exposure limit values must not be exceeded. If 

they are exceeded, the employer has to take adequate measures immediately 
in order to reduce the exposure. The employer shall ensure that workers who 
are exposed to risks from noise at work and /or their representatives receive 
any necessary information and training relating to the outcome of the risk 

assessment provided for in Article 4 of the Directive. Member States must 
adopt provisions to ensure the appropriate health surveillance of the workers 
(preservation of the hearing function). 

r) The protection of workers from the risks related to exposure to carcinogens or 

mutagens at work.77 This Directive does not apply to workers exposed to 

radiation covered by the Euratom Treaty and the directives on ionising 
radiation already noted above. The Directive obliges employers to assess and 

manage the risk of exposure to (defined) carcinogens or mutagens. This 

process shall be renewed regularly, and data shall be supplied to authorities 
on request. Special attention is to be paid to all possible routes of exposure 
(including through the skin) and to persons at particular risk. Workers' 
exposure must be prevented. If a replacement is not possible, the employer 
shall use closed technological systems. The employer shall reduce the use of a 

carcinogen or mutagen by replacing it with a substance that is not (or less) 

dangerous. Where a closed system is not technically possible, the employer 
shall reduce exposure to minimum, and in any event to a level below the limit 

value of a carcinogen set out in Annex III. Wherever a carcinogen or mutagen 
is used, the employer shall: limit the quantities of a carcinogen or mutagen at 

the place of work; keep as low as possible the number of workers exposed; 

75 Directive 2003/10/EC [2003] OJ L 42/38. 
76 [1989] OJ L393/18. 
77 Directive 2004/37/EC [2004] OJ L229/23. 
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design the work processes so as to minimise the substance release; evacuate 
carcinogens or mutagens at source, but respect the environment; use appro- 
priate measurement procedures (especially for early detection of abnormal 
exposures from unforeseeable events or accidents); apply suitable working 
procedures and methods; use individual protection measures if collective 
protection measures are not enough; provide for hygiene measures (regular 
cleaning); inform workers; demarcate risk areas and use adequate warning 
and safety signs; draw up emergency plans; use sealed and clearly and 
visibly labelled containers for storage, handling, transportation and waste 
disposal. Employers shall make certain information available to the compe- 
tent authority if requested (activities, quantities, exposures, number of 
exposed workers, preventive measures) and inform the workers as quickly as 
possible if abnormal exposure happens. The employer shall also provide 
appropriate training on potential risks to health, precautions to prevent 
exposure, hygiene requirements, protective equipment, clothing and inci- 
dents. The Member States shall establish arrangements for health surveillance 
of workers if there is a risk to health and safety (prior to exposure and at 
regular intervals thereafter). If a worker is suspected to suffer ill- health due to 
exposure, health surveillance of other exposed workers may be required, and 
the risk shall be reassessed. Individual medical records of health surveillance 
shall be kept. All cases of occupational cancers shall be notified to the 
competent authority. Records shall be kept for at least 40 years following the 
end of exposure, and transferred to the authority concerned if the firm ceases 
to exist. 

s) Minimum health and safety requirements regarding the exposure of workers to the 
risks arising from physical agents (electromagnetic fields).78 This Directive is 
concerned with the risks due to known short -term adverse effects in the 
human body caused by the circulation of induced currents and by energy 
absorption as well as by contact currents. It does not address suggested 
long -term effects (such as those of living close to electricity pylons). The 
Directive sets exposure limit values on various frequency levels which are 
known to cause harm to human health, especially with regard to the cardio- 
vascular system, the central nervous system, and heat stress on the human 
body or parts of it (especially tissues), and sets action values above which the 
employer must take measures that are indicated in the Directive. The 
employer is obliged to assess, measure and calculate the levels of exposure to 
electromagnetic fields of workers, and produce risk assessments which have 
to be updated on a regular basis. Again, Member States must adopt provi- 
sions to ensure the appropriate health surveillance of the workers. This 
includes medical examinations of workers in cases of exceeding the exposure 
limit value. 

t) Minimum health and safety requirements regarding the exposure of workers to risks 

arising from physical agents (artificial optical radiation).79 This Directive aims to 
improve the health and safety of workers by laying down limit values for 

78 Directive 2004/40/EC [2004] OJ L184/1. 
79 Directive 2006/25/EC [2006] 0J L114/38. 
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exposure of workers to artificial optical radiation to eyes and skin. Exposure 
to natural optical radiation (sunlight) and its possible health consequences 
are not covered by this Directive. The Directive gives legal definitions of 
optical radiation, wavelength ranges ( visible, ultraviolet, infrared), kinds of 
artificial optical radiation (laser radiation and non -coherent radiation) and 
exposure limit values compliance with which ensures the physical health of 
workers who are exposed to artificial optical radiation at work, and param- 
eters for measurement such as irradiation, radiance and radiant exposure. 
The employer is obliged to assess and to measure (and /or to calculate) the 
levels of exposure to artificial optical radiation to which workers are likely to 
be exposed, and to carry out and update risk assessments, particularly if 

significant changes in working conditions can be observed or if it is indicated 
by health surveillance results. The employer shall ensure that workers who 
are exposed to risks from artificial optical radiation and their representatives 
receive any necessary information and training relating to the outcome of the 
risk assessment. Member States shall adopt provisions to ensure appropriate 
health surveillance of workers in order to prevent and to detect in a timely 
fashion any adverse health effects, long -term health risks and any risk of 

chronic diseases resulting from the exposure to artificial optical radiation. 
Such health surveillance shall be done by a doctor, an occupational health 
professional or a medical authority. Individual health records are to be made. 
Member States shall provide for adequate penalties to be applicable in the 
event of infringement of the national legislation adopted pursuant to this 
Directive. These penalties must be effective, proportionate and dissuasive. 

22.34 Despite this extensive (some might say excessive) EU regulation of the matter of 

workplace health and safety, this is an area of law which, has, at EU level at least, 
been remarkably under -litigated. The few cases in which the CJEU has had 
occasion to consider the terms of the EU secondary legislation on workplace 
health and safety have in the main been enforcement actions brought directly 
against Member States by the Commission, rather than on any preliminary 
reference from the courts of the Member States in litigation involving private 
parties. Quite why all this EU health and safety regulation should have resulted 
in such little EU -level litigation remains unexplained. Given the sheer volume of 

the regulation, it seems highly unlikely that the dearth of such litigation reflects 
some high degree of compliance by employers with all the requirements and 
duties placed upon them by the legislation. And given the complexity of the 

terms of these measures, it seems unlikely that the paucity of preliminary 
references CJEU is indicative of some common or universal understanding 
among the Member State courts as to what precisely they require, and how they 
are to be applied on the ground. 

22.35 In a formal Communication in 200480 addressed to the other EU institutions, the 

Commission examined how the Health and Safety at Work Framework Directive 

80 Communication from the Commission to the European Parliament, the Council, the European 
Economic and Social Committee (ECOSOC) and the Committee of Regions COM(2004) 62 final 

(Brussels, 05.02.2004). 
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89/391 and five of its daughter directives -the Workplaces Directive 89/654, the 
Work Equipment Directive 89/655, the Personal Protective Equipment Directive 
89/656, the Manual Handling of Loads Directive 90/269 and the Display Screen 
Equipment Directive 90/270 -had been transposed and were being applied 
within the Member States. The Commission noted as follows: 

Member States which benefited most from the legislation to modernise their health and 
safety rules emphasise the following innovative aspects of the Framework Directive: the 
large scope of application including the public sector, the principle of the objective 
responsibility of the employer, the requirement that a risk assessment shall be drawn up 
and documented, the obligation to establish a prevention plan based on the results of 
the risk assessment, the recourse to prevention and protective services and the workers' 
rights to information, consultation, participation and training. 

The Commission also noted in its 2004 Communication that the transposition of 
these first health and safety directives (known in the trade as 'the six -pack') into 
the national legislative framework of Member States was a lengthy process, and 
there were delays in transposition beyond the due date for implementation in 
virtually all Member States, the virtuous exceptions being Finland, Austria and 
Sweden, with Spain being the worst of the offenders.81 More surprisingly yet, the 
Commission noted that it had opened infringement proceedings on non- 
conformity against all Member States as regards their transposition of Framework 
Directive 89/391, though not all ultimately resulted in a final court judgment.82 
The Commission also took enforcement action against Italy for its failure properly 
to transpose the Display Screen Equipment Directive 90/270,53 and against both 
Italy84 and Spain85 in respect of their defective implementation of the Work 
Equipment Directive 89/655. 

With a view to re- launching the policy on health and safety at work, the 22.37 
Commission defined a new EU strategy in 2002 for the period 2002 -06, based on 
an overall approach to wellbeing at work which took account of changes in the 
workplace and the emergence of new risks, especially those of a psychosocial 
nature 86 It appeared to the Commission that certain types of occupational 
illnesses were becoming more common: it noted in particular musculo- skeletal 
disorders, and infections and illnesses associated with psychological stress. In its 
strategy for future action the Commission recommended the 'promotion of 
mental health at the workplace', noting that 

At the present time, problems associated with poor mental health constitute the fourth 
most frequent cause of incapacity for work. The World Health Organisation estimates 
that depression will be the main cause of incapacity by 2020. The workplace can be an 

22.36 

81 Case C -79/95 Commission v Spain [1996] ECR I -4679. 
82 See, however, Case C -5/00 Commission v Germany [2002] ECR I -305; Case C -49/00 Commission v 

Italy [2001] ECR I -8575; Case C- 441/01 Commission v The Netherlands [2003] ECR 1 -5463; Case C- 335/02 
Commission v Luxembourg [2003] ECR I -5531; and Case C- 425/01 Commission v Portugal [2003] ECR 
I -6025. 

83 Case C455/00 Commission v Italy [2002] ECR I -9231. 
84 Case C -65/01 Commission v Italy [2003] ECR I -3655. 
85 Case C- 168/03 Commission v Spain [2004] ECR I -8227. 
86 The report on the evaluation of the Community strategy on health and safety at work 2002 -2006, 

SEC(2007) 214. 
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appropriate place in which to prevent psychological problems and promote better 
mental health.ß7 

THE RELATIONSHIP BETWEEN EXISTING UK LAW AND EU LAW ON SAFETY 
AND HEALTH 

22.38 An Appendix to the Commission's 2004 Communication on the implementation 
of the first six-pack of health and safety directives88 lists all the measures which 
had been notified to the Commission by each of the then Member States as being 
national measures which implemented the requirements of these first six health 
and safety directives. 

22.39 The measures which have been reported to the Commission by the UK as being in 
implementation of these directives are legion. The implementation of the second 
Safety and Health Framework Directive 89/391 in the UK alone referred to 25 

measures, ranging from whole statutes to specific statutory instruments.89 The 

Workplaces Health and Safety Directive 89/654 required some 27 instruments to 

implement it, some of which overlap with those listed in implementation of the 
Framework Directive.90 The Work Equipment Directive 89/655 had a mere 21 

87 Communication from the Commission to the European Parliament, the Council, the European 
Economic and Social Committee (ECOSOC) and the Committee of Regions COM(2007) 62 final 
(Brussels, 21.2.2007), Improving quality and productivity at work: Community strategy 2007 -2012 on health 

and safety at work, at 13. See in this context Cross v Highlands & Islands Enterprtse [2001] IRLR 336 (OH). 

88 Above n 78. 
89 The listed implementing measures for the Health and Safety Framework Directive 89/391/EEC 

are as follows: (i) The Management of Health and Safety at Work Regulations 1992 (SI 2051/1992); (ii) 

The Workplace (Health, Safety and Welfare) Regulations 1992 (SI 3004/1992); (iii) The Provision and 

Use of Work Equipment Regulations 1992 (SI 2932/1992); (iv) The Personal Protective Equipment at 

Work Regulations 1992 (SI 2966/1992); (v) The Manual Handling Operations Regulations 1992 (SI 

2793/1992); (vi) The Safety Representatives and Safety Committees Regulations (Northern Ireland) 
1979 (SR (NI) 437/1979); (vii) The Management of Health and Safety at Work Regulations (Northern 
Ireland) 1992(SR (NI) 459/1979); (viii) The Health and Safety at Work Order (Northern Ireland) 1978 

(SR (NI) 1039/1978); (ix) The Reporting of Injuries, Diseases and Dangerous Occurrences Regulations 
(Northern Ireland) 1986 (SR (NI) 247/1986); (x) The Personal Protective Equipment at Work Regula- 
tions (Northern Ireland) 1993 (SR (NI) 20/1993); (xi) The Health and Safety (First -Aid) Regulations 
(Northern Ireland) 1982 (SR (NI) 429/1982); ()ii) The Fire Service (Northern Ireland) Order 1984 (SR 

(Ní)1821/1984); (xi i) The Industrial Relations (Northern Ireland) Order 1976 (SR (NI) 3043/1976); 
(xiv) The Health and Safety at Work etc Act 1974; (xv) The Safety Representatives and Safety 

Committees Regulations 1977 (SI 500/1977); (xvi) The Employment Protection (Consolidated) Act 

1978; (xvii) The Health and Safety (First -Aid) Regulations 1981 (SI 917/1981); (xviii) The Reporting of 

Injuries, Diseases and Dangerous Occurrences Regulations 1985 (SI 2023/1985); (xix) The Trade Union 

Reform and Employment Rights Act 1993 (Commencement) (No 3) and Transitional Provisions Order 

1993 (SI 2503/ 1993); (xx) The Management of Health and Safety at Work Regulations 1996, Legal 

Notice No 11 of 1996 ref: Gibraltar Gazette no 2894 of 25/01/1996; (xxi) The Health and Safety 

(Consultation with Employees) Regulations 1996 (SI 1513/1996); (xxii) The Employment (Maternity 
and Health and Safety) Regulations 1996, Legal Notice No 14 of 1996 ref: Gibraltar Gazette no 2894 of 

25/01/1996; (xriii) The Factories (Safety) Regulations 1996, Legal Notice No 10 of 1996 ref: Gibraltar 

Gazette no 2894 of 25/01/1996; (xxiv) The Fire Precautions (Workplace) Regulations 1997 (SI 1840/ 

1997); (xxv) Police (Health and Safety) Act 1997. 
9° The listed implementing measures for the Workplaces (Health and Safety) Directive 89/654/ 

EEC are as follows: (i) The Management of Health and Safety at Work Regulations 1992 (SI 

2051/1992); (ií) The Workplace (Health, Safety and Welfare) Regulations 1992 (SI 3004/1992; (iii) The 

Provision and Use of Work Equipment Regulations 1992 (SI 2932/1992); (iv) The Personal Protective 
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implementing measures in the ÚK.91 The Personal Protective Equipment Direc- 
tive 89/656 is captured in. UK law in 23 national measures.92 The Manual 

Equipment at Work Regulations 1992 (SI 2966/1992); (v) The Manual Handling Operations Regula- 
tions 1992 (SI 2793 1992); (vi) The 'Noise at Work Regulations (Northern Ireland) 1990 (SR NI 
147/1990); (vii) The Health and Safety (First -Aid) Regulations (Northern Ireland) 1982 (SR NI 
429/1982); (viii) The Control of Substances Hazardous to Health Regulations (Northern Ireland) 1990 
(SR NI 374/1990); (ix) The Electricity at Work Regulations (Northern Ireland) 1991 (SR NI 13/1991); (x) 
The Building (Amendment) Regulations (Northern Ireland) 1991 (SR NI 169/1991); (xi) The Building 
Regulations (Northern Ireland) 1990 (SR NI 59/1990); (xii) The Safety Representatives and Safety 
Committees Regulations (Northern Ireland) 1979 (SR NI 437/1979); (xiii) The Management of Health 
and Safety at Work Regulations (Northern Ireland) 1992 (SR NI 459/1992); (xiv) The Health and Safety 
Order (Northern Ireland) 1978 (SR NI 1049/1978); (xv) The Fire Services (Northern Ireland) Order 
1984 (SR NI 1821/1984); (xvi) The Workplace (Health, Safety and Welfare) Regulations (Northern 
Ireland) 1993 (SR NI 37/1993); (xvii) The Noise at Work Regulations 1989 (SI 1790/1989); ( xviii) The 
Health and Safety (First -Aid) Regulations 1981 (SI 917/1981); (xix) The Control of Substances 
Hazardous to Health Regulations 1988 (SI 1657/1988); (xx) The Electricity at Work Regulations 1989 
(SI 635/1989); (xxi) The Building Standards (Scotland) Regulations 1990 (SSI 2179/1990); (xxii) The 
Building Regulations 1991 (SI 2768/1991); ( )oiii) The Safety Representatives and Safety Committees 
Regulations 1977 (SI 500/1977); (xxiv) The Health and Safety at Work etc Act 1974; ()ov) The Fire 
Precautions Act 1971; (xxvi) The Health, Safety and Welfare in the Workplace 2006, Legal Notice No 28 
of 1996 ref: Gibraltar Gazette no 2901 of 29/02/1996; (xxvii) The Fire Precautions (Workplace) 
Regulations 1997 (SI 1840/1997). 

91 The listed implementing measures for the Work Equipment Directive 89/655 are as follows: (i) 
The Management of Health and Safety at Work Regulations 1992 (SI 2051/1992); (ii) The Workplace 
(Health, Safety and Welfare) Regulations 1992 (SI 3004/1992; (iii) The Provision and Use of Work 
Equipment Regulations 1992 (SI 2932/1992); (iv) The Personal Protective Equipment at Work Regula- 
tions 1992 (SI 2966/ 1992); (v) The Manual Handling Operations Regulations 1992 (SI 2793/1992); (vi) 
The Ionising Radiations Regulations 1985 (SI 1333/1985, as amended by SI 2966/1992); (vii) The 
Electricity at Work Regulations 1989 (SI 635/1989); (viii) The Health and Safety at Work etc Act 1974; 
(ix) The Safety Representatives and Safety Committees Regulations 1977 (SI 500/1977); (x) The Control 
of Asbestos at Work Regulations 1987 (SI 2115/1987, as amended by SI 2966/1992 and SI 3068/1992); 
(xi) The Control of Lead at Work Regulations 1980 (SI 1248/1980, as amended by SI 2966/1992); (xii) 
The Control of Substances Hazardous to Health Regulations 1988 (SI 1657/1988, as amended by SI 
2026/1990, SI 2431/1991, SI 2382/1992 and SI 2966/1992); (xiii) The Electricity at Work Regulations 
(Northern Ireland) 1991 (SR NI 13/1991); (xiv) The Ionising Radiations Regulations (Northern Ireland) 
1985 (SR NI 273/1985); (xv) The Safety Representatives and Safety Committees Regulations (Northern 
Ireland) 1979 (SR NI 437/1979); (xvi) The Health and Safety Order (Northern Ireland) 1978 (SR NI 
1049/1978); (xvii) The Control of Lead at Work Regulations (Northern Ireland) 1986 (SR NI 36/1986); 
(xviii) The Control of Asbestos at Work Regulations (Northern Ireland) 1988 (SR NI 74/1988); (xix) The 
Management of Health and Safety at Work Regulations (Northern Ireland) 1992 (SR NI 459/1992); (xx) 
The Control of Substances Hazardous to Health Regulations (Northern Ireland) of 1990 (SR NI 
374/1990, as amended by SR NI 61/1992); (xxi) The Provisions and Use of Work Equipment 
Regulations (Northern Ireland) 1993 (SR NI 19/1993). 

9z The listed implementing measures for the Personal Protective Equipment Directive 89/656 are 
as follows: (i) The Management of Health and Safety at Work Regulations 1992 (SI 2051/1992); (ii) The 
Workplace (Health, Safety and Welfare) Regulations 1992 (SI 3004/1992); (iii) The Provision and Use of 
Work Equipment Regulations 1992 (SI 2932/1992); (iv) The Personal Protective Equipment at Work 
Regulations 1992 (SI 2966/ 1992); (v) The Manual Handling Operations Regulations 1992 (SI 2793/ 
1992); (vi) The Health and Safety at Work etc Act 1974; (vii) The Construction (Head Protection) 
Regulations 1989 (SI 2209/1989); (viii) The Noise at Work Regulations 1989 (SI 1790/1989); (ix) The 
Control of Lead at Work Regulations 1980 (SI 1248/1980) (x) The Ionising Radiations Regulations 1985 
(SI 1333/1985); (xi) The Control of Substances Hazardous to Health Regulations 1988 (SI 1657/1988); 
(xii) The Control of Asbestos at Work Regulations 1987 (SI 2115 /1987); (xiii) The Health and Safety 
Order (Northern Ireland) 1978 (SR NI 1049/1978); (xiv) The Management of Health and Safety at 
Work Regulations (Northern Ireland) 1992 (SR NI 459/1992); (xv) The Construction (Head Protection) 
Regulations (Northern Ireland) 1990 (SR NI 424/1990); (xvi) The Noise at Work Regulations (Northern 
Ireland) 1990 (SR NI 147/ 1990); (xvii) The Ionising Radiations Regulations (Northern Ireland) 1985 (SR 
NI 273/1985); (xviii) The Control of Lead at Work Regulations (Northern Ireland) 1986 (SR NI 
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Handling of Loads Directive 90/269 required some 13 regulations to implement it 
in the UK93; but only 11 measures were required for the UK implementation of the 
Display Screen Equipment Directive 90/270.94 

22.40 Thus UK safety and health regulation cannot be understood as standing on its 
own terms as ordinary domestic legislation; neither can it properly be explained 
by reference to the pre -existing cases and common law rules on safety and health, 
even where the new measures apparently use the same terms and phrases (such 
as 'dangerous', 'safe', 'likely', 'adequate', 'suitable and effective') as have already 
been the subject of authoritative interpretation by the national courts.95 The 
introduction of EU law into this area marks a break with the past.96 It has indeed 

36/1986); (xix) The Control of Substances Hazardous to Health Regulations (Northern Ireland) 1990 

(SR NI 374/1990); (xx) The Control of Asbestos at Work Regulations (Northern Ireland) 1988 (SR NI 
74/1988); (xxi) The Personal Protective Equipment at Work Regulations (Northern Ireland) 1993 (SR 

NI 20/1993); (xxii) The Personal Protective Equipment at Work, Legal Notice No 31 of 1996 ref: 

Gibraltar Gazette of 29/02/1996; (xxiii) The Merchant Shipping and Fishing Vessels (Personal 
Protective Equipment) Regulations 1999 (SI 2205/1999). 

93 The listed implementing measures for the Manual Handling of Loads Directive 90/269 are as 
follows: (i) The Management of Health and Safety at Work Regulations 1992 (SI 2051/1992); (ii) The 
Workplace (Health, Safety and Welfare) Regulations 1992 (SI 3004/1992); (iii) The Provision and Use of 

Work Equipment Regulations 1992 (SI 2932/1992); (iv) The Personal Protective Equipment at Work 
Regulations 1992 (SI 2966/1992); (v) The Manual Handling Operations Regulations 1992 (SI 2793/ 
1992); (vi) The Health and Safety at Work etc Act 1974; (vii) The Safety Representatives and Safety 
Committees Regulations 1977 (SI 500/1977); (viii) The Manual Handling Operations Regulations 
(Northern Ireland) 1992 (SR NI 535/1992); (ix) The Management of Health and Safety at Work 
Regulations (Northern Ireland) 1992 (SR NI 459/1992); (x) The Health and Safety Order (Northern 
Ireland) 1978 (SI 1049/1978); (xi) The Safety Representatives and Safety Committees Regulations 
(Northern Ireland) 1979 (SR NI 437/1979); (xii) The Manual Handling Operations, Legal Notice No 30 

of 1996, ref: Gibraltar Gazette of 29/02/1996; (xiii) The Merchant Shipping and Fishing Vessels 
(Manual Handling Operations) Regulations 1998 (SI 2857/1998). 

94 The listed implementing measures for the Display Screen Equipment Directive 90/270 are as 

follows: (i) The Management of Health and Safety at Work Regulations 1992 (SI 2051/1992); (ii) The 

Workplace (Health, Safety and Welfare) Regulations 1992 (SI 3004/1992); (iii) The Provision and Use of 

Work Equipment Regulations 1992 (SI 2932/1992); (iv) The Personal Protective Equipment at Work 
Regulations 1992 (SI 2966/1992); (v) The Manual Handling Operations Regulations 1992 (SI 2793/ 
1992); (vi) The Health and Safety (Display Screen Equipment) Regulations (Northern Ireland) 1992 (SR 

NI 513/1992); (vii) The Health and Safety at Work Order (Northern Ireland) 1978 (SR NI 1039/1978); 
(viii) The Safety Representatives and Safety Committees Regulations (Northern Ireland) 1979 (SR M 
437/1979); (ix) The Management of Health and Safety at Work Regulations (Northern Ireland) 1992 

(SR NI 459/1992); (x) The General Ophthalmic Services Regulations (Northern Ireland) 1986 (SR NI 

163/1986); (xi) Display Screen Equipment Legal Notice No 26 of 1996: ref Gibraltar Gazette of 

29/02/1996. 
95 See R v Chargot Ltd (t /a Contract Services) [2009] 1 WLR 1 (HL) concerning the standard of proof 

in a criminal prosecution and the scope of duties imposed by SS 2(1), 3(1) and 37 of the Health and 

Safety at Work etc Act 1974. 
96 See Smith v Northamptonshire County Council [2009] ICR 734 (HL), where in a 3:2 majority their 

Lordships held that national regulations had to be construed on the basis that they were intended to 

give effect to the proposals submitted by the Health and Safety Commission and guided by the need 
to implement Directive 89/655. The Directive set minimum standards and the domestic intention was 

not to go beyond such standards unless there were good grounds for so doing. The Provision and Use 

of Work Equipment Regulations 1998 were not an all- embracing protection that rendered superfluous 
the Occupiers' Liability Act 1957 and the Occupiers' Liability Act 1984 or ordinary common law duties 

of care. Courts should be careful not to impose on employers responsibilities that went far beyond 
those at which the Directive and Regulations were aimed. See to similar effect Fytche v Wincanton 

Logistics Plc [2004] ICR 974, with a similar slim majority and narrow construction of the relevant 
regulations (in casu the application of reg 7(1) of the Personal Protective Equipment at Work 
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been conceded before the Court of Appeal -in an example of spill over of EU 
law- derived concepts into non -EU areas -that the provisions of the directives and 
their implementing regulations may be of relevance when determining the scope 
of an employer's duty at common law to provide a safe place of work and a safe 
system of work.97 

Rather than seeking to determine how English words used in the implementing 22.41 
regulations were interpreted by the domestic courts in previous UK safety and 
health legislation, it is suggested that -given the relative dearth of CJEU 
jurisprudence -guidance might be obtained by looking at how the equivalent 
words, phrases and concepts which implement the same directives are currently 
understood and applied by other national jurisdictions within the Union.98 The 
final word on the correct interpretation of the law in this area will, of course, rest 
with the' Court of Justice. 

Where the action before the national court is brought against an 'emanation of the 22.42 
State', such as a local authority or health board, then the doctrine of direct effect 
will allow the precise and unconditional provisions of the directives to be relied 
upon directly against that party, regardless of the provisions of the national 
regulations. In case involving only private parties, it is the duty of every national 
court under Article 4(3) TFEU to ensure that the national regulations are inter- 
preted and applied in accordance with the directives. 

Further, all the EU directives considered above are aimed at the setting of 22.43 
common minimum standards, and at the overall improvement of workers' safety 
and health. The safety and health directives therefore effectively provide the 
standard by which concepts such as a 'safe system of work' are to be understood. 
In so far as the national law allows for a standard below that permitted by the 
directive, it must be disregarded. In so far as the duty at common law provides 
for a higher standard than that required by the directive, the former should still 
be applied. 

In addition, national regulations made in implementation of the directives cannot 22.44 
be used to lower the standards of protection which previously existed within 
national law. Thus, where civil liability existed against employers under previous 
national legislation -for example under sections 28 and 29 of the Factories Act 
196199 -any EU- derived measures which replace the national provisions should 

Regulations 1992 to steel- toe -capped work boots which leaked, allowing frost -bite to develop), and the 
same two dissenting judges (Lord Hope and Baroness Hale). 

97 Allen y Hartwells Garages Ltd, CA, 14 January 1998 per Roch and May LLJ. 

98 See, eg, Spencer- Franks y Kellogg Brown & Root Ltd, 2008 SC (HL) 159; and Robb y Salamis (M &I) 
Ltd 2007 SC (HL) 71. 

99 See, by contrast, s 47(2) of the Health and Safety at Work etc Act 1974, which provided that 
breach of a duty imposed by 'Health and Safety regulations' made under the Act shall be actionable 
unless the regulations provide otherwise; but s 17(1) states that the failure of a person to observe any 
of the provisions of an 'approved code of practice' shall not, of itself, render him liable to any civil 
proceedings. 
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be construed so as to continue to impose strict liability on employersloo and give 
full compensation for all loss suffered by the employee. 

22.45 Given that the Second Framework Directive is part of the social programme 
intended to protect employees, any implementing provision which seems to limit 
the liability of employers must be read narrowly. For example, Article 5(4) of the 
Second Framework Directive allows for the possibility of a limited exclusion or 
limitation of employers' responsibility for their workers' safety and health in 
cases of exceptional and unforeseeable circumstances, the consequences of which 
could not have been avoided despite the exercise of all due care. By contrast 
section 2(1) of the Health and Safety at Work etc Act 1974 provides that it shall be 
the duty of every employer to ensure, only so far as is reasonably practicable, the 
health, safety and welfare at work of all his employees. Any reference to 
'reasonable practicability' as a limitation on the general duty of employers would 
not appear accurately to reflect the limited exclusion in cases of unforeseeable 
events as is set out in the Directive. A duty limited by what is 'reasonably 
practicable' is a less burdensome than one limited simply by what is practicable 
or physically possible.101 

22.46 In Commission of the European Communities y United Kingdom,102 the Commission 
argued that the retention of the 'reasonable practicability' test indicated that the 
UK has sought to limit the duty of employers to a lower standard than that 
required in the EU provision. On the Commission's view, full and proper 
implementation in the UK of the EU safety and health directives would have 
imposed a general duty on employers to ensure, so far as was practicable, the 
health, safety and welfare at work of all their employees. The UK Government 
argued, however, that the retention of the 'reasonable practicability' test was in 
fact an accurate implementation within the UK of the relevant EU Law. It claimed 
that while other Member States can couch their implementing laws in more 
absolute terms because their courts would apply the law with more flexibility and 
in accordance with the principle of proportionality, the UK tradition would be for 

the judges to apply an absolute text literally. Thus it was said to be necessary to 

make explicit to the UK courts that the test of proportionality should be consid- 
ered by them in applying and interpreting the EU -based legislation, by making 
the appropriate test one of reasonable practicability. In dismissing the Commis- 
sion's application the Court of Justice ruled that Article 5(1) of Directive 89/391 - 
which made an employer subject to a duty to ensure that workers had a safe 

working environment -simply embodied the general duty of safety to which an 
employer was subject, without specifying any form of liability. It could not be 

inferred from any of the provisions of Article 5 or the history that the EU 

legislature had imposed or had intended to impose upon Member States a duty to 

prescribe a no -fault liability regime for employers. Further and in any event, the 

100 Compare, however, Allison y London Underground Ltd [2008] ICR 719 (EWCA), holding that the 

duty imposed by the Provision and Use of Work Equipment Regulations 1998, reg 9, was not absolute 
and did not impose no -fault liability. 

101 Asquith LI in Edwards v National Coal Board [1949] 1 KB 704 at 712. 
102 Case C- 127/05 Commission y UK [2007] ECR I -4619. 
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Commission had not established in what way the reference to 'reasonable 
practicability' infringed either Article 5(1) or Article 5(4), or otherwise limited the 
scope of the employers' duty under the Directive. This decision of the Court of 
Justice should not be read as some general endorsement of the pre -existing UK 
law with the requirements of EU law. It remains the case that that the test of 
reasonable practicability in the context of the intervening EU legislation will have 
to be interpreted in a manner which is consonant with that EU law. Pre -Directive 
case law on 'reasonable practicability' has to be applied with caution, since the 
context of its use will have changed to a European one. 

Lastly, all remedies available under the existing national law of Member States, 22.47 
for example interdict or injunctive relief, as well as the possibility of Francovich 
damages,103 should be made available to ensure the full protection of EU 
law- derived rights in this area. 

SAFETY AND HEALTH AND EMPLOYMENT PROTECTION 

During the years 1979 to 1997, when the Conservative Party was in power in the 22.48 
UK, the Government was consistent in its hostility to any EU regulation in 
employment matters. Thus the UK Government alone of all the Member State 
governments refused to sign the EU Social Charter on workers' rights in Decem- 
ber 1989, and in the negotiations leading up to the 1993 Maastricht Treaty the UK 
Government negotiated an opt -out from the new social provisions of the Treaty, 
creating in effect a two -tier EU: a 'Social Europe' of the then 11 Member States; 
and an 'anti- Social Europe', consisting solely of the UK. 

As a response, a certain rude and crude politics intervened in the operations of 22.49 
the EU legislator. Exasperated by what was seen as the intransigence of the then 
UK Government in resolutely vetoing all measures hinting at 'socialist inspired 
coddling' of the workers by increasing their employment rights in the workplace, 
in the course of the early 1990s the Commission presented a number of what were 
in effect employment protection measures under the guise of health and safety 
issues, thereby allowing for qualified majority voting to be used to have these 
measures passed in the Council and override or by -pass the UK veto. Thus, in 
1992 a directive regulating the working conditions and employment rights of 
pregnant women and nursing mothers was adopted by the Council as a safety 
and health measure rather than as an employment protection matter.104 Similarly, 
a directive providing for the protection of young people at work was adopted as 

103 See Spencer y Secretary of State for Work and Pensions [2009] QB 358 (EWCA), dismissing as 
statute -barred by s 2 of the Limitation Act 1980 a claim for Francovich damages in respect of the alleged 
failure of the UK Government properly to implement Art 6(2) of Directive 89/391. 

104 Council Directive 92/85/EEC on the introduction of measures to encourage improvements in 
the safety and health at work of pregnant workers and workers who have recently given birth or who 
are breast- feeding [1992] OJ L348/1. 
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a safety and health measure.los Moreover, when it came to specifying a legal basis 
for its proposed Working Time Directive- which, in general, specifies that there 
should be a minimum rest period of 11 hours in every 24 hours;, provision for 
breaks in any working day longer than six hours; a working week of six days; a 

48 -hour maximum working week (inclusive of overtime); a minimum of four 
weeks' paid annual leave; and a requirement that the normal hours of night 
workers should not average more than eight hours in any 24 -hour period -the 
Commission chose as its preferred legal basis the then Article 118a of the EC 

Treaty on safety and health, rather than the improvement in workers' rights 
provisions of the then Article 118 of the EC Treaty. When the draft Directive came 
before the Council it was passed on 23 November 1993 under the qualified 
majority voting procedure, with the UK Minister abstaining rather than voting 
against the measure. The Directive laid down minimum safety and health 
requirements for the organisation of working time. Article 18 provided that 
Member States should adopt the laws, regulations and administrative provisions 
necessary to comply with the Directive by 23 November 1996.106 

22.50 The UK Government had apparently insisted, in the course of negotiations in the 

Council, that the text of the Working Time Directive provide for the possibility of 

Member States' allowing substantial derogations in a variety of occupations from 
many of the time- limits otherwise specified as minimum legal requirements, if 

the two sides of industry agreed to this at the appropriate collective level. Thus, 
the original Directive's provisions for daily and weekly rests from working, for 

rest breaks during the working days, and for limitations on the length of night 
work to a maximum of eight hours in every 24 hours, might be varied, either by 

law or by collective agreement, in any of the following occupational categories: 
workers whose place of work is distant from their home, for example oil rigs; 

security guards; hospital workers; those working in nursing homes, residential 
institutions or prisons; docks and airport workers; those working in press, radio, 
television or cinema, or in the ambulance, fire and civil protection services; postal 
and telecommunications workers; those working in the utilities producing, trans- 
mitting or distributing gas, water or electricity; household refuse collectors and 

those operating incineration plants; those engaged in research and development; 
agricultural workers; workers in tourism at peak periods. The permitted varia- 
tions in these standards were subject to the proviso that the workers concerned 
were afforded equivalent periods of compensatory rest or, in exceptional circum- 
stances, other appropriate protection. Further, while the working week was, in 

general, to be limited to a maximum of 48 hours, averaged over either four, or six 

or 12 months depending on the industry, Member States were permitted to make 
provision to give individual employees the right to agree with their employers to 

work longer hours, provided that suitable protection was also given to ensure 
that employees unwilling to agree to work longer hours were not subjected to any 

detriment by their employers. The only truly compulsory provisions in the 

1°5 Directive 94/33/EC which was initially implemented in the UK by the Health and Safety 

(Young Persons) Regulations 1997 (SI 1997/135) and the Children (Protection at Work) Regulations 
1998 (SI 1998/276). 

106 Working Time Directive 93/104/EC [1993] Of L307/18. 
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Directive were those relating to annual leave (Articles 7 and 18(b)(ii)). There had 
to be provision for annual paid leave of at least three weeks from 23 November 
1996; and by November 1999 the minimum annual paid leave provided for 
employees in each Member State had to be four weeks. This minimum period of 
paid annual leave could not be replaced by an allowance in lieu, except where the 
employment relationship was terminated. The annual leave provision applied to 
employees in both the public and private sectors, except for transport workers, 
fishermen and doctors in training. 

There was no pre -existing general legislation in the UK regulating working time. 22.51 
Notwithstanding the fact that the UK had insisted on the various derogations in 
the Directive, there was no attempt made to implement the provisions of Working 
Time Directive into UK law by the specified date. Instead, in March 1994 the UK 
Government chose to mount a legal challenge before the Court of Justice under 
Article 173 of the EC Treaty (now Article 263 TFEU) as to the validity of the legal 
basis and legal procedure adopted by the Council of Ministers in passing the 
Working Time Directive. The UK claimed that the adoption of this Directive by 
the Council was unlawful on four grounds: 

a) the wrong Treaty article had been chosen as the basis for this Directive, and 
therefore the legal procedure followed in its adoption was defective; 

b) the adoption of the Directive was unnecessary, and therefore in breach of the 
principle of proportionality, since minimum safety and health conditions for 
workers were already covered by Council Directive 89 /391 /EEC, the Work- 
place Safety and Health Framework Directive; 

c) the Directive covered matters other than safety and health issues, and was to 
that extent ultra vires; 

d) the Directive was not concerned with encouraging improvement in the 
'working environment'. 

The Court of Justice gave its judgment on 12 November 1996, only two weeks 
before the due date of the implementation of the Directive into national law. It 
rejected the UK's complaints as to the lawfulness of the Directive and held that, 
except for a provision in Article 5(2) that the weekly rest day should in principle 
include Sunday, the Directive had been validly adopted under the EC Treaty as a 
safety and health measure.107 

The Working Time Directive was eventually implemented in the UK under the 22.52 
new Labour Government by the Working Time Regulations 1998108, which came 
into effect on 1 October 1998, almost two years later than the due date for 
implementation, thereby exposing the UK Government to Francovich damages 
claims from those workers who had suffered as a result of the State's failure to 
implement and protect their EU law rights. Thus in R v Attorney General for 
Northern Ireland, ex p Shirley Burns,'09 a declaration that the UK was in breach of 

107 Case C -84/94 United Kingdom v Council of the European Union: re the working time directive [1996] 
ECR I -5755. 

los SI 1998/1883. 
109 R v Attorney General for Northern Ireland, ex p Shirley Burns [1999] IRLR 315 (QBD). 
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its obligations under EU law in falling timeously to implement the Working Time 
Directive was granted in the course of a Northern Irish judicial application, which 
also sought Francovich damages for the loss and damage caused to the applicant, 
who had been required by her private employer to work night shifts regularly 
and whose health, it was claimed, suffered as a result. 

22.53 Preferring substance over form, the current provisions of the now consolidated 
and updated Working Time Directive 2000 /34 /EC"o and of the Young Workers 
Directive 94/33/EC111 are considered in this work in chapter twelve on 'EU 
Employment Protection Law'. The provisions of the Pregnant Workers Directive 
92/85/EEC112 are dealt with in chapter fourteen on 'EU Equality Law', since their 
terms largely reflect the case law of the Court of Justice in a series of cases 
brought on the basis of the Court's interpretation of the Equal Treatment Directive 
76/207/EC, with the CJEU eventually rejecting the express terms of that Directive 
in denying that the workplace treatment of pregnant women should be compared 
to how a (sick) man would be treated, on the basis that pregnancy is not an 
illness; and that since only women could become pregnant, to take any account of 
pregnancy in the workplace was of itself an act of sex discrimination. It should 
always be borne in mind, however, that the ostensible bases of these three 
Directives as health and safety measures may yet influence their interpretation 
and application by the (national if not EU) courts. 

110 Horizontal Amending Working Time Directive 2000/34/EC [2000] OJ L195/41. 
111 [1994] OJ L216/12. 
112 [1992] OJ L348/1. 
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The European Parliament, the Council and the Commission solemnly proclaim the following text as 

the Charter of Fundamental Rights of the European Union. 

CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION 

Preamble 

The peoples of Europe, in creating an ever closer union among them, are resolved to share a peaceful 
future based on common values. 

Conscious of its spiritual and moral heritage, the Union is founded on the indivisible, universal values 
of human dignity, freedom, equality and solidarity; it is based on the principles of democracy and the 
rule of law. It places the individual at the heart of its activities, by establishing the citizenship of the 
Union and by creating an area of freedom, security and justice. 

The Union contributes to the preservation and to the development of these common values while 
respecting the diversity of the cultures and traditions of the peoples of Europe as well as the national 
identities of the Member States and the organisation of their public authorities at national, regional and 
local levels; it seeks to promote balanced and sustainable development and ensures free movement of 
persons, services, goods and capital, and the freedom of establishment. 

To this end, it is necessary to strengthen the protection of fundamental rights in the light of changes in 

society, social progress and scientific and technological developments by making those rights more 
visible in a Charter. 

This Charter reaffirms, with due regard for the powers and tasks of the Union and for the principle of 
subsidiarity, the rights as they result, in particular, from the constitutional traditions and international 
obligations common to the Member States, the European Convention for the Protection of 
Human Rights and Fundamental Freedoms, the Social Charters adopted by the Union and by the 

Council of Europe and the case -law of the Court of Justice of the European Union and of the European 
Court of Human Rights. In this context the Charter will be interpreted by the courts of the Union and 
the Member States with due regard to the explanations prepared under the authority of the Praesidium 
of the Convention which drafted the Charter and updated under the responsibility of the Praesidium of 
the European Convention. 

Enjoyment of these rights entails responsibilities and duties with regard to other persons, to the human 
community and to future generations. 

The Union therefore recognises the rights, freedoms and principles set out hereafter. 



Appendix 1 Charter of Fundamental Rights ofthe European Union 899 

TITLE I 

DIGNITY 

Article 1 

Human dignity 

Human dignity is inviolable. It must be respected and protected. 

Article 2 

Right to life 

1. Everyone has the right to life. 

2. No one shall be condemned to the death penalty, or executed. 

Article 3 

Right to the integrity of the person 

1. Everyone has the right to respect for his or her physical and mental integrity. 

2. In the fields of medicine and biology, the following must be respected in particular: 

(a) the free and informed consent of the person concerned, according to the procedures laid down by 
law; 

(b) the prohibition of eugenic practices, in particular those aiming at the selection of persons; 

(c) the prohibition on making the human body and its parts as such a source of financial gain; 

(d) the prohibition of the reproductive cloning of human beings. 

Article 4 

Prohibition of torture and inhuman or degrading treatment or punishment 

No one shall be subjected to torture or to inhuman or degrading treatment or punishment. 

Article 5 

Prohibition of slavery and forced labour 

1. No one shall be held in slavery or servitude. 

2. No one shall be required to perform forced or compulsory labour. 

3. Trafficking in human beings is prohibited. 
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TITLE II 

FREIDOMS 

Article 6 

Right to liberty and security 

Everyone has the right to liberty and security of person. 

Article 7 

Respect for private and family life 

Everyone has the right to respect for his or her private and family life, home and communications. 

Article 8 

Protection of personal data 

1. Everyone has the right to the protection of personal data concerning him or her. 

2. Such data must be processed fairly for specified purposes and on the basis of the consent of the 
person concerned or some other legitimate basis laid down by law. Everyone has the right of access to 
data which has been collected concerning him or her, and the right to have it rectified. 

3. Compliance with these rules shall be subject to control by an independent authority. 

Article 9 

Right to marry and right to found a family 

The right to marry and the right to found a family shall be guaranteed in accordance with the national 
laws governing the exercise of these rights. 

Article IO 

Freedom of thought, conscience and religion 

1. Everyone has the right to freedom of thought, conscience and religion. This right includes 
freedom to change religion or belief and freedom, either alone or in community with others and in 

public or in private, to manifest religion or belief, in worship, teaching, practice and observance. 

2. The right to conscientious objection is recognised, in accordance with the national laws 

governing the exercise of this right. 
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Article 11 

Freedom of expression and information 

1. Everyone has the right to freedom of expression. This right shall include freedom to hold 
opinions and to receive and impart information and ideas without interference by public authority and 
regardless of frontiers. 

2. The freedom and pluralism of the media shall be respected. 

Article I2 

Freedom of assembly and of association 

1. Everyone has the right to freedom of peaceful assembly and to freedom of association at all 
levels, in particular in political, trade union and civic matters, which implies the right of everyone to 
form and to join trade unions for the protection of his or her interests. 

2. Political parties at Union level contribute to expressing the political will of'the citizens of the 
Union. 

Article 13 

Freedom of the arts and sciences 

The arts and scientific research shall be free of constraint. Academic freedom shall be respected. 

Article 14 

Right to education 

1. Everyone has the right to education and to have access to vocational and continuing training. 

2. This right includes the possibility to receive free compulsory education. 

3. The freedom to found educational establishments with due respect for democratic principles 
and the right of parents to ensure the education and teaching of their children in conformity with their 
religious, philosophical and pedagogical convictions shall be respected, in accordance with the national 
laws governing the exercise of such freedom and right. 

Article 15 

Freedom to choose an occupation and right to engage in work 

1. Everyone has the right to engage in work and to pursue a freely chosen or accepted occupation. 

2. Every citizen of the Union has the freedom to seek employment, to work, to exercise the right 
of establishment and to provide services in any Member State. 

3. Nationals of third countries who are authorised to work in the territories of the Member States 
are entitled to working conditions equivalent to those of citizens of the Union. 
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Article 16 

Freedom to conduct a business 

The freedom to conduct a business in accordance with Union law and national laws and practices is 

recognised. 

Article 17 

Right to property 

1. Everyone has the right to own, use, dispose of and bequeath his or her lawfully acquired 
possessions. No one may be deprived of his or her possessions, except in the public interest and in the 
cases and under the conditions provided for by law, subject to fair compensation being paid in good 
time for their loss. The use of property may be regulated by law in so far as is necessary for the general 
interest. 

2. Intellectual property shall be protected. 

Article 18 

Right to asylum 

The right to asylum shall be guaranteed with due respect for the rules of the Geneva Convention of 
28 July 1951 and the Protocol of 31 January 1967 relating to the status of refugees and in accordance 
with the Treaty on European Union and the Treaty on the Functioning of the European Union 
(hereinafter referred to as The Treaties). 

Article 19 

Protection in the event of removal, expulsion or extradition 

1. Collective expulsions are prohibited. 

2. No one may be removed, expelled or extradited to a State where there is a serious risk that he or 
she would be subjected to the death penalty, torture or other inhuman or degrading treatment or 
punishment. 

TITLE III 

EQUALITY 

Article 20 

Equality before the law 

Everyone is equal before the law. 
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Article 21 

Non -discrimination 

1. Any discrimination based on any ground such as sex, race, colour, ethnic or social origin, 
genetic features, language, religion or belief, political or any other opinion, membership of a national 
minority, property, birth, disability, age or sexual orientation shall be prohibited. 

2. Within the scope of application of the Treaties and without prejudice to any of their specific 
provisions, any discrimination on grounds of nationality shall be prohibited. 

Article 22 

Cultural, religious and linguistic diversity 

The Union shall respect cultural, religious and linguistic diversity. 

Article 23 

Equality between women and men 

Equality between women and men must be ensured in all areas, including employment, work and pay. 

The principle of equality shall not prevent the maintenance or adoption of measures providing for 
specific advantages in favour of the under -represented sex. 

Article 24 

The rights of the child 

1. Children shall have the right to such protection and care as is necessary for their well- being. 
They may express their views freely. Such views shall be taken into consideration on matters which 
concern them in accordance with their age and maturity. 

2. In all actions relating to children, whether taken by public authorities or private institutions, the 
child's best interests must be a primary consideration. 

3. Every child shall have the right to maintain on a regular basis a personal relationship and direct 
contact with both his or her parents, unless that is contrary to his or her interests. 

Article 25 

The rights of the elderly 

The Union recognises and respects the rights of the elderly to lead a life of dignity and independence 
and to participate in social and cultural life. 
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Article 26 

Integration of persons with disabilities 

The Union recognises and respects the right of persons with disabilities to benefit from measures 
designed to ensure their independence, social and occupational integration and participation in the life 

of the community. 

TITLE IV 

SOLIDARITY 

Article 27 

Workers' right to information and consultation within the undertaking 

Workers or their representatives must, at the appropriate levels, be guaranteed information and 
consultation in good time in the cases and under the conditions provided for by Union law and 
national laws and practices. 

Article 28 

Right of collective bargaining and action 

Workers and employers, or their respective organisations, have, in accordance with Union law and 

national laws and practices, the right to negotiate and conclude collective agreements at the 
appropriate levels and, in cases of conflicts of interest, to take collective action to defend their interests, 
including strike action. 

Article 29 

Right of access to placement services 

Everyone has the right of access to a free placement service. 

Article 30 

Protection in the event of unjustified dismissal 

Every worker has the right to protection against unjustified dismissal, in accordance with Union law 

and national laws and practices. 

Article 31 

Fair and just working conditions 

1. Every worker has the right to working conditions which respect his or her health, safety and 

dignity. 

2. Every worker has the right to limitation of maximum working hours, to daily and weekly 

rest periods and to an annual period of paid leave. 
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Article 32 

Prohibition of child labour and protection of young people at work 

The employment of children is prohibited. The minimum age of admission to employment may not be 
lower than the minimum school -leaving age, without prejudice to such rules as may be more favourable 
to young people and except for limited derogations. 

Young people admitted to work must have working conditions appropriate to their age and be 
protected against economic exploitation and any work likely to harm their safety, health or physical, 
mental, moral or social development or to interfere with their education. 

Article 33 

Family and professional life 

1. The family shall enjoy legal, economic and social protection. 

2. To reconcile family and professional life, everyone shall have the right to protection from 
dismissal for a reason connected with maternity and the right to paid maternity leave and to parental 
leave following the birth or adoption of a child. 

Article 34 

Social security and social assistance 

1. The Union recognises and respects the entitlement to social security benefits and social services 
providing protection in cases such as maternity, illness, industrial accidents, dependency or old age, and 
in the case of loss of employment, in accordance with the rules laid down by Union law and national 
laws and practices. 

2. Everyone residing and moving legally within the European Union is entitled to social security 
benefits and social advantages in accordance with Union law and national laws and practices. 

3. In order to combat social exclusion and poverty, the Union recognises and respects the right to 
social and housing assistance so as to ensure a decent existence for all those who lack sufficient 
resources, in accordance with the rules laid down by Union law and national laws and practices. 

Article 35 

Health care 

Everyone has the right of access to preventive health care and the right to benefit from medical 
treatment under the conditions established by national laws and practices. A high level of human 
health protection shall be ensured in the definition and implementation of all the Union's policies and 
activities. 
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Article 36 

Access to services of general economic interest 

The Union recognises and respects access to services of general economic interest as provided for in 
national laws and practices, in accordance with the Treaties, in order to promote the social and 
territorial cohesion of the Union. 

Article 37 

Environmental protection 

A high level of environmental protection and the improvement of the quality of the environment must 
be integrated into the policies of the Union and ensured in accordance with the principle of sustainable 
development. 

Article 38 

Consumer protection 

Union policies shall ensure a high level of consumer protection. 

TITLE V 

CMZENS' RIGHTS 

Article 39 

Right to vote and to stand as a candidate at elections to the European Parliament 

1. Every citizen of the Union has the right to vote and to stand as a candidate at elections to the 

European Parliament in the Member State in which he or she resides, under the same conditions as 

nationals of that State. 

2. Members of the European Parliament shall be elected by direct universal suffrage in a free and 

secret ballot. 

Article 40 

Right to vote and to stand as a candidate at municipal elections 

Every citizen of the Union has the right to vote and to stand as a candidate at municipal elections in the 

Member State in which he or she resides under the same conditions as nationals of that State. 

Article 41 

Right to good administration 

1. Every person has the right to have his or her affairs handled impartially, fairly and within a 

reasonable time by the institutions, bodies, offices and agencies of the Union. 
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2. This right includes: 

(a) the right of every person to be heard, before any individual measure which would affect him or her 
adversely is taken; 

(b) the right of every person to have access to his or her file, while respecting the legitimate interests 
of confidentiality and of professional and business secrecy; 

(c) the obligation of the administration to give reasons for its decisions. 

3. Every person has the right to have the Union make good any damage caused by its institutions 
or by its servants in the performance of their duties, in accordance with the general principles common 
to the laws of the Member States. 

4. Every person may write to the institutions of the Union in one of the languages of the Treaties 
and must have an answer in the same language. 

Article 42 

Right of access to documents 

Any citizen of the Union, and any natural or legal person residing or having its registered office in a 
Member State, has a right of access to documents of the institutions, bodies, offices and agencies of 
the Union, whatever their medium. 

Article 43 

European Ombudsman 

Any citizen of the Union and any natural or legal person residing or having its registered office in a 

Member State has the right to refer to the European Ombudsman cases of maladministration in the 
activities of the institutions, bodies, offices or agencies of the Union, with the exception of the Court of 
Justice of the European Union acting in its judicial role. 

Article 44 

Right to petition 

Any citizen of the Union and any natural or legal person residing or having its registered office in a 

Member State has the right to petition the European Parliament. 

Article 45 

Freedom of movement and of residence 

1. Every citizen of the Union has the right to move and reside freely within the territory of the 
Member States. 

2. Freedom of movement and residence may be granted, in accordance with the Treaties, to 
nationals of third countries legally resident in the territory of a Member State. 
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Article 46 

Diplomatic and consular protection 

Every citizen of the Union shall, in the territory of a third country in which the Member State of which 
he or she is a national is not represented, be entitled to protection by the diplomatic or consular 
authorities of any Member State, on the same conditions as the nationals of that Member State, 

TITLE VI 

JUSTICE 

Article 47 

Right to an effective remedy and to a fair trial 

Everyone whose rights and freedoms guaranteed by the law of the Union are violated has the right to 
an effective remedy before a tribunal in compliance with the conditions laid down in this Article. 

Everyone is entitled to a fair and public hearing within a reasonable time by an independent and 
impartial tribunal previously established by law. Everyone shall have the possibility of being advised, 
defended and represented. 

Legal aid shall be made available to those who lack sufficient resources in so far as such aid is necessary 
to ensure effective access to justice. 

Article 48 

Presumption of innocence and right of defence 

1. Everyone who has been charged shall be presumed innocent until proved guilty according to 

law. 

2. Respect for the rights of the defence of anyone who has been charged shall be guaranteed. 

Article 49 

Principles of legality and proportionality of criminal offences and penalties 

1. No one shall be held guilty of any criminal offence on account of any act or omission which did 

not constitute a criminal offence under national law or international law at the time when it was 

committed. Nor shall a heavier penalty be imposed than the one that was applicable at the time the 
criminal offence was committed. If, subsequent to the commission of a criminal offence, the law 

provides for a lighter penalty, that penalty shall be applicable. 

2. This Article shall not prejudice the trial and punishment of any person for any act or omission 
which, at the time when it was committed, was criminal according to the general principles recognised 
by the community of nations. 

3. The severity of penalties must not be disproportionate to the criminal offence. 
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Article 50 

Right not to be tried or punished twice in criminal proceedings for the same criminal offence 

No one shall be liable to be tried or punished again in criminal proceedings for an offence for which he 
or she has already been finally acquitted or convicted within the Union in accordance with the law. 

TITLE VII 

GENERAL PROVISIONS GOVERNING THE INTERPRETATION AND APPLICATION OF 
THE CHARTER 

Article 51 

Field of application 

1. The provisions of this Charter are addressed to the institutions, bodies, offices and agencies of 
the Union with due regard for the principle of subsidiarity and to the Member States only when they 
are implementing Union law. They shall therefore respect the rights, observe the principles and 
promote the application thereof in accordance with their respective powers and respecting the limits of 
the powers of the Union as conferred on it in the Treaties. 

2. The Charter does not extend the field of application of Union law beyond the powers of the 
Union or establish any new power or task for the Union, or modify powers and tasks as defined in the 
Treaties. 

Article 52 

Scope and interpretation of rights and principles 

1. Any limitation on the exercise of the rights and freedoms recognised by this Charter must be 
provided for by law and respect the essence of those rights and freedoms. Subject to the principle of 
proportionality, limitations may be made only if they are necessary and genuinely meet objectives of 
general interest recognised by the Union or the need to protect the rights and freedoms of others. 

2. Rights recognised by this Charter for which provision is made in the Treaties shall be exercised 
under the conditions and within the limits defined by those Treaties. 

3. In so far as this Charter contains rights which correspond to rights guaranteed by the 
Convention for the Protection of Human Rights and Fundamental Freedoms, the meaning and scope of 
those rights shall be the same as those laid down by the said Convention. This provision shall not 
prevent Union law providing more extensive protection. 

4. In so far as this Charter recognises fundamental rights as they result from the constitutional 
traditions common to the Member States, those rights shall be interpreted in harmony with those 
traditions. 
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5. The provisions of this Charter which contain principles may be implemented by legislative and 
executive acts taken by institutions, bodies, offices and agencies of the Union, and by acts of 
Member States when they are implementing Union law, in the exercise of their respective powers. They 
shall be judicially cognisable only in the interpretation of such acts and in the ruling on their legality. 

6. Full account shall be taken of national laws and practices as specified in this Charter. 

7. The explanations drawn up as a way of providing guidance in the interpretation of this Charter 
shall be given due regard by the courts of the Union and of the Member States. 

Article 53 

Level of protection 

Nothing in this Charter shall be interpreted as restricting or adversely affecting human rights and 
fundamental freedoms as recognised, in their respective fields of application, by Union law and 

international law and by international agreements to which the Union or all the Member States are 

party, including the European Convention for the Protection of Human Rights and Fundamental Free- 

doms, and by the Member States' constitutions. 

Article 54 

Prohibition of abuse of rights 

Nothing in this Charter shall be interpreted as implying any right to engage in any activity or to 

perform any act aimed at the destruction of any of the rights and freedoms recognised in this Charter 
or at their limitation to a greater extent than is provided for herein. 

o 

o 0 

The above text adapts the wording of the Charter proclaimed on 7 December 2000, and will replace it 

as from the date of entry into force of the Treaty of Lisbon. 
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CwraBeHO a CTpac6ypr xa usaxauecern uexeMBpx use xtutau 4 m ceeMa rouvtaa. 

Hecho en Estrasburgo, el doce de diciembre de dos mil siete. 

Ve gtrasburku dne dvanáctého prosince dva tisíce sedm. 

Udfærdiget i Strasbourg den tolvte december to tusind og syv. 

Geschehen zu Strassburg am zwölften Dezember zweitausendsieben. 

Kahe tuhande seitsmenda aasta detsembrikuu kaheteistkümnendal päeval Strasbourgis. 

'Eytve o'o Etpaaßoúpyo, ouç bwbexa Ariceµ(3piou 5úo xiXtà5eç e~rrtit. 

Done at Strasbourg on the twelfth day of December in the year two thousand and seven. 

Fait à Strasbourg, le douze décembre deux mille sept. 

Arm dhéanamh in Strasbourg an dara lá déag de Nollaig sa bhliain dhá mhile a seacht. 

Fatto a Strasburgo, addì dodici dicembre duemilasette. 

Strasburä, divtükstos` septitä gada divpadsmitajä decembri. 

Priimta du tükstaneiai septintt}jt} men} gruodzio dvylikt4 diem Strasbüre. 

Kelt Strasbourgban, a kétezer -hetedik év december tizenkettedik napján. 

Maghmul fi Strasburgu, fit -max -il jum ta' Dieembru tas -sena elfejn u sebgha. 

Gedaan te Straatsburg, de twaalfde december tweeduizend zeven. 

Sporzgdzono w Strasburgu dnia dwunastego grudnia roku dwa tysiace siódmego. 

Feito em Estrasburgo, em doze de Dezembro de dois mil e sete. 

Întocmit la Strasbourg, la doisprezece decembrie douä mii capte. 

V gtrasburgu dña dvanásteho decembra dvetisícsedem. 

V Strasbourgu, dne dvanajstega decembra leta dva tisoc sedem. 

Tehty Strasbourgissa kandentenatoista päivänä joulukuuta vuonna kaksituhattaseitsemän. 

Som skedde i Strasbourg den tolfte december tjugohundrasju. 
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Appendix 2 

Protecting EU Law Rights -A Summary 

In this Appendix, the ways in which an individual's EU law rights may be 
protected before national courts are summarised. 

The first issue that should be addressed is whether or not there is any EU law 
applicable to the matter at hand. All types of EU legislation, and in particular the 
Treaty Articles -both of the 'l'EU and of the TFEU- should be considered. In 
areas covered by EU secondary legislation, the general principles Of EU law, such 
as proportionality and respect for fundamental rights, should also be borne in 
mind. 

In all cases before national courts the relevant EU law should be pleaded in the 
same way as national law, either as the basis for a claim or as a defence against a 
claim. 

Interim relief should be sought where this is necessary to give effective protection 
to the EU rights claimed or relied upon. Interim relief may be sought against all 
parties to the action, whether individuals or private corporations or governmen- 
tal or other public bodies. 

Where the interpretation to be given to the relevant provision of EU law is less 
than totally clear, application should be made to the national court for a 
preliminary reference to the CJEU under Article 267 TFEU. 

ACTIONS AGAINST PRIVATE PARTIES 

As we saw in chapter one, EU law not only grants rights to private parties, but in 
the case of horizontally directly- effective provisions, may also impose enforceable 
obligations on them. 

Examples of such enforceable obligations are the directly effective Articles of the 
Treaties, thus: Article 18 TFEU outlaws any discrimination against the nationals of 
other Member States on grounds of their nationality; Article 157 TFEU obliges all 
parties to pay men and women equal pay for equal work; Article 101 TFEU 
obliges undertakings to refrain from concluding anti- competitive cartel agree- 
ments; Article 102 TFEU prohibits abuse of a dominant position within the 
marketplace. 

These obligations have been held to be akin to those imposed on individuals by 
national statutes; damages or other remedies will be available for breach of these 
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EU duties in the same way as these would be available for breach of national 
statutory duties. 

ACTIONS INVOLVING PUBLIC AUTHORITIES 

European Union law may be raised as a defence to actions brought against 
individuals by public authorities. 

Challenges to specific acts of public bodies as being contrary to EU law, notwith- 
standing the position in national law, may be brought in the form of an 
application for judicial review. 

In principle damages will also be available against a public body to any indi- 
vidual who has suffered loss as a result of that public body's breach of his EU law 
rights. 

ACTIONS AGAINST EU INSTITUTIONS 

Questions concerning the validity of EU legislation may be raised before national 
courts by the expedient of seeking judicial review of such national measures 
which implement or apply the contested EU law provision. 

It can then be argued that the national measures have no valid legal basis. A 
national court may not declare a. provision of EU law to be invalid, or treat it as 

such, and if it has any doubts in this respect, it must refer the matter to the CJEU 
under Article 267 l'NEU. 

Direct challenges to measures adopted or positions taken by the EU institutions 
may be brought under Article 263 'l'NEU, the action for annulment, and its 
associated heads of claim (see chapter four). Direct actions before the CJEU are 
most likely to be of relevance to the private client in the field of competition law. 

An undertaking may, for example, challenge the decisions of the Commission 
addressed to it, and those addressed to its competitors where it had complained 
to the Commission about their activities. 

CHECKLIST 

In examining the way in which EU law considerations might affect the position in 

national law, the following questions should be asked: 

a) Is there national legislation which purports to implement the EU law obliga- 
tion? 

If so, the national legislation is to be read purposively in a way which gives full 

and proper effect to EU law. 
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If not then 

b) Is there national legislation which has been re- enacted, consolidated or 
otherwise presented by the national government as implementing the EU law 
obligation? 

If so then again national law must be given a purposive construction, so as to give 
full and proper effect to EU law. 

If not then 

c) Is the existing relevant national legislation which is not in implementation of 
EU law in any way open to interpretation in accordance with the demands of 
EU law? 

If so then any provisions of the national legislation which are open to interpreta- 
tion are to be given that reading which most favours the full and proper effect of 
EU law. 

If not then 

d) Is the EU provision in question clear, precise and unconditional so as to give 
rise to direct effect in relation to the parties before the court? It should always 
be borne in mind at this step that whereas EU law rights derived from 
Articles of the Treaty or from EU regulations may be relied upon against all 
parties, rights derived from directives can only be pleaded against public 
bodies. 

If the EU provision is directly effective against the parties to the action, the EU 
provision has to be given immediate effect by the national court, with the result 
that all and any rules of national law and procedure which impede the full and 
proper enjoyment of the rights conferred by it have to be suspended. 

If direct effect cannot be relied upon then there are no further remedies that may 
be taken against private parties. This does not, however, rule out an action against 
the State if the conditions set out in the following question are met. 

e) Is the EU provision at issue a provision of a directive which confers rights on 
individuals, the contents of which can be identified from the directive, and is 
there a causal link between the Member State's failure to implement the EU 
provision and any loss or damage suffered by the claimants? 

If so then a damages claim may be brought against the State concerned. 

If not then 

f) Does the claim concern the breach by the State of another type of provision of 
EU law, such as a Treaty Article or regulation, which has caused identifiable 
loss or damage to the claimant? 

If so then a damages claim would appear to be available in principle, but the 
criteria for liability to be applied to such a claim remain to be determined. 
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If not then the State's breach of EU law can be dealt with only by the European 
Commission, through negotiation with the State concerned and ultimately 
through an Article 258 TFEU action before the Court of Justice of the European 
Union. This is not a matter for national courts, and the most that the national 
lawyer can do in such a situation is to complain to the Commission on behalf of 
his client. Competition law issues raise special considerations. Undertakings 
concerned about the activities of others may make a complaint to the Commission 
and request interim protection. 
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constitution and dissolution of 714 
operating 283, 472 
parent 327, 379, 482, 710, 859 
private 40, 89, 755, 863 

company law 40, 714, 811 -13 
company taxation 858 -9 
comparable full-time workers 465 -6 
compensation 103-4, 260 -1, 269 -70, 292 -3, 

296 -304, 400 -1, 420=2 
adequate 103-4, 401 
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covenants, restrictive 485, 487 

covert forms of discrimination 109, 626, 

809 
creditors 304, 311 -12, 708, 721, 733-6, 738, 
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871 
new and individual 654, 673 
original 672 -3 

detection 54, 344, 410, 418 -19, 435, 437, 
645-6 

detention 247, 610 
orders 424, 601 
provisional 431, 433 

detriment 210, 298, 307, 314, 351, 390, 511 
development 

consent 84, 504, 512 
sustainable 14, 227, 232, 489, 491, 506 
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employment conditions 17, 41, 465-6, 468, 
480, 560 

employment contracts 79, 447 -8, 469, 472, 
475 -7, 485-6, 701 -3 

fixed -term see fixed -term contracts 
individual 453, 532, 701, 728 
private 486, 586, 606 

employment disputes 11, 41, 187, 250, 452 

Employment Equality Directive 151, 466, 
546, 550 -2, 554-5, 557 -62, 570 

employment protection law 19, 56, 63, 69, 
440 -87, 893, 895-6 

Acquired Rights Directive 64, 88, 291, 
307, 394, 440, 471-81 

Agency Workers Directive 453, 468 -9 
and Charter of Fundamental Rights 

444 6 

Collective Redundancies Directive 440, 
453, 481 -3, 496 

Contracts of Employment Directive 
453-4 

Employment (Illegal Migrant) Directive 
415, 420, 485, 610 

EU secondary legislation 452 -85 
European Company Directive 453, 455 

and European Convention on Human 
Rights 446-52 

European Works Council Directive 442, 
454-5 
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employment protection law 19, 56, 63, 69, 

440 -87, 893, 895-6 (cont) 
Fixed -term Workers Directive 453, 466-8 
free movement of workers and 

restrictive covenants 485 -7 
fundamental rights and employment 

rights 443-52 
general principles jurisprudence 443-4 
Information and Consultation of 

Employees (Social Dialogue) 
Directive 453, 456 

Insolvency Directive 453, 483-5 
introduction 440 -2 
Parental Leave Directive 442, 463-4 
Part -time Workers Directive 442, 465-6 
Posted Workers Directive 126, 453, 

469 -71, 726 
Treaty provisions 442 -3 
Working Time Directives 41, 89, 120, 

165, 456 -62, 471, 894-6 
and workplace safety and health 893-6 
Young Workers Directive 462 -3 

employment relationships 454, 465, 472, 
476, 531, 542, 588 

employment rights 537 -8, 893 
and fundamental rights 443-52 

employment tribunals 8, 43, 76, 87, 468, 
473, 569 

enforceability 135, 391, 486, 721, 723, 744 
declarations of 721, 723 

enforceable obligations 700, 913 

enforcement 
actions 154, 168, 185, 189, 283, 398, 886 -7 
anti-trust law 

by Commission 335-46 
private 346-8 

appeal courts 721 -3 
decisions authorising 720 -1, 724 
of financial penalties 415, 430 
of judgments 145, 236, 305, 408, 685, 688, 

704 
civil and commercial 720 -3 

orders 496, 720 -2 
State aids 

Commission 367 -9 
private 369 -70 

enjoyment 
genuine 31, 206, 578-9 
peaceful 262 -3, 313, 776, 833 

enlargement 3 -5, 175, 178 

enrichment, unjust 105, 172, 266, 289, 294, 
704-5, 849 

enterprises, medium -sized 17, 268, 309, 
323, 618 

environmental damage 489, 496, 731 

administrative liability for 507 -9 
Environmental Impact Assessment (EIA) 

504-7, 512, 516-17 
environmental information 494, 511 -15 

access to 513 -15 
environmental protection law 488 -519 

Aarhus Convention 151, 240, 492, 498, 
509,511 -19 

administrative liability for 
environmental damage 507 -9 

air pollution 493-4, 508, 510 -11 
assessment of the environmental impact 

of plans and projects 504-7 
Eco -label Scheme 503-4 
environmental standing 509 -11 
EU secondary legislation 492 -509 
and fundamental rights 490 -2 
Treaty foundation 488-90 
waste management 489, 499 -502 
water pollution 494-9 
wildlife and countryside protection 

502 -3 
environmental standing 509 -11 
EPO see European Patents Office 
equal treatment 103, 110 -11, 523 -8, 530 -2, 

534-43, 750, 759-62 see also equality 
law 

and agriculture and fisheries 257-8 
general principle of 111, 205, 526, 561, 

580, 750, 843 
of tenderers 759 -60 

Equal Treatment Directive 51 -2, 68, 89, 103, 

526 -7, 533-4, 538 -9 
equal value 524, 532 

work of 524, 532 
equal work 35, 486, 521, 524, 586, 913 

equality 4, 11, 127, 226, 521 -5, 529 -31, 535 

between men and women 4, 11, 14, 443, 

522, 523 44, 575 
Charter provisions 524 
EU secondary legislation 524-43 
implementation in the UK 543-4 
Treaty provisions 523-4 

general principle of 92, 257, 751 

equality law 69, 441, 520 -75, 896 
age discrimination 111, 552-4 
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equality law 69, 441, 520 -75, 896 (cont) 
disability discrimination 550 -1, 563 
discrimination on prohibited grounds in 

the provision of goods and 
services 574-5 

equality between men and women 
523 44 

introduction 520 -3 
marital discrimination 545 -8 
race discrimination 548 -50, 562 
religious discrimination 557 -74 
sexual orientation discrimination 16, 52, 

111, 151, 554-8, 571 -2, 574-5 
transgender discrimination 544-5 

equipment 409, 875 -7, 880, 882-4, 887 -90 
equivalent charges 777, 780, 790 -1 
equivalent effect 51,104, 308, 628, 777 -8, 

781 -2, 784 
equivalent paternity benefits 622 -3, 625 

equivalent protection 247, 250, 532, 676 
errors 84, 187, 212, 375, 640, 696 
ESCB see European System of Central 

Banks 
establishment, freedom of see freedom, of 

establishment 
Estonia 4, 198, 607, 804 
ethnic origin 16, 469, 522, 548 -50, 562, 639 
ETUC (European Trade Union Congress) 

41, 443 
EU citizens 226, 577 -85, 587, 589, 595 -603, 

617 -18, 819 
status of 576, 593 

EU citizenship 30, 206, 226, 520, 578 -81, 
585, 598 

rights 206, 578-81 
Euro- defences 33, 377, 439, 855 

Eurojust 17, 410, 416, 432, 437 
European Arrest Warrant (EAW) 198, 415, 

422 -7, 429 
European Central Bank (ECB) 7, 11 -12, 

128, 154, 182, 185-6, 189 -90 
European Coal and Steel Community 

(ECSC) 3, 183 
European Commission see Commission 
European Commission on Human Rights 

22, 125, 215, 246, 355, 449, 776 

European Communities Act (ECA) and 
national courts 55 -7 

European Company Directive 453, 455 

European Convention on Human Rights 
(ECHR) 218 -23, 241 -53, 354-6, 
411 -14, 444 52, 631-4, 833-7 

and employment protection law 446-52 
EU accession 241 -53 

socio- political background 241 -3 
two masters problem 243 -9 

indirect influence 204-7 
and safety and health in the workplace 

863 -71 
European Council 7, 11, 28, 154, 174-5, 

179 -80, 189 -90 
European Court of Human Rights (ECtHR) 

218 -23, 237 -40, 244-7, 249 -53, 
445 -52, 631-4, 833 -5 

European Court of Justice see Court of 
Justice 8 -9, 150, 193, 198, 246, 248, 
682 -3 

European Economic Area (EEA) 2, 8, 48, 
54, 243, 251, 657-61 

European Evidence Warrant 416, 436 
European Free Trade Area see EFTA 
European Investigation Order 416, 423, 438 
European Investment Bank (EIB) 11 -12, 

181, 190, 630 
European legal order 1 -54 

applicability of EU law to the individual 
see direct effect 

competences of EU 20 -1 
direct effect see direct effect 
effectiveness of EU law 24-8, 94, 405, 

837 
EU law and national legal order 31 -3 
EU law and public international law 

21 -31 
EU law and the individual 28-31 
European Economic Area 54 
jurisdiction of the Court of Justice 8 -13 
methods of interpretation in EU law 

45-54 
objectives of EU 13 -19 
origins of EU 3 -8 

European Ombudsman 153, 157, 184, 
226-7, 580, 583, 638 

European Parliament 46, 153-4, 174 -81, 
189 -90, 227 -8, 251 -2, 578-80 

as political institution 176-8 
European Patents Office (EPO) 250, 655, 

675-6, 715 

European Police Office see Europol 
European Protection Order 422 
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European Public Prosecutor 17, 90, 410 
European Social Charter 200, 206, 240, 

441 -2, 421 5, 451, 620 -1 
European System of Central Banks (ESCB) 

12, 182, 190 
European Trade Union Congress see ETUC 
European Works Council Directive 442, 

454-5 
Europol (European Police Office) 17, 

409 -10, 416, 437 
exchange of information 18, 54, 318, 371, 

415, 434, 436 
excisable goods 113, 855 

excise duty 832, 853-7 
EU secondary law 854-5 
jurisprudence 855 -7 
Treaty provisions 853-4 

exclusion, social 14, 16, 443, 522, 621, 861 

exclusionary abuses 333 -5 
exclusive competences 14, 20, 267, 330 
exclusive jurisdiction 124, 185, 202, 243, 

392, 702, 712 -15 
exclusive rights 163, 651, 657, 767 

exemptions 210, 282 -3, 329 -31, 838 -9, 
841 -5, 854, 857 

block 268, 318, 323, 329, 331 -2, 367, 
678-9 

individual 328, 335, 671 
exhaustion of intellectual property rights 

652, 657-60 
existing customers 294-5, 333-4 
existing employees 477 -8, 560 
exportability of social security benefits 617, 

625 
exports, beef 268, 271-4 
exposure limit values 883 -5 
exposure of workers to the risks arising 

from physical agents 883-6 
expulsion 201, 205, 226, 598 -9, 601 -3 
external borders 577, 604 
external lawyers 215 -16, 360 
extra -Communitarians 520, 577, 608 
extra -Unionists 520, 577 
extradition 226, 415, 418, 429 

Factortame litigation 77, 280 -1 
fair balance 116, 203, 492, 518, 530, 611, 

641 -2 
fair competition 13, 185, 363, 746, 768, 773 
fair hearing 211, 222 -3, 362, 835 

fair treatment of third -country nationals 
605, 619 

fair trial 208, 214, 219, 246, 355-6, 426, 
685-6 

and taxation law 835-7 
fairness 130, 237, 250, 289, 351, 393, 396 
families 205, 545, 597 -9, 601 -3, 608 -9, 

621 -3, 740 
family benefits 541, 622 -3 
family life 46, 201, 448, 491 -2, 547, 633-4, 

870 -1 
family members 584, 594, 596 -603, 609, 820 

family relationships 205, 726, 743-4 
family rights, dependent 595, 598 
family status, marital or 545-6, 572 
farmed animals 268, 273, 505 
farmers 180, 265-6, 268-9 see also 

agriculture 
fathers 464, 538, 546, 685, 740 see also 

parents 
fault 295, 297-8, 379, 382-4, 507, 699, 731 

fees 273, 310 -13, 592, 594-5, 846 
files 351 -3, 361, 654, 768, 864 
final courts 139, 143-4, 682, 687 
final decisions 97, 99, 139, 142, 157, 213, 

351 -2 
final destination 401, 697 
financial balance 619, 786, 797 
financial compensation 97, 170, 190, 476, 

835 
financial crimes 414 
financial damage 96, 166 
financial institutions 181, 804 
financial interests 17, 404, 410, 414, 424 

financial penalties 26, 152, 356, 404, 415, 

429 -30, 769 
enforcement of 415, 430 

financial services 388, 397, 804, 826, 844 

fines 338-9, 341-4, 348-9, 354, 357 -9, 
430-1, 836 

Finland 229, 237, 263-4, 354, 446, 561, 
786-7 

fiscal neutrality 843, 851 

fish 76, 260, 263-4, 268, 280, 285 -7 
farms 260 -1, 497 
species of 276-8, 280 
stocks 164, 264, 278, 286 

fisheries 13, 15-16, 21, 130, 254-6, 268, 

274-87 
Common Fisheries Policy 15, 76, 120, 

264, 271, 274 -87, 495 
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fisheries 13, 15 -16, 21, 130, 254-6, 268, 
274-87 (cont) 

and fundamental rights 257-8 
introduction 254-5 
quota -hopping 279 -86 
and right to an effective remedy 258-64 
Treaty provisions 255-6 

fishermen 263, 275-8, 280, 282, 895 
fishing effort 277 -8 
fishing fleets 264, 275, 277, 279, 284, 286-7 
fishing resources 276 -7, 285 
fishing vessels 76-7, 277-8, 280 -5, 457, 877, 

880, 890 
fixed -term contracts 289, 297, 302 -3, 307, 

466-8, 476, 537 
fixed -term work 41, 466 
fixed -term workers 41, 453, 466-8 
food 273-4, 385, 416, 491, 504, 613, 807 

production 265, 273 
foodstuffs 381, 385-6, 653, 667, 843, 880 
force majeure 27, 272, 481 
foreign judgments 718 -20, 722 -3 
foreign nationals 102, 420, 585, 590-1, 617, 

641, 809 
formal decisions 156, 329 -30, 334, 622 
foundation Treaties 4-6, 8, 22, 29, 35, 45-8, 

52 
four freedoms 13, 377, 444, 628 
framework agreements and direct effect 

41 -2 
France 125, 218 -22, 368 -71, 377 -80, 633, 

780-7, 790 -2 
courts 183, 222, 297, 445, 834 
Government 27, 274, 378, 803 
law 299, 302 -3, 307, 633, 658, 708 

Francovich case law /damages 51, 69, 79, 
209, 255, 270, 893 

damages against private parties 84-6 
and national courts 78-89 
where and how to bring claims in UK 

86-9 
fraud 216, 404, 414, 416, 421, 424, 636 
free circulation 21, 399, 718, 777, 780, 784 
free competition 182, 314, 332, 748 
free movement 485 -7, 576 -80, 582 -98, 

600-4, 616 -18, 779 -83, 812 -19 
of capital 687, 785, 804-7 
of data 630, 642 
of EU citizens 578 -603 

and Charter of Fundamental Rights 
(CFR) 582 -3 

EU secondary law 584 
Treaty provisions 578-82 

of goods 13, 27, 316 -17, 647 -9, 659, 
777 -803, 806 -7 

EU secondary law 801 -3 
jurisprudence 779 -801 
Treaty provisions 777 -801 

of judgments 682, 718, 722, 737 
of persons 14, 82,102, 115, 145, 407 -8, 

576 -627 
asylum and refugee status law 14, 

131, 231, 235-6, 407 -8, 604, 
611 -18 

Court of Justice case law 584 -603 
free movement of EU citizens 578-603 
introduction 576-7 
non -EU economic migrants 604-11 
and social security 617 -27 

of services 442, 469, 471, 486, 582, 806-9, 
813-30 

EU secondary law 821 -30 
jurisprudence 814-21 
Treaty provisions 813-21 

of workers 34, 84, 246, 446, 586, 589, 591 
and restrictive covenants 485-7 

free trade 237, 314, 773 
freedom 

to choose an occupation 226, 259 
to conduct a business 205, 226, 259 -60, 

290, 378, 775 
of contract 260, 307, 378 
of establishment 13, 486, 582, 586-7, 805, 

806 -14, 821 -30 
EU secondary law 821 -30 
jurisprudence 809 -13 
Treaty provisions 808-13 

four freedoms 13, 377, 444, 628 
of information 628 -46, 772 

access to documents 635 -9, 641, 643, 
645 

and fundamental rights 631 -2 
introduction 628-9 
Treaty provisions 629 -30 

of movement see free movement 
of religion 13, 560, 563 
religious 563 
of speech 13, 449, 555, 773 

full compensation 51, 103, 892 

full employment 14, 288, 488 

full-time workers 116 -17, 465, 529, 531 

comparable 465-6 
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fundamental freedoms see fundamental 
rights 

fundamental rights 22-4, 110, 165, 193 -253, 
260 -2, 426, 428, 611 -14, 641 -2 

Agency for Fundamental Rights 193, 
203, 522 

and agriculture and fisheries 257-8 
applied to Member State action 200-3 
Charter of Fundamental Rights 204-9, 

211 -14, 224 -41, 362 -3, 377 -8, 
521 -3, 897 -912 

and commercial agents 290 
and consumer protection law 377 -8 
content protected by CJEU 204-7 
Council of Europe accession 249 -53 
and Court of Justice of the European 

Union (CJEU) 193 -203 
and criminal justice 411 -14 
and data protection 633-4 
and employment rights 443 -52 
and enforcement of anti-trust law 

348-63 
enumeration of 194-5 
and environmental law 490-2 
European Convention on Human Rights 

EU accession 241 -53 
indirect influence 204-7 

in the European Treaties 203 
and freedom of information 631 -2 
individual 260, 413, 435, 645 
language of 201, 257, 349, 520 -1 
natural justice 208 - 24,566 
and private international law 684-7 
procedural due process 208-24 
and public procurement law 751 
review 199, 201 -2 
and rights of the defence 91, 202, 

208 -24, 349 -57, 361 -3, 411, 422, 
721, 837 

and taxation law 832 -9 
and workplace safety and health law 

862 -71 

GATT (General Agreement on Tariffs and 
Trade) 13, 43 

gender reassignment 544-5, 571 

General Agreement on Tariffs and Trade 
see GATT 

general application 34, 36, 141, 158, 161, 
213, 343 

General Court 23-4, 50, 132-4, 150, 183 -91, 
210, 635 -7 see also Court of First 
Instance 

direct actions before 150 
as institution 185-8 

general duties of good faith 10, 35, 59, 80, 
289, 393, 

general economic interest, services of 227, 
232, 826 -7 

general environmental protection 490 -1 
general international law 25-6, 205, 239 
general principles of EU law 22, 110 -11, 

113 -15, 119 -21, 125 -7, 201, 257 
autonomous interpretation of provisions 

of EU law 112 -13 
consistency see consistency 
democracy 112 
and direct effect 42 
and employment protection law 443-4 
equal treatment 111, 205, 526, 561, 580, 

750, 843 
legal certainty see legal certainty 
legitimate expectations see legitimate 

expectations 
and national courts 110 -32 
non -discrimination 111, 749, 785 
and private international law 684-7 
proportionality see proportionality 
protection of fundamental rights see 

protection of fundamental rights 
and public procurement law 750 
res judicata see res judicata 
and taxation law 832 -9 

Geneva Convention 235-6, 612, 614 -15, 686 

genuine enjoyment of the substance of EU 

citizenship rights 31, 206, 578 -9 
genuine occupational requirements 555 -7, 

571 
geographical origin, indications of 653, 

666-8, 679 

Germany 
authorities 196, 209, 260, 444, 449, 520, 

583 
Constitution 195, 197, 676, 852 
Constitutional Court 195, 197 -8, 243, 852 

courts 293, 295, 424, 675, 681, 852 
law 102, 293, 385, 424, 526, 584, 653 

globalisation 407 -8 
good faith 10, 59, 289, 390 -1, 450, 562, 834 

goods 
agricultural 264, 267 

1 

1 

h 

h 
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goods (cont) 
carriage of 690, 727-8 
counterfeit 648, 800 
distribution of 329, 808 
excisable 113, 855 
free movement of see free movement, of 

goods 
imported 782, 791, 855 
similar 663, 843 
trademarked 656, 658, 663 

goodwill 289, 294 
Government, UK 77, 97 -100, 151, 281, 283, 

556-7, 892 -5 
Grand Chamber 53, 221 -3, 229 -31, 239 -41, 

245 -7, 636-8, 849 -51 
formation 24, 50 

gravity of infringement or offence 342 -3, 
353, 457, 838, 878 

Greece 26-7, 112, 126, 379 -80, 776, 806-7, 
837 -8 

law 201, 603 
gross commission 295, 297 -8 
guarantees, financial 79, 96 181, 264-5, 

365, 403, 404, 421, 476, 483 -5, 538, 
589, 624-5, 738 

habitats 498, 502 -3 
habitual residence 727 -8, 730, 732, 736, 

739 -40, 743 
harassment, sexual 536, 542, 863 
harm 

irreparable 100, 166, 340, 680 
serious 615 -16, 801 

harmonisation 405 -6, 408 -9, 652 -3, 668 -70, 
673-4, 832, 853 

procedural 90 -1 
Heads of State and Government 175, 225, 

227, 231 see also European Council 
health 

human 15 -16, 206, 235, 271, 498, 500 -1, 
796 

mental 491, 887 -8 
public 17, 121, 272 -3, 591, 796-7, 817, 

824 
health and safety 

consumers 379 -87 
plans 878 -9 
workers see workplace safety and health 

law 
health professionals 824, 830 

health protection 441, 491, 648, 779, 783, 
862, 872 

human 16, 206, 501, 796 
health services 766, 801, 821, 870 
health signs 871, 879 
health surveillance 873, 879, 882 -6 
healthcare 312, 820 -1, 827, 830, 872 
High Representative of the Union for 

Foreign Affairs and Security Policy 
7, 175, 178, 180 

home States 586, 594, 616, 817, 819 -20 
horizontal cooperation agreements 318, 

322, 328, 330 -1 
horizontal direct effect 35-6, 39-41, 236, 

486, 524 
hospital workers 458, 894 
hospitals 384, 459, 864, 872 
host States 469 -70, 589, 595; 597 -604, 

608 -9, 624-6, 824-5 
housing 491, 547, 574, 589, 621, 827, 830 
human beings, trafficking in 17, 406, 409, 

414, 416 -17, 424, 605 
human dignity 4, 204, 226, 231, 233, 428, 

521-2 
human health 15 -16, 206, 235, 271, 498, 

500 -1, 796 
human rights 3-4, 23-4, 69 -70, 199 -201, 

241 -3, 249 -51, 426 see also 
fundamental rights 

Hungary 4, 52, 125, 355, 551, 607, 631 -2 
courts 149, 223, 632 

illegality 124, 155, 169, 171 -2, 343 
illness 68, 227, 297, 301, 539 -40, 600, 619 

pregnancy- related 537, 539 
ILO see International Labour Organisation 
imbalance 277, 390 -1, 395, 518 
imitations, unlawful 21, 665, 667 
immigration 14, 17, 19, 145, 228 -9, 407 -8, 

576 -627 
immovable property 4, 397, 692, 704, 

713 -14, 728, 764 
tenancy of 727-8 

immunity, State 208, 239, 447 

impartial tribunals 208, 211, 361 -2, 684, 835 

impartiality 342, 743, 762, 826, 866 
of procurement procedures 750, 752 

implementation 37 -9, 71 -5, 92, 257 -8, 
392-4, 479 -82, 549 -52 

defective 752, 887 
effective 18, 409, 859, 866 
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implementation 37 -9, 71 -5, 92, 257 -8, 
392-4, 479 -82, 549 -52 (cont) 

late 86, 462 
national 111, 151, 496, 498, 556 

importers 127, 161 -3, 380, 656, 661, 789 -90, 
800-1 

importing States 21, 399, 855 
imports 273-4, 658-9, 777 -9, 781 -7, 789 -90, 

797 -9, 856-7 
parallel 50, 255, 325, 651, 658 -60, 663 

imprisonment 102, 600 -1 
in -house lawyers 214 -16, 360 
inalienable rights 262, 521 
incapacity 106, 538, 540 -1, 887 
incidental effect 40 -1 
income support 265-6, 540, 588, 609 
incorporation, State of 811 -12 
indemnity 289, 291 -5, 297 -9, 301 -3, 305-6, 

694 
provisions 293, 306 

independence 
of the elderly226 
of the EU legal system 47 
judicia1136,449, 645, 866 
of lawyers214 -16, 360 
professional 826 

indications, of geographical origin 653, 
666-8, 679 

indirect discrimination 33, 109, 116, 439, 
465, 528 -32, 539 

indirect effect 41, 57, 78-9, 312, 393, 648 
and ambiguity in national provisions 

67 -70 
of direct taxation 857 -9 
for directives 40 -1 
and Member States' implementing 

authorities 71 -3 
and national courts 63-75 
von Colson principle 63-6 

indiscriminate violence 204, 615 
indistinctly applicable measures 782, 793-4 
individual Commissioners 175-6, 178 
individual complainants 153, 549 
individual concern 159 -60, 162, 164 
individual consumers 367, 402, 700 
individual contracts of employment 532, 

701 

individual employees 453, 481, 486, 556, 
894 

individual employers 523, 553 
individual employment contracts 453, 728 

individual exemptions 328, 335, 671 
individual standing 51, 160,164 
individualised personal information 617, 

641 
individuals 27-42, 71 -2, 78-83, 89 -92, 

104-8, 628 -30, 846-50 
groups of 125, 241 
private 8, 28, 39-40, 168, 841, 857, 865 
protection of 83, 435, 630, 645 
transgendered 541, 545 

industrial action 206, 232, 444, 451 -2, 708, 
731 

infected blood 383-4 
infection 274, 383-4, 869, 883, 887 

risk of 384, 883 
infirmity 301 -2 
information 337 -9, 350 -3, 388, 453-4, 

628 -32, 634-6, 638-44 
adequate 772, 877 
appropriate 481, 814, 870 
confidential 219, 353, 359, 454-5, 494 
disclosure of see disclosure 
dissemination of 245, 493 
environmental 494, 511 -15 
exchange of 18, 54, 318, 371, 415, 434, 

436 
freedom of 628 -46, 772 
necessary 218, 339, 359, 884, 886 
relevant 349, 409, 506, 643, 784 
sufficient 212, 223-4, 286, 762, 881 

injunctions 77, 99 -100, 151, 307, 389, 395, 

716-18 
anti-suit 717 -18 

injured parties 81 -2, 289, 380, 382, 699 

injuries, personal 379 -82, 392, 481, 704, 730 

insolvency 88, 307, 309, 389, 440, 483-4, 
737 -8 

Insolvency Directive 453, 483-5 
insolvency proceedings 479, 483, 732-8 

main 733 -7 
Insolvency Regulation 732-8 
inspections 277 -8, 338 -40, 420, 485, 610, 

637, 881 
institutional structure 174-92 

financial institutions 181 
judicial institutions 183 -92 
monetary institutions 182 
political institutions 175-80 

institutions, religious 556, 560-8, 575 

instruments, international 3, 25, 42, 44,111, 

146, 199 -201 
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insurance 65, 384, 600, 620, 623, 698, 702-4 
contracts 395, 698 -9, 704, 728, 732 

insurers 699, 713, 717, 732 
integrated pollution prevention 493, 517 
integration 

degree of 602 -3, 740 
economic 288, 773-4, 831 
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primacy 22, 32, 44, 59-61, 194, 196, 198 see 

also supremacy 
problem 194-5 

primary duties 132, 565, 865 

primary legislation 12, 56, 76, 88, 121, 135, 
201 

principles, general see general principles of 
EU law 

prior authorisation 497, 622, 801, 810, 820, 
823 

privacy 205, 218 -20, 358 -9, 418, 435, 629, 
640-5 

private bodies 39, 364, 486, 766-7, 783 
private companies 40, 89, 755, 863 

private contracts of employment 486, 586, 
606 

private employers 41, 89, 458, 486, 552, 
587, 896 

private enforcement 
anti-trust law 346-8 
State aids 369 -70 

private individuals 8, 28, 39-40, 168, 841, 
857, 865 

private international law 191 -2, 409, 666, 
681 -745 

Brussels I Regulation 305, 666, 688, 
689 -726, 729, 739, 743 

Brussels II Regulation 688, 738-42 
EU secondary law 687 -745 
fundamental rights and general 

principles 684-7 
Insolvency Regulation 732-8 
introduction 681 -3 
Lugano Convention 724-5 
Maintenance Obligations Regulation 

688, 707, 743-5 
Rome I Regulation 688, 696, 725-9, 732 
Rome II Regulation 688, 705, 729 -32 

Treaty provisions 683-4 
private life 218 -19, 237, 245, 359, 419, 

447 -8, 633-4 
private parties 35, 38-42, 79, 84-5, 168, 173, 

185 
private undertakings 316, 320, 474, 755-6 
privilege 

against self -incrimination 220 -1, 244, 361 
legal professional 215 -16, 360 

privileged applicants 157, 164, 168 

prize competitions 396-7 
probation measures 429, 433 
procedural criminal law, harmonisation of 

420 -3 
procedural due process 208-24 
procedural duties 59, 313 

under Art 4(3) TEU, national courts 
90 -109 

procedural harmonisation 90 -1 
procedural investigative obligations 865-6 
procedural obligations 370, 864, 867 
procedural protection 130, 422, 613 

procedural rights 161, 218, 355, 360, 422, 
868, 870 

procedural rules, national 54, 91, 94, 97, 
141 -2 

processing of personal data 435, 617, 630, 
634, 640 -3, 645 

procurement decisions 770, 772 
product liability 19, 379 -85, 730 

product markets 328, 333 
Product Safety Directive 384-5 
productivity 286-7, 860, 888 
professional bodies 138, 586 
professional independence 216, 360 
professional qualifications 582, 592, 609, 

809, 814, 821, 823 -5 
professional secrecy, obligation of 205, 654 

professions 389, 402 -3, 447, 452, 593, 
699 -700, 823 -5 

liberal 180, 313, 776 
regulated 641, 822-6 

profits 74, 98, 104, 270, 772, 808 -9, 813 -14 
promotion of employment 442, 861 

prompt examination 869 -70 
proof, burden of 111, 186, 307, 525, 528, 

531, 549 -50 
property 205, 260, 262, 269 -71, 492, 713, 

832 -3 
commercial 648-9, 659, 779, 798 
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property 205, 260, 262, 269 -71, 492, 713, 
832 -3 (cont) 

immovable 4, 397, 692, 704, 713 -14, 728, 
764 

intellectual see intellectual property law 
right to 205, 226, 245, 260-4, 269 -71 

property protection, and taxation law 
832 -5 

property rights 89, 205, 247, 260 -1, 264, 
270, 492 

proportionality 101 -2, 114 -21, 254, 417 -19, 
555-6, 787-8, 837 -9 

doctrine of 117 -18 
and national courts 114-21 
of operations carried out by the police 

or other law enforcement 
agencies 12, 115, 145, 411 

of penalties in tax matters 837 -8 
test 117 -19, 786, 788 

prorogation of jurisdiction 191, 699, 702-4 
prosecution 221, 354, 356, 410, 414, 418 -19, 

424-5 
of criminal offences 418, 435, 645-6 

prosecution authorities 157, 410, 414, 436 
prospective employees 420, 485, 610 
prospective overruling 123-4 
protected designations 667, 793 

protected geographical indications (PGIs) 
653, 666-8 

protection, social 289, 442 -3, 618 -20, 797, 
861 

protective awards 482 -3 
protective measures 271, 695, 721, 723-4, 

735, 796 
provision of services 469 -70, 697 -8, 726 -7, 

748, 807, 815, 822 see also free 
movement, of services 

free 582, 823-4 
main 305, 698 

provisional detention 431, 433 

public authorities 100, 122, 629, 631 -2, 
753-6, 765 -7, 845 

public bodies 130 -1, 590, 706, 746, 755-6, 
845, 913 -15 

public contracts 420, 485, 610, 748, 752 -6, 
769, 772 

public education 592 -3 
public employers 59, 458, 467, 525 

public health 17, 121, 272 -3, 591, 796-7, 
817, 824 
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protection of 17, 272 -3, 594, 786, 796, 
817, 880 

public interest 262, 449 -51, 517 -18, 631 -2, 
636-7, 785, 815 -17 

public international law 2, 21 -31, 68, 110, 
228, 522 

public morality 233, 648, 779, 793-4 
public office 80, 87, 449, 556, 572 
public participation 240, 492, 498, 511 -12, 

515 -17, 815 
effective 512, 517 

public policy 61, 570, 601 -2, 609, 691, 732, 
795-7 

Public Procurement Directives 748 
common principles 751-62 
Public Procurement (Public Sector) 

Directive 749, 751, 753, 761, 763-6 
Public Procurement (Utilities) Directive 

751, 753, 767 
public procurement law 746-72 

EU secondary legislation 751 -72 
and fundamental rights 751 
and general principles of EU law 750 
introduction 746-7 
remedies 767 -72 
Treaty provisions 747 -9 

Public Prosecutor, European 17, 90, 410 
public registers, validity of entries in 704, 

714 
public safety 119, 435, 641, 645, 795 
public security 418, 435, 514, 591, 603, 609, 

795 
public servants 450, 533 
public service 39, 215, 237, 443, 446, 451, 

589 -90 
concession contracts 750, 752, 766 
employment exception 591, 815 

public supply contracts 751, 765, 787 

public undertakings 310, 365, 748, 753 

public works concession contracts 764-5 
public works contracts 747 -8, 751, 754, 

758 -9, 764-5 
publishers 670 -1, 709 

punitive damages 381, 680, 732 

purposive interpretation 66, 70 

qualifications 33, 371, 532, 614, 616 -17, 
820 -1, 823 -5 

qualified majority voting 7, 20, 175-6, 
179 -80, 441, 457, 893-4 

quantification 88, 103-4, 313, 381, 680, 732 
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778 -9, 781 -2, 784-5 

quasi -contract 289, 293, 704 
quasi -delict 700, 707 -8, 710 
quotas 76, 158, 160, 262 -3, 268-9, 276 -86, 

594 

race 226, 344, 469, 548 -50, 572, 611, 615 
racism 415, 419, 424, 866 
radiation 863, 870 -1, 880 -1, 884 
raids, dawn 218 -19, 359 
re- importation 658, 660 
re- routing 401 -2 
real economic links 281 -2, 285 
reasonable expedition 867, 870 
reasonable practicability 892 -3 
reasonableness 356, 391, 487 
reasoned opinions 151, 188, 556-7 
recognition 49, 685, 688, 718 -21, 736, 738-9, 

742-4 
automatic 736-7, 741, 824 
and enforcement of judgments 725, 

738 -9 
mutual see mutual recognition 
of professional qualifications 609, 823, 

825 
unions 446, 478 

recoverability 105, 308, 381 
recovery 368, 371, 499 -500, 502, 705-6, 

744-5, 851 
of charges levied contrary to EU law 

104-5 
of commercial debts 308-13 

EU secondary law on late payment of 
commercial debts 309 -13 

introduction 288-9 
jurisprudence on right to payment 

308-9 
of information 418, 670, 744 
of money 105, 705 
rights of 107, 848 

recruitment 530, 549, 553, 559, 608 
requirements 486, 586 

reduced rates 842 -3 
redundancies 481 -2 

collective 307, 440, 453, 481 -3, 496 
referring courts 49, 78, 136, 143, 147, 149, 

236 
refugees 228, 611 -12, 614, 621 

protection of 236, 614-15 
status 204, 236, 611 -17 

refund of charges levied 104, 308, 847 
regional authorities 60, 215 
registered offices 216, 583, 631, 638, 734, 

808-9, 812 
registered partnerships 555, 575, 598 -9 
registered trademarks 664-5 
registers 

national 282, 665 
public 704, 714 

regulated professions 641, 822-6 
rehabilitation, social 432 -3 
reimbursement 401 -2, 584, 706, 797, 801, 

820, 834-5 
reinstatement 103, 533, 588 
relative prices 322 -3 
relevant information 349, 409, 506, 643, 784 
relevant markets 318, 322 -3, 333, 792 
relevant transfers 473 -5, 477, 480 
religion 16, 111, 207, 226, 469, 550-3, 

555 -75 see also religious 
discrimination 

freedom of 13, 560, 563 
organised 556-7, 571 -2, 575 

religious beliefs 207, 256, 559 -62, 571-4 
religious bodies 562 -3, 565 -70 
religious discrimination 557 -74 

and Charter of Fundamental Rights 
557 -8 

EU secondary legislation 558-62 
implementation of legislation in UK 

570 -2 
ministerial exception 562 -70 
Treaty provisions 557 

religious employers 556, 564 
religious ethos 561 -2, 571 
religious institutions /organisations 556, 

560 -8, 575 
religious symbols 573, 575 
religiously informed conscience 573-4 
rental 654, 669, 713, 764-5, 827 
reparation 78-80, 82-4, 86, 91, 298, 348, 394 

repayment 104-5, 107, 308, 369, 832, 844, 
847 -9 

representation, legal 213, 685, 719, 816 
representatives 93, 176, 180, 225-6, 481 -2, 

878-9, 882-4 
employee 454, 456, 469, 478, 482 

reproduction 278, 668, 670 
reproductive rights 574-5 
reputation 419, 448, 645, 656-7, 664-5, 667, 

709 
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res judicata 50, 722 -3 
and national courts 131 -2 

residence 109, 205-6, 578 -9, 582 -3, 
597 -603, 605 -9, 624-5 

habitual 727-8, 730, 732, 736, 739 -40, 743 
permanent 425, 589, 594, 597, 601 -2 
permits 420, 485, 594, 601 -2, 610, 613 
requirements 282 -3, 625 
rights of 577, 599 -600 

residents 109, 205, 281, 433, 621, 691, 743-4 
resignation 176, 178, 301 -2 
responsibilities 12, 20 -1, 43, 85-6, 88, 250, 

821 
employer's 883-4 
parental 236, 688, 738-41 

restitution 104-5, 266, 308 -9, 704 
restraint of trade clauses 292, 295 
restricted procedures 757, 759 
restrictions 276 -8, 320 -2, 328 -9, 787 -9, 

793-4, 804 -11, 814-17 
disguised 34, 377, 648-9, 775, 778, 793, 

804 
national 33, 377, 439, 502, 828 
quantitative 33-4, 51, 377, 648, 778 -9, 

781 -2, 784-5 
on trade 773 -830 

and Charter of Fundamental Rights 
(CFR) 775 

free movement, of services 442, 469, 
471, 486, 582, 806 -9, 813-30 

free movement of capital 687, 785, 
804-7 

free movement of goods 13, 27, 

316 -17, 647 -9, 659, 777-803, 
806-7 

freedom of establishment 13, 486, 582, 
586 -7, 805, 806 -14, 821 -30 

introduction 773-4 
Treaty provisions 774-5 

restrictive covenants, and free movement 
of workers 485 -7 

retail trade 656, 806 
retailers 32 -3, 318, 438 -9, 789, 807, 844 

large 32, 438, 788 
retirement 301 -2, 465, 533-4, 540 -1, 553 see 

also pensions 
ages 89, 525, 534-5, 541 -2, 589, 602 
compulsory 66, 89, 184, 525 

retrial 424-6, 429 
retrospective application 263, 412, 467, 516, 

834, 848 

945 

reverse discrimination 284, 585, 626, 781 
review 11 -12, 45 -7, 75 -6, 117 -18, 165, 

186- 9,769 -70 
internal 253, 514 
judicial 87 -9, 119 - 20,138, 140, 155-6, 

211 -13,358 -9 
power of 201, 212 
procedures 506, 513, 515,518, 768 -9 

rights see entries under individual rights 
risk assessment 417, 543, 872, 875-6, 882, 

884-7 
rivers 234, 263, 497 -8 
road safety 431, 786, 797 
Rome Convention 428, 682 -3, 725 -7 
Rome I Regulation 688, 696, 725 -9, 732 
Rome II Regulation 688, 705, 729 -32 
Russia 252, 449, 451, 491 -2, 567, 867 -8, 870 

safety and health of workers see 
workplace safety and health law 

safety signs 871, 879, 885 
sales 295, 387 -8, 656-7, 673, 697, 738, 806-7 
salmon 263-4 
salvage 704, 711 

same -sex couples 547, 555, 571, 598 
sanctions 17, 22, 100 -2, 152, 319, 407 -9, 433 

administrative 101 -2 
criminal 74, 102, 274, 319, 415, 420, 824 
effective 26, 100 -2, 482 

Schengen acquis 423, 607-8, 617, 861 
Schengen States 607 -9 
secondary insolvency proceedings 734-5 
secret cartels 344, 348 
secrets, business 219, 352 -3, 359 
secular courts 569 -70 
secularism 567, 574 
security 

for costs 108 -9, 583 
internal 10, 12, 115, 146, 408, 411 

national 21, 212, 407, 418, 438, 641, 751 

order 109, 722 -3 
public 418, 435, 514, 591, 603, 609, 795 

state 418, 435, 615, 641, 645 

Security Council 23, 241 

self -employed persons 290, 581, 589, 600, 
602, 622, 808 -9 

self -incrimination 220-1, 244, 361, 492 

semi -privileged applicants 157, 160 

sentenced persons 429, 432 -3 
separation of Church and State 566, 568 

serious crimes 17, 406, 408, 410, 419, 617 
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serious harm 615 -16, 801 
serious negligence 419, 507, 509 
service, contracts of 461, 568 -9 
service concession contracts 750, 752, 762, 

766-7 
service providers 388, 543, 591 -2, 816 -17, 

819, 823-4, 826-8 
service provision 591 -2, 814, 819 

service recipients 47, 593, 797, 819 -20, 824 

services 581 -2, 590-3, 661 -5, 765-7, 806-7, 
813 -32, 839-45 

free movement of see free movement, of 
services 

of general economic interest 227, 232, 
826-7 

settlement 210, 251, 310, 409, 432, 738, 743 

settlors 710 -11, 727, 729 

sewerage 499 
sex discrimination 19, 52, 69, 471, 524-6, 

553-4, 563 
indirect 33, 116, 439, 465, 541 

sex workers 240, 814 
sexual exploitation 

of children 17, 405, 409, 414, 418, 424 
of women 17, 409 

sexual harassment 536, 542, 863 
sexual orientation 16, 52, 111, 151, 554-8, 

571 - 2,574 -5 
shared competence 15, 21, 398, 489 
shareholders 210, 806, 808, 810 
shares 284, 810, 846, 859 
ship -owners 623, 717 

ships 402, 419, 508, 711, 717 
shops 388, 500, 789, 806 
sickness 302, 539 -40, 621 -3, 625 

benefits 540, 622 -3 
signs 

health 871, 879 
safety 871,879,885 

silence, right to 220 -1, 362 
similarity 663-4, 791 

sincere cooperation 58, 141 

single market 5, 13, 248, 264, 288, 674, 842 
provisions 53, 98, 386-7 

Single Payment Scheme 258, 265 
skimmed milk powder 264-5 
social advantages 589, 620, 624 
social assistance 227, 232, 540, 597 -8, 600, 

609, 619 -20 
social exclusion 14, 16, 443, 522, 621, 861 

social protection 289, 442 -3, 618 -20, 797, 
861 

adequate 16, 620 
social rehabilitation 432 -3 
social rights 441, 490, 621 
social security 17, 227, 443, 534, 540 -2, 

617 -21, 625 -7 
benefits 416, 440, 533-4, 539, 576, 619 -21, 

624 
exportability of 617, 625 

and Charter of Fundamental Rights 
(CFR) 619 -21 

contributions 365, 420, 485, 610, 834 
EU citizens 618 
EU secondary law 621 -7 
and free movement of persons 617 -27 
migrant workers 618-19 
systems 281 -2, 442, 542, 593, 618 -22, 

626, 821 
third country non -EU nationals 619 
Treaty provisions 618-19 
workers 618 

solidarity 4, 14, 18 -19, 226, 232, 445-6, 
521 -2 

sound administration of justice 62, 131 -2, 
217, 686, 692, 709, 797 

sovereign powers 197, 578 
sovereign rights 30 -1, 194 
sovereign States 21, 28, 197, 688-9 
sovereignty, national 197-8 
Spain 215, 275, 277, 365, 368-9, 377-8, 887 
special jurisdiction rules 692-4, 697 -9, 701, 

706-7, 710 -12, 719 

special legislative procedure 177 -9, 443 

specialised courts 8, 133, 187 

specifications, contract 747, 758 
speech, freedom of 13, 449, 555, 773 

spouses 416, 540, 572, 575, 598, 609, 738 -9 
standing 53, 140 -2, 153, 155, 167-8, 370, 

516 
actions for annulment of EU measures 

157 -65 
environmental 509 -11 
individual 51, 160, 164 
of victims 415, 420 

State aids 35, 85, 161, 168, 186, 268, 363 -72 
authorised 367 
Commission enforcement 367 -9 
de minimis 366-7 
definition 364-7 
private enforcement 369 -70 
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State aids 35, 85, 161, 168, 186, 268, 363-72 
(cont) 

role of Court 370-2 
unlawful 85-6, 131, 368 -71 

State functions 20, 407 
State immunity 208, 239, 447 
State liability 80, 84, 87, 772 
State monopolies 256, 779, 798-9 
state of the art defence 380, 382-4 
State resources 314, 363-4 
State security 418, 435, 615, 641, 645 
stateless persons 604, 614, 621 
statements of objections 156, 350-3, 361, 

666 
States Constitution, United 19 -20, 30 -1, 

193-4, 225, 256, 555, 562-3 
status 16, 206-7, 215, 557, 561, 578 -9, 597 -9 

of citizen of the Union 30, 576, 593, 595 
legal 193, 215, 222, 229 -30, 239, 327, 606 
marital /matrimonial 522, 545 -7, 572 
refugee 204, 236, 611 =17 
subsidiary protection 611 -12, 614 
transgender 207, 522, 544-5 

statutory duties 86-8, 371, 458 
statutory employment protection 116 -17 
statutory interest 311 -13 
statutory social security schemes 475, 540, 

820 
storage 256, 265, 297 -8, 409, 617, 640 -1, 644 
students 48, 127, 389, 565, 584, 592-6, 598 
sub -contractors 420, 485, 610, 836 
subjective intentions 127, 165, 328 
subsidiaries 317, 327, 472, 482, 612, 808, 

859 
subsidiarity 20, 30, 115, 235, 261, 267, 859 
subsidiary protection 611 -12,614 -16 
subsidies 262-4, 266, 314, 363-4, 404, 420, 

485 
subsistence 588, 613, 620 
successors 532, 669, 674, 690 
sufficient information 212, 223-4, 286, 762, 

881 
sufficient resources 209, 214, 362, 593, 599, 

609, 620 
sufficiently serious breach 80 -1,171 
supervision, judicial 251 -2, 418, 690 
supervisory jurisdiction 88, 833 
supplementary protection certificates 678-9 
suppliers 318, 322, 325, 379 -80, 389 -93, 

699, 765 
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supplies 256, 325-6, 333-4, 377-8, 384, 
765-7, 841 

intra- Community 838-9 
supply of goods 402, 699, 791 
supremacy of EU law 1, 9, 23, 29, 31, 54, 

195 -6 see also precedence; primacy 
surcharges 355, 836 
survivors 475, 555, 623 
suspension 16, 61, 95-6, 99,166, 190, 625-6 

interim 47, 95-6, 142, 144,166 -7, 771 
sustainable development 14, 227, 232, 489, 

491, 506 
Sweden 52, 54, 81, 389 -91, 492, 631 -2, 

635-8 

TACs (total allowable catches) 276, 279 -80 
tax authorities 39, 590, 859 
tax evasion 786, 839 
taxable persons 840-1, 845, 849 
taxation law 831 -59 

and abuse of rights 838-9 
and Charter of Fundamental Rights 

(CFR) 832 -3, 835, 838 
EU secondary law on VAT 839-45 
excise duty 832, 853-7 
and fair trial rights 835 -7 
and fundamental rights 832 -9 
and general principles of EU law 832 -9 
indirect effects of direct taxation 857 -9 
introduction 831 
and proportionality of penalties 837-8 
and protection of property 832 -5 
Treaty provisions 831 -2 
VAT 839-45 

jurisprudence 845 -52 
taxes 355, 790-2, 832-4, 836-7, 839 -41, 

843 -5, 856-7 see also taxation law 
corporation 857 -8 
late payment of 354, 836 
repayment of 107, 847 

taxpayers 105, 107, 804, 835-6, 847-8 
technical defects 834-5 
technical knowledge 380, 382 -3 
teleological interpretation 45, 624 
television broadcasts 389, 829 
television stations 805-6 
temporal effect 123-4,155, 535 

temporary agency workers 453, 468-9 
temporary protection 611 -12 
temporary workers 476, 874-5 
tenancy of immovable property 727 -8 
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tenderers 747, 749 -50, 752 -3, 756-7, 
759 -60, 763, 771 

equal treatment of 759-60 
potential 750, 752, 754, 756, 762 
unsuccessful 757, 768, 771 -2 

tendering procedures 749, 752, 756-7, 767, 
771-2 

tendering processes 748, 750, 754, 757, 
759-60, 763-4, 770 

tenders 655, 749 50, 756, 759-60, 763, 767, 
772 

termination 61, 289, 291 304, 306, 345, 472, 
476 

payments 301 -3 
terms 

contractual 289, 298, 390, 392 -3, 395, 453, 
477 

non -negotiated 389 -90 
unfair 72, 289, 379, 389 -96, 403 

territorial authorities 92, 215, 258, 779 
territorial cohesion 14-15, 17 
territorial integrity 20, 407 
territorial jurisdiction 392, 583, 681, 686, 

695-6, 707, 733 
territorial waters 275, 497 
territory 

EU 22, 604, 659, 733 -4, 776 
national 36- 7,109, 233, 283, 389, 429, 610 

terrorism 17, 409 -10, 414, 416, 424 
third- country nationals 420, 443, 485, 

604 -11, 614, 621 
fair treatment of 605, 619 

third -party proceedings 712 -13 
Third Pillar 405-6 
thresholds 333, 373, 748, 752 -3, 767 
ticket prices 401 -2 
time bars, national 105-8, 393, 770, 847 
tobacco products 120, 386-7, 783, 807, 

853-7 
tonnage 277-8, 287 
tort 87-8, 699 -700, 704, 707-8, 710, 712, 714 
torture 204, 226, 612, 615, 865 
total allowable catches see TACS 
total turnover 342, 344 
tourists 47, 819 -20 
trade 

affecting 315, 317 -18, 323 
cross - border 119, 235, 650, 681, 831, 841 
effect on 317, 336 
free 237, 314, 773 
inter -State 51, 316, 318, 747 -8, 781 -2 

international 1, 702 -3, 799 
intra -EU 271, 778, 784-5, 788 
restrictions on see restrictions on trade 

trade names 377, 679 
trade unions 206, 440-1, 444, 451, 478, 486, 

587 
trademarks 65, 377, 379, 647-8, 650-3, 

655 -66, 668 
Community Trademark 653, 663, 665-6 
and competition law 664-5 
passing off 648, 662-4 
registered 664-5 
trademark use and Internet search 

engines 661 -2 
Trademarks Directive 

as complete code 655-6 
and exhaustion of rights 657-61 

trafficking in human beings 17, 406, 409, 
414, 416 -17, 424, 605 

training 16, 226, 409, 457, 526, 878, 886-7 
appropriate 882 -3, 885 
vocational 15, 17, 521, 525, 558, 593-7, 

600 
transactions 291 -2, 310 -11, 494, 737-8, 806, 

838-40, 844 
commercial 126, 291, 310 -12, 780, 840 

transfer of criminal proceedings 416, 433 
transferees 472 -81, 755 
transferor employers 472, 479-80 
transferors 472, 474-8, 481 
transferred economic entities 474, 478 
transferred employees 475, 478 
transfers 54, 136, 198, 472 -9, 641 -2, 811 -12, 

859 
business 453, 471 -2 
relevant 473-5, 477, 480 

transfusions, blood 383, 869 
transgender discrimination 245, 248, 544-5, 

572 
transgender status 207, 522, 544 5 
transgendered individuals 541, 545 
transitional arrangements 107, 848 
transitional periods 107, 277, 331, 577, 848 

transitional provisions 145, 179, 408, 575 

transmission of personal data 435, 645 

transparency 300, 342, 629-30, 637-8, 
641 -2, 750, 761 -3 

obligation of 49, 750, 752 
transposition 71, 75, 81, 106, 111 -12, 152, 

887 
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