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ABSTRACT OF THESIS

This thesis attempts to present a picture of the diverse

treatment -which different legal systems have employed with regard

to the problem of liability for animals. The solutions in three

modern jurisdictions, England, Scotland and South Africa are sur-

:veyed in some detail and the approaches in a few Continental

countries and some American states are canvassed in outline.

Chapters on Roman and Roman-dutch law are justified on the basis

of their influence upon modern South African law and because the

general problems were fully considered by Roman and Roman-Butch

jurists and legislators.

The work commences with a brief chapter on the solutions

employed in Roman law. The forms of strict liability imposed

by the actio de pauperis, Aedilitian action and the actio de pasta

are dealt with in outline as is the general Aquilian remedy. The

writer attempts no speculation as to the details of Roman law for

this would be superfluous to the purposes of this thesis.

A full chapter on English law follows with detailed treatment

of the three significant forms of redress} the strict type cattle-

trespass and scienter actions and the tort of negligence. Applic¬

able defences are considered, After brief mention of the obsolete

remedy known as distress damage feasant the chapter concludes with

a /
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a critical consideration of the 1967 Lav Commission report and

recommenda t ions •

In the third chapter the development of the Civil Law remedies

in Roman-butch law is discussed. This chapter principally re-

tpresents a collection of Roman-hutch sources. Herein much has

been gleaned from the judgment in Q1 Callauhan, v. Chaplin

1927 A»D, 310 in which a distinguished South African Appellate

division bench reviewed the old authorities fully. The sources

are considered under the following heads; the general rule,

damage by wild animals, trespassing and depasturing animals and

the controverted recognition of noxal surrender in Roman-Dutch

law,

Scots law is dealt with in the fourth chapter commencing

with a survey of the Institutional authorities and proceeding to

review early case law. In the second part of the chapter the

Law Reform Committee report and aspects of modern Scots law are

discussed. The writer has experienced some difficulty in estafo-

sllshing the remedies applicable to Scots law and ventures that

legislation or comprehensive judicial scrutiny is warranted.

The final jurisdiction surveyed in depth is Couth Africa

and, as the old authorities are fully dealt with in chapter III

(supra) this chapter is restricted to coverage of the modern case

law /

xv i



law. The serai strict actio de aauaerle. the strict actio de

pasta and the lex Aaullla. based on fault, are considered, Animals

on the road are dealt with separately under the last head.

In the penultimate chapter the solutions, In skeleton outline

alone, of France, the Netherlands, Germany, Italy and some American

states are set out# The justification for this outline survey

is to illustrate the preponderant preference for a strict rule In

modern law.

The details of solutions employed in England, Scotland and

South Africa are compared in the final chapter and aspects of

Continental and American solutions are also considered. This

comparison is carried out under the heads of (i) special strict

liability actions (ii) general delict/tort actions and (iii) actions

relevant to depasturization. The thesis concludes with proposals

in regard to (i) the determination of a basis for liability and

limitations thereof, if any, and (il) the determination of parties

who should be liable. The writer attempts to justify a strict

rule, subject to certain liraits, imposing liability on the animal

owner.

xvii



CHAPTER I

ROMAN LAW

Actio de Paqpgrje.;

The Early Law

The Twelve Tables of circa *+50 B.C. introduced an action to
1

cover the case of damage done by an animal* This action was in

slmplum and the direct ascendant of the actio de pauperie of
2

developed Roman Law* It seeais that the original action intro¬

duced absolute liability independent of any fault on the owner's
3

part and only lay in respect of damage by quadrupeds - perhaps
b

originally restricted to res manclpl. Kerr Wylie in his searching

investigation of the matter submits thats

",.* the 'actio de pauperie' originally did not apply
to the case of damage done by grazing animals while
in search of food: the primitive mind would not
regard this as a wrong on* the animals part and the
'actio de pauperie1 may have continued in such cases
even after its basis had ceased to be wrongdoing*
It may be that here we find the explanation of the
so-called 'actio ae pasta" also granted by the 12
Tables." 5

The same writer maintains that originally the pauperlan action
6

did not lie in respect of bodily injury to free persons. According

to /

1 Twelve Tables 8*6 e

2 Buckland, A Text-Book of Roman Law. p,608.
3 Kerr v,ylie, dtudi Riccooono* p.h-6o.
b Ikii.» P#
5 PA75.
6 Ibid.* p.510.



2

to Watson, however, nothing was said in the Twelve Tables as to
7

the circumstances of the injury. A feature of the early action
8

was its noxal character. As an alternative to paying damages the

owner of the malevolent animal could surrender it to the party who

had suffered loss. Surrender of the beast Cdai id quod nocuit)

absolved the owner of his responsibility to indemnify the value

(aetiinatlo) of damages done (oauperies). It appears that the

early Roman law-makers imposed strict liability, somewhat eased

by the noxal surrender option, upon the owner of the offending
9

beast.

The original statute probably did not apply to wild animals

because these were generally res nulllus and could not incur

liability in respect of their erstwhile owners, Nicholas intimates

that the statute of the Twelve Tables may have applied to wild

animals, but, for the reason proposed above, did not effectively
10

cover their case. Ashton-Cross writing in a journal states

that the action given by the Twelve Tables did not apply to wild
11

animals but does not furnish any authority for his proposition.

Whatever the position was, it seems clear that the Twelve Tables,

either by specifically excluding wild animals, or by reason of

the fact that the law was impossible to apply to them, did not in

fact /

7 Watson, Obligations. p,28o.
8 But see Kerr Wylie, Injuries by Animals in Roman Law, 193^

S.A,L.J. (11) p.170 et seo.
9 Westrup, Introduction to Rarly Roman Law, vol.IV, Book 1, p.167.
10 Nicholas, Roman Law, p.22*+.
11 Ashton-Cross, Damage by Animals in Roman Law, C.L.J. 1953? 395

at pp.397-398.



3.

fact provide a solution and the curile aedlies accordingly found

it necessary to introduce the aediiitian action, thereby providing

for redress arising from damages caused by an animal at or near a
12

public place.

The actio de pauperis of the Twelve Tables, was, it is

submitted, partly penal in nature* The provision of noxal surrender

demonstrates the ipso facto personification of the beast as criminal

and if employed enabled the plaintiff to take his revenge. Kerr
13

Wylie supports this theory in a journal article and states:

"The idea lying originally at the root of the actio
de pauoerie was no uoubt that of vengeance*
Natural instinct prompts a man who has suffered an
injury to revenge himself on what he regards as
the Immediate cause thereof, whether a human being,
an animal or even an inanimate object."

But unless the learned author was here referring to notions which

proceeded the early statute rather than actually formed a basis

for it this statement by him is difficult to reconcile with a

passage from his comprehensive treatment of the matter in his
Ik

contribution to the Hiccobonian studies. The Riccobonian

passage reads as follows:

"... in the case of injuries by animals, the 1 actio
ae pauperie*. which lay against the owners, had,
apparently even in the time of the Twelve Tables,
abandonee! this basis,"

Kerr /

12 Kerr Wylie, Studi Riccobono. pp.474-475 and post.
13 Kerr wylie, Injuries "by Animals in Roman Law, 1934 S.A.L.J,

(11) p.169.
14 Kerr Wylie, Studi Riccobono. p.463.



Kerr Wylie is evidently referring to "the primitive vengeance

idea" as ;*this basis". He proceeds;

"The legally minded Romans, it would seem, had at
a comparatively early stage in their history
perceived the futility of seeking to wreak an
idle vengeance on brute beasts. When an animal
caused an injury, what the injured party now
desired was compensation for the loss sustained.
If the owner were prepared to pay this compen-
jsation good and well} if he were not then the
injured party claimed the animal for what it was
worth as a patrimonial asset. In other words,
the original liability of the animal to suffer
vengeance has now practically become the liability
of the owner to make a permanent transfer of the
animal for the economic benefit of the injured
party, as an alternative to payment of compen-
ssation," 15

It is clear from the text that the learned author is referring

solely to the law at the time of the Twelve Tables, With respect

it is doubtful whether the injured party could actually claim the

animal - the option to free himself from pecuniary liability rested
16

solely with the owner of the malevolent animal.

Although the Romans were undoubtedly "legally minded* at the

time of the Twelve Tables historians do not generally credit them

with sophistication. The Twelve Tables was a well defined

primitive statute implemented to serve an organised rural society.

Tendencies to prescribe revenge for offending animals adorn the

statute /

15 Ibid.«
16 QiGallaahan k.O, v. Chaplin. 1927 A.b. 310 at p.317 et sea
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statute books of many civilised societies as late as the fifteenth
17

century, * Kaser says Originally the demon of the animal
18

was held to be the wrongdoer"# It is accordingly respectfully

submitted that the view expressed by Kerr Wylie in the South
19

African Law Journal is to be preferred to the approach adopted
20

by him in the R^ccAbonian worx.

Besides the retribution element an additional rationale for

the noxal surx*ender alternative is the ancient idea that it is

inequitable for a man's property to involve hira in financial loss
21

to an amount exceeding its value.

If the owner did not wish to surrender his animal he could

pay damages, but in any event, if the injured party was mercenary

rather than sadistic he could recoup his financial losses by

selling the surrendered beast. He might, indeed, have his cake

and eat it, by disposing of the wretched animal only after he

had satisfied his aggrieved spirit by punishment. This, however,

is conjectural#

The action under the Twelve Tables was, it is submitted

partly objective, partly subjective in its operation# It was

objective Quoad determination of liability - no criteria of wrong

existed, damage ana liability were synonymous, with the possible

exception /

17 Generally! Williams, Animals, p.9 et sea,
18 Laser, Roman Private Law, (Translated by Lannenbring) p.211,
19 Note 9 supra loc.cit.
20 Note 10 suora loc.cit.
21 Q'Callanhan w.O, v# Chaplin, 1927 A#b, jlO pp.317-318.
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exception of the case of provocation. The subjective element

is evidenced by noxal surrender with an opportunity for retri-
23

j button#

T.hS, ,i^vejQpe4 frag

The Developed Roman Law reeognised a standard of wrongful

conduct as a prerequisite to liability under the actio de

oauperie. C,G, van der Merwe has traced the growth of the "contra
2^

naturaa" standard in a recent paper. Before considering the

introduction of the contra natura^ requirement it is interesting

to note that by classical times the action of the Twelve Tables

had been extended to include "pecus" in the wide sense within its
25

scope. So the law, on an analogy to the interpretation given

to 1cuadruoes' in the first chapter of the lex Aauilia, probably
26

covered oxen, horses, mules, sheep and goats. According to
27

Kotze J.A*, in O'Callaghan N.O, v. Chaplin Justinian in his

Institutes impliedly excluded wolves, bears and the li'xe from

the operation of the statute. However the remedy was subsequently
28

extended to include harm by bipeds such as geese and poultry.

Regarding dogs /

22 But although the Digest gives many examples the position in
early law Is obscure*

23 Gf. Kerr Lylie, Studl Rlccobono. p.^5.
2b Van der Merwe, Contra Haturam sui Generis. Codicillus, The

Journal of the Faculty of Law of the University of South
Africa, Vol#VIII, Ho,2, Sept, 19&7? P»& et seo,

25 D.9,1,1,2 where Ulpian indicates that the action, applied to
ail quadrupeds#

26 last, >+.3«pr. and 1: and O'Gallsxhan M»0# v. Chaplin, 1927
A,D. 310 at pp. 313 and 311n

27 Q'pqUaghafi vti_£haplia, 1927 A.D. 310 at p,335.
28 0.9.1#*.
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dogs Ashton-Cross mentions the hex Pasolaaia de cane as a special
29

remedy for damage or injury by these animals. He states that

it may have been analogous to the Lex Romana burmnd jorum and

probably introduced liability where a dog was released on a public
30

place and caused damage# Buckland indicates that nothing is
31

known of the statute the only authority in regard to it being
32 33

Paulus } where, as Watson points out, it is merely referred

to together with the actio de pauperis and the actio de oastu

without distinction# It has also been suggested that the

difficulty was overcome by the praetor who granted an "actio de
■3k

pauperis utlils" in respect of damage done by a biped. Although

the question of the time and manner of the inclusion of dogs is

controverted it is settled that by the time of Paulus, at latest,

dogs were included in that diverse category of animals designated

"pecus" for that jurist refers to the case of a fierce dog chained
35

up in an inn.

The texts of the early classical period indicate that the

sole retirement at that stage was conduct by the animal motivated

by inward vice. Thus the owner was liable where his animal had

acted /

29 Ashton-Cross, bamage by Animals in Roman Law, C.L.J, 1953» p»^l«
3^ Ibid.
31 Buckland, k Text hook of Roman..Mm# p#6£36, n.13.
32 Sentences, 1.15,1#
33 Watson, Obligations. p.282, a,2,

Kerr Wylie, Ctudi Riccoboao, p.M-op,
35 L,9,1.2,1,
36 D.9.1.1,^1 and D.9.2.52.2. Cf, watson, Obligations, pp.280-

281,
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acted comaota feritate. Examples from the texts include the

cases of a horse that kicks, an ox that stampedes or a mule that

gives vent to wildness, The subjective concept of "contra

naturasa" -was only introduced by the later classical jurists and
37

the phrase appears only twice in the Corpus Juris Civilis.

Uiplan indicates that the pauperlan action normally lies where

damage has been done by an animal acting contra naturam ("Ct

ftgoqraUter.hqac actio locum hdbet ». captions contra. riGturam fera
38

mota cauperiem dedit"). Dealing with the defence of provocation

Uipian states that where a person provokes his dog and it does harm
39

an action under the lex Aguilia or an actio in factum will lie.

Clearly Uipian recognised that in this case no blame was attri¬

butable to the animal and thus the pauperian action was inapprop-

;rlate. According to van der Merwe's view the majority of

Romanists maintain that the contra aaturam element was only intro¬

duced by post classical jurists who employed a subjective approach*

"j&a smste gaaaalsja mee,a_dat hj.er<?ie isiteia.
vereiste. nl. dot die cedra contra uaturam moet

.Ua-klas3tene, iurf^jOygey&eg
13. veral oradat tuerdie jurists meer sub.1ectief
w^p a® ^eep geredeIik^fou 1 .pf_§kqld fry dje^e^gga
3Q.SK> t§!3£^^io^Mssieke, .Ipxi.Vd qje .nenfryg
gehuldig_het__dal_Ln djey, ,

nQ9il_onreg^atig.,kan hanaeljiie, d,,?,!,.!,1* ripfl
gplm Potest: an^al injuria fecjsse, qppd seqsia
zjixsX) • *

This /

37 D.9.1.1.7 and Inst. (4-.9.pr.).
38 D.9.1.1.7*
39 D,9d.ll.5.
bO Van der Merwe, Contra Haturam sui Generis. Codicillus, The

Journal of the Faculty of Law of the University of South Africa,
Vol.VIII, Ho.2, Sept. 1967, P.8.
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This view is supported oy ?verr wyiie in his exhaustive treatment
hi

of the action »

"It is now established beyond all reasonable doubt
that the restriction of the 1 actio de .auperie'
to cases where an animal - primarily at any rate
a tame or domestic animal - has acted 'contra
natures'« is entirely due to the compilers,1"

The learned writer goes on to state that the notion of an animal

being responsible for a delict is a natural law concept and thus
h2

post classical.

The natural law did not lay down a comprehensive set of rules

to govern the conduct of animals, on the contrary the standard was

vague, Van der Merwe suggests that the standard was obtained by

reference to the general requirement in respect of people which

was wide enough to include the examples of animal wrongdoing

furnished by post classical jurists - as an example he postulates

the case of the horse which kicks the over affectionate human who

strokes it roughly. According to van der Merwe's view the post

classical Romanists would judge this horse to act "qontra naturarq"

because it acts in. breach of the rules of natural law insofar as

it reacts violently to a friendly advance. According to the same

source the subjective approach of the Byzantine period was approved

and accepted by the glossators who gave the contra naturam standard

a /

*fl Kerr Wylie, Studi Kiccobonq, 0,^71,

« Mote 31 !afi£S_°at£i£. PP.8-9.
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a specific connotation by acting the words "sui generis". It

seems that the expression "contra naturaai sui generis" was first

used uy Azo and Aeeursius the twelfth/thirteenth century Italians,

Literally the words mean "contrary to the nature of his own kind"

and imply that a particular animal should act in a given manner*

The concept has been adopted by some modem Roman systems.

It seems that In classical Roman Law and pauperian action

only lay against the owner of an animal who was in possession at
k6

litis eontestatio and if the animal died before litis contestatio

lj.y
the action failed* The owner of an offending beast who know-

singly and falsely denied his ownership forfeited his right to

noxal surrender#

As noted earlier poxae deditio was at the option of the

animal owner. The plaintiff could not claim the animal which

had caused the oauoerles, his in t-ntio was always for compensation

and damages. So the Jurists came to distinguish on the one hand

the claim for compensation and the owner's liability to pay

compensation emd, on the other hand, the defendant's option of

noxal surrender, as "In obligetione" and "in solutions" respect-
k-9

:Ively,

Developed /

laid,, p#9.
h? Gemeiues Recht out not the (see post p,207);

Nicholas, Liability for Animals in Roman Law, 1958 Acta
Jaridica, p.187#

*+6 D.9.I. passim., Inst, **.9. and Paul Sentences, 1,15,1*
b7 L,9,1,1,13*

D, 9* 1,15» but see Kerr Wylie, Studi iliccobono, p. 581.
H-9 Evidently based on D,4-2,1,6.1# See 0'Cellaghan. N.O. v.

SJaaaiiii* 1927 a.d* 310 at p.352.
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Developed Roman Lav recognised provocation as a good defence

to a suit under the actio de oauperie. The Digest is prolific

in examples. Ashton-Cross enumerates the examples under three
50

heads;

(1) provocation by the person in charge of the animal, such as

the mule driver who overloads his animal and thereby causes it to
51

throw its load or the person who rides a horse negligently and
52 53

thus causes damage or the person who sets his dog onto another.

(ii) Provocation by an 'outsider1 who, for example, strikes or
55

frightens an animal thereby causing it to do harm.

(iii) Provocation by another animal thus where one animal excites

another so that the second one causes damage this is attributable
56

to the first animal.

In the majority of the above cases the Digest prescribes

redress by way of an actio in factum or the lex Acq ilia. The

latter, however, was only applicable in cases of direct physical
57

causation - quia non ipse suo corpora damnum dedit.

The Aediiitian Action;

Jolowicz describes the development of the ^edilitian College

ana /

50 Damage by Animals in Roman Law, C.L.J. 1953i p.**01.
51 D.9.1A.
52 D.9.2.57 and D.9.2.8.1.
53 D.9.2.11.5.
5H- D. 9.1.1.7.
55 D.9.2.9.3.
56 D.9.1.1.8.
57 D.9.1.1.7.
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and states that Its duties were mainly municipal and included
58

responsibility for the cura urbis. The curile aediles were

responsible for introducing legislation to deal with harm done

by wild animals kept at or near public places. The uate of the

action does not appear from the authorities and civilians are not

unanimous in regard to the terms and extent of the original edict#

It seems, however, to be settled that the edict prohibited the

keeping of certain categories of wild animals in public places

and prescribed a penalty in the case of injury, payable by the
59

owner of the wild beast to the injured party,
60 61

The edlctal provisions are summarised in the Institutes

from which it appears that the keeping of a dog, boar, bear or

lion is prohibited in places used by the public and that if the

provision is violated and a free man is killed or injured a

penalty or damages is payable by the animal owner, ^here a free

man is killed a money penalty of two hundred solidi was payable,

if a free man were injured damages in the discretion of the index

Cquoq Donum et aequum Ittuici videtur) were payable, for all other
62

harm the minimum reparation of double damages applied. The

digest /

58 Jolowicz, A Historical Introduction to Roman Law, p.*+8.
59 Kerr Wylie, Studi Riccobono. p.474. and Kerr Wylie, Injuries

by Animals in Roman Law, 1934 S.A.L.J, (11) p.l69.
60 L»,21.1,40,4-2 and see faron, The Goring Ox in Near Sastern

Laws, Israel Law Review, vol.l, No,3, July 1966, 396 at p.4o4,
61 Inst. 4.9.1,
82 Ibitf.. and Nicholas, Liability for Animals in Roman Law, 1958

Acta Juricica, p.185 et see.
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Digest extends the category of aniiaals to include the wolf and
63

the panther* The terras of the edict quoted by Ulpian indicate

that the prohibition was not absolute:

"no-one is to keep the named animals ' qua vulgo
iter fief in such a way that loss or injury
can result to anyone" 6*+

so liability only arose if harm was done* According to Buckland
the action under the edict was subsequently extended to cover

6 5
misdeeds by all classes of wild animals in public places.

Ashton-Cross in the journal article already cited states that

the Aedilitian action only applied in cases where the animal was
66

owned at the time it caused the damage. This deduction is

criticised by Nicholas who says:

"such a restriction would moreover largely
frustrate the obvious purpose of the aediles
as magistrates charged with the cura urbis". 67

It is respectfully submitted that the Nicholas approach is prefer¬

able and consistent with the probable basis for the action, viz.,

to satisfy the deficiency in the law regarding wild animals, which

was nothing covered hy the provisions of the panperian law (see
suora). It is unlikely that the Roman legislators would have

introduced /

63 D.21,1,^0.1 and b£,
6b Nicholas, Liability for ..nirasls in Roman Law, 1958 Acta

£ii£idica, p.186,
65 Buckland, A Text-Book of Roman Law, p.603,
66 Ashton-Cross, damage by Animals in Roman Law, C.L.J, 1953?

p.396,
67 Nicholas, Liability for Animals in Roman Law, 1958 Acta

Jupidlca» p.186,
68 Kerr Wylie, Studl Riccobonoa pp,l+73-i+75*



1^.

introduced a manifestly paradoxical statute not covering harm

done by wild animals which escaped, The same authors take opposite

views in a controversy concerning the question whether the edict

not hold with the notion that the edict related to all animals for

he says:

"This edict forbade the keeping of dogs and
certain specified categories of wild animals" 70.

The writer prefers this approach and would respectfully suggest

that the apparently anomalous inclusion of the dog and the domestic

boar is attributable to the propensity for mischief for which these

animals are notorious. Dogs and boars are defined by Brissonius
71

as "animal domesticua sea ferox". The edict was probably

introduced to serve a double purpose, viz,, (1) to partly overcome^
the anomaly that existed in Roman Law regarding wild animals which

escaped and thus severed the nexus of their masters responsibility

for the harm they did, (ii) to introduce absolute liability in

respect of wild animals and two classes of animals with a recognised

dangerous propensity,

Justinian's insistence that the action under discussion and

the pauperian action are alternative is difficult to understand,

Inst, /

69 Nicholas, Liability for Animals in Roman Law, 1958 Acta Juridlca,
p.186 and Ashtoa-Cross, Damage by Animals in Roman Law, G.L.J,
1953, p.^l.

70 Kerr wyiie, Studi Hiccobono.
71 Q.'Callaghan .N,.0,..v, ChaaliH, 1927 A.D. 310 at p.337.
72 Nicholas, Liability for Animals in Roman Law, 195° Acta Juridica,

p.189.

applied to all animals or only to wild beasts.
69

Kerr Wylie does

72
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Inst, J+^Pr and the latter part of *+#9.1 are? with respect,

ambiguous. The text of the former indicates that wild animals
are excluded frora the operation of the pauparian action because

i una t c,
the ferocity of wild animals is Incite and therefore a ferocious

act is not contra naturaa or bscause the master ceases to be

master on the escape of the wild animal. In the latter, however,

Justinian is at pains to set out that the actions are alternative

because they are penal. Perhaps by Justinian's time the actions
a. I teri\a.C ive

were oltornotc in respect of harm by a dog or a domestic boar but

it is difficult to envisage the duality going any further for the

very reasons enunciated in Ins t,1^*pr (supra).

The final sentence of Inst,l+,9,Pr indicates that the
73

Aedilitian action was not noxal - indeed logical for who would

wish a defending owner's black panther as an alternative to his

■Iqcgg*

Iqtio,, de „Pas1&:

The actio de casta (or the actio de Pastu Pecoris) provided

relief to the occupier of land who suffered damages resulting

from the trespass of another's cattle. According to Suckland

the action was of the ordinary delictal type and thus not analogous

to /

73 Inst.*+.9.Pr.
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7b
to the actio de pauperis. Although oxi analysis this may become

apparent the actio de oastu is generally regarded as a relic of
75

the Twelve Tables. Voet also subscribes to this approach and

Gane's translation reads as follows;

"But if one man's animal grazes on another man's
ground without anyone letting him in, then there
is room under the law of the Twelve Tables for
a civil action on the grazing of cattle*" 76

Kerr Wylie is of the opinion that the actio de pastu was

originally limited to the case where a cattle owner had deliber¬

ately caused his animals to trespass;

"a person who deliberately sent his cattle (in
the widest sense) on to the lands of another,
or even knowingly permitted them to go there,
for grazing purposes." 77

In regard to the original motivation of this action the

same author writes;

"The originating cause of the action was thus
an act of the owner of the cattle, not of the
cattle themselves. Hence, the prestation due
by the defendant was payment of pecuniary
damages ('no;-:lam sarcire1) in respect of his
own act, without any alternative of surrendering
his cattle." 78

Lee, conversely, in his brief reference to the action, states

that /

7b Buckland, A Te^t-Book of jfoman Law, p.585, n,3,
75 Kerr Wylie, Studi Rlccobono. p.4-75} Lee, Elements of Roman

Law, p,1**)?; D. 19,5,1^,3 and Kerr Wylie. Injuries by Animals
in Roman Law, 193^ S,A.L.J, (11) p.l82»'

76 Gane, The Selective Voet. Vol.2, p.535*
77 Kerr Wylie, Studi Riccobono. p.4-75*
78 Ibii.
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HQ 80
that it was noxal ana Ashton-Cross concurs.

Liability in developed law was probably strict and plaintiff
81

would not be required to prove dolus or culpa. It see,us,

however, that the action may have been restricted to damage done
82

by animals mansuetae naturae acting secundum nsturam:

"In the case of damage caused by ordinary animals
mansuetae naturae according to their natural
disposition, as for example by cattle depasturing
on another man's herbage, the owner was liable
to the action de pasta pecorium under the law of
the Twelve Tables."

Kerr Wylie writes that although eventually the scope of the

pauperian action was extended in developed Roman Law:

"-Nevertheless, an injury done by cattle in
search of food must be treated as 'non-natural
pauperies', the actio de uauperie would be
excluded and the act^o de casta admitted,
whenever the trespass could be in anyway-
attributed to the owner of the cattle." 83

The accuracy of this statement of the law, is, with respect, open

to doubt, for surely the actio tie oaatu was only available for

damage done by a domesticated animal acting in accord with Its
8**

natural tendencies (mansuetae naturae acting secundam naturam).

If this is acceptea then an action for 'injuries' would clearly

be /

79 Lee, Element3 of Roman Law. p.!+G7.
80 Ashton-Gross, Damage by Animals in Roman Law, C.L.J. 1953,

p.*+00 but see n.23,
Si Ibid.. o.^+OR.
82 Ibj^., p.^+uO and Le Uoux and Others v. Flck. 1879 Buck, 29,

at p.37.
83 Kerr Wylie, Gtudi Riccobono. 0.^75.
&'+ Le -toux and Others v. Pick, 1879 Buck. 29, at p.37.
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be beyond the scope of the actio ae nastu as 'injuries' atfcri-

sbutable to animals mansuetae naturae would be per se contra

nsturam. In developed Roman Law it was not necessary for the

trespass to be attributed to the owner of the cattle for he was

85
strictly liable for mansuetae naturae damages at least. As

for 'injuries' it is submitted that the actio de pauperis would

be apposite and here the question of trespass by the animal was

irrelevant.

Whether or not the actio de oastu was obsolete by Justinian's
86

time is a matter for conjecture. Although it may not have been

widely used it seems unlikely that it was obsolete for it is
87

referred to in the digest. was adopted by the Roman dutch
88

Jurists and to-day forsas an integral part of South African
89

Law.

IfeaJtsgJkaaUl&»
The fourth form of redress available in Roman Law for harm

by animals was the Aquilian action, generally attributed to a
90

plebiscite of 287 B.C. For a direct actio legis Aquiliae to lie

the /

85 L.19.5,1^.3.
86 Kerr Wylie, Studi Riccobono. p.V76.
87 L.9.2.39.I, and S.19.5.lC3.
80 Post Chapter III, p.117 et sea.
89 Van Zvl v. ,otze, 1961 (k) S.I. 21k (T). Post Chapter V, p.187.
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the damage must have been caused by the defendant "coroore suo*.

The sophisticated classical jurisprudence interpreted this as

damage caused via an intact nexus of physical causation, however,

according to Kerr Wylle in many esses of damage or injury by

animals purely physical causation was excluded - in these cases

the direct action was inappropriate but redress could be obtained
91

by resort to the actio legis Aouilao (or actio in factum).

The Aquilian action was appropriate regardless of whether

the harm was attributable to a wild or "owned" animal. Clearly,

however, the action was only viable in respect of wild animals if

some element of duty/control could be established caoad the defen¬

dant, Ashton-Cross dealing with actions arising from carnage

or injury by "owned" wild animals postulates the responsibility,

ex legis Acsuilla, of the careless elephant rider or the circus

owner who;

"fails adequately to fence the animals he has
on show," 92

The action under the lex AquiliaU in developed Roman Law

entitled a plaintiff to claim damages arising out of the legal

wrong (damnum injuria datum) of the defendant. Negligence

sufficed /

91 Kerr Wylie, Stadl Riccooono, pp.469 end **70, and Ashton-Cross
Damage by Animals in Roman Law, C.L.J. 1953 j p.**01.

92 Ibid., p.396.
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sufficed and the case of damage done by an animal resulting from
93

the negligence of a man was appropriate. The lex Aqu^lla

could serve as a valuable residual action in the following animal

cases; (1) where the offending animal had died before litis

fiontestatic and the owner was thus immune from proceedings under

pauperian law, (11) where the harm done by the animal could not

be designated contra naturam; in short, where the animal had been

provoked. So the pauperian action did not apply in the case of

damage caused by a mule overloaded by the negligence of its

driver or where damage is attributable to the negligence of the
95 96 97

rider or dog owner or to an intervening third party who strikes
98

or frightens the animal. In all these cases the lex Acq ilia

would be apposite. The Aquilian action was based upon the fault

of the defendant and was not designed to impute fault to the

animal, it was sophisticated insofar as it provided for reparation

and did not envisage revenge. The action was not noxal.

93 Inst, ^,3*3; 0.9.1.1^,55 O'Callaghan L.O. v. Chaplin. 1927
A.D. 310 at p.31^.

9*+ 0,9.1.*+.
95 0.9.2.57 ©nd 0,9.2.8,1.
A/ IX "I ■» £?
?U JL>. ?•<£. ii. p.
97 0.9.1.1.7.
98 0,9.2,9.3 and generally Ashton-Cross, Damage by Animals in

ftoraan Law, C.L.J, 19535 p.HOI.
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CHAPTER 11

ENGLISH LAW

Cattle Trespass:

j&storj.Cc4 development;

Saimond describes cattle-trespass as "one of the oldest

grounds of liability in English Law'1, The foundation of

the rule which by its current operation imposes a duty upon

the owner of aomestie animals to keep them under control and

pay damages if they stray and cause damage is not unanimously

recognised by legal historians, Holdsworth writes that:

"it may have originated in the primitive idea
that animals which have done aamage were in
some way guilty, anu that the owner must be
made liable as a means of getting at the
animal which was the immediate cause of the
offence," 2

According to Sir Freaerick Pollock the rule was established

on public grounds because*

"it is the nature of cattle and other livestock
to stray if not kept in, and to do damage if
they stray", 3

Professor Glanvilie Williams refers to the reason usually

assigned to the introduction of the cattle trespass rule as :

"a /

1 Salmond, Torts, l^th ed,, p.U-S1* and Pollock, Torts, l>+th
ed,, p,396.

2 Hoidsworth, History of English Law, 2nd Ed,, Rep,1966,
Vol.viii, pp.$70-471.

3 Pollock, Torts. 14-th ed,, p,5l4.
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"a fanciful rule of early law (supposedly-
eaten away by modern exceptions) that an
owner was liable for all damage caused by
those things which were his", *+

According to this reasoning, criticised by Williams, the cattle

trespass law is a survival of the archaic idea that an individual

is liable for the harm done by his inanimate possessions and
5

slaves.

Although this is conjectural it is probable that cattle

trespass began at about the time when it became regular practice

for an owner to pay ransom money for the "lives" of his straying

live stock. This phase in the history of an owner*s liability

arising from the trespass of his cattle had superseded the

pre-Anglo-Saxon practice of killing malfeasant animals.
7

According to Salmond the cattle trespass action was

initiated by a case in 1352; although this may be true of the

action as we know it to-day; viz., as a remedy for cattle

escape and straying, it is probable that an action was well

established in local courts before that date, at least in

respect of incursions attributable to intention on the part
8

of the keeper. Prior to the fourteenth century no Royal

writs of trespass have been found alleging a bare discovery

of /

*+ Williams, Liability for Animals, p. 127.
5 But see Williams' further objections to this generalisation

supra 9pticlt?.., p.26?.
o This thesis is fully expounded by Williams, Animals.

pp.12 et seq., and 127 et sea,
7 Bote 1 supra loc.clt.
8 Williams, Animals. p.130.
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9

of defendants cattle In plaintiff's ground. In the

majority of the writs discovered the "deoastus fult" was

generally elaborated "depastps fait, qoqqi^cavU pt 0933^8^".
The first application of the trespass action to depasturing

cattle is to be found in the Curia Regis Rolls and is dated

121U-,11 From that date until 1353? however, the action was

only employed where the basis was intentional trespass by the

cattle keeper. Most significant in the development of the

action was its extension to cover cattle straying - unmotivated
12

by any intent on the owner's part. The writ is recorded

in full by Williams.13
The 1353 development of trespass made the phrase "action

of cattle trespass" ambiguous, so that same could connote

either (a) the general trespass action for intentionally

putting cattle onto land or (b) the developed action to cover

straying or escaped cattle. In this chapter the writer is

concerned with the latter connotation which, it is submitted,

is definable as nuisance rather than trespass In the technical

sense. Holdsworth writes that by the fifteenth century the

cattle trespass action was clearly established and could be

supported by analogy to the rule which protected possession
1*+

by making inroads against it actionable, The same writer

maintains /

9 Ibid., pp.131-132,
10 Ibid,.. pp. 131-1J2,
11 Ibid., p.130,
12 (13335, 27 Lib.Ass.pl.56 (Fitz. Trespass 197; Bro Trespass

239).
13 Williams, Animals, p.133*
1^ Note 2 supra op.cit.. p.**70.
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maintains that by this time the basis of the action was

proprietary and in effect liability for nuisance based on
15

' 33,0 utere tuo ut slienum non laedas', Intheearly
16

eighteenth century case of Tenant v. Goldwin the cattle

trespass rule was associated with this principle:

"Every one must so use his own, as not to do
damage to another. And as every man is
bound so to look after his cattle, as to
Keep them out of his neighbour's ground,
that so he may receive no damage; so he
must keep in the filth of his house or
office, that it may not flow in upon and
damage his neighbour." 17

Holdsworth concludes by remarking that the proprietary

ground is the true basis for the action rather than the:

"archaic one that trespass by a man's
cattle is equivalent to trespass by
himself." 18

Glanville Williams concurs in this judgment1

"The so-called 'archaic* principle that the
acts of a man's cattle are his own acts is
little better than a myth," 19

Scone of the cattle trespass action:

With the early application of the trespass law in the

form described above the local courts In England did not

restrict their jurisdiction to specific categories of animals:

"Man /

15 Note 2 supra OD.cit., p.*+71 and note 11 supra oc.cit.. p.11*k
16 (170»f), 92 E.R, 222 at p.22*f.

pel" Holt G.J.
18 Holdsworth, History of English Law, 2nd Ed., Rep.1966,

Vol.viii, p.571.
19 Williams, Animals. p,132.



"Man alight be held liable for the acts of all
animals that belonged to them.*." 20

Examples of the early application of the law can be found in
21

the Selden Society Volumes but was apparently never extended

to the Eoyal courts where the writs were restricted to cases

of trespass by animals designated sveria - a French term

connoting such animals as oxen, cows, sheep, goats, pigs, horses,

asses and poultry. When the action had developed to cover the

field illustrated in (b) supra it only covered trespass by these
22

animals and this is still the case to-day. It seems that
23

there was some reservation to include turkeys, while bees are
2b

probably not covered by the action.

Most controversy regarding this aspect of the scope of the

action was in respect of dogs and cats. Here it seems that

the courts had, from earliest times, been unanimous in excluding

theui but for multifarious reasons. In 1700 the court in Mason

v. Keeling refused to admit dogs on the basis that they were

not larcenable at common law because there is no property in
2ir

them, J Willes J's criticism of this reasoning seems justified

and his own suggestion that dogs are not normally kept under the

same surveillance as cattle are is a more feasible basis for the
26

limitation of the action,

In /

20 Ibid,. p,136.
21 E.g., The Court Baron, 8.8.(^)131, in regard to the vicar's

dog which chased hares in a field.
22 Williams, Animals, p.136.
23 Fettlplace v. Bates (l62lf) , 73.5.R.999.
2b Williams, Animals, p,136,
25 (1700), 68 E.H,1359 at p.1361 and 91 E.R.1305 at p.1307.
26 Cox v. Burhicue (1863) l*+3 S.R. 171 at ppjL7}+-175.
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In -Beckwith's case decided in 1767 the court felt that a

dog's occasional excursions should be reckoned as mere involuntary
27

accidents which, with respect, is a surprisingly negative

standpoint especially when one considers that by the middle of

the eighteenth century the majority of cattle trespass suits

were for unintentioned escape and straying. Wigmore's explan¬

ation for the exclusion of dogs is interesting:

"The explanation seems to be that in the Germanic
days , from which the traditions came down, the
dog was not a domesticated ani:iai, - was only a
half-savage hanger-on in the human communities,
as he is to-day in many parts of the world*
Belonging to nobody, nobody was responsible for
him; and by the time man's relation to him
could be said as a usual thing to be one of
control or possession, the tradition was all
against making his owner responsible (barring
wilfulness) for his trespasses to land." 28

The criticism of this thesis by Glanville Williams is, however,
29 30

convincing. The approach of'Willis J., in Cox v. Burbidge

was approved by Banks L.J., in Buckle v. Holmes^3* where that

learned judge went on to point out that trespass by a horse or

an ox is lively to cause substantial damage :

"even when merely wandering about and eating
what attracts it,"

"but /

27 Beckwlth v. Shorciike (1767) 98 K.R.91.
28 Responsibility for Tortious icts; Its History, a,says

A.A.L.H. iii H-7^ at p. 515 cited by Williams, Animals» p.137.
29 Williams, Animals, pp.137 ana 138,
30 Note 26 sucra loc.cit.
31 (1926) 2 K.B, 125.
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"but regarding dogs ,it is different «,,
because the trespass by a dog following its
natural propensity to roam about is not
likely to cause substantial damage,"

This case according to Williams represents the modern attitudes

that:

"the absence of liability is based upon
grounds of common sense and public necessity," 32

No direct judicial pronouncement excluded cats until the modern
33

case of Buckle v. Holmes where a roaming ravaging cat was held

to fall into the same category as a dog and escape liability

quoad its owner.

Tame deer warrant special .mention. During the middle-ages

all deer were designated ferae naturae and accordingly excluded

from cattle trespass*^ When however the courts recognised

tame deer as property transmissible from estate to heir~^ the

approach changed and in the Irish case of Brady v. Warren a deer
36

keeper was held liable for damage done to plaintiff's crops,

Williams is unable to justify Johnson J's intimation in Brady's

case that the law of cattle trespass should be extended to
37

cover pigeons.

The scope of the rule in relation to the object injured

must /

32 Williams, Animals. pp,l*+6 et sed,
33 Note 31 supra loe.clt,
3Williams, animals, p. 1^7.
35 Daviasv. Powell (1737/8), 125 3,R. 10»+8 and Morgan v. Berl

of /.beraavennv (18^9), 137 S.H, 710.
36 U900) 2 I, R. 632.
37 Williams, .nimals, p,lLi-8,
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mast be considered at this stage. it the outset it is relevant

to note that it was established early that all trespass is
38

actionable and it is unnecessary to prove actual damages.

There is authority to support the view that the cattle trespass

action was not restricted to trespass to land only but was also
Chattels -5Q

applicable where chottles had been damaged. However Williams

is of the opinion that any extension in this direction would
c6.a-tfe.ls

only envisage ohattloo which are the produce of land (e.g.
. . **0
hay)*

The case of Manton v. Brocklebank seems to have restrained

any possibility of the action being extended to encompass wrongs
bl

by cattle not first trespassing on land. In Wanton's case

the Court of Appeal found that the plaintiff could not succeed

on the basis of cattle trespass because he was unable to show
c ttels

that the rule included trespass to ohattlog- where there had been

no prior trespass to land. Clearly cases of kicking, biting,

goring and tossing if unaccompanied by trespass fall beyond the

scope of cattle trespass and should be dealt with unaer scienter.

In the case of trespass by cattle mere ownership creates

liability and motivation by the defendant as in the case of

inanimate /

38 Wilis v. Loftus Iron Co. (187^), b.R.10 C.P.10 and Williams,
Animals', p.150.

39 Pitts v. Coilibeare (163^) 2 Ro»fb.568(N)2 and Williams

MO Williams, Animals. p.lp5»
*+1 (1923) 2 S.B. 212 but cf. Williams, Animals« p.156, and

Winfield, Torts. 8th 3d., p.^58 note 65. ~
b2 Williams, Animals, p. 156.
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inanimate ohottie* is unnecessary,

Although in general the owner of cattle is liable whenever

trespass occurs there are qualifications of the rule. So he

will not be liable in the case where his cattle's straying is

attributable to neglect on the part of the plaintiff to fence

his land the duty being owed to the defendant; but this only

applies in the case where the duty is owed to the defendant*^
If the cattle stray onto a highway only the owner of the land

on which the highway is built will have an action on cattle

trespass. Finally if cattle are lawfully using a highway

there can be no liability for their trespass onto adjacent land

in the absence of negligence attributable to the person in
47

charge of them, Williams deals with this matter under the
48

separate head of "Cattle Trespass and the Highway",

The early writs prove conclusively that originally the

action of cattle trespass was restricted to remedy only damage

done by depasturing and tramping down land or the produce

thereof. According to Williams the He^istrum Brevium contains

no writ of cattle trespass framed to cover damage beyond this
4.9

narrow field and the earliest evidence of a departure from

these /

^3 Ibid.. p.151.
44 Wlnfield, Torts, 8th Ed,, p.4-58.
i+5 Holgate v. Bleazard (1917) 1 K.B, ¥+3.
^6 Searle v. Wailban^ (194-7) A.C. 34-1,4-7 Tiliett v. Ward £1662) 10 Q.B.D, 17.
4-8 Williams, Animals <, p.3^7*
49 ikiii., p. 158.



30.
„ 50

these confines was in 1718. Herein the successful plaintiff

after making the usual allegation regarding trespass alleged

that defenaant's cattle had infected his stock. No further

extension of the cattle trespass rule came until the middle of
51

the nineteenth century when Cox v. Burbldge was decided. In

this case the plaintiff, a child of tender years who had been

lawfully on the highway, was kicked by defendant's straying

horse. A comprehensive investigation of this case, and the
* ^2

trilogy that followed it, is to be found in Williams's book.

The author summarises the effect of Cox's case as follows:

•"Instead of saying that the action of cattle-
trespass was confined to casas of depasturing
and trampling down and that in other cases
the action of scienter had to oe used, it was
said in effect that damage caused oy cattle
was too remote unless it was (a) consonant
with the ordinary nature of the class of
animal concerned or (b) the result of a
vicious propensity of the particular animal,
known to its owner." 53

In short it seems that Cox v. Burbidge extended the rule from

its narrow confines to cover trespass damage resulting from
51+

natural and probable consequences for as Williams J., said in

his judgement :

"If I am the owner cf an animal in which by
law the right of property can exist, I am
bound to take care that it does not stray into
the land of ay neighbour; and I am liable for
any trespass it may commit, and for the ordinary
consequences of that trespass." 55

In /

50 Anderson v. Buckton (1718/9), 88 E.R, 1051* and 93 E.R. *+67.
51 (1863), l*+3 is.R. 171 •

52 Williams, Animals, pp.157-173.
53 Ibid.. p.159.

Ibid.. p. 159 et sea.
55 Note 51 supra op.cit.. p.17^.
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In Lee v. Rllev damages were swarded against defendant whose

horse had trespassed upon plaintiff's land and attacked plain-

ttiff's horse so savagely that it had to be destroyed* In
57

Sills v. Loftus Iron Co.* the same result was reached on

similar facts. Williams writes that although the courts in

applying the rule in Cox v. Burbidge:

"normally look only to the ordinary nature of the
class of animal concerned, they are usually
quite ready to take into account the particular
circumstances of the case. The 'ordinary nature*
of an animal does not function In vacuo, and an
animal may act in different ways under different
conditions." 58

59
In the Canadian case of y> » horse which had

been frightened took to flight and injured the plaintiff, here

the plaintiff succeeded in an action on negligence and Osier J.A.,

stated that he considered that the act conformed with the ordinary

nature of a horse as described in Cox v. Burbidge. In Whallev

v. Vanderarand the Saskatchewan Court of Appeal found for the

plaintiff in a case where a trespassing horse had kicked the
60

plaintiff while he himself was on horseback* It has now been

held that the owner of trespassing cattle, which cause personal

injuries to the occupier of land - not through any vicious pro¬

sperity but merely in accord with their natural behaviour of

"blundering /

56 (1865)» l1^ 3.R. 629.
57 Note 38 supra 4pc,<?j,1;.
58 Williams, Animals, p.169.
59 (1901), 1.0.L.R. 1*12 (Div.Ct.) 2,0.L.R. **62 (C.A.) and

Williams, Animals, p.170.
60 (1919) 1.W.W.R.87, 12 Sask. L.R,14-, M+ O.L.R. 319 and

Williams, Animals, p.170.
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"blundering about", is liable on a cattle trespass action.

Liability in cattle-trespass now includes damages in respect of

injury to other animals, by kicking or citing, or by infection,
62

and injury to goods and the person of the occupier. From

earliest tines it has been established that where the wrong

complained of is an injury to land the only person who can sue

is the possessor of the land at the time of the trespass.^
A commoner was not peraitted to sue in a cattle trespass action

but had an action of case. In 1918 it was held that a

possessor with a right of action can be one who has an exclusive

right to the pasture damaged (but is not necessarily the
65

possessor of the land on which the pasture is). J\s to who

can be sued normally the owner and possessor are one and the

same but if noS who would be liable? Williams indicates that

even the words used in the earliest writs (cum averiis suis)

do not rule out the possessor and those used later (9urn
quibusuam averiis) are clearly consistent with the inclusion

66
of the possessor. This contention is supported by the early

67
case of i>awtrv v. Hua^ins. Williams also refers to an old

case which is authority for the proposition that in the case of

cattle trespass the owner of cattle even though out of possession

is /

81 Wormalo v. Gole (I951*-) 1 Q»B» 6lk.
62 Winfield, Torts. 8th Ed., p.^oQ.
63 Williams, Animals. P.179.
8^ laid., pp#4.7-!+8.
85 Wellaway v. Courtier (1918) 1 A.13. 200,
66 Williams, Animals, p.176.
67 (163$) Giayt. 3^ cited in Williams, Animals, p.176,
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is himself jointly and severally liaole with the possessor

bat according to the same writer old cases exi3t which indicate

that a claim may be made against possessor or owner on the

election of the injured party - whoever pays the damages does
69

so in fall satisfaction of plaintiff's claim. The l,+05 case

is the only authority for the view that the owner oat of possession

is liable bat as Williams points oat in practice the matter is

unlikely to arise for the defence of "intervention by a third
70

party" could in any event be available to the owner (see post)#
There is scant English authority regarding apportionment

71
of danages In cattle trespass cases but according to Williams

where the damage is committed by animals belonging to different

owners the court is not confined to awarding .merely nominal
72

damages# In two Canadian cases it was held that the court

simply had to co its best to arrive at a justified apportion-
73

jment# A later case was more satisfactory and approved of

the United States rule that the court might be guided by the

proportion of one defendant's cattle to those of the other and
7^

apportion accordingly# In this case however it was helu that

as all the cattle uere under the charge of the same herdsman,

appointed /

68 (1^05) Y.B.M«7H**f.31b, pi.I1* (Fltz Barre 176; Bra.Arbitrement
H-8, Trespas 85) cited in Williams, Animals, p.177.

69 Williams, Animals, p.177 and authorities cited there.
70 Ibid.. p.178.
71 In regard to scienter cases see post.
72 Williams, Animals, p.173.
73 Uroucrick v. Forbes'(1912) 5 D.L.R.508 (Nova Scotia) Pixlev

V. Bedford (1918) M-2 D.L.R.560, 2 W#W,H.1055» 11 Sask.L.R.
3^5. both cited by Williams, Animals, p.173.

7®+ Althouse v. Besana (1919) 3 W.W.R# 725, 12 Sask.L.R.J+52,
*+9 B.L.R. 158 cited by willia.as. supra loc.cit.
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appointed jointly by the respective owners, the owners were all

joint tortfeasors and tnus jointly and severally liable for the
whole damage#

Defences:

(a) Act of the plaintiff or contributory negligence has

long been recognised as a defence to cattle trespass* In a

case decided in lb-^3 the defendant pleaded that plaintiff in an

attempt to extort money from him had ordered his servants to
75

drive the beasts into his (plaintiff's) land# This is a

straightforward case of the plaintiff being author of his own

damages# Williams furnishes other examples of the defence such

as failing to fence a haystack on another's land held under
76

licence. Adjoining owners are under no reciprocal duty to

fence their properties and thus keep their neighbour's cattle

out and the lack of a fence does not prevent the landowner from

exercising his right to grow crops although he may realise the
77

possibility of a trespass# The owner of land is, however,

under a duty to mitigate the damage caused by trespassing beasts
78

by driving them off. It Is no defence to allege that the

plaintiff was under a duty owed to his landlord to keep the fence

through /

75 (1^+3) Y.B#P. 21 H.6. 39b.pi.6 (Fitz, Barre 156; Bro.
GeneraLl Issue 58, Trespas l!+8) cited by Williams, Animals.

, p.179.
76 Pluramer v. Webb (16-19) 7*+ E*R, 106m- cited by Williams,

Animals, p.179*
77 Brox v. Edmonton, Yukon and Pacific Railway Go. (1909)? 2

Aita.B.H, 379) cited by Williams, supra loc.cit.
78 Williams, Animals, pp.179 et seq.
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through which the cattle strayed in a state of good repair for
79

res inter alias acta. The defence Is, however, good if the
80 81

duty to maintain the fence was imposed by law or prescription.

The defence of 'act of the plaintiff' will not avail the defendant

where the principle of 'dilemma' operates, so if the occupier of

land drives out trespassing cattle with reasonable care and is

injured in person or property as a result he is entitled to claim

damages for his personal injury (subject to Cox v. Burbidge supra)
even though if he had left the cattle where they were less damage

82
would have resulted.

In English law special rules exist in regard to the duty

to fence. Williams covers the matter comprehensively in his
83

book.

(b) The act of a third party has not been unanimously re-

scognised as a defence to cattle trespass and Williams says:

"... whether 'act of third party' is a defence
is not completely certain, for the cases that
we are about to examine alternate for and
against its validity in a perplexing way," 81*

85
The first case quoted by Williams is one of 1M>9* The

inconclusive /

79 Holgate v. Bleazaru (1917) l.K.B.^3*
80 Singleton v. Williamson (1861), 158 E.R.533 and Salmond,

Torts, l^th Ed.. p.H-87.
81 (l¥fl) Y.B.19 Hen,6, 33j pl.68 and Salmond, supra loc.cit.
82 Williams, Animals, p.180,
§3 Ibifl., pp.230 &t .sec;,.8h- Ibid.. pp. 181-182,
85 (P+69) Y.B.P.gE.^.^, pi,17 (Bro.Trespas 179).
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Inconclusive authority of a remnant scrap of dialogue between

counsel is the only evidence ascertainable for this case to

indicate the possible validity of the defence# In a 1^80
case°^ it was held that the defendant coulu not excuse himself

by alleging tnat his cattle had been chased into the plaintiff's
land by another's dogs, but in 1^96 a case reverted to the

87
principle that third party intervention is a defence#

Williams slates that in what is apparently a year book version

of the same case the following statement is recorded

"I shall not be punished for it but ay servant,"

The learned author goes on to remarx thet a servant was clearly

in the position of a third party as no theory of vicarious
88

liability had developed at that stage in English law. The

inability of the early courts to settle this matter indicates

that the whola basis of ilaoility in cattle trespass was undeter¬

mined and in a state of flux. The statement quoted by Williams

(suora) seems to indicate, either (i) a basis of culpa rather

than strict liability or (ii) strict liability imposed upon the

keeper or person in charge rather than the owner in ali cases,
89

In the Irish case of McGibbon v. rfcdurry the defence

was /

86 (I^fSq) f,B.w,20 S.'+.lGb, pi.10 (Bro.Trespas 3^5).
8£ (rn-96) 72 I.B.156 and Williams, Aiimals, p,l82,
00 Williams, luimals « p .182.
&9 (1909) Vl.l.L.T. 132.
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was approved but the rale seeras to have been qualified by
90

Sutcllffe v. Holmes where it was held that a defence could

not avail itself to a defendant who had been aware of the act

or default of a third party or had negligently failed to anti¬

cipate the act# Williams envisaged a case of Sutcliffe's

type when he wrote:

"Stili it is possible to conceive cases where
the defendant should have foreseen the act
of the stranger, and where such act is not
of a kind to break the chain of causation
commenced by the defendant's negligence," 91

With uncanny foresight this statement sums up the principle of

Sutcliffe's case decided nearly a decade after the publication

of Williams's book#

(c) Vis major or act of 3od could conceivably precipitate

a cattle trespass - a hurricane tears a gate from its hinges

and terrified cattle storm into neighbours adjoining land,

Williams is of the opinion that 'act of Sod' is a defence for

this proposition# He states, however, that on an analogy with

Bylands v. Fletcher (and the admission of act of God as a defence

to that strict rule) it is reasonable to postulate that the

defence should be allowed in cattle trespass which is not a
92

stricter form of liability than Rvlands v# xietcher.

(d) The defence of inevitable accident has been recognised

in /

90 (19V7) K.B.lli-7.
91 Williams, .Animals, p,l83#
92 Williams, .Animals, pp#184-185.
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in particular circumstances in a number of cases the first of
93

which was decided in lH-81. Herein the defendant while turning

his plough had scraped the corner of the plaintiff's land and

one of his oxen hau taken a mouthful of plaintiff's grass.
9^ 95

Clithero v. Hia^s and Glenham v. Hanbv are subsequent cases

in which the defence was upheld. In the last mentioned case

it was held that a party who lets land excepting the trees has

no action in trespass against the lessee who does not restrain

his cattle from barking the trees. These authorities are in
96

conflict with the only modern one; .Ills v. Loftus Iron Co..

where the plaintiff recovered trespass damages arising from an

incident in which defendant's horse had stretched over the

dividing fence and kicked and bitten plaintiff's mare. Accord¬

ing to Winfield :

"It is doubtful whether this is a defence at
the present day, except as in other actions
of trespass, where the act is involuntary,
in the sense that the defendant has lost
control of the animal," 97

(o) It is valid defence for defendant to allege that

landowner's cattle are lawfully entitled to oe on the plaintiff's

land. In a l¥*3 case mentioned by "Williams it was held (in

Williams' /

93 f.B.P, 21»E,1+. 28b, pi,23 contained in Y.B.P, 22.S.5*, 8a,
pi.2k (Bro. Custom 51* Trespas 351).

9k (1636), 82 E.H, 203,
95 (1700), 91 B.R. 1395.
96 (18740, B.R.10 C.p.io.
97 W'infield, Torts, 8th Sd., p»k6f>*
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Williams1 words) that;

"a prescription is /alid that the defendant
and his predecessor is title have been used
to 'have the escape* into the plaintiff's
close, so that the person for the time being
entitled to the latter shall have no action
if the beasts are freely retaken." 98

Regarding unlawful depasturing of chottleo the lawful presence -
99

of cattle on the Land is no defence.
100

(f) It was first laid down in Vaspor v. Edwards that

distress of an animal damage feasant operated to preclude the

plaintiff from a suit in cattle trespass in respect of the

damage and this rule operates even though the animal subsequently

escaped from the pound. Williams writes that the rule in

Vaspor v. Edwards is qualified in two respectsj (i) the
distraint of one or more animals does not preclude an action

under cattle trespass in respect of others. (ii) an action sus¬

pended by distraint revives on the death (presumably by natural

causes) of the animal, because this is an act of God, or if it is
101

stolen or escapes through no fault of the impounder. The rule In
102

Vaspor v. Edwards was followed in Boden v. Roscoe. Williams'

footnote query;

"Could /

98 Rote 92 supra op.cit., p.19^.
99 Supra loc.cit.
100 (170^73)78^"3*R. 1585, 88 E.R.858, 91 E.R.218, 90 E.R.lOifO,

91 S.R. 1379» and Williams, Animals, p.195.
101 Williams, Animals, p.195.
102 (189*0 1 C.C. 608.
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"Could the plaintiff have elected to distrain
the pony only for the damage to his landf and
then sued for the damage to his filly?" 103

can surely be answered by stating that cattle trespass is a

single cause of action and diverse wrongs attributable to the

same trespass are only relevant in regard to measure of damages#

The plaintiff has a choice of remedies in respect of the single

cause of action and he is not entitled to split the latter and

apply both remedies# His election is between remedies, not

between causes of action because of these there is only one,
10H

(g) In 1505 it was held that the tender of amends was

no defence in a cattle trespass action and this rule was followed
105

in subsequent cases# In 1623, however, a statute was passed

whereby the defendant in a cattle trespass action cuare clausum

frenit was given the right to plead a disclaimer of title to

the laud, that the trespass was by negligence or involuntary, and
106

that he tendered sufficient amends before the action was brought#
107

Following the decision in Basely v# Clarkson it seems that

the application of the statute is limited to cattle escape#

103 Note 92 su&£a_o£*(?lt;«, p.195.
10H- Y#B.H#21 H#7»30a, pl#9 (Bro Trespas 2lH) and Williams,
„ Animals, p.196#

10j> Williams, Aniraa
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Ulaigjlaai &SX&XQSmB& M Ika Oasis for .Ijabilitj.

The scienter principle of Snglish law is a concept which

envisages the liability of a human being for certain harm done

by his animal where knowledge of the animal's vicious propensity

can be imputed or inferred* Many eminent lawyers have considered
108

the primordial basis of animal liability. Traces of the

scienter doctrine are widespread in legal systems and probably

represent a development in imposing personal liability as opposed

to primitive thing responsibility. The scienter idea developed

after cattle trespass in England (see supra) and according to

Williams an action on case with an allegation Including the words

"scienter retenult" is to be found in the plea rolls as early as
109

1387. This represented an extension of the existing law in

regard to liability for animals in the Royal Courts at that stage
110

limited to cattle trespass* Scienter was accepted by the

early courts as a logical limit to absolute liability in cases

of animal malfeasance but was not a criterion of negligence as

Holasworth intimates when he says:

"•*. and /

108 O.W.Holmes, The Common Law. Lecture I5 Wigmore, Essays
A. A.L»H«« iii 4-71; Williams, Animals. pp.266 et sea.

109 (1307), £e Banco Roll, C.P. kQ, Wo.506, rm.92 (Trin,llR*2)
and Williams, Ani.aels. p.278,

110 Supra p.19 et seu.
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and the rule that a defendant was not
liable for damage done by an ordinary tame
animal, unless scienter was proved, involves
the idea that liability was founded upon
negligence#" 111

With respect it is difficult to envisage a blurring of

scienter and negligence as the basis for liability as the plain-

:tlff would not, even in earliest times (see post). succeed in

a scienter action on proof of negligence alone.

Latterly it has been suggested that the strict liability

introduced by the scienter action depends, in effect, upon escape
112

of the animal frora control. Thus in Hands v, ncNeil Jenkins

L,J, said:

"from its place of incarceration or from the
control of its keeper ... the allowing of such
an escape being according to modern authority
the true basis of the absolute liability."

113
In jflarphy V, ZpQlogicLpnaQh one of the grounds

of the decision was that there had been no Escape' by the lion.
ll^f

Likewise in Behrens v. Bertram :41Us Circus Ltd.. Devlin J.,

said:

"if an elephant slips or stumbles its keeper
is (not) responsible for the consequences.
There must be a failure of control,"

These suggestions in regard to the constituent elements of the

scienter /

111 Holdsworth, History of English Law. 2nd Ed., Rep,1966,
Vol.vili, pp.4-51,

112 (1955) I Q.B. 2£3 at p.267.
113 (1962) C.L.Y. 68,
Ilk (1957) 2 Q,B. 1,
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scienter action are not at one with the statement of the law
115

by Evershed L,J,, in Pearson v. Coleman Bros., where It was

stated, avoiding reference to "escape" or "control", that
defendants were obliged "to keep (the) beast so confined as

to be incapable of doing damage," It is submitted that this

last mentioned approach is the true basis of the action which

envisages acceptance of risk in certain cases (see post). The

question of escape from control is not relevant.

As to whether the allegation of scienter was a fiction in

early law it is respectfully submitted that the view of Williams

is to be preferred to that of Holdsworth who maintains that the

phrase "scienter retenuit" found in early writs did not connote
116

a specific principle of liability, Williams writes as

follows :

".but to suppose that such a curious and
important allegation as that of scienter
was fictitious from the outset seems to
be without warrant." 117

The requirement of knowledge in scienter actions was clearly
118

settled by the sixteenth century thus in 1536 Fltzherbert and

Shelley concurred in a case of sheep worrying and the following

statement of the law emerged:

the /

115 (19W 2 k.B, 359 at p.3B0,
116 Note 111 supra op.cit,. p.381,
117 Williams, ,nlaals« p.282,
Ho (1536/7)» 73 S.R, 56 and Williams, Animals, p. 28**.



"... the master of the dog being ignorant of
such quality and propensity of the dog, the
master shall not be punishable for that
killingj otherwise it is, if he has notice
of the quality of the dog."

In Buxendin v. iharo it was held that the absence of an allegation

of scienter in the plaintiff*s declaration was fatally defective
119

to his cause,

ol the Sqfente? Actios

The scienter action was introduced to cover harm done by
.120

all species of 'animals' not only mammals but also birds,

reptiles and insects. What has always been important is the

question of whether the particular animal falls into the category
121

of ferae naturae or man s ue t ae na tu rae.

Animals raansuetae naturae include domesticated animals which

normally display no vicious propensity towards humans. Animals

of this class :

"are /

119 (1693), 91 a* a. 564-, 91 s.ft. 661, 125 s,R. 4-7.
120 Corby v. Foster (1913), 29 Q.L.R.83, 13 b.L.R.664- and

Williams, Animals. p.286.
121 But Glanville Williams prefers the distinction 'harmless'

or 'dangerous' and states that the civil law terminology
has no relevance to scienter but is only apposite in the
law of property. (40 L.Q.R. at p.355)* His argument
is persuasive but it seems that the ferae/aansuetae dis¬
tinction is now part and parcel of English law (Be'herns
v. Bertram Hills Circus Ltd., (1957) 2 ,#B.l) and, indeed,
accepted terminology by The Law Commission in their
recent report (Law Coia.No.13 dated 24-th October, 1967,
'Civil Liability for Animals').
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"are conclusively presumed to be harmless until
they have manifested a savage or vicious pro¬
sperity; proof of such a manifestation is
proof of scienter and serves to transfer the
animal, to so speak, out of its natural class
into the class ferae naturae 122

123 121+
Animals falling into this class include dogs, cats, horses,

125 126
cows, bulls and rams, Camels also fall into the category

of animals mansuetae naturae, here the court took into account

experience with camels in countries in which they are normally
127

found (not England) and used for domestic purposes. Williams

criticises the tendency to 'whitewash* the character of domestic

animals regarding all possible carnage, for, according to his

thesis, this may be logical in the case of injuries to humans but
128

is elearly optimistic when it comes to chatties or land. The

above learned writer attributes this illogicality thus;

"The reason for it was simply this, that there was
originally no liability for the acts of animals,
and that in an effort to introduce some remedy
lawyers seized upon a glaring example of negligent
keeping and fashioned it into a form of action.
By /

122 BefrreQS ,Yn, .gerfrraffl ^lUs CjrppsLjd., (1957) 2 C.B.I, at p.l1*.
(per Devlin J.)

123 Evidently irrespective of breed; Hason v. Heeling (1700)
88 S.H, 1359# Bee also boas Acts (1906-1928) post p.81,

12*+ Fletcher v. Rylands (1#86), L.H.I Ex,265 at p.280 where
Blackburn J,, said "it is not the general nature of horses
to kick or bulls to gore",

125 Sqpra loc.cit.: Hudson v. Roberts (1851), 115 B,R. 72^, and
Williams, Animals, no.287. 289 and 290,

126 Jackson v. Bmithson (1846), 153 S.R, 973*
127 ?icQuaker v. Goadard. (19^0) l.K.B. 687, The Law Commission

Report Rote 121 supra qd cit.. p.6 and Williams, The Camel
Case. (19lK)) 56 L.Q.R. 35*+ at sec.

128 Williams, .mii.aaIs. p.287.
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By a ruthless process of excision they selected
from the many elements that might go to establish
negligence in any particular case the two aimple
questions: (1) Has the vice broken out before 5
(2) bid the defendant know of it? All other
facts in the case were crudely ignored*®1 129

So scienter must be proved even in the case of harm in accord
130

with the ordinary nature of the animal* It has been suggested

that liability for an animal mansuetae naturae is limited where

the vice or ferocity displayed is not contrary to the nature of
130a

the species to which it belongs.

Regarding animals ferae naturae or, as Glanvllle Williams
131

prefers them to be designated, dangerous animals, Hale, writing

in the seventeenth century notes that the category includes lions,
132

bears, wolves, apes and monkeys, The same writer contrasted

this group of animals with bulls, cows, horses, dogs and the like

and stated that in respect of the latter scienter was necessary

whereas with the former it was not required to establish:

"particular notice that he did any such thing
before"» 133

Hale evidently cites Andrew Baker*s ease in which a child was
13+

attacked by a monkey that had broken its chain.

In /

129 Supra loc.clt«
130 jjuckle v. Holmes (1926) 2 U 125,
130a Fitzgerald v. Cooke Bourne (Farina) Ltd, (196*+) 1 C.B. 299

at pp,269«»270f contr$ pp.2^8-259 and see Goodhnrt, Owners
Liability for Injury Caused by Animals, (1969) 80 L.Q.R,
P

131 Note 121 supra.
132 Sir Hatthew Hale, Pleas of the Crown; pp.*+30-931, and

Williams, Animals. p»292,
133 Suora ioc.cit.
1J9 Hale, note 132 suora loe.cit.
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In 1858 tlie r*u.Ie was applied for the first tine in a
135

reported civil case in which although the plaintiff alleged

scienter the court directed the jury to find that the allegation

was proved as it was coo ion knowledge that a boar is of savage

nature* In a trilogy of cases up to the beginning of the

twentieth century the rule was first reaffirmed in regard to
136

bears and confirmed in respect of elephants and zebras, No

animal indigenous to England has over been placed in the category

ferae naturae? although Glaaville Williams is of the opinion that
137

a viper undoubtedly would*

Whether an animal belongs to one or other of the above
138

two classes is a matter of law* The question is not one

of fact because judicial notice must be taken of the category

into which the particular animal falls. The supposed basis

for this approach oeing that it is deemed a matter of common

knowledge whether a particular species of animal is dangerous

or otherwise. Evidence may be received by the court but only
139

on the oasis that the judge wishes to inform himself. Subject

to the latitude afforded by the rule of precedent a court is

bound /

135 aosoz^l, v*_ijarrljs (1858), 175 B.R. 6kg,136 Wvatt v* Hosherville Gardens Co. (1886), 2 T.L.R. 282;
Fllbarn v, People's palace Co, (1890), 25 Q.B»D, 282 and
aarlor v, BajJL (1900) ,~"l6 T.L.R. 239,

137 Williams. Inimals. p.293*
1381, McQuake r's case, supra loc.cit.. a 'camel expert' gave

evidences see Williams, The Q..,mel Case. (19^) 5o L.Q.R.
353+ et sea. Also see Behrens v, Bertram ■fills Circus Ltd.
(1957) 2 .£. 1, at p.lC™
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bound to abide by an earlier classification#

Some criticism of scienter and in particular the dichotomy

are justified, (see oust).

Pyopf of ?<49flter:

Glanville Williams describes the action as 'technical' and

maintains that once the case goes to the jury scant attention

is paid to the scienter principle. It is accordingly important

for the judge to ta&e special care in deciding whether there is

some reasonable evidence upon which the jury may find scienter

and the rules of law which have been developed on the subject

are in the main concerned with the minimum evidence that may be
ll*l

left to the jury. The above learned writer investigates the

law under two heads (i) the vicious act, (li) the knowledge.

Regarding (i) the prior act which the plaintiff relies upon

to establish scienter must show viciousness. So in Line v.

1^*2
Tavlor Ssrle G.J., admonished the jury to the effect that

the propensity of a dog to bound about and jump up at people

was Insufxicient to sustain the action, Williams is of the

opinion that the test is as follows;

"Is the evidence such as the jury may reasonably
hold to prove vice? If s<^ the case must be
left to them, otherwise not." lt*3

The /

1t"0 Heath's Garage i Ld,, y, liocgss i (1916) 2 JX. B, 370 ano Winfis
Torts. 8th SdT, p.M>6. See Behren's case, supra loc.cit..
for a criticisra of this rigid doctrine.

ll*l Williams, Animals. p.299,
11*2 (1862), 176 B.H, 335.
ll*3 Note ll*l supra op.cit,« p,301.
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The act alleged to establish scienter must prognosticate the

particular Kind of vieiousness complained of. This rule was
l*+i+

suggested in Hartley v. Harriman but was not established
11*5

until Osborne v. Chocqueel wherein it was held that evidence

of a dog's propensity to attack goats is no indication of pro¬

pensity to bite human beings. The matter is taken from the
l*+6

sublime to the ridiculous in a modern case where it was ruled

that a person who had been injured by a dog should show not that

the dog had merely developed a taste for human beings but human

beings of the plaintiff's "class or type",

One prior exhibition of vlciousness brought to the notice

of the defenaant suffices - the rule is sometimes, in fact,
l*+7

referred to as the "one free bite rule of English law". The

act which gives rise to the alleged Knowledge may have occurred

at any time before the incident on which the plaintiff claims.

So it has been held that the elapse of four years will not effect
IbQ

the matter. Again a quotation from Williams is apposite :

"... and to hold the owner of a dog not liable
scienter If it tears a lady's dress during

puppyhood, but liable if it repeats the exploit
in its declining years, is a curious inversion
of the usual ideas of probable consequences," 1**9

The /

l*P-f (1818), 106 E.R. 228.
V+5 (1896) 2 Q.B, 109.
1^ ffacy v. field (1937) 61 S.J. 160 and Williams, Animals,

pp,300-322.
1^7 Jenkins v. Turner (1696), 91 S.R, 969 ©nd Williams supra

loc.cit.
GethinK v. Morgan (1857)» 5 W»H, 536 and Williams,
fnimais. p.303.

1^9 Williams, Animals, p.303.
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The so-called "one free bite rale" is misleading where inchoate

acts are concerned because these may be sufficient to establish

vicious propensity. So in North v. Gilling a scienter action

for dog bite succeeded where it was established that the owner

knew that his dog was fierce because it attempted to bite anyone
10

that passed close to its Kennel. ^ On the prima facie

irreconcilability of the "one free oite" and the rule as to

Inchoate acts the jury should be directed that:

"the eet done must be such as to furnish a reasonable
inference that the animal is lively to commit an act
of the kind complained of." 151

152
It was held in Jenkins v. Turner that evidence of an

outbreak of vice of which the defendant haci no knowledge was

inadmissible however subsequent cases nave not followed this

, 153rule.

As to vicious acts committed subsequent to the injury

complained of these are irrelevant.

regarding (ii) supra it is essential to establish that the
15^

defendant or his servant was aware of the vicious propensity.

Knowledge connotes actual knowledge and constructive or inferred

knowledge will not suffice but- possession of the means to obtain

knowledge /

150 (1866), L.R.2 C.P.I,
lpl CocKerham v. Nixon (I85O), 33 B.C. (II Ired) 269 (North

Carolina case see Williams, Animals. p.JO'*).
152 (1696), 91 S.R. 56**? 661, 969 and Williams. suora loc.cit.
153 Williams, Animals. p.301*.
15H- .lason v. Keeling (1700), 88 S.R. 1359.
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knowledge may be evidence from which the jury will infer actual
155

knowledge. The knowledge may be competently acquired by

hearsay and in these circumstances it is no defence for the
156

defendant to aver that he did not believe what he was told.

The owner of an animal may well be deemed to have knowledge of

its vice through the agency of another, A dicta in Stiles v.
157

Cardiff steam Nav. Co.. is the earliest authority for the rule

that knowledge will be imputed to the defendant if acquired by

his servant who had general charge of the animal. In the case
158

of ypolebee v. Percy where the belligerent dog was kept at a

public house notice to two barmen and a barmaid was held sufficient

to fix the publican with knowledge. In this case the servants

were in sole charge of the dog and this fact distinguished the
159

case from Gol^et v. Morris " where it was found that the servant

was not in charge of the dog but only carried out certain duties

in respect of the animal. In the latter case it was held that

notice to the servant could not be construed as notice to the
160

master. In Gladman v. Johnson evidence of defendant's wife's

knowledge was allowed to go to the jury in a case where defendant

was a milxman and his wife occasionally helped him in his

business /

155 Williams, Animals, p.305.
IS'o loames v. Barnardiston (1676), 89 E.R.321 at p,322,
157 (186'4) j 33 L.J.Q.B, 310 and Williams, Animal's. p,3Q6.
158 (1875+), L,B. 9 C.P, 6^7 snd .vlliiams. supra loc.clt.
159 (1886), 2 T.L.fi, h-V* and Williams, Animals. p,3&7.
160 (1867), 36 L.J.C.P, /hnd ^iliiems. supra loc.clt.

153



52.

business. According to ..iiliams the rationale was not that

the wife's knowledge was in law iiaputaole to the husband but

difficult to extract a principle however Williams sums the matter

up as follows :

notice to a servant who has charge of the
animal, of the place where the aniraal is, or
of the business at which the animal is iiept,
amounts in law to notice to the master, even
if it be shown conclusively that the servant
did not communicate his knowledge to the
master. Notice to other servants aoes not
la itself amount in law to notice to the
raaster, and is not even evidence from which a
juiy may properly infer notice to the master
in fact. Notice to the husband or wife of
the™defendant seems to be sufficient evidence
in itself from which the jury may infer notice
in fact; but the point is not well settled." 162

Both the vicious act and the defendant's knowledge may be

proved by the defendant's conduct or by a geaersl admission made
163

by the defendant. So in Jiiar.e v. Cox the judge loft the case

to the jury; here it was established that defendant had warned

a witness before the incident to take care of the dog lest he

should be bitten. In a later case an admission that a dog had

been acquired for the purpose of protection of property was ta^en

as /

161 Williams, Animal^ p.307.
162 V/iliiams, Animals, p.308,
163 (lb16), 171 B.R. VA.

that the jury were in the circumstances justified in

that the wife had told her husband about tne attacx.
161

It is
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16^

as material. In the Canadian case of Arnold v. Diagdon the

defendant's statement "that people said his bull was cross" was
165

held sufficient to fix him with scienter. The order of a

cabman "stand back; the horse can't stand the sight of police¬

men" was held not to represent evidence of the cabman's know-
166

iledge that the horse was unfit to be driven. Williams is

doubtful whether an offer of compensation in itself warrants
167

the jury to ascribe knowledge.

Wrongs which may be remedied by scienter:

The only general principle which has emerged regarding

wrongs remediable by scienter is to the effect that the damage

must be caused by some mischievous or vicious propensity which
168

can be attributed to the animal. Glanvilie Williams, however,

states that he considers the following analysis of the rules mora

satisfactory.

(a) "the wrong must be direct and not indirect"

(b) "the damage must have been in some way
intended by the animal".

The learned author ados, without any real conviction, that there
169

may be a special rule in respect of dogs and cats.

The /

16^ Worth v. Gi'lling (1866), L.R.2 G.p.l. and Wi 1Datas, Animals,
p.308.

165 (1887), 20 N.S.EU 303 and Williams, Animals. p,308.
166 Villiera v. key (1867), 3 T.L.R. 812 and Williams,

AMia&lSt p.309.
167 Williams, .nlaals, p.309.
168 Ibid., p.310.
169 Ibid., p.310.
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The action covers all direct injuries to an individual, by

biting, kicking, tossing, scratching, goring etc# In the same
cAa.lfc'e. Is

way direct injuries to ohatft 1jo are covered as when a stallion

kicks a mare or a dog attacks sheep. As to injuries to land

the action under cattle trespass (supra) is usually apposite,

however, it may be that upon proof of knowledge of propensity

an animal owner will be held liable for damages caused to the
170

land of another. The rule that the harm done must be airect

excludes stinking pigs, yelping dogs or roaring bulls where

nuisance or negligence would be appropriate. So in the American
171

ease of Scribnar v# Kelly it was held that the plaintiff whose
sa,v/

horse bolted and caused damage when it defendant's circus

elephant on the road could not succeed in sclentsr because the

damage had not been caused by any vicious propensity on the part

of the erephant but from its appearance (i#e» indirect)# What

of the case where an individual is knocked down by a runaway

horse, according to Williams it is not a prerequisite to success

in a scienter action to establish that the animal should have

used the particular form of attack with which nature had endowed

it, anu no one can deny the directness of the damage in this
172

case. It has been held that where a dog runs at horses and

causes /

170 Read v. Sdwards (l86lf), l¥f E.R# 99*
171 ('"1862'}, 38 Barb, l*f, and Williams, Animals, p.312,
172 Williams, Animals. p,312.
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causes them to holt the owner may be liable in the scienter
173

action,

The question of the animal's malevolence (rule (b) supra)
hovmily

is only relevant to cases of damage by^harmless animals. The
injury must result from the animal's vicious propensity but the

vice or viciousness need not be of a kind that is alien to the

nature of the animal. This discussion is only in relation to

the actual act complained of. the acts upon which scienter is

based have been dealt with (supra), Williams is of the opinion

that the action probably does not lie where a good-natured but

frisky dog brushes against a person and knocks him over - even
17*+

though it has been known to do this before. The matter is

largely one of animal psychology and it is difficult to establish

a rule from the casuistic approach of the cases, Williams

however sums the matter up as follows;

it may be said that while the law frowns
upon malevolence and excessive zeal or high
spirltedness, it usually understands and
condones awkwardness, playfulness, nervousness
and blina obedience," 175

Regarding the rule relating to dogs and cats tentatively

suggested above it seems that indecisive authority exists to

support the theory that minor feline and canine misdemeanors may

be /

173 nr^sail v, fsrritt (1917)? 38 0#L,H,587»
17*+ Williams, /nl.iials« pp.31*+ - 315•
175 I'Ha.? P.315.
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be beyond the scope of scienter. The point is mooted in
176

Buckle v. Holmes bat v;as not necessary for a decision in that

case.
177

Although the case of Jackson v. Smithson did not specific-

tally turn on the matter Alderson B,, canvassed the question of

a defence based upon the proposition that the act complained of

is in accord with the ordinary nature of harmless animals.

Perhaps this suggested limitation is an unauthorised import

from Roman Law - contra naturam sui veneris - proof of which was

an ingredient of success in the »analogous' pauperian action.

It seems clear that Williams is correct in his conclusion that

it is no defence to simply show that the injury results from
178

the inborn tendencies of a harmless animal.

Remoteness and Apportionment!

Although the scienter action sounds in case it is competent

for the plaintiff to prove damages arising from the orospective
179

consequences of the harm done# The action is subject to the

ordinary rules of remoteness. Some of the dicta in the case of
180

Filburn v. People's Palace Co., regarding damages by

animals ferae naturae seem to support the view that these can

never /

176 (1926) 2 K.8. 125#
177 (18U6), 153 S.R. 973«
178 Williams, Aniacls. p.319.
1?9 Hodsell v. Staliebrass (16W0), 113 E.R, ^29,
180 (1890);
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b* 181
nevarAtoo remote. In Be'arens •/. Bertram Mills Circus Devlin J,
held that the keeper of an elephant iv'hieh gets oat of control is

liable not only for the injury naturally attributable to its vicious

or savage propensity, but, subject to the ordinary rules of remote-

mess of damages, for any injury it causes. In the case of Brook

v. Cook a girl who had fallen after she had been frightened by

the sight of a pet monkey (ferae naturae) was held una Die to

succeed in scienter. It is submitted that the same decision
183

could have been reached on the basis of ocribner v, Kellev,

as well as remoteness.

Regarding animals where proof of propensity is required it

seems that the keepex* is liable for all injuries caused as a

result of vicious propensity but not for those which are aecid-
184-

sental and not due to vice, Williams states the position

as followsj

"provided that there is a direct wrong by an animal
to begin with, there is no reason why the scienter
action should not cover consequential damages that
are of an 'Indirect' nature subject to the ordinary
rules of remoteness."

It is respectfully submitted that although this principle remains
185

intact since the decision in the Wagon Mound the hypothetical
186

case posed by Williams might be decided the other way*

In respect of apportionment of damages in the early case of

Bgwis /

181 (1957) 2 Q.B. 1.
182 (1961) Q.L.I. 238, 105 S.J. 68 (C.iW).
183 Rote 71 suura loc.cit.
18*+ Winfieid, Torts, dth Ed., p«Li-75*
185 Overseas Tanmshlps (U.K.) Ltd. v. Horts Docks and Engineering
ox Gotl Ltfd,, ,Uke„W.ag.QnjftUbd) (1961) A.C.388.186 V&liaras, Jnimals. p.320.
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187

Lewis v. Jones it was held that the owners of dogs which had

worried sheep were each liable for a proportionate amount of the
188

damages. In j^per Yr WjqqifrJ^fr, however, it was held that

damages could be apportioned between dog owners although the

respective owners of the dogs were not joint tort feasors. Both

judges in Piper's case made the reservation that if the dogs had-

so worked together that each caused the whole of the damage the

defendants would each be liable for the full damage. This

reservation received the stamp of approval of the House of Lords
189

in Arneil v. Paterson where it was held to be part of English

and Scottish law,

Williams summarises the rules under two heads: (a) where

the animals make separate 'incursions' in such a way that the

actual damage done by each cannot be assessed, then the damages

must be divided equally; and (b) where the animals act in concert

the owners are each liable for the whole damage. All that is

required for the dogs to be acting in concert is a joint expedit-
190

lion,

Eacuss;

The matter of the plaintiff presents no difficulty, he is

normally /

187 (1881*), 1 T.L.R. 153 and Williams, Animals, p.322.
188 (1917), 3H- T.L.R. 108 and Williams, supra loc.cit.
169 (1931) A.C. 560.
190 Williams, Animals. pp.322-323.
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normally the person attacked by the animal or the owner of the

chattel or land, damaged or destroyed, or some person with a

valid legal interest in the property.

Sstablishing the proper defendant is, however, more complex

and the limitation of the scope of defendants is important in

any action involving strict liability. Under normal circumstances

the possessor is liable in scienter for the harm done by the

animal - that this has always been the position is evident from
191

the words used in the old writs5 "scienter retinuit". In
192

Walker v. Hall a trainer who kept another's horse in his stable

was held liable in scienter because he had control of it. In
193

M'Kone v. Wood the defence that a vicious dog was not owned

by the defendant but had merely been left on his premises by a

former servant was held to be of no avail. Lord Tenterden

admonished the jury to the effect thatj

"the harbouring of a dog about one's premises, or
allowing hira to be or resort there, is sufficient
keeping of the dog to support this form of action,"

In Smith v, Q.B.Ry, Co.. however, it was held that the mere fact

that a stray dog strays for a few hours on a railway station Is no
19>*

evidence of harbouring by the railway company* The rule that

the possessor is liable does not fix the occupier of premises with

liability /

191 Ibid. ? p.3^» , ,

192 Cib76) 1 ^ j,p. and Williams, Animals. p,32li>
193 (1831), 172 S.R. 850 and Williams.^niiaals. p.32»+*
19^ (I806), L.H.2 C.P.h- and Williams, supra loc.clt.
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195 195a

liability unless he is also the possessor, horth v. Wood

illustrates the typo of injustice which can arise in English law

where a minor person owns and exercises control over an animal

which causes carnage.

The question whether an animal owner ceases to be responsible

if he parts with control (and possibly possession) has riot been

finally decided. Referring to this problem Lord Wright made the
196

following remarks in the ease of Brackenborotush v. Spalding U.D.C.i

"In the case of dangerous animals, a transfer
of actual possession and control would not
necessarily terminate his responsibility."

Or as iitken L.J., posed the problem in an earlier case;

*Can the person who has acquired,a tiger,
so long as he remains its owner, relieve
himself of responsibility by contracting
with a third person for its custody?" 197

In the latest edition of Winfield on Torts the learned authors

conclude their discussion of 'persons liable1 by remarking that

"... ss the liability is analogous to that
Bylands v. Fletcher, it seems that the

owner cannot escape responsibility by
delegating the performance of his duty of
control to an independent contractor." 198

To date no judicial pronouncement has settled the matter.

Williams suggestss

"Perhaps /

195 aOjjtfc Vy .VQb.d U9iv) 1 K.B.629, Knott v. London County Council
(193^)1 K.5.126 snd Williams, Animals, p,325,

195a (191*0 1 K.b. 629. But see the Law Commission recommend-
ihtions post, p.82.

196 (19*4-2) A.C.310 at p.32** and Winfield, Torts. 8th Ed,, p.4-77.
197 belvedere Fish Guano Co. v. Ralnham Chemical works, (1920)

2 K.B.^07 at p.and CaLmond, Torts. lM»th Ed., p.^SO,
198 Winfield, Torts. 8th Ed., p.**77.
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"Perhaps the raacter could best be dealt with
by drawing a distinction between the voluntary
transfer of the animal to a bailee, and its
involuntary loss." 199

pqjtencesi

To commence on a negative note it seems that a plea of

inevitable accident is not a good defence to a scienter action.

The possessor of an animal will not be excused by averring that

his beast effected the damage against his will and without any
200 201

negligence on his part. The early case of Smith v. Pelah

is informative for here Lee C.J., held that although the

proximate cause of the harm may have been attributable to "such

persons treading on the dog's toes" this was held to be no

defence because "... it was owing to his not hanging the dog

on the first notice."

(a) Contributory negligence or the act of the plaintiff is

a good defence to a scienter action cespite Lee's dicta in Smith's

case. Williams expresses the principle, which he considers has

evolved, as follows :

"... the plaintiff cannot recover if he brought
the injury upon himself wilfully or negligently;
but reasonable conduct on his part does not
affect the defendant's liability." 202

In a case where a child had put its arms around the neck of a

vicious /

199 Williams, Animals. p.326.
200 Ibid., pp.326-327.
201 TI7W7), 93 B.H. 1171 and Williams, ,-nimals. pp.3^7 and 331.
202 Williams, Animals, p.331.
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203

vicious dog an action under scienter succeeded but in a much

later case a child who was bitten by a dog (tied in a car) after

she had been warned by her father not to approach the dog, failed
2Q*+

in an action on scienter. The fact that a warning was given

may be the distinguishing feature between these two cases.

Volenti non fit in. uria is also a good defence and according
205

"to Behrea's case no less applicable to animals than to other

dangerous things of which the plaintiff has agreed to run the

risk. In a recent case it was held that an individual who

intervenes in a dog fight may find his action met with this
206

defence. Difficulties can arise in both these defences

where the master is identified with his animal In an "animal

fight", Williams is of the opinion that animals should be

denied the privilege of involving their owners in negligence or

volenti by their own unknowing acts, but, the learned author

continues :

"the owner of a vicious cat ought not to be held
liable if, hostilities having been opened by a
dog, the cat manages to give as good as it gets.
This is not because of the negligence or consent
of the dog but because a cat that fights in self
defence is not acting viciously." 207

Both these defences should be read subject to the dilemma

principle /

203 Charlwooo v. Grelg (1851), 175 E.R* k-57 and Williams,
. .jamais, p.331.

203- Sycamore y. Ley (1932), l!+7 L.T. 3^-2 and Williams, .nimals.
p.331.

205 Behrens v, .Bertram Hills Circus Ltd. (1957) 2 Q.B.I.
206 Smith v. shields (196*+) S.J,501 and winfieid, Torts. 8th

Ed., p.ifBO.
207 Williams, Ani lals. p.333«
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principle (see under cattle trespass supra).
Williams states that common employment Is not a general

defence to liability under the scienter law, but in each case

the defendant would have to prove that the plaintiff in fact
208

consented to run the risk# The recent case of Hands v.

209
McNeil , however, supports the opposite view and tends to

Severely
f> uvai'^4y limit strict liability as between employer and employee

in animal cases. The Law Commission have commented unfavourably

upon the effect of this decisicn^1*^ (see oos^).

(b) Regarding the much deDated defence of act of a third
211

party the authorities are not conclusive although on an

analogy with Rylanos v. Fletcher (and it has often been stated

that the scienter rule is an extension of Bvlands v. iletcher)
212

it would not be illogical if the defence were permitted. In
213

Laker v. Snellp two members of the court favoured the view

that this was no defence on the basis th$t the keeping of a

vicious animal was per se wrongful and the act of a third party

could only upset liability if it constituted a novus actus
giL.

intervenle-ns and thus broke the chain of causation. The third

member /

208 Supra loc.cit.. pp.333-33^ and Barnes v. Lucille Ltd.. (1907)
96L.T, 680.

209 (1955) 1 253.
210 Law Commission Ho.13 at p.13.
211 Seven, The Responsibility at Common Law for the keeping of

inlmsis, (1909) 22 Harvard L.R, *4-65; Pollock, The Dog and
the Postman: or 'Go it, Bob', (1909) 25 L.C.R. 317; Goodhart,
The Third Man or Novus Actor Interveniens. (1951) Current
Legal Problems 177*

212 (1866), L.R. 1 Ex. 265 and Williams, inimals. p,33^»
213 (1908) 2 K.B, 825,
2V+ wiliiams, nimals, p.33*+.
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member of the court regarded scienter as a form of liability and

was thus disposed to permit the inclusion of ail defences commonly
associated with strict liability (including act of a third party)#

215
In Behren's case ' Devlin L#J., held that the majority judgement

in Eaker v. Shell was authority for the proposition that the

wrongful act of a third party is no defence. It is, however,

difficult to see why the defence should not be employed in the

sane manner as it is in Rvlands v. Fietcher where the definition
216

of third party is restricted.

(c) The validity of the defence of 'act of God1 to a scienter

action is also open to doubt. Williams states that it is justif¬

iable both in justice and on the basis of the analogy to the
217

rule in Rvlanas v. Fletcher. The obiter dictum of Lraoiwell

S., in that case is, however, adverse to its Inclusion, There

is no direct authority on the point but two revised works on
218

tort state that it is 'probably* a good defence,

(d) Especially where wild animals are concerned the question

of the liability of a person who has lost his animal is a contro-
219

;varsial issue. As early as Hale it was established that

the mere escape of an animal, whether harmless or dangerous, did

not exonerate the owner from liability for its acts. The rule

was /

215 Note 205 su,.ora loc.clt.
216 Williams, Animals, p.335,
^7 Ibid., p.336T
21o Salraond, Torts, l^th ed., p.*4-82 ana ^infield, Torts. 8th

ed», p,4.78,
219 P.G.I pp.^jG-l and Williams, <,ni rials. p.336,
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220

was approved in the case of Hav v» Burdett« which dealt with

an escaping monkey, Williams refers to the 1 locality1 test
221

and the ♦ownership* test. In the former the question of

liability would depend upon whether or not the animal had resumed

its natural habitat,

"Thus, the owner of a tame fox ceases to be liable
if it escapes into the country, but not if it
escapes into a town; while the owner of a lion
imported into England is liable for everything
it does here," 222

According to the 'ownership' test the owner is liable and only

liable as long as he remains owner, Williams prefers the

locality test. The lav/ of negligence will, of course, in most

cases be a factor in the matter,

aftd M4,s?nqe;

It is trite that the general law of negligence and nuisance

prevailing in England applies with equal force to many animate
223

and inanimate agents. Animals are accordingly not distinguish-

table, however, besides the basic rule that an animal owner is

subject to the ordinary duty to take care in respect of his animal,

some special rules relating to animals do exist.

The basic rule of negligence has been expounded as follows:

"Quite /

220 (I8*f6), 115 B,R. 1213,
221 Williams, Animals, pp.338-339-
222 Ibid.
223 Winfield, Torts, 8th ed,, p,W?.
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"mu.ito apart from the liability imposed upon the
owner of animals or the person having control
over them by x*eason of knowledge of their propen¬
sities, there is the ordinary duty of a person
to take cars either that his animal or his
chattel is not put to such a use as is likely to injure
his neighbour - the ordinary duty to take care in the
cases put on negligence." 22*+

£»<£» *3
In the recent case of Carrol v. Garford the plaintiff sued

for damages in respect of injuries she had sustained when she

tripped over a dog in the bar of a public house. She claimed

damages against the owners of the dog and the licensee and his

wife. The court, dismissing the claim, held (1) that there

was no duty on a licensee to forbid customers to bring in dogs,

or insist they be kept on a lead, although it might be different

if the dog was making a nuisance of itself; and (2) that the

owners of the dog were under no duty to keep a constant watch

on their animal.

Nuisance may be available as a remedy in cases where there

is no negligence or no escape or where the animal is not dangerous,

e.g., for the stench of pigs or the crowing of cockerels. '

In certain circumstances a man may be liable in nuisance for

damage done by undoaesticated animals. If wild animals have

been kept for sport or otherwise the owner of the land may be

liable /

Pardon v. Harcourt-UivinMton (1932), 146 L.I. 391 at p.392
(per Lord Atkin).

22$ The Times, November 22, 1968.
226 Alcired's case (1610), 77 E.R. 8l6.
227 .ueeman v. Montagu. (1936) 2 All B.R. 1677.
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228

liable for damage to neighbour's land.

Before the end of the seventeenth century it was settled
^29

in Hitchil v. Alestree"" that a party who drives a horse in a

highway or other public place must do so with due care and cannot

escape liability by proof that he had no knowledge of any vice
210

on the part of the animal. in Cux v. Burbidge J however,

Earle, C.J., expressed the view that the mere fact that a horse

strayed onto the highway is no evidence of the negligence of its
231

owner. Much later in Jones v. Lee. Banks J,, stated that

there was no duty to keep animals (not known to be vicious) from

straying onto the highway. Williams' comments appropriately
212

'caveat viator'. The horseless carriage innovation did not
Ld. 233

receive any special sympathy in Heath's GarageN. Hodges where

the court found that there was no special duty encumbent upon

cattle-owners to keep their animals froa wandering onto the
2^lf

highway. Cozens Hardy M.R,, declared that the Highway let 1866

(in terms of which the owners of animals straying onto the Highway

could be fined)did not affect civil liability. So the rule

became established that the owner or occupier of land is under

no prima facie legal duty to users of the highway to maintain

fences /

228 Farrer v. kelson (1865), 15 258 and Salmond. Torts.
lVth ed., "pTH-93.

229 (1676), 86 E.R. 190.
230 (I863S 1^3 S.H. 171.
231 (1911), 106 B.T. 123 and Williams, Animals, p.386,
232
233 Tl9i6) 2 K.B. 370.
23*t 27 and 28 Vict. C101, sec.25 and Williams, Animals, p.379.
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fences between bis land and the highway to prevent his animals

from straying out onto the highway, and, more important, he is

not under any duty to take reasonable steps to prevent his

animals, not Known to be aangerous, from straying onto the

highway. This rule was affirmed by the House of Lords in the
235

case of Saarle v. .vallbank and has come to be known as the

rule in Seayle v. toallbank. For a criticism of this rule see

post. It is submitted chat the rule is ancillary to the law

of negligence and does not affect the question of fact as to

whether the owner should reasonably have foreseen the likelihood
236

of an accident.
237

In Gosnberg v. Smith it was suggested that the rule is

restricted to cattle and poultry and aoes not cover dogs, this

case, however, is actually authority for the proposition that

the rule in dearie v. wallbank does not apply to animals brought

onto the highway (see post)." Regarding the scope, in respect

of type of animal, the Court of Appeal held, In Tails v. Johnson,

that where domestic animals escape or stray (as opposed to being

let out) aogs are covered together with other species of domestic
238

animals. It does not appear to be settled whether the rule

only applies to rural areas or to urban developments as well,^9
T?e /

235 (19W A.C. 3^1.
-36 Bills v. Johnsoq, (1963) 2 v^.B, 8.
237 (1963) 1*Q.B. 25, and (1962) 78 L.Q.R.157.
238 Note 236 suora loc.cit.
239 Carmarthenshire County Council v. Lewis, (1955) A.C. 5*+9 at

p.561 (per Lord Godaara) and Gomaerg v. Amita.(1963) 1 Q.B.25.
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The pronouncement of Evershed M#R., in Brock v. Richards to

the effect that

••the law is founded upon our ancient social
conditions and is in no way related to, or
liable to be qualified by, such matters as
the relative levels of fields and highways,
the nature of the highway or the amount of
traffic upon it."

supports the contention that place and topographical features

are Irrelevant. It was suggested, however, in Ellis v. Johnson

that topographical features of the place where the accident
2'+l

occurred might limit the operation of the rule.
21+2

According to Winfield the rule admits three exceptions.

Where the animal is of known savage disposition (e.g, a fierce

dog) or it can be presumed that the savage nature of the animal

is known to the owner (as in the case of a lion) ana the damage

done on the highway is as a result of that nature, then the rule

will not assist the owner.

Clearly this is merely an adaptation of scienter which

is not limited in its operation to areas removed from highways,
21+3

in Brock v. Richaras the rule was applied and it was held

that the knowledge by an owner that his harmless animal had. a

proclivity to stray would not Ipso facto fix him with liability.

The /

21+0 (1951) l.K.B. 529 at p.53^#
2^1 Bote 236 supra op.cit. at p.21.
2k-2 Winfield, Torts'" oth ed., p,i+5Q.
2*+3 (1951) l.K.B, 529,
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The unpersuasive reasoning being that this is not knowledge

of a vice but knowledge of a typical characteristic of even

the most domesticated of animals.

A more real exception is in the case of escaping animals

which cause an obstruction. In the Irish case of Cunningham

v. Chelan the aefenuant was held to be liable in a negligence

action arising from the escape of his herd of cattle which

obstructed the highway and pressed against the plaintiff's cart

thereoy causing same to overturn, The court distinguished

this type of case from one where there is a stray animal on the

road, The obvious difficulty Is how to determine when 'stray

animals * would be numerically sufficient to constitute an

obstruction.

Finally the rule does not apply where the animal has been

brought onto, let out upon or is being driven or led along the

roau. In these circumstances there is clearly a duty to control
2k-5

the animal, Before Bearle v. aallbank had given its name

to the rule which was evolved the case of been v. oavies was

decided; here, for diverse reasons, the owner of a pony who

had ridden into a town and tethered his animal insecurely, with

the /

(1917) 52 l.b.T,.j\. 67 and Winfield, Torts. 8th Rd., p. *+51.
2^5 Pitcher v» •lartin (1937) 3 A»i£.B,91o, bright v'. Caliwood.

(l9$0) 2 k,B* 515, Gomberg v. omith, (1963) 1 Q,B, 25 and
Winfield, Torts. 8th ©d,, p.\cj2m ~

2^ (1935) 2 K,3, 282,
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the result that the pony had escaped and caused damage, was held

liable. The reason of Cohen L#d,, to the effect that a person

who brings or drives a horse along a highway is under 8 duty to

take all reasonable care to prevent damage to person or property
2h7

is accepteu as the proper basis for the decision.

distress -damage Feasant;

Williams defines this arehiac remedy asj
c A.«.fctrel-s

"a process of self-help whereby oho title a that are
doing damage to orJS(perhaps) encumbering land or
depasturing chattieo may be taken and retained
by way of security until compensation is paid," 2h8

The historical basis and scops of this remedy in animal liability
2b9

is comprehensively treated by Williams in his book. The Law

Commissioners describe the rule as providing that;

"The occupier of land may under the existing law
detain trespassing cattle until compensated by
their owner for the damage done." 250

This remedy has virtually fallen into disu&tude and was described
251

by the Ooddard Committee in their report as being "almost

obsolete". Modern textbook writers on Tort pay scant attention
252

to distress damage feasant, this remedy is of negligible

import in regard to animal liability in current English Law a

survey /

2b? See ^infield, 'forts. 8th Ed., p.4-52.
2h-8 Williams, animals, p.xlvii.
2^9 Supra oo.cit., pp.7-123,
250 19o7 Law Commission, ifo, 13,
251 1953 Crac, 871+6,
252 Wiiifield, Torts, 8th ed,, p*V+6.
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survey of its technicalities does not appear to be warranted.

The Committee Reports«

It must be evident from the law considered above that the

matter of animal liability in English law is unsatisfactory

insofar as it is artificial and excessively technical. Aspects

of it are also open to justifiable criticism on the basis that

they are not in accord with current public policy (e.g. the rule

in Searle v. Wallbantc). In 1953 the Goddard Committee published

its report on the Law of Civil Liability for Damage done by
253

Animals. This report advocated the retention of the cattle

trespass action but proposed that its application be restricted

to damage to land and crops. As for the scienter action the

Goddard Coiamittee recommended its aoolition together with the

ferae naturee/mansuetae naturae dichotomy and advocated that

negligence be the basis of liability for every class of animal

with the onus on the defendant to show that he had acted without

negligence.

None of these proposals have been implemented and the law

has been subject to wide criticism. In Gomberg v. Smith

navies L.J., said,

"Nothing /

253 1953 Goad. S7*+6,
251* 1 Q.B. 25 at p.*K>
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"Nothing has been done to implement any of
these proposals and the law remains as
uncertain and unsatisfactory as ever."

255
In the recent case of Smirali v. Patrick ' the Court of Appeal

reiterated that it considered the state of the law unsatisfactory

but indicated that it preferred

"the view that if one kept a dog or a cat
one kept it at one's own risk and if it
did harm one ought to be liable for it." 256

The most important recent contribution to the growing
is

collection of English legal literature on animal liability the

comprehensive report of the English Law Commission published in

1967. This document warrants coverage in depth.

The English Law Commission produced a report on 'Civil
257

Liability for Animals' dated 2^th October, 1967* Their report

proposes that the English common law rule of strict liability for

animal ferae naturae and those of known fierce propensities be
258

abolished. They advocate the introduction of strict liability

in two instances; (1) in respect of any injury or damage done

by animals belonging to a species which present a special danger

to person or property and (11) in respect of an injury done by

an animal, not of the species alluded to in (1) supra, where the

particular animal hau dangerous characteristics known to its

keeper /

255 The Times, October ii, i968.
256 Supra ;octq,U*
257 Law Com, No,13,
258 Supra op.cit.. paras, l1*, 15, 17 and 18,
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keeper which made it likely that the injury or uamage would occur
259

or where it might occur that it would be severe* The

Commissioners propose that strict liability as envisaged should
260

not depend upon escape from control# The determination of

the category of animals to be Included under (1) supra will be

by the test of whether animals are likely to cause damage or

whether any damage which they cause is likely to be severe.

This matter will be determined by a test prescribed by law and

the Commissioners recommend that the court should regard as a

decisive consideration the risk to persons and property in the
261

circumstances of Sngland,

They further recommend that a species of animals generally

domesticated, in the British Isles should not be regarded as

dangerous out with regard to other species their character abroad

should only be considered to the extent that such may be relevant
262

to the degree of risk which they present in this country. The

Commissioners propose (i) negligence of the plaintiff (ii) vol¬

untary assumption of risk and (iii) contributory negligence,

insofar as it contributed to the injury or damage, as defences

but specifically State that (ii) should not apply as between

employer and employee, %
The /

259 Ibid.
2§0 &ij£.» para. 19,
2^1 Ibid.. para. 15.
2^2 Ibltf.. para, 15.
263 Law Com. No, 13, paras, 20 - 2*+#
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The Lav Commissioners state that the existing lav in

regard to the ferae naturae/mansuetae naturae distinction is

unsatisfactory in that it is not entirely clear. The writer

would venture that this is not an overstatement of the position.

The learned Commissioners advocate the introduction of a novel

dichotomy between animals belonging to a species which present

a special uanger to person and property and those which do not.

Now, with respect, it is difficult to see how this proposed

change will ensure clarity. What animals constitute a special

danger to person or property*? This the courts will determine

ana the process of establishing a comprehensive category will

doubtless be slow, and is likely, it is submitted, to be beset

by controversy. As a matter of policy it seems unsatisfactory

to introduce legislation intended to cover a field of law fully

and leave the determination of important aspects to be built

up by case law. It is submitted that the burden on the courts

will be greater than one of mere interpretation and will be

instrumental in establishing the identity of animals to which

one or other of the provisions shall be applied. Until all

animals are covered by Judicial decisions the position in respect

of those not covered could be uncertain. The division of

animals in terms of the proposed legislation is unlikely to

be free from the failings which the present duality suffers

from /
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from. As was, with respect correctly, pointed out by the

learned Members of the Law Reform Committee for Scotland (pos^)«
in their report on this matter, the ferae naturae/mansuetae

26*+
naturae distinction is (a) artificial (b) excessively rigid,

The distinction has proved unsatisfactory in coping with

borderline cases e.g, where a fox cub is kept as a pet, and

it is difficult to know beforehand into which category the
265

animal properly falls. It is not possible that any distinction

between species of animals which proceeds from the premise that

domesticated animals are unlikely to cause harm is ill eon-

sceived? Zoologists will assert that the great majority of

wild animals will not normally attack humans unless provoked

or cornered. On the other hand, dogs, although domesticated

since 80o0 B.C., retain demoniacal individualism. The great

majority of direct animal attacks are doubtless 'dogbites' so

much so that many American states have seen fit to introduce a

266
*dogbite1 statute - witness Californian Civil Code 33*+2,

'■ In regard to the proposed division it is submitted (a)

that it will not necessarily Introduce certainty into the law

(b) that it is likely to suffer from the same disadvantages as

the present distinction does.

The /

26** 1963 Cmnd, 2185 para. 10.
265 Ibid.
266 Post Chapter vt, p.222.
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The expediency of reinvesting the law of England with the

scienter principle is, with respect, open to doubt. It is

clearly the intention of the learned Commissioners to retain

the rationale of the old law in this regard. The learned

members of the Scottish Law Revision Committee assessed the
267

scienter rule as archaic ana unsuited to modern conditions.

With respect, this evaluation is correct. It is submitted

that the Law Commission would have done well to wash their hands

of scienter and propose its expurgation from the law of England,

It cannot be denied that scienter in its crude 'one free bite'

form is anomalous and certainly out of place in this day and

age when liability Insurance has orientated the role of the law

of delict towards reparation. The scienter rule is historical

in origin and, it is submitted, out of touch with both logic

and modern conditions - its retention cannot be justified.

The proposal that strict liability should not be limited

as between employer and employee is commendable. The case of
268

Rands v. McNeil put the employee in a most unhappy position

by applying the volenti non fit injuria maxim, An equally

unfortunate result occurred in the Scottish case of Fraser v.

269
Hood and the absurdity of the rule was laid open by Lord

270
Hunter in Henderson v. Jhn Stewart Farms (Ltd.).

In /

267 1963 Cmnd, 2185 para, 10.
268 (1955) 1 C.B, 253.
269 (1887) 15 R. 1?8.
270 1963 S.L.T. 22.
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In terms of the Law Commission Report It is proposed that

the 'general principles of the present law of negligence1 in

terms of which the keeper of an animal is under a duty to

prevent that animal causing injury or damage should not be

disturbed. The important aspect of the proposals under this
271

head is in regard to the so called rule in Searle v, Wallbank.

If enacted section eight of the Draft Bill appended to the
272

report will in effect abolish this rule which, since its

inception, seems to have been a target for judicial and academic
273

criticism at oil levels. The days of the quiet country

roads through agricultural England are no more, the horseless

carriage of yesteryear is the wheels of progress to«oay and

the learned Commissioners seem justified in appraising Cearle

v. Wallbank as in need of adjustment. So section eight of the

Draft Bill spells the abrogation of the rule and proceeds to

set out matters which should be considered;

"in determining whether any damage caused by
animals straying from any land on to a highway
is wholly or partially due to a breach of a
duty to tane eare.®

The nature and scope of the duty is evidently regarded by the

Commissioners as being founded upon the "general principles of

the present law of negligence". If the Draft Bill becomes law

the /

271 (19W A,C, 3*+l.
272 Law Com, no,13, p,*+3,
273 Barbaer v. Millar. 1967 S.L.T,, p.29 at p.30; Fleming, igi

Ijptrodupt^ to the Law of Tp^ts, p.l70; Bra££_v, Richards
(1951) IK.3. 529; (1963) 79L.Q.R. 170 at p,173j and the
critics cited by H, Luntz, (196*+) 81 S,A.L»J, p.298.
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the determination of claims arising from accidents caused by-

animals on the highway will be by reference to 'the general

principles of the present law of negligence' read with the factors

ennunciated in section eight as relevant for consideration.

Would it not, perhaps, have been more satisfactory to merely

propose the daolltlon of the rule in Searle v. Wallbank and

permit the 'general principles of the present law of negligence*

to operate freely in the circumstances of each case. Alter¬

natively, to avoid a hybridization of common law ana statute

the whole matter of animals on. the highway could have been dealt

with comprehensively in a statute,

The existing English Law rule of cattle trespass encompasses

a wider field than mere depasturization and since Wormald v.

275
Cole a cattl8 owner is strictly liable for injury suffered

by /

2r?b These are as iollowsj
"(a) the nature of the land and its situation
in relation to the highway;
(b) the use likely to be made of the highway
at the time the damage was caused;
(c) the obstacles, if any, to be overcome by
animals in straying from the land on to the
highway;
(d) the extent to which users of the highway
might be expected to be aware of and guard against
the risks involved in the presence of animals
on the highway;
(e) the seriousness of any such risk and the
steps that would have been necessary to avoid
or reduce it."

275 (195^) 1 «i*B. 6m-.



by a plaintiff occupier knocked down by trespassing beast*

The learned Commissioners rightly point out that this is

anomalous when one considers that the Common Lay generally

requires proof of negligence even in circumstances involving
a greater risk oi serious injury to persons, e*g# firing a gun*

It is accordingly proposed, in terms of the report, that the

present rule of strict liability for cattle trespass should be

abolished and a new form of strict liaoility for straying live-

istock should be provided whereby cattle trespass is actionable

upon proof of actual damage including expenses, reasonably in¬

curred, in detaining the livestock where there is a right to

do so* Otnerwise the proposals envisage that the damages be

limited to loss in respect of land and chattels, The Law

Commissioners propose the application of two basic defences to

claims on cattle straying. Firstly, that the plaintiff by

reason of his negligence was wholly responsible for the damage

and insofar as it contributed to the damage the partial defence

of contributory negligence should apply. In terras of the

recommendations this oefence should not be available merely

because the plaintiff could have prevented the straying by

fencing unless the straying would not have occurred but for

the breach of a uuty to fence by someone other than the defendant

with an interest in the land upon which the livestock strayed.

Secondly it is proposed that it shoulo be a good defence to

prove /
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prove that the livestock haci strayed from a highway where it

was lawfully present. The exception to the first defence is

simply that failure to fence is no defence unless a outy to do

so is breached. It is submitted that the proposals in regard

to cattle straying are logical ana the recommended limitation

of the rale to co^er damage to land and chattels is commendable.

The Law Commissioners propose the aoolition of the archaic

rule c£ distress damage feasant and recommend the introduction
276

of a rule as suggested by the Goddard Committee whereby a

person finding livestock which have strayed onto his land can

detain same as security for payment of damages and expenses.

It is recommended that the rule envisaged should give a power

of sale to the detainer to cover not only the cost of detaining

the animal but also the damage which it has caused. These

proposals seem reasonable. The provisions of the Dogs icts
276a

(1906-1928) are favoured for retention by the Law Commissioners,

They propose, however, the introduction of the following defences:

(1) that the negligence of the plaintiff was the sole cause of

the injury or, to the extent that it contributed to the damage,

the partial defence of contributory negligence, (2) that the

livestock were straying on the land where they were attacked

by the dog and the dog belonged to the occupier of the land or

its presence there was authorised by him. The Law Commissioners

approve /

276 1953 Gad. 87^6, para, 9.
276a Dogs Act 1906 (6 Sdw,7,c.32,2.1.) and Dogs (Amendment) Act

1928 (18 and 19 Geo, 5»c,21) s*l; which provide for strict
liability in damages against the owner of a dog for any
Injury caused by it to cattle (including horses, mules,
asses, sheep, goats and swine) or poultry (including domestic
fowls, turkeys, geese, duciss, guinea fowl and pigeons).
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approve of the rationale of Cresswell v. Sirl in regard to

the defence to an action based upon injury to a dog and propose

that it should be extended to include reasonable belief in the

existence or imminence of an attack on livestock by a dog.

The general problem of the definition of 'keeper* is

approached by the Law Commission with the following recommend-

t at ions i (i) in.cases of strict liability for animals of a

dangerous species or with known dangerous characteristics as

wall as for injury by dogs to .Livestock the 'keeper* is the

owner or possessor of the animal or a person a member of whose

household, under the age of sixteen, is the keeper. This

suggestion in regard to vicarious liability in respect of minor

keepers is applauded for this is an important practical aspect

of animal liability law - so often a dangerous animal is owned

by a child and recovery of damages for injury is problematical.

The Commissioners do not propose that liability should not lie

where an animal has escaped and accordingly recommend that if

an animal ceases to have a keeper a person who immediately

before the escape was a keeper shall continue to bear respons¬

ibility until some other person becomes keeper. But an individ¬

ual who takes in an animal to prevent it causing damage or to

restore it to the owner should not, for this purpose, be regarded

as /

277 (I9if8) 1 k.B. 2bl at p.24.9,
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as a keeper. (ii) in strict liability for straying livestock

the possessor of the livestock.

Finally the Commissioners propose that knowledge of any

dangerous characteristics of an animal should be imputed in

the following essesj (1) where a servant who has charge of

an animal knows of its dangerous characteristics, <11) where

a member of a household , who is under the age of sixteen and

keeper of the animal, knows of its dangerous characteristics.
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CHAPTER III

ROMAN - DUTCH LAW

Rffatafl-Patch Law;

The extent to which the Civil Law applied ana the basis

q£ UabiUtya

The term 'Roman-Dutch' Law was coined by Simon van Leeuwen*"
and is self indicative of the Civil Law ingredient in the system*

In liability for animals the preponderance o>f Roman Law was no
2

less evident than in other fields, Grotius, accepted by many

as the most authoritative cf the Dutch jurists, enunciated the

Civil Law without reservation*

"Sj alicuius animal* nlmls incitatum. vel ad
ferocitatea provocatum* aliquem laeserit. vel
alterius animal lnvaserit* adeoque occlderit.
vel vulneraverit* actio de pauoerie in dominum
datur. Hac actlone dominus animalis tenetur
damnum reoarare. vel aniaal noxae dsdere.
orout maluerit." 3

4-
Groenewegen also expressed the opinion that the Civil Law was

0
intact in Holland.

Voet's /

1 Lee, Introduction to Roman-Dutch Law. 5th ea., p.2$ Hahlo
and Kahn, The South African Le.;al System and its Background.
P«|55«

2 1583-164-5% also known as Hugo de Groot.
3 Grotius, instltutiones Juris Hollandici, III.38.10. This

translation into latin of Grotius' famous "Inleiding tot ue
Hollanusche nechtsgeleerueheid" was prepared by van der
Linden but not puolished until 1962,

4- 1613 - 1602.
5 Groenewegen, De Legibus Abronatis. 4-,9.
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Voet's work also indicates that the principles of the

Roman Law had been largely auopted in Holland and in modern

times Innes C.J., stated thaj

"... the law of Holland in regard to
compensation for damage done by animals
was in substance the law of Roma," 7

Voet after dealing with the Roman-butch law in detail states;

"In other respects the provisions of Roman
law remain untouched among us, even as
regards the very freedom of giving up as
noxa and the release which follows from
it, as stated above." 8

Kotze, that eminent South African Roman-butch lawyer, was in

no doubt about the matter;

"The principles of the Roman Law In regard
to damage done by animals, were in the main
auopted in the law of Holland." 9

This evidence seems to demonstrate conclusively - and the writer

is unaware of it ever having been challenged - that the law of

animal liability in Holland was fundamentally an adoption of

the Civil Law,
10

Regarding the basis of liability bamhouder, who wrote in

the mid-sixteenth century, stressed that culpa could not be

imputed to an owner merely because his animal had done damage;

"If /

6 16^7 - 1713.
7 Q.'qallaghan y. Chaplj.fl, 1927 A.b. 310 at p.320.
b Gane, The selective voet. vol.II, 9.1.o.
9 Note 7 supra op.cit.. p.3^1,
10 1507 - 1581.
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"If anyone*s horse, ass, pig, cow, dog or
other similar domestic animal has caused
damage to, killed or hurt, a person, through
its own natural viciousness (ex propria
d,qtdra,U ^al^ia), and not through the pro-
svocation of anyone, the owner of the offending
animal will in no way be to blame (nullo modo
ift ddlpflm cedeyqt;,).. t" 11

Of course Damhouder does not mean that liability will not arise
12

but merely that culpa will not be attributed to the owner.

Kotze, in a scholarly appendix to the edition of van Leeuwens*

Commentaries which appeared with notes by C.W.Decker in 17^0,
writes as follows j

"According to the Roman and Roman-butch law
the liability of a person, for damage or
injury done to another by his dog or animal,
rests on ownership of the animal and not on
culpa or scienter (Inst.*+.9.1s Grotius
3•38*10 and 13j van Leeuwen. Com»3,39*5s
Voet 9*1*1* and ^ - 6s Fockema Andreae
Gud.Ned.Burgl,Recht• II 114-)" 13

A persuasive justification for ownership as a touchstone in

animal cases is to be found In Decker*s notes to van Leeuwen

(translated by Kotze)i

"... for a philosophical mind need but regard
the causa moralis. or morel cause of the
damage done, to satisfy itself that there
is no absurdity in obliging him to make
compensation whose animal has caused the
damage, or who has excited or goaded it on
to the damage of another, any more than
allowing the owner of a house, out of which
anything is thrown, to be sued specie actlonis
legls Aquiliae for compensation in damages," 14-

Kotze /

11 Daahouder, Practi.icke Crimineele. c'n.14-2 of Dutch ed., cited
0'Cellaghan M.O. v. Chaplin. 1927 A.D, 310 at p.34-1.

12 O'Callaghan N.Q. v. Chaplin, supra loc.cit., per Kotze J,A.
13 Kotze, Simon van Leeuwea's Commentaries on Roman-Dutch law.

2ndBd,, Vol.II, "p.64-3,
I1* I old*« P.319.
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Kotze in O'Callaghan's case cites the little known Noodt

(aa Dig,9.1, in fin) as authority for the proposition that both

in Roman and Roman-Dutch law the responsibility for damage done by

one's animal is founded upon ownership ana not on negligence.

Where negligence is present, due to the Intervention of a human,

the damage will be regarded as damnum injuria datum of which an

animal cuod ratlone caret is incapable, Voet is conclusive as

to ownership being the criteria and he says?

"They lie against him who possesses the animal in
right of ownership at the time of institution of
the action, though he was not the owner at the
time of the causing of the carnage, since harm
done by animals clings to the head of the owner." 17

18
Van Vangerow in a discussion of the background to an owner's

liability for damage done by his animal argues that the Civil Law

texts do not support culpa as a touchstone. For if, indeed, culpa

were the criterion, how is it that an owner can escape by surrender-

sing his animal Instead of paying damages? Further why should the

claim fall away if the offending animal has died? These pertinent

questions indicate that ownership was the true basis of liability
19

in the Civil Law, Van Vangerow also maintains that actually

liability is based upon culpa on the part of the animal for which

the /

15 O'Callaghan R.Q. v. Chaplin. 1927 A.O* 310 at p.34-4-.
16 16^-7 - 1725.
17 Cane, The Selective VoetT Vol.11, 9*1.7.
18 Pand. par7ob97luaup759bff cited in O'Callaghan K.O, v.

Ctjaalia, 1927 A,D, 310 at p.349.
19 Ibid.
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the owner, quoad his ownership, is liable, as a sort of represent-
20

:ative, This is not supported by the Civil Law for Ulpian
21

clearly states that animals can do no damage i.e. in.iuria datum -

for they lacs reason and are incapable of a wrongful act, Justinian
22

concurs.

Some of the Dutch jurists, however, came close to implying that

culpa is the basis of liability for damage by animals. Thus
23

Huber, writes:

"Afldere ^phade dflpr be^s^a^ f^daap molten dt? eygppaar
mede boeten soo verre het beest voormaels beruchtet
4.fS ewee st, of oo.kjiat die eygenaar het by hem heeft
gehoucien aaer is het onberuchtet gevieest zoo tan de
evgenaar met het zelve te verlaten ende over te
mw " 2M- '

2?
Gane's translation of this passage y reads as follows:

"The owners must also make good other damage caused
by animals, if the animal had been previously
notorious, or if the owner (sc, after warning)
(the actual words^usad in the Ordinance were *na
bekendtmakinge')kept it by himj but if it was
not notorious, then the owner can satisfy the law
by abandoning it and handing it over,"

Although /

20 Ibid.. (",..das nach aer Anslcht des liomischen Rechts, so zu

sagen, eifle kulpa des TtUm seefrstf, yafayq .ffftqdattgrfl
actio de pauper1st, und aqy Sigeflttogg nyir ajs flep
ntfWMQtie Scfrvflplery und Vertreter dj^es^Lelin^nteft , m
Bqtyaght

21 0.9.1.1*3.
22 Ins t.*+. 9 .pr,
2^ 1636 - 169^.
2m- Huber, Hedenaaagsche Hechtsgeleerdheid, Bk.6,c.6,n,27.
25 Gane, flflber'9 p,391,
26 References to the Ordinance are to the Provincial Ordinance

of Friesland promulgated in 1723 which were included in the
3rd ed, of Ruber's work edited by his son Z,Huber and trans¬
lated by Gane (supra).
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Although this is not explicitly stated it might be argued that

the use of the phrase 'previously notorious* indicates scienter

rather than ownership as a basis, A passage in van der Linden's

supplement to Voefs commentary on the Pandects (9*1.1) can also,

perhaps, be interpreted as implying culpa or scienter as the basis

of liability. Van der binder states2'' that an owner is not freed

of responsibility because an animal is incapable of injuria for he

ought to take proper care of his animals and ensure that they do

not cause harm to others. He adds that an owner should be pre-

jsumed to have known of the vice of his animal and if notwith-

sstanding this he retains it, he is taken to have approved what
pO

has been done by it, Kotze is of the opinion that van der

Linden's statement means no more than an owner is presumed to know

what he ought to knows

"This was a well-recognised principle of the law
of presumptions as observed both in Hosian and
dutch practice."

Kotze points out that whenever culpa can be Imputed to the owner
29

he is liable not ex oauperies but ex lege Aouilla. The same

authority is critical of van der Linden's second ground (supra)

where - evidently on the authority of Huber, he seeks to fix the

owner with responsibility on the basis of approval of conducts

"I /

27 Q'Calla,-.;han b.Q. v. Chaplin. 1927 A,b»31Q at p.3**8 et sen.
28 Ibid.
29 Ibid.
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"I speak with every respect and I fail to see how an
owner can with any legal propriety be said 'to
approve' the damage done by Ills animal. Van der
Linden himself admits that an animal, not possessed
of reason, cannot, as the sources and Voet loc.cit.
tells us, commit damnum injuria. Is an animal
cannot act wrongfully in contemplation of law, it
seems to me that, in the same way, we cannot with
any juristic accuracy place an animal in the same
category with an agent or some other person pro-
rfebsing to act on behalf of an owner and in his
interests. The doctrine of approval or ratific¬
ation has no application to damage caused by one's
animals; nor do X find any mention of the doctrine
of approval or ratification in the manner suggested
by Huber and van der Linden, in the relevant title
of the biaest.30 '

Despite the element of doubt introduced by the writings of

Huber and van der binder it is submitted that the works of Grotius,

Van Leeuwen, Voet and the other authorities cited conclusively

establish that 'ownership' was the basis of liability in Roman-

Dutch Law, South .African courts have now accepted this as being
31

the correct position and the words of kotze are again apposite*

"In several of the decisions, however, the respons¬
ibility for damage occasioned by animals has
erroneously been based upon culpa. Hence Professor
Lee rightly observes* 'This has let In by the back
door the doctrine of scienter, which forms no part
of the pure Roman-butch law' (Introd. to Roman butch
Law 28**,)^ Culpa and scienter may be factors in
fixing the amount of da,mages to be awarded in a part¬
icular case, but in our law liability rests upon owner-
• ship of the animal."

Iks /

30 Ibid.* p.3^9.
31 Kotze, Simon van Leeuwen's Commentaries on Roman-butch law,

2nd ed,,Vol.II, p.6i+5,
32 Kotze's reference is to the first edition of Lee's book (1915).

The remark does not appear in the latest edition (5th, see
note 1 supra op.citi.
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The general rule

I now proceed to examine the details of the Roman-Dutch Law

in regard to animal liability. The initial part of this investi¬

gation will be concerned with animals other than wild animals,

Depasturisation and controversy as to whether noxal surrender pre¬

vailed in Roman-Dutch Law will also be dealt with subsequently.
33

The basic rule is set out by Grotius (3*38,10). Lee translates

this passage as followsj

"A man is liable for mischief done by his animal
which has become savage or wild contrary to nature
and has caused harm to some one; or which has
attacked another person's animal and has killed
or hurt it," 3*f

In a commentary to the passage Lee writes:

"Van der Keessel (Dictat) sayss 'The actio de
oauperie is received amongst us, so that the
owner must make good the damage or surrender
the animal thereby escaping further liability
Groen.ad.Inst.^^pr.Voet, 9.1.8; Rechts.0bs.il.
91+, M, 35

It is probable that the phrase "became savage or wild contrary to

nature" simply means that the animal has acted contra naturam

insofar as It has committed a savage act. The passage does not,

it is submitted, infer any reversion to wildness over a period.

The significant words are the verbs laeserit and invaserit which

describe /

33 Suiika p»8L-, note 3.
31* Lee, Grotius' Jurisprudence of Holland. Vol.1, p.^85.
35 Ibid.. Vol.II, p.3^5.
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describe the positive act of the animal for which its owner is

liable to make compensation, the text of van uer Linden* s
36

translation actually asations the actio de aauparle and it seems

clear that this statement of the law is in fact based upon.the

civil law action# Grotius 'Inleiding* has also been translated
37

by Charles Herbert5 the passage under discussion reads*

"If animals, being infuriated, or let loose
contrary to custom, have inflicted any injury,
the owner (ktli3eff.,.fr«7t%, $4 M

is liable for the
mischief; or if his beast has attached the
beast of another Ci^JUJUlsMSLJUL) and therebyoccasioned death or injury. For the owner of
the animal who has done this, is bound to make
good the damage, or to give up the damage, or
to give up the animal at his option* (blot.
■atffiillto IqgUU PI
,;uad?u,pt oa^pftg,?"

Grotius published his "Inleiding" in 1631 and it seams certain

that, had his statement of the law of Holland been erroneous, some

of the later commentators would have drawn attention to the error.

According to Irmes C,J•, Scheltlnga, a professor at Leyden, expressly
36

concurred with Grotius in his statement of the law# Kotze is of

the opinion that Grotius in 3,36,10 is restricting his remarks to

tame animals which have done mischief contra naturam. This seems

plausible.In this regard he states that an owner has an election

to /

30 Sggga P*S^, note 3.
37 Herbert, SsaSAttll J,ttrjL?prq<frnqq, p.^52.
3d ^!P#U6^6dO;,.,.bAQ»l,.Yt,,gfeabU^* 192? />b,3l0 ©t p*317.



93.

to surrender or pay damages.

Grotius also lays down the rule that a waggoner or countryman,

whose horses run away, even without fault on his part, is bound to

make compensation (3.38.12), Clearly strict liability is en-
k-l

svisaged but the origin of the rule is difficult to trace, Lee

noted that the texts cited by Groenewegen as the basis (D,9,2,8,1

and Inst, ^,3»S) merely state the principle 'imperitla culpae
k2

adrmmeratur'. Voet apparently regards Grotius 3,38,12 as an
H-3

example of a type of pauaeriesj
"There is no need that a fourfooted creature should
have caused oauperies with its own body. It is
enough for the carnage to have been caused by some
other thing with which such creature came into
contact. Though an ox has crushed someone with
a wain or something else which has been upset, or
draught animals, becoming excited for no reason,
bacx or bolt, or a driver is run away with by his
horses and his car does not answer the reins, this
action applies,"

Lee's remark, following his explanation that the anomalous

rule is probably based upon custom#

"This looks line deodand. In the modern law
liability will not arise independently of culpa." kh

cannot be reconciled with Voet's approach to the passage Csupra).

The probable explanation is that custom established an extension

of /

39 P.3^+.
4-0 Grotius, Institutiones Juris Hollandlci. III.38.12.| Lee,

Grotins' Jurisprudence of Holland. Vol,I, p.lf85j Herbert,
.
„ Grotius' butch Jurisprudence, p^+52.H-l Lee, Grot las' Jurisprudence of Holland. Vol.11, p.3^5.

Ibid.

j+3 Gane, The Selective Voet. Vol.11, 9.1.5.¥* Lee, Grotius* Jurisprudence of Holland. Vol.11, p.3^5*
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of the oauperles rule. This possibility is supported by Grotius

3»38,lif which refers to the four preceeding sections of 3*38 as
tj.5

*Haec obligatio* surely indicating a common basis (i.e. extensions

of the actio de pauoerle), Of 3*38,l1*- Lee cryptically states*

"this relates back to sees 10 and 11" but furnished no authority

for his proposition,

Grotius 3*38.13 deals with the rule that a dog owner whose

animal has Killed swans or other birds is bound to maae coiapensation
b7

and surrender of the dog will not suffice. Lee ascribes this
bS

rule to various Keuren and a Placaat of Phillip XI Kotze states

that Grotius, no doubt, considered a dog to be a harmful animal

doing mischief secundum naturaa and, according to Kotze, this view

is supported by Groenewegen who in his note to 3.38.13 of the

Inleidina supports that text by reference to Aedil, Edict. l.lf0-'+2,
Dig 21-1 and Inst.1t.9«l» where a dog is dealt with on the same

*+9
footing as animals wild by nature, Kotze is resolute in his

refusal to accept Lee's alleged sources as the true foundation

of 3*38,13*

"...I /

4-5 Grotius. Institutiones -Juris Holiandici. Ill,38.1^5 Lee,
GffQUflg jhfigprudence of Holland. VolTl. p.4-85 j Herbert,

, , GroUfts,' Palffih Jurisprudence, p.'+$2.4-6 Note 4-1 supra
b7 Grotiusj Institutiones .^uris i-lollaauici. III.38.13; Lee,Grotius1 -jurisprudence ox Holland, vol,I, p.4-85; Herbert,
.

0 QrQUttS I, Dtttjc.ft... p. 4-52.bd Lee, Grotius Jurisprudence of Holland. Vol.1I, p.3^5. *lso
see Ke^tsgeleerde Qbservation (Vol,2, obs.96) where reference
is made to various Keuren and to a Placaat of Philip II dated 13th
April 1559 (1 Groot Placaat Boek.1300). For details as to these
statutes see Q'Callagharu H.Q. v. Chaplin. 1927 J.D,310 at
P*3**4- et sea.

**9 O'CallaKhan1s cose, supra op.cit.. p.34-4-.
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"».,I fail to see how either the Keur of Zeeland
or the Placaat of Philip II can in any way be
cited in support of the statement by Grotius
contained in sec 13 of his text. He was far
too sound a jurist to rely on the contents of
a local penal ordinance or Placaat of Philip
in support of the civil liability of an owner
of a dog under the common law of Holland," 50

Suffice to say that it seeais to the writer an exceptional coincidence

that Grotius 3.38,13 and the above mentioned statutes are so similar;

ifi indeed, there is no affinity between them. Kotze's statement

regarding the text under discussion to the effect thati

"So far then as dogs are concerned, Grotiqs treats
them as mischievous animals doing damage, either
in public or private places, thereby rendering
their owner liable to the full extent of the damage
done, without his being able to escape such
liability by a noxal surrender of the dog," 51

is, surely, too wide an interpretation of Grotius who gives no

hint that his rule extends beyond damage to swans, and birds.
52

Grotius (3»3S,11+) which has been referred to briefly above

simply states that the obligation (to make compensation or hand

over the offending animal) is extinguished by the death of the

animal, provided that no fault can be imputed to the owner,

Herbert's rendering of this latter part as also when there
53

is nothing left whereby the owner can be known" is misleading

for /

50 l&isU, p.31^.
51 IbMv P.34*.
52 Note m-5 supya loQ,,?y:.
53 Herbert, ,Jflrispjuq^e, p.>+52.
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for van der Linden's latin is clear, "... nisi domino culpa cuaedam
ii 5*f

impartari dpssit. The first part of 3»38.1if is a direct
55

adoption from the Digest. The second part, dealing with fault

attributable to the owner would hr*ve been more in place with 3«3^*7
where Grotius stated that;

"If a person provokes an animal he is answerable
for any damage that the animal may do to any one," 56

This aspect of the Roman-Lutch law is dealt with by Voet who states

that a beneficial action under the Aquilan Law will lie "against him
57

who stirs up or provides cause for the damage", This rule logic-

sally incorporates the latter part of Grotius 3»38,m> and 3*3^»7»

Of van Leeuwen's Rooasch HollandschB Eecht a learned lawyer and

historian has saids

"Immediately after its publication it took a place
in the legal literature of Holland second only to
the Introduction of Grotius." 58

59
Van Leeuwen" was a product of Leyden University and his principle

60
work (suora) was translated by Sir John Kotze,

Van Leeuwen (39»5) sets out the rule analogous to that
62

enunciated by Grotius at (3.38,12), the translation reading as

followsi

"A /

5s* Grotius, Institutions Juris Bollandicl. III.38.lif,
55 b.1.1,13,
56 Lee, G£3ltus' Jurispruaenpe of TIpijanG, Vol.1, p.^77*
57 Gane, The Selective Voet, Vol.II. 9.1.if.
58 Ivessels, History of Roman dutch Law. p.3l3« But see The

Reception of Roman Law in the Netherlands, lecture delivered
by Professor R. Feenstra in University of Edinburgh, 29th Hay,
1961.

59 1625 - 1682.
60 Kotze, van Leeuwen's Commentaries.
61 raid., p.319.

,62 Note 4-0 supra loc.clt.
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"A wagoner, racing and wounding any one, forfeits,
besides compensation, his wagon and horses,
without the officer being able to compromise it,
but they ox the Chamber of isocounts may do soj
and if any one is killed he will obtain remission#
dee Papegay page 481# ¥e are liable to make
compensation through our property, whether animate
or inanimate, as, for instance, through our cattle,
horses, dogs, pigs, ships, wagons ect#"

More important than this section is Van Leeuwen (39.6)# The

first part of 39.6 deals with the general rule in regard to

liability for animals and the second part with depasturisation

(see post). The first part is translated as follows:

"He, whose animal causes damage to another, must
make compensation or deliver up the animal for
the same# Sec 8#11, Instit Si auadrup.
pauper fecisse dicatur. l.e.Sec L#D cod. 1.39.L
ad l,Aqu;i. Costal, in L.I.D. e&d. But if the
animal be wild by nature or otherwise of a mls-
jchievous propensity, as, for instance, a dog
accustomed to bite, or a horse accustomed to
kick, or the like, the owner will be liable to
iaake full compensation for the carnage done,
without being able to get off by giving up the
animal#(^.L.U-l.D# de aedillt Ldlct. Sec 1#
teUfrt, fepjspe di^at;.)" 6**

This general statement of the law is clearly of Roman lineage and
6p

at one with Grotius' basic principle. Van Leeuwen is clearly
66

dealing with both the actio de paaperie and the aecilitian remedy,

lanes C.J., remarks that the mere fact that van Leeuwen omitted to

notice /

63 Kotze, van Leeuwen's Commentaries, p,319.
Sh Ibid*
65 Grotius, Iriafcltutiones Juris Hoilandicl, III.38.10.
66 Q'Cailaghah, iT.0, v. Chaplin, 1^27 A.D.310 at p.320.
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notice the contra naturam principle in the pauperian action and

the puolic place limitation in the aedilitian action cannot be

taxen to indicate that the law had altered in these two respects •

either by obsolescence or amendment. What in fact (according to

Innes C.J,) the law of Holland seems to have done is to class

vicious domesticated animals with those naturally ferox - as was
67

done by the Edict in Rome in the case of a dog. A clear de¬

parture from the civil law is in regard to the exclusion of noxal

surrender in respect of animals accustomed to do harm. It would,

however, be Incorrect to take this as an admission of culpa or

scienter as the basis of the pauperian action in Holland for

nothing in van Leeuwen's texts indicate that an owner is deemed to
68

have knowledge of the vicious propensity of a domestic animal.

The majority of Roman-Hutch writers base their statements of the
69

law upon the ^iaest where no reference is made to scienter or

culpa as a touchstone in pauperian actions,
70

Iflrich Huber's principal worx was entitled riedencaagsche

Rechts^eiesrdheid and, according to IvesseIs, although he wrote
1

this as a Frisian Judge, the work was not confined to Frisian law.

The edition edited by Huber's son Hacharias was translated into

English /

67 Ibid.. pp.320 and 3^6*
88 Ibid.. p.3V7.
69 Kotz9, Simon van i-.eeu.wen's Commenrarles on Roman-dutch law,

2nd Ed., Vol.II, p.64-3.
70 1636 - 169^.
71 Wessels, j^tory of noman-i^tcfc ja>r, p.318.
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72
English by Dane and publishad in Durban in 1939,

Although Wessel's statement may be true of the greater part

of Hubert work his sections dealing with animal liability are

disappointing as they are clearly little more than a collection of

Frisian Ordinances.

Huber 6,}+,25 reads as follows:

"Similarly, when damage has been done by animals,
the single amount is paid for the second. To
secure this we must tie up the animal and inform
the owner of it within two hours. He will have
to aa<;e good the damage according to the taxation
of the village justice, whose decision must be
carried out, notwithstanding an appeal to the
ordinary Judge, which may be made within eight
days# (Ord. 2,3,2 and 3)" 73

This is manifestly a reference to local Frisian law and not relevant

to the common law of Holland, In terms of Huber 6,b,26 based upon

Ord, 2,3,3 and the restrained animal must not be ill treated and

if the owner does not release it he is liable to pay sixpence a oay

for ©very horse or cow and threepence for a sheep or pig. If these

food-moneys are not paid within thi'ee days of a precseeing final
7b

demand the animal must be publicly sold by the executor. This

passage is interesting insofar as it indicates that Frisian law

had transcended the vengeance idea and was orientated to reparation,

Although it is not specifically stated it seems obvious that to

obtain /

72 Gane, Huber's Jurisprudence.
73 laid., Vol#II, p.391.
7b lbi£.
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obtain release of the aniaal the owner would be obliged to pay

not only the 'food costs' but also an amount in compensation for

the damage done.

Section 6.^.27 of Ruber's work seems closer to a general

exposition of the prevailing law of Holland than his proceeding

paragraphs (supre.). Section 6,*+.27 reads as follows;

"Ihe owners must also make good other damage caused
by animals, if the animal had been previously
notorious, or if the owner Csc. after warning^ (the
actual words used in the ordinance were :'na
bekendtiaakinHe") kept it by him5 but if it was
not notorious, then the owner can satisfy the law by
abandoning it and handing it over, (Grd.2,3,5)" 75

Presumably the last clause of this section would, in Frisland

at least, be read with 6.^,26. It is submitted that this view

is justified on the basis that both sections are founded on the
76

Frisian Provincial Ordinance. Iccording to section 6.1+.28 the

'forfeit' paid by the owner must be half of what it would have been

if a human being had been responsible for the damage (Ord.2,3,5)
and further that in animal cases, no payment can be demanded for

time lost or craftsman*s wages, as can usually be claimed in cases

of Injuries by huiaan beings. Huber is critical of the last men¬

tioned rule evidently based on the decision in the case of Jan
77

no ekes against Jan S.ioerds in 1618 and cites the earlier case of

?'de /

75 liii.
76 Ibid.
77 102.
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78
fide vvaUss figqlflgt ,&Qrrglittg.,Qqatea» evidently authority for

the inclusion of damages arising fro® time lost and craftsman's
79

wages, as preferable. In section 6,^,29 Huber reiterates a
80

rule of the Digest to the effect that damage by dogs which are

kept on a chain, or inside a house or stable, need not be met by

the owner (Qrd.2,3,6), All references to the Ordinance (abbrev*

liated Qrd, supra) in relation to Huber's work are to the Provincial

Ordinance of Friesland promulgated in 1723, these references were

included in the editions edited by Z, Huber the first of which was

the third,

Jan van Sande was a member of the Council of Friesland and
81

flourished during the first half of the seventeenth century. His

Decislones Frisicae have, according to Wesselsi

"always been regarded as of extremely great authority
where the law of Holland and the Frisian law are the
same," 82

83
The case of Oae Walles against Kornells Gaukes is reported by

Sande and the jure comrauni (presumably common law or Roman law

applicable in Holland) is enunciated. The text of the report reads

as follows»

"be ,mye cojimapj, dQ^o an^ma^is, qwd dampen ded^,
ante fententia® libera® eft animal aut pro noxa

ga.rg,, aut eftimatignem ,aaani fojvgre si,
q^Qd^p, RftdPf,

fifec /

78 im.*
79 Ibid.
oO D.9.1,2,1, See also Gane, The Selective Voet. Vol,II, 9«1»6.
81 Wessels, History of Roman-wuteh law, pp.239
82 1^., p.2W.
83 Gane, Huber's Jurisprudence. Vol,II, p.391,



102 ♦

Nec i-itaa eleetlonem do;alnu3 eonveatus oerdit ob
poffeffionem animallsf feu folum ob menclaeium UL Sec.
omnes autem ff de noxae.act. At .jure Frifico lib.2,
tit 3, "itJt^doainus, OLLj^ecjj)lai_jip^iaa Quadrupeds^
indiftlnete tenetur, et optionee ftatim amlttit eo ipfo,
oaod poft uamriam datum reperltar guadraoeue.g poi'fldere.
Id qupfl cony^t Jyiffi SaxopicQ ,libf 2f art^b^tho^^iff
,iurtdlvU e% Gaxgp Uft*31<di£fereniu..l29,.l, nota^Jatt^

In ,parat, ffM
et .iatthaeus Colerus deci. 168 St ita a Curia fuit
aefinitum. a." 8m-

The substance of this passage Is to the effect that according to

the Civil law, the owner of an animal, which had done damage, could

before sentence either give the anitaal up in noxal surrender or pay

the price of the damage, however, according to Fresian law (Gra,

2,3j1*) the owner who retains the animal for an indefinite period

losses the option to surrender it, and must pay damages. In this

regard the law of Saxony is similar. It cannot be doubted that

Sande's statement sets out the law of Holland and contrasts the

peculiarities of Frisian and Saxon law,
85

Simon Groenewegen is chiefly famous for his monumental De

Lenibus Abroastis published in 16M3 in Latin, This work is in

fact an extensive (and valuable) commentary on the code of laws

which had come to be accepted as the common law of the Netherlands,

Groenewegen dealt with the matter of liability for animals at '+,9#
87

of his work as follows:

f< '^adrppes /

8*+ Sande, Decisloras Frlsicae, 5*7.5.
85 1613 - TStft.
86 Wesaels, History of Roman-Dutch law, p.303.
87 Groenewegen, De Le>-ibu.s Dbro^atis, 4-.9.
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"Quadrapes, cuae pauperism fecitf fi noxse dedatur,
oroficit reo ac, liberetlonem. hie. Sed ordinatione
Imperii aaap.g.yj.e^jEas.tet aeftjqatgr, eaqqge noyae
do^iQt^s , 63s aybitrjo bppi vjrj, rependerg.
tenetur^Qrdo^^^p, .art;,, 3,3.9*
SaxpnjCQ Qutjne.It U ,4ffgiaps npxAain,jgaad£uaedea
recepjtj fjSllM nocult,. ,prff
flQKe 1iQlft-Mbylta^Iejgjib; Pay.bjJifie.
MisilZi -J^JUng-^aorltips ,>i»i:ps,Jiecu]rl
agditlpnemjipn .pfefervaii trsddhi ffqfslqs in Lt,l

„cateraa,^n|^ ho^jl^q^btts jsgo ,Ml*£ea&la»
pqm \n unlvexf^a._i^rilt itpt d11* o.st, et.J.imna, aequitate

dl? res naft^ae r4on ,v4$ra nos pnerent^oaa
vgAeantt L.Zt .Praetor Cpc 1, ho^eajxtjLl^P,
infect."

It is clear from this passage that Groenewegen held similar views

to those of Grotias insofar as they both regarded the Civil law as

intact in Holland. He notes that Busius and Vinnius regarded

noxal surrender as obsolete but differed himself. Groenewegen

states that it is in accord with equity that a man1s property

should not involve him in damages in an amount exceeding its value.

He concludes by stating that it is his opinion that according to

the prevailing law and practice of the time a man could give up

the animal which had done harm as a defence to a claim against him.

According to C-roenewegen the liability to a double penalty under
88

the edict of the Aediles disappeared in buteh law.

The statement of the law by the early writer Joost van
89

bamhouder (sixteenth century) is set out supra. The correctness

of Damhouder's rule that anyone who keeps a dog or other aniraal of

this /

88 O'CallaiAan. H.O. v. Chaplin. 1927 7.0.310 at p.353.
89 Sjjsjffi p.85.
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this type at his house (domi suae) must make compensation at the

discretion of the judge for mischief done, since it is not lawful

to keep animals of this class to the detriment of other persons

(WUf en,i'fl ,fas est hn.msgaodi Destlas.ln ,c'etrirae-rtua,alterius aa$
90

alere. aut conservare). Is open to doubt, in the light of Huber,
91

Voet and D9.1.2.1,
92

Van der Linden was the last great butch lawyer and his works

are the last of the publications which are affectionately referred

to by South Africans as the 'old books*. His institutes of the

law of Holland sometimes known as "koopaians Handbook" was published
93

in lS06» He is also remembered for his supplement to Voet*s

Commentary on the Pandects. Here (9.1.1.) he quotes with approval

the view of Puffendorf (de Jure N. et G,lib»3, cap,l,n.6) and states

that according to natural law it is right that an owner should pay

damages or give up his animal if the beast has caused damage to
Qtj,

another. In regard to van der Linden*s statements as to the
95

basis of liability see suura.
96

Voet in 9.1* of his commentary on the Pandects deals with

the matter of 'Damage done by Fourfooted Animals* in detail. His

title on the topic actually takes the form of a definitive commentary

on the Soman Law and a statement of the relevant law of Holland, As

stated /

90 Mote 88 supra oa.eit. p.3^2.
91 Gane, Huber's Jurisprudence. Vol.II, p.391 and Gane, T&£

Selective Voet, tfol.II, 9*1.6.
92 1756 - 1335» Wessels, History of Roman".Dutch law, p.351.

9* 0'1927 A.D.310 at p.3^7.
95 Supya p.89.
96 Wessels, History of Koaan-Putch law, p.320 et sec.
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97
stated above he concludes by intimating that civil law applies

as it did in Home in all aspects not specifically canvassed in

his title, although Voet does not actually set out the Roman

law it is possible to Identify the various aspects of the different

actions from the treatment of these requirements. So regarding

the actio de pauperis he writes that:

"Animals are said to do harm contrary to their
nature when, though tame, they take on wildness;
as when a horse kicks or an ox gores, albeit
that a horse is apt to kick and an ox wont to
gore." 98

Voet distinguished between the possibilities of an action on

paupertes, an action in factum ("springing from the Aquilian law
99

on the ground of negligence") and an action in factum on the
100

edict of the Aediles. In the last section (9,1,8) Voet indicates

that the object of these actions is compensation for the damage done

or surrender of the animal, the latter alternative, however, being

inapplicable in certain cases illustrated In his title on noxal
101

surrender. Clearly these exceptions are the lex Apallia and

the aedilltian action in respect of which it is trite that noxal

surrender did not apply.

According to Voet the pauperian action lies where a "fouriooted

animal /

97 Supra p,85 and Gane, The Selective Vpefo, Vol.11, 9.1.8.
9« Ibid., 9.1.*+.
99 Ibid.. 9.1.6.
100 Ibid.
101 9.^.6, unfortunately not translated by Gane.
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102
animal has become roused and done hurt without Interference*1,

Such action is either direct or beneficial being the former where

damage has been caused by a fourfooted animal which grazes or is

herded the latter where damage has been caused by an animal

"which is indeed a wild animal but which has been
gentled or which is still wild but is sueh as is
possessed by someone es owner," 103

On analysis it appears that the principle enunciated by Yoet are
10if

at one with the rules laid down by Grotius (3,38,10), and

(3*33»6) - see post re damage by wild animals, Voet's explanation

of the dichotomy in regard to actions is informative - he states

that on the strict law of the Twelve Tables the pauparlan action

was confined to such creatures as graze in a herd however "in the

interpretation of wise lawyers, a beneficial action was allowed"
105

to include cases of damage by wild beasts,

Yoet illustrates the action on paaperies with details and

exceptions. In 9*1*5 he gives the example of a groom leading a

horse into a shed at an innj
"the horse sniffed at a mule and the mule kicked back
and broke the groom's leg, the opinion was given by
Alfenus that this action on pauoeries was to be
granted against the owner of the mule," 106

According /

102 Gane, yhe Selective Yoet, Vol*IX, 9*1*^«
1°3 I ''id.
10M- Grotius, Instltuttones Juris HoUendlci, 111,38,10.
105 Gane, The Selective Voet, Vol.11, 9,1,4.
106 |Mh* > 9.1.5*
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According to Voet the authority of Ulpian allows the pauperian

action where one who strokes or pats a horse is kicked - "Such

patting is no exciting such as would cause this action not to
107

apply". Where injury is caused by an animal through the fraud

of another - as where a third party knowing that a particular horse

is wont to kick, induces someone to go up to the animal, an action

lies against the owner of the horse on oaqueries (subject, of

course, to the usual requirements being satisfied). The fraudulent

third party can also be sued on account of his fraud, but only if

the animal has not been surrendered in compensation or (presumably)
108

the compensation has not been paid by the animal owner. Where

there is a fight between rams or bulls an action only lies if it

is clear that the one which was not responsible for any provocation

has perished. So also if a quadruped has "sturred up" another so

that it does damage then a pauperlan action may be brought against

the owner of the one which aid the "stirring up" -

"and thus against the owner of the bull if you take
the case where a horse has been gored by a bull,
and by kicking back has destroyed the pig of a
third party." 109

The pauperian action is, according to Voet, also competent in the
110

case of an upset wagon or a runaway car. On the authority of

van /

107 una.
108 JHS., 9.1.5.
109 laid.
110 Ibid.
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van Leetiwen It human beings are injured carriage and horses are
111

forfeited to the treasury. If the oarage is occasioned by

chance accident (i.e. no question of contra naturam conduct) then

no patxperian action lies and if negligence is absent there will
112

be no action at all, Voet 9.1.6 is concerned with dogs,
113

Voet accepts the view expressed in the Digest to the effect

that if a fierce dog is kept in an inn and has hurt a person

entering by biting him the injured person will not have an action -

whan the dog was chained up - for this should be sufficient warning
iv+

to anyone that a dog is likely to bite. If a dog being led on

a leash breaks away through the negligence of his leader and does

damage no pauperian action will lie but a beneficial action under

the lex Acuilia saay be brought (presumably Voet styles it "beae-

tflcial" because causation is indirect)* Similarly if a dog does

damage because he is set on by another then the owner will not be

liable in pauperise but the party responsible can be sued under
115 H6

Aquilian law, loxal surrender is not apposite in those cases,

Voet's final part of 9.1.6, is not clear. He states that if there

is no negligence on the part of any person either "leading" or

"setting the animal on" thens

"there is room for a beneficial action on canneries
against the owner, with an accompanying action in
factum under the edict of the Aediles." 117

If /

UJ Kotse, vari Leedweibt 5 vomaopa^ies, P.319.112 bane, The Selective Voot. Vol.TI. 9.1#5.
113 b.9,1.2,U
11^ Gane, The Selective Voet, Vol.11, 9.1.6,
U5 Ibid-
116
117
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If the requirements of the pauperism action are present then

surely it will be competent regardless of whether or not an

alternative Aqoilian action is available against a third party.

As the two actions ere clearly independent and based upon different

requirements it is difficult to envisage how a paaperlan action is

necessarily competent if the lex Aaul^la cannot be employed. The

proposition purports to rest upon Inst»Jf.9,l (at end) but this

merely states that where either of the actions are competent on

the same state of facts they are alternative.

Parties to a pauperian action are dealt with in 9.1.7* The

owner of property damaged or anyone with an interest in such pro»

iparty or their heirs may sue. The action lies against the

possessor of the animal in right of ownership at the time of the

institution of the action, even though he was not owner at the
118

time when the damage was caused, The action lies against the
119

owner's heirs not as his successors but as owners of the animal.

The action also lies against those who have purported to be possess¬

ors or who by "ill fraud" have ceased to possess or against bona

fide possessors. If the animal has joint owners they may be liable
■:Wx 120

1ft SQlidum - payment by the one releasing the others,
121

According to Voet, in contrast to Frisian law, claims for

expenses /

118 IkM., 9,1.7.
119 Ibid.
120 XbU.
121 Crane, Ruber* s Jurisprudence. Vol.11, p.391» and supra p.99

&£ j&a .
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expenses and loss of services resulting from damage by animals

are competent in the lav of Holland, Similarly damages for dis-
122

tfigurement mast be paid.

Perusal of the aforegoing authorities leads to the following

submissions;

(i) Basically the Civil lev of Borne applied in Holland,

The doctrine of scienter was completely foreign to

Roman-Dutch jurisprudence and culpa was only the

touchstone in the ordinary general delict action

and never the basis in the special animal liability

actions,

(ii) The pauperism action probably gave a wider remedy

than was the case in Borne,

(lii) If, indeed, noxal surrender was part of the law of

Holland (see post) then It seems that it was not

permitted in respect of animals accustomed to do

harm.

flam? fry -

Grotius deals with wild animals and animals accustomed to do

12^
damage in 3#33»6 of his Inleiding, " Van Ger Linden's translation

of the section is as follows;

n§X /

122 (lane, The Selective Voet, Vol,II, 9#1»8,
123 Grotius, Institutions Juris Holiandici. 111,33,6; Lee,

Qrfttto jjjfrjrspygdgiree ,0f Hgl^qnfl, Vol.1, p.^73; Herbert,
£EgjLiftfiJ&tcfr -■> prisprp.depce, p7^39.
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£1 toa ^sU?i yel sQAM
aaa^Mlima^ aaAiaaaa* aJuaaa MM&3toifcaa»
frgigihi j^a hOQhlti ut mpys jqde sqqut;a
11931910U rquq g^en^is dq aamQ0_re&ara|^a
agi1?ar.» m

Lee translates the passage in this ^manners

"If a person has in his possession a wild animal,
or other animal that was in the habit of causing
mischief, and fails to secure it properly and
someone comes by his death in consequence, he
is guilty of homicide as far as the compensation
is concerned," 125

126
This action is manifestly based upon the Aedilitian edict but

appears to have extended same to include all animals accustomed

to do mischief (Justinian went as far as extending the edict to
,127

dogs) and was not limited to damage caused at or near public
128

places. The section Introduces strict liability and the

phrase "in the habit of causing mischief" should not be construed

as scienter. Van der Linden's latin is clear} mansuetam sed
mallnnura - a factual condition in no way connected to the state

of mind of the owner. In this case the owner is liable without
129

proof of culaa and cannot make nox&l surrender. Van Leeuwen

includes the rule in regard to wild or vicious animals in his

general /

121* Grotius, Ijnst;Iftutjioqes Jpffls J&Uaa&Sl* 111.33.6,
125 Lee, Grotlus' Jurisprudence of Holland. Vol.1, p.4-73.
126 Herbert, Grotius butch Jurisprudence, p.439: where the

translation is followed by a reference to L.m-O. 1.4-1, L de
ieciilit. act, sec 1 Inst. Si ruadrupes pauper .fecisse.

127 Inst.4.9.1. and O'Callaehan, H.O. v, Chaplin, 1927 A,D.
310 at pp.320 and 3^.

128 O'CallaHhan1s case supra loc.clt.
129 Lee, Grotius' Jurisprudence of Holland, Vol.11, p.3'!+5.
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130
general treatment of animal liability. Van Leeuwen1 s rule

covers all damage by animals of the stated types, i.e. wild or by

nature mischievous. Carnage must be compensated in full and the

option to give the animal in noxal surrender is not part of the

law. Van Leeuwen's statement of the law based upon the edict
131

of the Aediles covers all animals of a vicious propensity and

is not limited to damage at or near a public place. Van Leeuven

gives specific examples and includes a dog that is accustomed to

bite or a horse that kicks as being harmful animals within the

meaning of the words "et nenerallter. aliundve. ouod noceret.
132

animal....11 . According to kotze the language of the edict is

wide and will include any animal of a vicious propensity calculated

to 00 harmj thus, Brunnemann (Cu>ja<?,adti4g12Jrtl, ffc^, vpl,3.

col.129i Brunnemann, Dig 21.1. ad.lex kQ) and Vinnius (ad,Inst.

^.9.1) state, rather obviously, that a snake and a crocodile would
133

come under this category.

Camhouder states the law in regard to wild animals as follows:

"If anyone should keep at his house a dog, boar, ape,
bear, lion, wolf or other similar wild animal (feram
bestiam) which has caused damage to, or actually
bites or hurts another person, then the owner should
be condemned to make reparation of the mischief done
at the discretion of the Judge, For it is not
lawful for anyone to keep and maintain animals of
this kind to the detriment of others - cae.terua Instit.

sj c;uadyupt .pau^ feq, dip." 13*+

According /

130 kotze, van Leeuwen's Commentaries, p.319.
131 Ibid.
132 O'Callashan. h«Q. v» Chaplin. 1927 A.d,310 at p. 3**6.
133 Ibid.
13^ liU.. P.3>H.
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According to Kotze this passage refers to the edict of the
135

Aedlles . hamhouder, however, extends the law to the keeping

of animals in private places. According to bamhouder if anyone

keeps a dog or other animal of this type at his house (doml suae)

the mischief oone by it aiust be compensated at the discretion of

a Judge for it is not lawful to keep animals of this class to the

detriment of others gqjm {as qs% toUqarngql peffUas jn

detrimental alterius aut alere, aut conservare). Datahouder's

obvious inference is that in such a case noxai surrender is not

competent since he leaves the .matter of compensation arbltrlo
< *36JlMISIIS.

According to Voet wild animals when "gentled" or when possessed

by someone as owner fall within the category of the beneficial
137

action on pauoerles. Voet argues that Justinian makes it clear

In ^#9.1 Inst, that:

"one who has kept a dog, male pig, wild boar, bear
or lion at a place where there is a common footpath
is held liable not only under the edict of the
aediles but also in an action on pauperies." 138

Voet also argues that a beneficial action in pauperias is logical

because ownership of wild animals is lost when they escape:

"So /

135 Uii£.
136 Ibid.. p.3+2,
137 Oane, The Selective voet, Vol.11, 9.1A.
138 Ibid.
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"So much so that after escape he belongs to hin who
kills or seizes him - it follows that the person
still in possession of a wild beast which causes
damage is rightfully sued," 139

Whether or not Voet is correct in his assertion is of little con-

i sequence in determining the Roman-butch law for the rule enunciated

by Grotius, van Leeuwen and bamhouuer (i.e. the expansion of the

action on the edict) .supra covers the possible circumstances fully

and a beneficial action on the actio de oauoeri would be tautologous.

The question of escape and cessation of ownership does not effect

the action on the edict (as extended) for the cause of action rests

upon a failure to secure the animal adequately. An owner will not

escape liability when his wild beast breaks out, on the contrary,

this will, in all probability, lay liability at his door,

Accordixxg to Groenewegen the liability to pay a double penalty

under the edict of the Aediles disappeared in Dutch law (Groenewegen
r+o

ite.AqAt ad,. Djg^itLai.gi M foist*

Trespassing and i/epasturisinr- Animals.

Grotius and Voet deal with the matter of animal trespass and

damage to herbage. The raajority of Roman-Dutch writers did not

concern themselves with full treatment of this matter which,

although /

139 Ikld.
14-0 Groenewegen, Leglbus Abrogatls. 4.9, and Q'Callaghan, d,0,

v, J'qaplin, 1927 A,D, 310 at p,3^1.
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although of practical import, appears to be gleaned from a

multitude of local statutes rather than from any fundamental

source*

Grotius at 3,38,11 spates the basic rule to the effect that

animals found upon the land of another may be impounded and kept

at the animal owner's cost until compensation is made for the
141

damage or security given. Van der Linden's translation into

latin reads?

^ agro alienq Jepascuntur,, publicp
stabulo inciudere licet, ibioue retinere, donee
damn! depascendo dati aestimatio soluta, vel cautio
Ift^erpQsj-ta fuegjUL." 142

According to Herbert the sources of this rule are as follows;

"Charters of Duke Albert of the 30th November, 1H-03 •
Charters of South Holland, pag, 203 * Statutes of
Bineland, ilth July, l6o6 - Statutes of Delftland,
25th November, 1581, and of the 3rd and ^th July,
1598, art 77t L c - Statut. of Vriesland, 2,B,tit,3 art,
3 - Groenewegen de LL.abrog, in 1,39,Sec,l.D,de L.
Aquil - This differs from the Roman Laws, diet Sec 1," 1**3

Besides Groenewegen the authority is entirely statutory, Lee

in his Commentary to the text of Grotius also indicates a legis¬

lative background to the rules

"As to impounding see ,„V, Rynj,, ejrtUOjfc C^an
kmxm. 1 PP.H-'A-d); Hantvest v Luvdt - Holiandt.
Van der Bvck, p.203; Van Leeuven, M-.39.6;VoeS
9.1.3} kechta, Obs. IVA?." 144

Van /

1^-1 Grotius, Institutions Juris Holieneici. III.38,11j Lee,
Grotias' Jurisprudence of Holland, Vol.1, p.^73} Herbert,
Grotius' Dutch Jurisprudence, p.439.

14-2 Grotius, Instltuti :-nes uqrls Hoi. >.andici« III, 38.il.
14-3 Herbert, Grotius' Dutch Jurisprudence, p.^39.
14-h* Lee, Grotius Jurisprudence of Holland. Vol.1, p.^73.
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Van Leeuwen simply statesj

"And if an animal be found on smothers land, it may
be placed in a pound or enclosure appointed for the
purpose, until its owner, upon payment of the damage
and expenses, releases it therefrom. Grot. Introd.
bk.3.ch.3B n.H*. Zypal.notit».1ur.Belg.ad.leK.AQuil.
Y,eys..t peqy.s. See Handvesten of Kenmerland. p.m.
2Qh» Statutes of Rhineland, art.138. Statutes of
Voorn, art.76. et sec." 14-5
Voet is the most valuable source in regard to this matter

l*+6
which he deals with comprehensively. In (9*1*1) he states

that a beneficial action under Aquilian law is available against

an individual who deliberately lets an animal into the land of

another and damage is caused, regardless of whether or not the

offending party is the owner. Criminal proceedings may be instit¬

uted for deliberate wrongful grazing and Voet quotes the Code

(XI, 6l(60),2.) as authority*

"as for instance when animals of the soldiery are
let into public pastures, inasmuch as those who
let them in are punished with a penalty of twelve
Roraan pounds of gold to be devoted to the Treasury," 1^7

It appears, however, that this pe;ialty was only available against

offenders in military service; others were merely required to
1**8

make compensation. Voet further states that, according to

butch custom and decrees of the various provinces, if cattle stray

and feed on ramparts, fortifications, strongholds or garrison towns,

confiscation /

li*5 Kotze, Simon van ueeuwen* s Commentaries on uo.aan-outch law.
2nd §d,, Vol.11, p.319.

li*6 Gane, The Selective Voet. Vol.11, 9*1.1*
11*7 Ibid.
li*8 Ibid.. where Voet cites Code XI,67 (66),1.
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confiscation is permissible and in addition damages must be

repaired. For less serious offences such as grazing on roads or

public places fines may be imposed but only if negligence can be

attributed to the owner of the animals. In this regard Voet refers

to the Groot Placaat - Boek. Vol.2, pp.*+63 and *+65* butch Consult"

lations. Part 3» Vol.2, cons.20. and Sande, Frisian decisions.
l*+9

5.7.6. Voet proceeds to deal with the more important aspect

of the matter i.e. damages for grazing not attributable to human
150

agency. Here he clearly envisages the actio cte pastu.

"But if one man's animal grazes on another man's
ground tvithout anyone letting him in, then there
is room under the law of the Twelve Tables for
a civil action on the grazing of cattle. The
action is available to the owner of the land
against the owner of the animal grazing." 151

Voet cites D.19*5.1*+#3 as authority ana states that the action was

available In Dutch laxv to make good the damage caused and to com-

jpensate the anticipated loss. The action is also evidently

available when a free man has been maimed...

"When a free human being has been maimed the
valuation has to be paid of the anticipated services
also which the person hurt will have for the future
to cio without."

152
Voet bases this upon U9.1.3 at end and tM,8,13, Voet contends

that /

1*9 Ibid.
150 Chapter I p. 15.
151 Gane, The Selective v'oet. Vol.11. 9.1.1.
152 no*.
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that noxal surrender is competent in the actio de nastu on the
153

authority of Paulus (Received Opinions Bk.l, tit 15)#

Where there is no trespass, e,g,, where cattle eat acorns

which have fallen from a neighbour's tree onto the cattle owner's

property the actio de oastu is not applicable but an actio In

factum (presumably based on the lex Aauliia) will be competent •
15*+

if the requirements of a cause of action exist. Where, however,

an animal feeds from the granary or stock of another (one supposes

on the land of another otherwise this case would not be distinguish-

saDle from the previous one) Voet contends that a beneficial action
155

on pasturage (actio de usstu) will be competent# In 9,1#3»

Voet deals with the civil law rights and duties of a landowner who

suffers a trespass by another's cattle. He states that the owner

may not impound the beasts himself but should drive them off without
156

cruelty, voet later states the custom and practice in the

Netherlands, In the second part of 9,1,3 Voet distinguishes

animals from inanimate objects. This is justification for the
157

civil law as stated, Netherlands custom, however, apparently

relaxed the rule set out above in terms of which the owner of land

or a tenant-farmer whose fruits have been harmed is at liberty to

impound another's cattle caught on his ground or in a public or

imperial /

153 1344*
Ikid., 9.1.2,

155 IfeU.
156 ibid., 9.1.3#
157 Ibid,
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imperial stable until the value of the damage caused by the grazing
has been paid or the animal surrendered* In. Voet's time ita-

159
tpounding was only permitted in a public pound, Voet concludes
his consideration of this matter by stating that the provisions of

the Roman law in regard to grazing have been retained in other
160

respects.

Was noxal surrender recognised in Roaai-butch Law?

This nest question received the attention of the South African
161

•Appellate division in O'Cdloghan, W.O. v. Chaplin. Yan der

Linden's translation of Grotius 3,38.10 reads vol animal noxae
162

dedere and Xnnes C,J,, points out that Grotius1 work was pub¬

lished in I63I and had his statement of the law been erroneous

one would have expected some of the later commentators to have
163

ventured criticism. On the contrary later writers have ex¬

pressed approbation, so Gsrloff Schaltinga, (1708-1765), twice
16**

Rector .iaanlficus at Leyden concurred with Grotius in his

commentary /

158 ifeia., see notes (f) and (g) to 9»1,3 which indicate the long
observance and universality of the impounding rule in the
states of Holland, According to this source the privilege
to impound was first granted by Count Jan van Henegouwen to
the people of South Holland on 9th June, 1303,

159 Gana, The Selective Voet, Vol.11, 9,1.3.
160 Ibid.
161 1927 A,b, 310.
162 Grotius, Institutionss Juris Hollandtci. Ill,38,10,
163 O'paUqgfrafl, LtQur, v. C.hdPll.h, 19^7 A.W 310 at p.317.
16m- Weasels, History of Roman Dutch Law. p.3M-2.



120.

165 166
commentary to the Inleiding, Groenevegen Indicates that

167
although noxal surrender was not observed in Germany or Saxony

it was recognised as competent in the law and practice of Holland

for an owner to surrender his offending animal as a defence. Voet

(9,1,8) states unambiguously that as an alternative to making good
168

the damages the animal may be given up as noxa. Voet5s work

was published sixty-seven years after Grotius1, however, Voet

nowhere suggests that noxae dedltio has fallen into disuetude,

infact in his title on noxal actions (9.4,10) he states that those

who contend that noxal actions have fallen into obsolescence were

wholly mistaken for even animals which had caused damage could be
169

surrendered in compensation for the injury they had done. Late

in the eighteenth century van der Linden edited Voet's ad Pandectas

and published a supplement. At no stage in his discussion of the

actio de 08006116 did he suggest that in his times noxal surrender

was obsolete, Voet refers to noxal surrender in connection with
170

the actio de nastu as well and Innes C.J., quotes him as writing

noxae namnue dedltione etiara aoribus dominua lifaorari posse receptum

171 172
qst. Decker in his note to van Leeuwen discusses the con-

stroversy /

165 Note 163 supra loc.cit.
166 Groenewegen, De Leaifrus Abrogatls, 4,9,
167 This view is not shared by Gtrvkius (Pand 9.1.sec.5) in regard

to Saxon law, see Q.'CaUaghan, inQ. .v, Chaplin. 1227 A.D. 310
at p* 316•

168 Gape, The Selective voet« VoX.II, 9.I.&.
169 9.^.10. This title has not been translated by Gane but see

Q'Uaila^han. w.O. v. Chaplin. 1927 A.D, 310 at p.318.
170 uane, Tb&.Sglecflvft.Vg,eS> 9.1,3.
171 Vt GhapUR, 1927 A,D, 310 at p.318.
172 Kotze, van Leeuwen's Commentaries. note (c) p.319.
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controversy in this ways

"But whether, by our Dutch. Laws, the owner can escape
further liability by giving up the animal (noxae
oando animal)« or is bound to make full compensation,
is not without reason a matter of ooubt with many.
That he may escape further liability by giving up
the animal is the opinion of Grottus* Introd. bk
3*oh.38 sec.10. and oroved oy reference to local
laws by the jurists in the QfrspyyatiUft a,4 Qypi;,
vol,2.obs.9^« to which we may add that the noxale
judicium has nowhere been abrogated (as far as I
am aware) in our laws or customs et sarvandum esse

q* sbcao^et bpflff? e^stjmayerb almas.
voet ad Inst.h83 except where the animal was infix?*
slated by the owner, or its mischievous propensity
known to him, where there exists malua animus or
great carelessness (on his part) and hence, accord-
sing to law and equity, full compensation must take
place besides judicial punishment as well."

Van Leeuwen himself recognised noxai surrender as an alternative

to compensation unless the animal was wild by nature or otherwise

of a mischievous propensity in which case compensation alone would
173 17^

sufflee, Paul Voet the father of Johannes voet did not

agree with those who maintained that noxal surrender was obsolete*

"flflatfiU ffsUepdlal g^ri^s,,, noxale jndlQlWfl
lemU et geryandqm ,9PM, bk fieofto „et bpflq m$.Ur.
ligfim*" l75

Damhouder is also of the view that the owner of an offending animal*

"should get rid of and give up the animal which has
caused the harm, or otherwise bear and ma.ie good
the amount of the loss sustained." 176

i^amhouaer /

173 im* ,17^ 1o19-1677? Vessels, history of xlQcaan diyfcch law.. P#3d0 et sea.
175 u'OallSiihan. AO. v. Chaplin. 1937 AO. 310 at 318.
176 Ibid., pTJ+U
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baahouder appears to be at one with van Laeuwen insofar as ha

considers that noxal surrender does not apply to dogs or other
177

vicious animals. Sande favoured the view that noxai surrender
178

was competent but mentioned a Frisian statute in terms of which

an owner xvould be precluded from exercising the surrender option if
179

he retained the offending animal for any period after the damage.

Fockema Andreae, who was a professor at Leyden, in an annotation to

Grotius* Inleiding recognised noxal surrender as an alternative to
180

paying damages. He stated this both in regard to Grotius

3.38.10 and 3.37.6 in regard to the latter making the following

note 1

"According to several charters the owner can as soon as
he becomes aware of the fact, free himself from liability
by getting rid of or surrendering the animal." 181

182 183
Lesser writes such as Kerssteman and -funniks also hold the

opinion that noxal surrender had not been abrogated by disuse.

On the other hand a number of notable Roman-Dutch writers

contended that noxal surrender was no longer part of the law,
l8 *T

Vinnius who was famous for his commentary on Justinian's

Institutes believed that the option was no longer recognised and

that /

177 im-
„ „178 Sanaa, Decinanes Frisicao, p.7.5*

179 Ibid.
180 OuH/llagharu P.O. v. Chaplin. 1927 A.i>. 310 at pp.3^3 and 3^5•
181 jbf0., p»355.
182 idle., p.373.
183 Ibid.
18k 198b"l657? Resse Is, History of uomarw-'utch law, p.291* ot sec.
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that the damage in. paaperian suits had to he assessed by the

courts;

qafrji It9?ttffhr ^nu'"^
186

Vinnius evidently supported his argument by reference to Wesemhec

an early writer who contended that by sec^XM) of the Criminal

Ordinance of Charles ¥ the amount payable was assessed by the

judge. He added that in terras of the law of Saxony an owner who

retained an aniaiai which had done harm was always liable but if

he abanuoned it as aer&iict he escaped liability, Iones C.J.,

suggests that Wesembec had sec„136 of the Ordinance in mind, this

evidentiy imposed a penalty upon the owner of a dangerous animal,

which injured anyone, and decreed that the owner should get rid of
187

the animal, doe truer Cited, ad Const. Prim. Car.V Sec,136 p. 639)

argues that the penalty of the Ordinance was purely criminal and
188

aid not affect the law in regard to civil liabilityj

%iUdc:ttld tajjep sit;,,, sofa poena cr,ifflflibqs frfe
prononitur. non segue ue persecution® civile
a^icur; sueooue actionem cuadrupedariaa per
hunc art, baud sublatum'esse. recte asserit
ilahn."

189
wessenbach (ad-Pand.9. disp,21,Thes.1) supported the view that

noxal surrender had become obsolete;

r,dajteM /

185 Q'Qallaghan, a.O, v. Chaplin. 1927 A.D.31G at p.315.
136 Ibid.
187 xbid.
138 Ibid., p.316.
189 1607-166$? Weasels, History of Roman-butch law, p.298.
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"Morlbus hodiernls. noxales actiones fere
exoj.qvtirwth datjurquq directum judicium
sine noxam deditione aaversus dominum
cuadrupedis cuae rxoxam nocult. facta
arbltrlo .iudicls aestiraatione."19O

is authority Wessenbach quotes the Criminal Ordinance of Charles V

and 2.3.N- of the provincial ordinance of Friesland,
191

Antonius Matthaeus II was a great authority on Roman-Dutch

Law. In his waric Commentarius de Criminibus (ty7.3*3*1*) he ex-

{pressed the contention that noxal surrender was nearly obsolete

and that damages were assessed by a judges

qatprqi^,,,directum J^diq^ai, sjlne noxaq dealtjQ
adyersus doml-Wiiiquaoru£edis, cuae ftoxiagi
nocuit, fapta arftltyjq qe?tiaaUQPe*

qtilli, ta^e^dis^ingptmt , at si dominus
qaadyupe(lem_^seru^rit ...alaue^derellcuerit,
dgnegatur „ adye.rsus^eum .actia.^lg r.ece^erit
post pauoerieT^actaS. "pure et citra noxae
dedltione teneatur; ouod jure Saxones cuoque

ttU aqqlpj^us,,," 192

Oosterga was of the opinion that although the Roman law was still

followed in many places damages were recoverable, which in his view
193

was comaendably logical . According to Innes C.J., Oosterga

cites a decision reported by Sande (5*7*5) as authority for his
I95+

proposition. Sande (5*7*5) however, supports the opposite view ,

Finally, de Pinto commented on Art• Ih-QL of the Dutch Civil Code to

the /

190 Q'Oalla^han. D.O. v. Chaplin. 1927 A.D. 310 at p.316.
191 1601-169». Weasels. History of soman-Patch law, p.296.
192 Q'CaUSKMhi v* Capita, 1927 A.D. 310 at p.357*
193 Ibid., p.317*
19m- Sande, ueclsiones Frisicae. 5*7*5«
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the effect that the practice of noxai surrender was not generally
195

observed in the Netherlands,

Grotius, Voet, van der Linder, Decker, Paul, ¥oet, Daahouder

Sande, van Leeuwen and F, Andreae were the major Roman-Dutch

writers who maintained that noxae dedito prevailed in Roman-Dutch
196

law. Aamittedly Decker, in his note to van Leeuwen indicates

a degree of uncertainty but the remaining writers, representing

the cream of Roman-Dutch jurists are unambiguous. In 0'Callaghan's

case Innes C.J., points out that the majority of the authorities

who contend that noxal surrender has fallen into disuetude base

their conclusions on the Criminal ordinance of Charles V and upon

Saxon and Frisian statutes. Learned writers such as Grotius and
U/cvC

Groenewegftn wncro fully aware of the implications of these statutes
197

but did not contend that they had affected the law of Holland.

Innes C.J., concludes that the authorities lead him to believe

that the actio de pauoerie was part of the law of Holland and that

the option of noxal surrender was recognised and given effect to
198

in connection with it.

Wissenbach, Virmitts, Wesembec, Boehmer, Mattbaeus II and

Oosterga are the chief protagonists of the school who hold that

noxal /

195 O'CalUghan, N.O. v. Chaplin, 192? A.D.310 at p.3^3.
196 Ibid., p.Jl8.
197 Ibid., p.3X2,
198
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noxal surrender had fallen into obsolescence. Kotze argues

that van Leeuwen's admis&on that noxal surrender was inappropriate
199

in the case of animals accustomed to do harm is a clear departure

from the Roman Law by the Jurisprudence of Holland. To this it

may b© respectfully replied that the exception proves the existence

of the rule and if the rule had been abrogated van Leeuwen would

not have mentioned exceptions to it. Kotze finds it surprising

that Decker who was a practising Advocate did not cite a single
200

case in which noxal surrender was employed. Kotze further

contends that F. Andreae's reference to the charters of the town
201

of Briel indicate that noxae deditio was not generally observed

for if it were it would have been superfluous for the town to

enact these statutes. According to Kotze, Vinnius, Matthaeus,

L'esenback and Oosterga indicate*

(i) That noxae deditio was not in general use in the

Netherlands.

(ii) That notwithstanding its disappearance the liability

of an owner for pauperiss continued to be recognised

in Roman Dutch law.

(iii) That the practice was to pay the full amount of the

ascertained damages;

"The /

199 IbM., p.3«.
200 ml., P.35>+.
201 Ibid., p.356.
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"The conclusion, accordingly, is that,
while noxae dedltio ceased to exist,
the liability of an owner for pauperiss
continued in Dutch jurisprudence," 202

The writer is inclined to prefer the view of Innes G,J,, on

the basis that according to the clear statement of the majority

of the greatest writers in Roman-Dutch law (who are indeed re-

scognised as a source of Roman-Dutch law) noxal surrender was at

a LI times part and parcel of the law in the Netherlands,

202 I&L&., p,357.
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CHAPTER IV

SCOTS LAW

Tfrg j^ay.

Although the Scottish law of delict was, from early times,
1

firmly established on solid Roman foundations there is no evidence

that the Institutional Writers specifically adopted the special

actions which provided redress in the case of damage or injury by

animals in Roman and Roman-Dutch Law. Stair, not illogically,

dealt with the matter in his general chapter on reparation and his

words have been the object of considerable judicial scrutiny - on

both sides of the Tweed river. Because Stair's work; is of un-

:disputed importance a full quotation of his words is warranted;

"Accession to delinquence is either anterior,
concomitant, or posterior to delinauence itself.
Anterior is, either by command or counsel,
instigation or provocation; or by connivance in
foreknowing, and not hindering those, who they
might and ought to have stopped, and that either
specially in relation to one singular delinquence,
or generally in knowing ana not restraining the
common and known inclination of the actors towards
delinquences of that kina, as when a master keeps
outrageous and pernicious servants or beasts,
And, therefore, in many cases, even by natural equity,
the master is liable for the damage done by his
beast; as is clearly resolved in the judicial law,
in the case of the pushing ox, which if it was
accustomed to push before time, the owner is liable
for the damage thereof, as being obliged to re-
sstrain it, but if not he is free (Ex. xxi.28, et
sen.) So the like may be said of mastives and
other /

1 Smith, Short Commentary, p.653*
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other dogs, if they be accustomed to assault men,
their goods and cattle, and be not destroyed or
restrained, their owner is liable. The remolds
asUgifcUft by the Romans, see L.i+0 et sec, n. de
agdl-U ...edt e.t frrtt, ,Utt 1ftst, .qflfld pa^p.*" 2

doubtless unwittingly, Stair, by reference to the pushing ox
3

of the Judicial law provided a foothold for those who believed

that the scienter action of English law was part of the law in

Scotland and that to succeed in cases of injury attributable to

animals the pursuer must show that the possessor of the animal

was aware of a proclivity on the part of the beast to incur the

sort of injury complained of. The insemination of this concept

into Scottish jurisprudence has led to two unfortunate develop¬

ments in the law of animal liability; (i) the erosion of the

principle of culpa (ii) a morass of confusion. Although the

reference to the pushing ox smacxs of scienter it is difficult

to see how Stair's remarks could be adjudged as anywhere near

sufficiently strong to justify the importation of a technical

rule from a foreign legal system. Lord Stair's remarks should

rather have been read and construed in the true context of the

Roman and Roman-butch principle of culpa and not by reference to

a technical action in a foreign legal system in which the basis

of the Law of reparation is poles apart from the background to

the law being enunciated by the Institutional Writer* Lord

Cockburn /

2 Stair, Institutes of the Law of Scotland. Vol.1, 1.1X.V.
3 Sx.xxi.28. et sea.
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k
Cockbum in the ill-destined ease of Fleeain^ v. Qrr spoke in

these terse terms on the matters

"I have understood all ay life that if ay dog
worries another man's sheep I must pay for it*
But it is said that I must now review my
opinion* I speak with great respect of the
law of England} It is a system with which I
do not profess to be acquainted, and I would
recommend that Scotch law should be quoted to
us here In Scotland .*, It has been laid down
to us, es an absolute principle that anyone
keeping a wild? or domestic animal is not to
be liable for mischief it may have done,
unless it has done the same thing before*
how this Is just nonsense* The essence of
the principle seems to be that every dog is
to have one worry, and every bull one thrust,
with absolute impunity, - that is to say
without its master being liable* If this
be the law of England they appear to have
undue toleration for a first offence* I
believe my coachman to be a sober and res-
:pectable man, and a good and steady driver}
would it be any defence for me against his
having riunen over an old woman, that he
never had done so before? The law applies
to quadrupeds as well as to bipeds,"

The decision of the court of which Lord Cockburn was a member

when he made this forthright denunciation of scienter* was,
6

unfortunately, soon over-ruled by the House of Lords. The facts

of this historic case are as followsj a foxhound belonging to

the defender destroyed eighteen of pursuer's sheep. Scienter was

not established but the Scottish courts found for the pursuer on

the /

h (1853) 15*D,^86.
5 The unnamed author of an article in the Scots Law Times (News)

IS95 P*6l inserts a question mark after the word 'wild' in a
quote from Lord Coekburn's judgement. The inference evidently
being that his assessment of English law is incorrect in regard
to wild animals - where liability was not dependent upon scienter.

6 Fieem lag v* Qrr (1855) ^ lacq.I5*.
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the basis of culpa. Ia effect the House of Lords, in the final

appeal, found that the law of England and Scotland was the same

on the matter, the Lord Chancellor specifically stating that
7

Stair (I.IX.V) supports this approach. In the course of his

judgement the Lord Chancellor made the following remarkss

"I have made these few remarks for the purpose of
showing that the difference in the laws of
Scotland and England on this subject, if differ-
sences there be, consists not in the fact that
culpa on the part of the owner is the foundation
on which redress is given in Scotland whereas
something more is required in England, but that
in England it is assumed that culpa (which is in
both countries the sole ground of the action)
cannot exist without knowledge on the part of
the owner of the animals habits.w 8

This opinion of the background to the law of England is not

unanimously supported by English legal historians and authorities
9

on the scienter action.

Stair*s passage warrants detailed analysis. Interpretation

of the relevant portions are made in the light of the principles

of Roman 6nd Roman-Dutch law in the knowledge that this is the

true basis of his approach to reparation. It is relevant to

note at the outset that the word 1 scienter1 is not raentioned by

Stair, This is important for the word has always been directly

associated with the technical action of the English law, Lord

Stair /

7 Ibid.
8 Ibid.
9 Suarfi p.i+letseqffee authorities referred to in regard to basis
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Stair was ooubtless well aware of this, and if, indeed, he had

wished to indicate that the scienter action was part of Scottish

jurisprudence he would have coubtless said so unequivocally. The
10

passage fro® Stair quoted fully above in fact deals with the
matter of the category of persons liable in reparation - the

basis of reparation having already been established. If Stair

had intended to create a special technical rule in regard to

animals he would surely have enunciated the? rule as an exception

to the basic principle. It is almost unthinkable to suggest

that he might have carelessly slipped such a special rule in via

the head of 'who is liable in reparation*.

In the first part of the passage Stair sets out the various

possible positions of the defender in relation to the delinquence.

Relevant here is his final category of those who:

"... by connivance in foreknowing, and not hindering
those, whom they might and ought to have stopped,
and that either specially in relation to one singu-
tlar delinquence, or generally in knowing and not
restraining the common and known inclination of
the actors towards delinqusnces of that kind, as
when a master meops outrageous and pernicious
servants or beasts."

It seems to me clear that the positive unlawful act which Stair

alludes to in this passage is infact the failure to hinder those
11

whom the defender might or ought to have stopped. How far is

the /

10 Stair, Institutes of the Law of Scotland. Vol.1, l.iX.V.
11 See hord Hunter*s analysis of Stair in Henderson v. John

Stuart (Forms) Ltd. 1963 S.C. 2k-5 at p.2h-8 et sea.



133.

the duty which Stair envisages as being owed by the master who

keeps outrageous beasts and pernicious servants coloured by his

•foreknowledge'. It is submitted that the use of the word

•foreknowing1 is not sufficiently emphatic in the context to

warrant a specific technical connotation being placed upon it •

especially if that connotation introduces a rule which is difficult

to reconcile with the principles already enunciated. There is no

hint that prior knowledge of viciousness is an ingredient and the

word 'foreknowing' see-as to me to suggest no more than the exist-

jence of a duty to restrain and control introduced by presumed

knowledge of the potential danger of an animal - in short an

aspect of culpa. The passage is certainly not divergent from the

culpa principle and the important clause alluded to above see us to

be a tenet of culpa. As to Stair's reference to the Biblical law,

with all deference to the ecclesiastics, this seems to be no more

than illustrative of a possible fault situation. Similarly the

reference to 'mastives and other dogs' seems little more than an

extension of this potential fault situation. No reference is made

to knowledge of vice, the fault envisaged merely being that the

animals are wont to assault men - that is they are dangerous and

likely to cause harm. In determining an owner's duty to restrain

his animal the question of his knowledge of the potential danger

of the animal is clearly relevant but this does not necessarily mean

that a pursuer is bound to fail in an action unless he can prove

that /
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that the defender knew of the particular animal's proclivity to

commit the type of harm complained of. Stair's passage concludes

with a reference to the remedy applied by the Romans. There is

nothing to Indicate that he intends this to be contrasted with his

conclusions and the logical conclusion is that he makes the refer-

sence to indicate the true basis of Scots law, Sow, it is trite

that scienter in the technical sense has never been part of the
12

Roman and Roman-butch law and if the jurisprudence of these

systems is the foundation of Scottish law then there is no place

Tor scienter in this last mentioned system. To summarise it is

submitted that the basic rule enunciated in the passage under exam¬

ination is established by the words 'those, whoa they might and

ought to have stopped'. The matter which follows is merely illus¬

trative. Bearing in mind that the passage falls under the

general head of reparation and the basic principle enunciated

throughout the chapter is culpa it seems logical to hold on analysis

that no inference drawn from the illustrations is sufficiently

strong to indicate a different approach or, indeed, to suggest that

Stair may be formulating the law on the lines of a technical action

adopted from another legal system,
1^

Lord Karnes also deals with the problem of liability for

animals /

12 Suprq p. 110.
13 1696 - 1782.
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animals. He covers the matter in the following manners

"But for the fecurity of individuals in fociety,
it is not fufficient that a nan himfelf be pro-
shibited from doing mifchief; he ought over
and above to be careful and vigilant, that per-
jfons, animals, and things, under his power, do
no mifchief; ana if he neglect this branch of
his duty, he is liable to repair the mifchief chat
enfues, equally as if it had proceeded from his
own act." ...

"With refpect to animals, it is the proprietor's
duty to keep them from doing harm} and if harm
enfue that might have been forfeen, he is bound
to repair it5 as, for example, when he fuffers
his cattle to pafture in his neighbour's field}
or where the aifchief is done by a beaft of a
vicious kind} or even by an ox or a horfe, which,
contrary to its nature, he knows to be mlfehievous
(Sxodus, chap.xxi.29,36) l1*

It is alfficult to see how. this passage could be held to represent

anything but a reassert ion of the culpa principle in respect of

"... persons, animals, and things, under ... power". Karnes'

straightforward statement to the effect that an individual is

liable to repair damage ensuing as a result of his neglect to be

careful and vigilant of his animals could not by any construction

be associated with any special technical rule. Examining Karnes'
statement of the law specifically applied to animal cases it appears

that the three ingredient elements of Jqullian liability emerge;

(i) namnata • "... and if harm enfue"

(il) Fault - "... that might have been forfeen"

(iii) Causative link - "... proprietors uuty to keep them from

doing harm".

It /

1m- Karnes, Principles of Equity, p.63.



136.

It seems surprising that Scottish (and Snglish) courts hsve not

more regularly referred to Karnes1 clear enunciation of the law
on the matter of animal liability.

The examples which Karnes gives in the final part of his

passage are no more than iiiustrative of possible qaipa situations -

as surely the words 'for example' indicate. Karnes, as with Stair,

includes the Biblical reference as illustrative material.
15

Karnes states the general defences to actions of this kind j

"...But as to cafes of this kind, it is a good
defence againft a claim of reparation, that the
claimant fuffered by his own faults "Si quis
aliquem evitans magiftratum forte, in taberna
proxima fe immififfet, ibique a cane feroce
laefus effet rion pofie agi canis nomine quidam
putants at fi folutus fuiffet contra."
(1.2.sec 1. si quadrupes pauperismfeciffe
dicatur). If a fierce bull of mine get loofe,
and wound a perfon, I am liable; but if a man
break down my fence, and is hurt by the bull in
ay inflofure, I am not liable; for by an unlawful
act he himself was the occafion of the hurt ha
fuffered."

Karnes is clearly referring to the defence of negligence of the

pursuer » this goes to show that the action which he is dealing

with is the ordinary negligence action rather than a special

technical action which would be likely to have concomitant special

defences.
16 17

Bankton in his work on the law of Scotland deals with

liability /

15 Ibid.. p.6$.
16 1685 - 1760.
17 Banxton, In Institute of the Laws of Scotland. Vol.l, Book 1,

Tit. 10, se'c".a4-o "et" seq.
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liability for animals in his book on Civil Rights under the general

title of Reparation arising from Crimes or Delinquances. This

topic falls into the above general title together with other
18

sections on •damage'. Rankton's work is described (presumably

by the author), on the titlepage, as being "After the General

Method of the Viscount of Stairs Institutions". In this particular

field there is little justification for claiming any relationship

with Stair for Bankton commences by laying down the principle of

the Roman Actio tie Pauperie as the law of Scotland;

"In cafe of damage done by beefts,, contra try to
the natural custom of their kind,1" without pro¬
vocation, as a horfe kicking, or an ox goring,
termed by the Romans, Pauperiss. the mafter muft
either anfwer the darasge, or deliver up the beast
to the perfon that receives the prejudice."

The summary encompasses the basic concepts of Pauperian liability

as is evident If it is compared to one of the Roman-Butch writers
20

who did the same. It is notable that Bankton does not quote any

authority in support of his first proposition (supra) as he does

with his second set out below. He is the only institutional

writer who actually regarded .auperies as a part of Scots law and as

this inclination was never followed up ay the courts one is perhaps

justified in assessing his statement as of historical interest

alone /

18 Ibitf.
19 A literal translation of contra naturam sui generis.
20 Supra p.92 , Grotius.
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alone. Considering, of course, the general legacy of Scots law

to Roman delict it is somewhat surprising that the Civil treatment

of animal liability did not also find a niche, Bankton proceeds

to set out the rule commonly ascribed to the Judalcal law*

"He may be more fevarely punifhed, in cafe he did
not reftrain the bsaft, after due intimation,
according to the judicial law of the Jews, and natural
reason."

,1s to how a "mafter" would be more severely punished 3ankton says

nothing and this unlikely element probably constitutes the reason
21

why his passage is so seldom alluded to, Bankton's motivation

was probably a desire to reconcile the Civil law and the Judaical
22

law and allow them to stand together in harmony or perhaps he

merely wished to set out the civil law but in deference to Stair

did not feel he could omit the principle which he considered to

be the basis of his famous predecessor's work. Whatever the

position was it is submitted that the last cpote is unacceptable

as the true Scots law for these is no evidence to indicate that

there was ever a more severe 'penalty' for cases where foreknowledge

of propensity featured.
23

Bankton proceeds to lay down the rule of the Digest regarding

an animal fightt

"If /

21 The writer is not aware of any Scots Court ever having relied
upon it.

22 Bankton himself intimates as much when he says at the end of
sec.*+8 "It would feem, that thefe principles of reafon,
being authorifed by the Mosaic and Civil law, our law agrees,
for the moft part with them; and we have an old statute to
that purpose," (1 Stat, Rob.l.C.31),

23 D.9.2.H-5.3.
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"If two beasts, belonging to different owners,
fight, and one kills the other, if the aggreffor
is killed, the owner of the other is free, fuah
regard is had to felf-defence even among brute
animals; but if the other is killed, the aggreffor
must be given up for fatisfaction, or the owner
shall repair the damage." 2b

This rule is supportable only as an adjunct to the Pauperian law

where it is logical because the ratio of the action is the animals

fault attributable to the owner. Clearly an animal defending

itself cannot be regarded as being 'in fault'. It is submitted

that this cannot be accepted as a specific rule of Scots law

unless the Civilian action is regarded as the solution - which,

as is stated above, does not appear to be the case.

Bankton deals with depasturization in his final section J on

damage by animals first setting out the Civil law and then stating

the Scots laws

"By our law, the perfon injured may detain them for
the damage and trefpafs-iaoney which is half a merk
for each baaft, toties c-uoties. till the fame is
valued by the fentence of a judge, and thereafter
poind or diftrain them therefore, in cafe the owner
do not relieve them by payment." (P.1686 Cll), 26

The author continued to set out some of the rules connected

with this matters

"In the meantime he may impound them, and muft
forthwith give notice to the owner, that he may
furnifh them provifion; and, in fuch cafe, if
they die for want, the owner muft fuffer the
lofs /

2*+ Baakton, in Institute of the haws of Scotland. Vol.1, Book 1,
Tit. 10, Sec.'W.""

25 Bankton, in Institute of the Laws of Scotland. Vol.l, Book 1,
Tit.10, SeG,b9.

26 This is the Winter Herding Act, Post pp. 151+ et sec.
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lofs fince he does not relieve them, or take care
of them while in the pound; but whether an owner
can free himself of the damage, occafioned without
his aeeefflon, by delivering up the beafts, is not
fo cetain with us, tho* it is the law at px-efent
elfewhere (Voet sec?3 si quadprud, paup# sec)2'
and the liberty allowed by our law to the perfon
aggrieved, to impound or detain the beafts tirl
he -is f'atisfied for his carnage, teems to impart,
that the owner may abandon the beafts to him for
his fatisfaction*" 28

Bankton's reasoning herein is not altogether logical - the right

to impound is not a step towards noxcl surrender but merely intro-

tduced to give notive to an animal owner that his beasts have done

damage and that he must repair same or suffer the loss of his

animals by puolic sale,
29 30Srsiiine in his work on the law of Scotland, does not

31
canvass the matter of animal liability and Bell merely refers

to carelessness in the keeping of a dangerous dog under Quasi
32

Qelfots as being "subjects to damages in reparation", Guthrie,

however, deals with the problem co.mprehensively in his edition of
33

Bell's book on Scots law, however this treatment must be viewed

with caution on account of the nineteenth century tendency to

assimilate English and Scots Law. His treatment falls

under /

27 Suora pp.,118-119.
28 Bankton, institute ,qf_th9 Laws of Gcot^a^, Vol.1, Book 1,

Tit.10, see.^9*
29 1695-1768, Professor of Scots Law in the University of

Edinburgh 1737-1765.
30 Ers&lne, An Institute of the Law of Scotland.
31 1770-18M-3. Professor of Scots Law in the University of

Edinburgh 1822-18V3.
32 Bell, Principles of the Law of Scotland, para 555(2).
33 Guthrie, Bell's Principles of the Law of Scotland, para.553(3).
3^ Smith, British Justice: The Scottish Contribution, p.19.
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under the general head of reparation and reads as followst

"Keeping dangerous Dogs, eet. - Carelessness in
the keeping of a dangerous dog 'or other animal*,
or in the management of firearms, subject to
damages in reparation. It was formerly held
that the owner* s knowledge of the dangerous or
mischievous character of a domesticated aniraal
must in ail cases be proved in order to render
him liable5 but now, in any injury to sheep or
cattle, and the occupier of the place where the
dog is kept or allowed to stay is liable, unless
he proves that he is not the owner, and that it
was kept or allowed to remain on the premises
without his sanction or knowledge. Cattle
include horses. There is little doubt that
carelessness, as above stated is a ground of
liability and will readily be inferred if a dog
is allowed to stray from home and worries sheep
or cattle. The 'scienter* i.e. the owner's or
the custodian's knowledge of the animals vicious
propensity, must still be proved in the case of
other domesticated animals, and in the case of
injuries done by dogs to persons or other animals
than sheep or cattle. And one who keeps a dog
or bull, or the like, which he knows to be of a
ferocious disposition, or a wild beast, is not
merely bound to take all proper precautions for
its control, but, at all events in a question
which one who is lawfully on the ground and is
not himself in fault, is absolutely bound to
prevent mischief, and must at his peril keep the
animal from doing hurt. In other words in such
a case it is unnecessary for the injured person
to Adduce evidence of preventative negligence,
A distinction has been*taken between the effect
of scientla in a Question between the owner and
one of the public, and in one between the owner
and a servant employed in attending to the animal
alleged to be vicious, the latter having possibly
equal knowledge of its propensity with the master.
Apart from the vice or ferocity of the animal, its
owner is liable according to the ordinary rules of
law, for negligence in using or guarding it, as for
careless or reckless driving of horses or cattle in
public places or failure in maintaining fences.
Indeed the sclentla, so much discussed in the cases
cited, Is just an element in the proof of negligence,
having the effect whan established, of shifting the
onus proband!."

The /
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The criticism of Bell in his treatment of Scottish Mercantile Law*

"... Bell prepared the way for subsequent confusion
by quarrying too much .material from a system whose
technicalities he had not mastered completely." 35

seems equally justified in regard to Guthrie's notes. One should,

however, remember that all the propositions made in the above

passage can be supported oy Scottish court decision and thus perhaps

criticism of the then state of Scottish law is more appropriate*

The final proposition is Guthrie's own opinion, here ha states

without reservation that scienter is no more than an element in

the proof of negligence, having the effect when established of

shifting the onus of proof. By this Guthrie presumably means

that upon proof of an owner's knowledge of the offending animal's

dangerous propensity it will be up to the owner to establish that

be tock ail reasonable steps in the circumstances of the case.

Guthrie is surely not stating that scienter is a necessary element

in the proof of negligence in animal cases. It cannot be doubted

that if he Intended to convey this idea he would be bound to state

so explicitly for 'negligence* in this parlance connotes the

Aquilian action which does not provide special requirements to

cover certain types of cases. What Guthrie is doubtless saying

is that en owner's proven knowledge of the dangerous propensity

of his offending animal is likely to go towards proof of his

negligence /

35 ibid.
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negligence, Guthrie's final statement clearly excludes the

possibility in his ¥iew of a separate technical scienter action

existing in Scots law, According to his judgment the part

scienter plays in Scots law is only in relation to the negligence

action*

Baron Hume's lectures-5 indicate that this learned author did

not suggest any novel solution to the problem of liability for

animals. In short his statement of the law seems little more

than a condensation of the principles operative in England, So

he makes the following assessments

"I may now close this discussion with a few words
concerning damage done by vicious animals In one's
iLe^ping (such as bulls or dogs). For this I take
it, the master or owner is liable, only if the
animal be of a known vicious kind, or if the
particular animal is known to be so, and has been
complained of to the master, and the master has
failed to part with or sufficiently confine it," 37

So we see ferae naturae and knowledge by the master of a particular

animal's vicious characteristics imparting a form of strict liab¬

ility. As authority for his statement Hume quotes early cases
38

in which these principles were applied. Unfortunately this

cursory investigation of the law does not assist in determining

its foundation.

Glegg /

36 The Stair Society No,15, Baron ^avjd Hume's Lectures 1786—
1822 vol.Ill, '

37 IkM* > P.198,
38 E.G. Arthur hobertson v. Wai, Gourdlclock, 18 May 1802, (Not

reported Hume, sess. Pap. vol.lxi, No.11.) "... the dog
was known to be vicious and ill-tempered - and had been com*
splained of to the master - and being still not sufficiently
confined, he had sallied out from his master's premises, and
bitten a boy who was passing. The master was found liable
to make him amends."
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Glegg a more recent Scottish writer on reparation deals with
39

the matter unaer the head of "duty of Owners of dangerous Animals"

but his assessment of the law is of little value for his argument

and authority is either directly English or heavily biased that

way. He aoes not canvass the question of a justifiable basis for

scienter in Scotland.

decisions of the Scottish courts In the last century do not

estaolish clearly the elements necessary for success in a case of

injury or damage by an animal. The decision in the case of

Fleeming v. Qrr, although, with respect, arrived at per incurlaia.

bound Scottish courts to the scienter principle. What did not

emerge clearly in the cases that followed was whether scienter

was relevant in ail animal cases (as some of the judicial general¬

izations suggest), whether* it was merely an ancillary action which

couia be employed instead of or in the alternative to negligence
>1

or, finally, whether scienter (as Guthrie would have it) was

nothing more than an element in the proof" of negligence.
>+2

In Jlark v. Armstrong a dairymaid was trampled by her

master's bull while removing cows from a field. Held by Lord

Justice Clerk:

"There /

4-1 Guthrie, Self' 3 m&cl&le
4-2 (1662) 24- d, p. 1315.

39 Glegg, A Practical Treatise on The Law of Reparation, p.313.
4-0 (1653). 13.0.4-06.

of the Law of Scotland, para.533(3).
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"There Is no proof of knowledge by the owner of
this bull that it was an animal of its class of
unusually vicious habits and propensities, and
these could riot have been, because there is no
proof that such habits and propensities existed," ^3

it){,
kenwlck v, von, Mother*; a dog was put up for auction

but not sold, the owner was requested to remove the dog and the

animal was tied up at the mart where it bit a passing boy. Damages

were awarded and it was held that there was sufficient evidence to

indicate that the owner knew the dog to be of a ferocious nature

for him to be liable, Although this was clearly a case which

could have been decided in the same way on culpa the court regarded

knowledge of propensity as fundamental, A similar approach was
4.5

adopted in dowan v, Paintel and Dslniel where a dog in the

custody of two individuals, not its owners, attacked a man on a

public road ana bit him severely. Held per Lord Ormidale:

"The law goes far enough when it says that until a
dog has shewn that he is vicious neither the owner
nor custodier shall be liable. But there is a

very serious responsibility laid upon the keepers
of such a dog as that in question, known to them
to be dangerous," k6

The first part of the learned fudge's statement would, appear to

indicate that proof of scienter was a necessary ingredient in any

action based upon dogbite in the Scots law. This is, of course,

dsmoastratably false for a pursuer in Scots law could and can base

a /

*5 (1877) 5R.2lH
Ifold.
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a claim for reparation of patrimonial loss on the lex Achilla

regardless of the nature of the fact situation giving rise to
k-7

the injury. In Burton v. Moorhead the scienter rule as employed

in England was applied and it was held that where the owner knows

of the ferocity of his animal he is bound to take not only reason*

table but effectual, precautions against it attacking the public,

and that, in the event of the precautious taken proving insufficient

he will be liable in damages to the injured party. So strict

liability was envisaged where the ferocity of the animal is veil

known. In HenriIgen v. McVev absolute liability was imposed

where the pursuer was attacked and severely wounded by a boar.

Herein it was held that a boar is not mansuetae naturae, the court

relying on the English ferae naturae marisuetae naturae dichotomy,

and the owner is accordingly bound to secure it failing which he is

strictly liable for damages resulting from his precautions proving
H-Q

inadequate. In Smlllle v. Boyd it was held that an Invitee can
■*>

recover and the scienter rule was again enunciated so it was held

that if a dog is known to be vicious then there is an obligation

upon the owner to keep it in proper restraint. In McDonald v.
50

Smellie where a child died of meningitis resulting from a dogbite

the scienter action was applied and the defender was held liable

because /

V7 (1881) SR. 892.
(1882) 9R. if11.

^9 (1886) iVa. 150.
50 (1903) 5?. 955.
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because it was established that it was within his knowledge that

the dog had previously acted in a manner dangerous to children.

In other Scottish cases culpa has been recognised as a com-
51

spotent cause of action. So in drown and Company v- J. Stewart

where the pursuer had been bitten by a watchdog which was normally

chained up but allowed free during meal times, the majority of the

court ware of the opinion, that as a watch dog is necessarily render¬

ed fierce and vicious by his confinoment, it is the duty of the

owners either to keep the dog chained up, or, when loose, to take

effective precautions to prevent it from having access to any

public place, The decision was founded firmly on the culpa

principle and there was no evidence to establish that the dog
52

was known to be vicious. Brown v. Fulton also proceeded upon

the basis of negligence, this, however, was not a case of injury

caused by animal attack but injury suffered by a pedestrian when

a horse, ridden by defendants son, ran Into him. In. Shaw v. J.
53

Croall and Cons the court found that a cab driver had not been

negligent when his horse bolted after he had turned away briefly.

In Phillips v. Nicoll a butcher's servant was leading a cow on a

rope and halter in a public street. The animal became Infuriated

and knocked down and injured the pursuer. It was held that the

butcher /

51 (182*+) 3S. 167,
52 (16615 9R. 36.
53 (1885) 12R. 1186.
54- (188*+) 11R, 592,
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butcher was responsible for the damage done by the cow belonging

to him. The Lord President based his decision on this consider¬

ation;

"The whole question then turns on this - whether
the person in charge Knew or should have known that
she was, not necessarily infuriated or excited when
she left the byre, but in such a condition that she
was disposed to become infuriated on the slightest
cause*" 55

56
MacDonald y. Lye. although a dogbite case, turned on the neglig¬

ence and imprudence of a gamekeeper who set his dog upon tres¬

spassing youths and urged the animal "to catch the young buggers",
57

In lie id v. Cartwell the pursuer succeeded in a small debt court

action for damage which the defender's fox-terrier had caused to

her dress while both were passengers in a tram car* The case was

decided without reference to scienter and it was held that a party

who takes a dog into a tram-car accepts an additional liability

for any carnage the dog raay occasion while in the car, and that it

is not necessary to prove propensity on the part of the dog to
58

commit the carnage. In ffclntosh v, waddell it was held that the

pursuer's action was relevant where he averred that defender's

servant had left an animal unattended In a Glasgow street although

the animal was known to be spirited*

Two cases decided on the basis of negligence in Scotland seem

to /

56 flMs) 4- S.L.R. 376.
57 (1893) 10 S.L.R, 179.
58 (1896) 24-R, 80.
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to have produced somewhat severe results. The first is Harper
59

v. G.N, of S.Kv.Co. Here while two servants of a steamship

company were leading a bull through the streets of a town the

animal became excited by a noise in the street and broke loose

in consequence of a latent defect in the nose-ring. Pursuer was

injured by the rampaging bull and sued the company. Held that

because the defender had used precautions which were usual and

reasonably safe in the circumstances it was not responsible for

the injuries to pursuer. Lord Young*s dictum is worthy of full

quotations

"... and I do not think that our law of respons¬
ibility on the grounds of mere culpa has gone
further than to require that the usual and
generally understood reasonably safe course
should be followed."

Although at the time when this case was decided there may have

been a more ready motivation to let loss lie where it fails it

seems a perversion of natural justice that an individual who owns

an animal and is sending it about the country for his own profit

should not be civilly responsible for the harm which it does. Of

course the owner was not sued in Harper's case but pursuer would

not have succeeded even if he had sued the animal* s owner for it

is unlikely that he could have established scienter or culpa. A
60

similar case is that of Gray v. M.B. Kv. Co.. which related to

a /

59 (1686) 13R. 1139.
60 (I890) 18H. 76.
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a claim by a gardener who had been bitten by a dog that had

escaped from the custody of a railway company. The case was

decided solely upon negligence and it was held that the defendent

company had not been negligent in the circumstances and that

plaintiff's claim must fail. The above comments apply equally

to this case,
61

In Fraser v. Bell a porter alleged injuries caused as a

result of defender's dog which jumped up at another porter and

caused him to drop coal on pursuer's foot# The Court of Session

reversed a decision of the Sheriff Substitute who had dismissed

the action on the ground that pursuer's averments were not relevant

or sufficient. On the question of remoteness Lord Craighill's

remarks are interesting;

"If the defender was in fault in not restraining
the dog) it seems to me plain, and I did not
understand it to be disputed, that, though the
sufferer was not the person on whom the dog
leaped, still the pursuer may recover, Because
the dog was the cause of the piece of coal
ueing dropped or thrown from the man's back," 62

The learned judge went on to state (obiter) that when it came to

proof the pursuer would not succeed in the action unless he proved

knowledge of the dog's vicious or mischievous character imputable

to the defender,
63

Robertson v. Connolly related to the comiaunication of

disease /

61 (1867) 1J+R, 811.
62 lb14.
63 TlFpl) 13b. 779.
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disease by animals. Pursuer sued defender, a grazier, for the

value of three horses alleging that one of the horses had been

infected with glanders by a pony which defender Knowing to be

diseased had put into a field with the pursuer's horse and the

latcer animal, when it returned to pursuer's stable, had communi-

scated the disease to two other horses. In an application to

dismiss the summons as irrelevant it was held that the averments

were relevant, if proved, to infer liability against the defender

for the loss not only of the horse which had eaight the infection

but also for the animals to which the disease had subsequently

been communicated,
6*+

The early Scots law on this matter is generally uncertain.

But this criticism cannot, with justification, be laid at the

door of the Civilian jurisprudence as applied in Scotland but is

undoubtedly attributable to the indiscriminate adoption of English
6 5

law and the powerful corruption influenced by Flee-ming v, Orr.

If lawyers In both countries had taken heed of the proverbs

"what is true on one sioe of the Cheviots is
false on the other"

the law in Scotland might have been in a far happier state at the

close of the nineteenth century. The defences applied in animal

eases in Scotland seem generally to have been the usual defences
66

employed in negligence actions but, of course, where the courts

have /

6^ Law Reform Committee for Scotland (12th report) Cmnd. 2185, p.^,
65 (1855) 2 Macq, Ih.
66 Karnes, Pglridip^s of Rgujly, p.65,
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have deemed scienter a necessary ingredient for success, proof

by the defender that this ingredient was not present has been

employed as a good defence. In Fraser yt Hopfl67 knowledge of

propensity operated against an employee stable hand who was bitten

when he entered a box to tie up a horse. The court refused to

entertain his claim because he had voluntarily assumed a risk which
68

he was well aware of. In balv v, Arrol the decision was based

upon a similar principle, Pursuer employed by defender went too

close to a dog chained in the workyard and was bittern It was

held that his claim must fail because his injury was due solely

to his own negligence.

Joint wrongdoers were dealt with in Hurray v. Brown and
69

Porteous where it was held that the owners of two dogs which

had worried sheep were jointly liable for the whole damage on the

ordinary rule applicable to joint delinquents* In the similar
70

case of ffmlth v, Hurll where two dogs belonging to one owner

and other dogs belonging to different owners were found to have

worried sheep it was held that the liability was joint and several

between all the owners of all the dogs which had participated in

the sheep worrying,
71

In the case of flobertiW v* WfJUhti pursuer requested an

interdict /

67 (1887) 15R* 178.
68 (1S86) I4H« 15®+*
69 (1881) 119 S.L.ft, 253.
70 (1885) 1 S,L,H. 2^6.
71 (1885) 13R, 17^.
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interdict to restrain tiie defender from permitting his cattle to

trespass on pursuer's fields* The court refused to grant an

interdict because it had not been established that defender had

failed to take reasonable precautions to prevent his cattle tres¬

spassing onto pursuer's property.

Two statutes are relevant to the early Scottish law of animal
72

liability. The Sheep Worrying Act was passed in Scotland in

1863 to protect farmers from the operation of the decision in
73

Flee,iln,c v. Orr . The object of the act was to render certain

classes of people liable for injuries done by dogs to sheep and
7b

cattle. In terms of the statute in any action brought against

the owner of a dog for injury to sheep or cattle it would not be

necessary for the pursuer to prove a previous propensity on the

part of the animal to injure sheep or cattle. Unlike its English

and Irish counterparts, however, the Scottish let did not deal

with the question of whether the pursuer must prove culpa on the

part of the dog owner. In the two cases decided under the Act

the pursuer was able to prove culpa but it is thought that the

legislature inadvertently failed to specifically exclude the
75

necessity of proof of culpa. The cases decided under the
76

statute are ftfcmtyre v. Carraichael where it was held that the

owner /

72 26 and 27 Vict. clOO.
73 (1855) 2 Macq. lb.
7b Glegg, A Practical Treatise on the Law of Reparation, p.323.
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owner of a dog which was proved to have worried sheep was liable

on the ground of culpa as he had previously received ari intimation

that the dog had worried sheeD on a prior occasion and Murray v.
77

Brown where the dog owner was also found to be in culpa. Clearly

the statute did not assist the matter to any great extent. The

act was not restricted to dog owners but covered other parties

harbouring a dog. So the occupier of premises in which the dog

is usually kept is also liable#

The second early statute relates to depasturization and

provided for a penalty and payment of damages by the owner of
78

stock which destroyed a neighbour's grass or planting# This

statute, known as the Winter Herding Act, improved the land

owner's position vis-a-vis his stockrunning neighbours for under

the old common law an owner of cattle was not obliged to prevent
79

his animals straying except at haloing time# In Interpreting

the provisions of the act the words imposing the obligation to

herd, have been construed to impose an absolute duty on their
80

owner to keep his cattle from trespassing on another's land.

It has been held to be no aefence to prove that a hard was kept
81

by the defender, or that in addition to keeping two herds, a

march fence had been erected at the joint expense of the pursuer

and /

77 (1881) 19 S.L.R# 253#
78 James VII, 1686, CU#
9 Law Reform Committee for Scotland (12th report) Cand.2185,p.6.
0 Glegg, A Practical Treatise on the Law of Reparation# p.327#
81 xurnbull v. Gouts# F#C## 23 February# 1809#
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82
and the defender. The Winter Herding Act is applicable to

trespass on all cultivated lands, corns as veil as grass, gardens,

©nd highland sheep-farms, and it is not necessary to prove that

real damages have been, suffered,^ The act provides that it

shall be lawful for the Injured party to detain the animals until

the penalty has been paid for each beast and also the expense of

keeping them. This lien created by the act does not cover the

damage esused by straying cattle, To lawfully exercise the right

to detain the cattle in security they must be poinded while actually

on the ground of the Injured party. So where a herd boy had

followed cattle which had escaped from his master*s land and

apprehended them two hundred yards down the public road it was

held that there was no right to detain them, The court observed

obiter that if the beasts had been lawfully taken possession of

and had then escaped the landowner might lawfully follow up and

recapture them. Once taxen for security the stock cannot be
85

demanded by the owner without the penalty being paid.

The /

62 X»och v. Tweedie (1799) M. 10.501 and suora loc.cit.
83 Shaw v, Ewart. F.C., 2nd March 1809,

HcArthur v. Miller, (1873) 1R, Sl+S,
&5 Ibid.
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The Lav Reform Committee Report and Aspects of Modern Scots Law.

The Law Reform Committee for Scotland, in its Twelfth Report

dealt with "the law relating to civil liability for loss, injury

and carnage caused by animals." This document forms an appropriate

basis for a consideration of the solutions in modern Scots law and

the possible lines of development. The learned Committee members
1

report is embodied in a Command Paper published in October 1963.

Initially the report denls with the existing law in Scotland
2

on xihis matter. After a cursory consideration of Stair 1.9*5

the Committee makes the cautionary remark that Stair was not:

"attempting to formulate a comprehensive statement
of the law on this subject, but was engaged in
expounding the principle of anterior accession to
dellnquence, of which one example is the failure
of a master who has foreknowiedge of his animal's
aangerous propensities to restrain or confine it
effectually."

After this inference to the danger of reading too much into Stair

1.9*5*» the report proceeds to indicate that the members accept

it to be settled law In Scotland that an animal owner is absolutely

liable for damage occasioned by some dangerous propensity, exhibited

by his animal, in respect of which he has foreknowledge, regardless

of evidence of failure to exercise reasonable care to restrain or

i
confine the animal.

The /

1 Law Reform Committee, Liability for Animals, Grand.2185.
2 Sppra p. 128.
3 Law Reform Committee, Liability for Animals, Grand. 2185* p.2.
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The report continues and illustrates the ferae naturae/
mansuetae naturae dichotomy with the conclusion that*

"the law outlined ... is similar in its general
effect to the law of England, where the rule
that liability for damage caused by a domestic
animal depends on foreknowledge of its dangerous
propensities is known as the scienter rule," k

Lord Cockburn, whose clearly conceived feelings on this point
5

are illustrated earlier in this paper, warrants further quotations

It has been laid down to us, as ai absolute
principle that anyone keeping a wild or domestic
animal is not to be liable for mischief it may
have aone, unless it has done the same thing
before. Now this is just nonsense, The
essence of the principle seems to be that every
dog is to have one worry, and every bull one
thrust, with absolute impunity, - that is to
say without its master being liable. If this
be the law of England they appear to have undue
toleration for a first offence,"

Lord Cockburn would clearly not have acquiesced but the Law Reform

Committee's next paragraph, (see post), to a certain extent, mifci-

;gates their position for they proceed to recognise the possible

operation of the law of negligence in animal cases,

Modern Scots law textbook writers also indicate the existence
6

of an absolute duty but emphasis varies. Smith introduces the

topic by intimating that the law is in a state of flux but ack-

inowledges, at the tirae of writing, that reliance is placed on

something akin to the ferae naturae/mansuetae naturae dichotomy

of /

4- Ibid.
5 Supra p.130 and Fleeming v, Orr (1853) 15.^.^86,
6 Smith, Short Commentary, p.6777
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of English law with the imposition of a very high duty ('•amounting
7

almost to insurance" ) in respect of animals known to be dangerous

to mankind and with liability limited by proof of demonstrated
8

vicious propensity in respect of domestic animals. Walker states

that strict liability is part of Scots law where the owners

"had, or is deemed by law to have had, knowledge
of the dangerous propensities of the animal,
because in such circumstances he should have
taken greater care than merely that reasonable
care, failure to take which is held to be
legal negligence."

Walker proceeds to deal with details of the strict liability law

and quotes numerous cases, including many English ones, in support
9

of what is in substance a summary of the English scienter action,

The same author refers to the judgement of Lord Hunter in the case
10

of Henderson v. John Stuart (Farms) Ltd and states that here

strict liability was apparently treated (obiter) as a species of

culpa on the basis of liability for fault arising from reasonably

foreseeable harm - proof of knowledge of an animal's vicious pro¬

pensity being instrumental in establishing that harm was reason-
11

saoly foreseeable, Henderson's case was decided ih the Outer
12

House and is thus not strictly binding on subsequent courts.

The crucial undecided question is whether modern Scots court3

will find for a pursuer on proof of knowledge of propensity (even

if /

I Iblci-8 Walker, beliet in Scots Law. p.6^2.
9 XkM.» PP.6H4 etlscq.
10 1963 S.C., p.245.
11. Ibid.
12 Smith, Juuicial Preceedent in Scots Law, pp.18-19.
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if styled proof of actual foreknowledge in regard to the anterior
13

accession to delinquence aspect of culpa ) and whether they will

continue to distinguish the two categories of animals referred to

earlier* Strict liability operating from the animal dichotomy

and proof of foreknowledge has an impressive record of Scots
1*+

authority to support it. On the other hand this writer would

tentatively venture that djqta in Henderson v. John Stuart Farms
15 16

and the recent case of yt Fores,try C&iLsiss jqfl

demonstrate a tendency to regard culpa as the sole vehicle avail-

sable to a pursuer in a Scots animal liability case. The obiter

dictum of Henderson's case to the effect that strict liability

is competent where culpability is present on account of foreknow-

;ledge and failure to confine is a rationalisation for scienter

as /

13 HLendqrson vt John Stugrfi (Farms). Ltq. 1963 S.C.255.
I1* JUfrc y, Ar^sjrong (1862) 24D. 131$i flplntyre y% Carmichael

(1870) 8 H. 570s lienwick v. yon Hotberg (1875) 2R. 855;V,- i-i. /fW, Ti.lftM IW U M - 4.,ft V J." { J / -«•
Qowaft yt palffie;^ (1678) 5H. 2^L? Murray y, Browft (1881)
19 3.L.B.253; m' ' '

Boyd (1886) l1?^
& (1878) 5ft. 2*fl; Murray y. Brown (1881)
Burton v. Hoarhead (1881) 8R. 892; SmilUfi

150; Fraser v. Bell (18»7) lw-H. 811;v,
, „ r , „

Mobona Id v> Smeilie (1903)" 3F* 955; "Gordon v'/ Mackenzie'
1913 s.c. 109.

15 1963 S.C. 255.
16 Not reported as yet but see "The Scotsman", 8th March, 1969»

and "The Glasgow Herald", 8th March, 1969.
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as a ground of liability in Scots jurisprudence but is not

sufficiently developed to be seriously promoted as a form of

liability distinct from that associated with culpa in its general

delictual context. The .natter is clearly open for legislation

or comprehensive judicial scrutiny and pronouncement. The authors
17

of Gloag and Henderson regard strict liability for animals as

part of Scots law and state that it is founded upon the owner or

custodier's knowledge of the animal's dangerous propensity. The

authors proceed?

"In that event the duty is to confine or control
the animal so as to prevent it from ooing damage
and liability stems from breach of that duty.
While this is culpa and may be called negligence
in the broad sense of neglect of a duty, it is
not negligence in the narrow sense, in which that word
is now commonly understood as connoting neglect or
failure to exercise such care as is reasonable in
all the circumstances of the situation," 18

The authors proceed to draw the distinction between the two classes

of animars and imputed and proven knowledge of dangerous nature,

English and Scots cases are cited as authority for various pro-

spositions. If liability is strict and synonymous with knowledge

of propensity then it arises when a previously vicious animal

causes one subsequent infringement. To refer to liability as

arising from a breach of control seems superfluous In circumstances

where liability could be fouriu although control was never relin¬

quished /

17 Gloag and Henderson, Introduction to the law of Scotland,
pp. ^52-4-53.

18 XkiiU
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relinquished*

The Law Reform Committee do not deal with defences to

liability arising from failure to restrain or confine an animal
with known dangerous propensities* Contributory negligence or

volenti non fit injuria is a good defence in Scots law and either

could be applied where the pursuer teased or provoked the animal
19

or was imprudent or negligent in approaching or handling it.

It is no defence to prove that the intervening wrongful act of
20

a third person was the immediate cause of the damage. It may,

however be a defence that the animal was properly secured and

improperly let loose by a third party who also urged it to mischief,

The owner or custodier cannot escape liability by proving that he
22

took reasonably sufficient precautions. Is Lord Young saldj

"I think the precautions must be effectual, and not
only reasonably sufficient, in the sense that though
they were not effectual the owner was morally excus-
sable, The reason of our judgment is that ineffect-
jual precautions are no defence to an action for
injuries done to a person, where he lawfully was, by
a ferocious animal*" 23

The Law Reform Committee having dealt with the law purporting

to prescribe absolute duties (supra) embrace the question of

whether thej

"principles /

19 eajy v. Arrol Bros. (1886) 1H-R. 15*+» but Cf Henderson v. John
20 ifcSwan v* Cuthlll (1897) 25R* 57* Stuart (Farms) Ltd.
21 Fleeming v. Orr (1855) 2 Macq* I1*-. 19&3 3.0.2^ at p.251
22 'walker, be liet in Scots law, p.651* et seq
23 Burton v. Nfoorhead (1881) SR. 892 at p.896*
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"principles of the modern lew of negligence can
be applied to questions of liability for damage
caused by animals."

The learned members conclude that in spite of certain dicta.

prima facie indicating a negative conclusion on this question,

there is sufficient support for it in other authorities to justify

their forming the opinion that the ordinary law of negligence is a
2U

good cause of action in cases of this type. Here they rely on
pc

the recent esse of Henderson v. John Stuart Farms Ltd. It

cannot, with respect, be doubted that the Committee's conclusion

is correct, end it would, indeed, be almost unthinkable to suggest

that the wide remedy, founded on the lex Acuilia. which is re~
26

jcognised as prevailing in Scots Law, be precluded from playing

its proper part in animal cases,

Regarding enliaals on the road the Committee recognise the

magnitude of this problem - and its lamented magnification in.

recent years, The Committee refer to the English rule of Searle
27

v, W3llbank and state that the Scottish Law is not altogether

clear concluding with an intimation that the pronouncement of a

higher court would be welcome. It seems that this prayer has

not gone altogether unanswered and the first step towards logical

clarification has been achieved by the Outer House in Gardiner v.

;UUer,28 /
2h- Walker, bslict in Scots Law, pp.630-632.
25 1963 S.L.I,22.
26 T,B.Smith, A Short Comencarv on the Law of Scotland, pp.6^8

etseq,
27 (19W A.c.3^1 and see Chapter Hp, 79.
28 1967 3.L.T. 29,
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Miller. The pursuer herein was injured when his car collided

with a horse which had escaped onto a public highway from an

adjoining field. He sued the owner of the animal who also owned

the field* Held that according to Scots lav there is no absolute

duty to fence or keep gates shut so as to prevent domestic animals

straying onto a public highway, however, the owner or occupier of

land adjoining a highway is bound to exercise reasonable care to

prevent his animals from straying where there is a foreseeable

risk of such straying causing injury to people using the highway.

It is respectfully submitted that this approach is to be commended,

and clearly envisages the possibility of the land/animal owner's

duty being more or less weighty depending upon the area in which

the accident occurred. Any absolute rule in this matter is

unacceptable, for clearly foreseeable risk in respect of a farmer

whose land adjoins a main road between Sdinburgh and Glasgow is

now the same as foreseeable risk in respect of land contiguous to
29

some little used road in Hoss and Cromarty,

The Committee find two basic causes for complaint in regard

to existing Scots law. Firstly they criticise its uncertainty and

state that there is evidence of a "remarkable amount of judicial

disagreement /

29 The Sngllsh Law Commission have recognised this and advocate
the abolition of the 'rule' in Searle v, Wallbank and the
introduction of a number of factors to be considered in
determining liability. See supra Chapter II, p.79.
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disagreement". The comment that Henderson v. John Stuart (Farms)
30

Ltd.. has probably settled the question of the ^plication of

the law of negligence to animal cases is justified but, as the

Committee points out, other aspects of the law, are uncertain.

The second criticism set out in the report is concerned with the

existing state of the law. In the Committee's view the laws

"insofar as it imposes absolute liability on
the owner of an animal who has foreknowledge
of the animal's dangerous propensities, is
archaic and unsuited to present day conditions," 31

This viewpoint is justified insofar as the criterion of foreknow-

sledge of dangerous propensities and the artificial dichotomy

(which the Committee appa rently accepts as part of existing Scots

law) is concerned. The Committee, however, appears (this is

inferred as much from their proposed remedy as from anything

stated under the head of 'Criticism of the Existing law') to

consider the imposition of an absolute duty too onerous in modern

laws

"From the modern point of view, the absolute
duty is too high in this context."

This sentiment motivates the remedy proposed by the Law Reform

Committee for Scotland, The Committee advocates the abolition

of the ferae naturae/mansuetae naturae distinction and the abrog-

sation of absolute liability based on foreknowledge. It recommends

that /

30 1963 S.C, p.21*5.
31 Law Reform Committee, Liability for Animals, Cmnd. 2185, p.5*



165.

that the determination of liability should in each case depend

upon whether there has been a failure to exercise reasonable care

to prevent the animal causing the injury or damage. The proposal

is worded as follows;

"We recommend that liability for injury caused
by animals should, in every case, depend upon
whether there has been a failure to exercise
reasonable care to prevent the animal causing
the injury. We believe that this single
principle could be effectively applied in all
cases and that it is flexible enough to allow
the court to have regard to all the circum¬
stances of a particular case." 32

33
Henderson reviewing this report, states that the Committee

might have profitably considered a further discussion of law on

comparative "lines. It seems, with respect, doubtful whether the

same conclusion in regard to the determination of liability in

animal cases would have been reached if the general trend of

modern jurisdictions had been followed. By far the outstanding

majority of jurisdictions in the western world employ special

rules in regard to damage by animals and more often than not the

rule is strict and a form of absolute liability is imposed. It

is respectfully submitted that on this account the learned members

of the Committee have erred in assessing a form of absolute lia-

ibility as too onerous in the context of modern law (supra).

According to Walker the owner of an animal is subject to

the /

32 Ibid.
33 196^ Juridicial Review Vol,9» p,2¥*.
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the absolute liability aspect of Scots lav> unless;

"he has committed the care of the animal to another
for a substantial time and for the latter's own
behoof and the custodier is trustworthy and fully
aware of the precautions necessary." 31*

The actual custodier, according to the same authority, is liable

if he had full knowledge of the animal's nature.^
The Law Reform Committee Report envisages that the proposed

form of liability should extend to anyone, regardless of the

existence or not of any particular relationship with the animal,

who might be held to have been subject to a duty to take care.

This is logically concomitant with the proposed basis for liability.

The strict liability rule of Scots law probably covers all cases

of harm to persons such as is caused by kicking biting, or knocking

people over and also probably indirect personal damage as could be

caused from a fall when attempting to escape from a dangerous
37

animal. Liability has frequently been imposed in cases of dogs
38 39 bQ

worrying sheep, or chasing horses, or cats killing poultry.

Although most cases of damage to property are covered by the

statutory provisions (post) some cases indicate that absolute

liability for failure to confine an animal with known dangerous
to m

propensities may extend to damage/or on heritable property. In

qameyftp /

lb Walker, la Scots jpw, p.64*.
35 Ibid.. and Cowan v. Dalzlels (1877) 5R. 2bl,
36 Law Reform Committee, Liability for Animals, Crand.2185, p.5»
37 Walker, Je.Up.1E 1a, ^ccts !&&, p.6^9.
38 Lyon v. Craig (1901) 17 3h.Ct.Rep,9.
39 Belford v. Reid (1912) 28 Sh.Ct.Rep.12.
*+0 Allan v. Reekie (1906) 22 Sh.Ct, Rep. 57.
41 Smith v. Scott (1923) 39 Sh.Ct.Rep.105.
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b2
Cameron v. Hamilton's Auction .torts. Ltd., an excited cow,

anxious to escape the hammer, rushed up a flight of stairs crashed

through a roof, caused a tap to turn on and flood a shop with con-

isequent damage to the goods therein. The owner was held liable

on the basis of his knowledge of the cow's vicious propensity,
43

Walker Is critical of this case which he feels should have been

dealt with under the law of negligence, Thi3, of course, would

be the result if the Law Reform Committee1s recommendations were

implemented.

The Committee hold no fear that their proposals will not

adequately cover cases of damage caused as a result of animals

on a public roads

"In our view the principle of liability based on
failure to tatce reasonable care would be flexible
enough to meet any oifficulty. Thus, there would
not necessarily be a duty in every case to prevent
animals from straying on to the highway or a duty
to fence land adjoining the highways whether such
duties existed in any particular case would depend
upon the whole circumstances, Including the general
nature of the terrain, whether or not such land was
habitually enclosed, the existence or otherwise of
warning notices etc," M+

It cannot be denied that the flexible principle of culna lends

itself admirably to the type of variable Interest situation which

is associated with animals on the road and the Committee is to be

commended on advocating its application in this field.

In /

!+2 (1955) 71 Sh.ct.Rep.285,
43 'walker, Relict In Scots law, p.650*
44 Law Reform Committee, tjiability for Animals, Cnnd.2185* p,6.
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In respect of the two statutes prevailing in Scots Law with
IfKj

regard to animal liability the Committee proposes their retention

but suggests that the Winter Herding Act be re-enacted in modern

form and that the lien which it embraces should be extended to

cover damage to land, graining crops and gathered crops and that

a procedure should be formulated enacting an animal which is subject

to the lien to be sold. As to the Dogs Act the Committee re-

icommends that its provisions should be extended to include the

liability of the keeper of a dog as well as to its owner and so

as to furnish a defence to anyone shooting a dog in defence of

livestock or poultry.

From a general point of view the report is coramendable in

that its recommendations are clear and if implemented would at

least ensure a workable and straightforward basis for the operation

of the law. It is felt however that the Committee has not been

correct in advocating the ordinary law of negligence as a foundation

for liability by animals which, this writer believes, warrants, in

the majority of cases, a form of strict liability.

*+5 ^he Winter Herding Act 1686, c21 and The Dogs Act 1906 as
amended by the Dogs (Amendment) Act, 1928,
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CHAPTER V

SOUTH AFRICAN LAW

the J&tjguteLJWMXte
1

is indicated in the chapter on Roman-Dutch Law the actio

de pauoerie was adopted into that system from the Roman Law and

it can now be confidently stated that the action was part and

parcel of the Roman-Dutch Law which first prevailed In South
2

Africa with the coming of van Riebeeck in 1652* Until 1927,

however, the position of the actio de pauperis in South African
3

Law was a matter of controversy. In Serfontein v. Peterson

plaintiff alleged damage to his ostriches by dogs and based his
if

claim foursquare on defendant's ownership of the offending animals

making no allegation of culpa. Herein the Supreme Court upheld

a magistrate's decision in favour of the plaintiff, Another

instance of damages awarded in the absence of culpa in an early
5

animal case is le itoux v. Fiek which was for many years the iocus

classicus on the subject Smith J,, having performed a comprehensive

review of the authorities. This decision received the approbation
6

of the full court in Drutamond v, Searle where De Vllliers C.J,,

stated /

1 Chapter III pp.92 et sea.
2 Hahlo and Kahn, The South African Legal System and Its Back-

P.571.
3 1876 Buck. 103.
b Ownership being the basis of liability in the actio de pauperis.

See Chapter III op, ^5 et se-q.
5 1879 Buck. 29.
6 Ibid., p,8.



stated the lav as follows:

"I do not wish to say anything that would interfere
with the established doctrines of this court in
regard to injuries done to (by?)' animals. There
can be no doubt that the ordinary rule is that
where a person's dog injured another person's
aniraai the owner of the dog is liablej but all
the authorities which laid this down must be
taken with this limitation - that the animal
injured was lawfully at the place where it "was
injured."

8
The early case of he! v# Halse also found ownership of the

offending animal the appropriate touchstone for liability and
9

no "exception was taken or criticism offered". In 1882 the

High Court of Grlqualand West decided the case of Storey v.

10
Stanner. The headnote reads as follows:

"A person lawfully on the premises of the owner
of a dangerous animal, who without any sub¬
stantial negligence or improvidence11 on his
part is injured by the animal is entitled to
recover damages for the injury sustained."

In this case Buchanan J,P., reiterated the law as laid down in
12

Orummond v. dearie and his brother Laurence J., said that by

the law of the colonies pauperiss was actionable regardless of

scienter provided that there is no negligence or imprudence or

other impropriety of conduct on the part of the plaintiff.

Laurence J., again examined the law a few years later in a case

in /

7 See lanes C.J's, query in Q'Callaghan, B.C. v. Chaplin. Iy2y
A.0. 310 at p.J2*f.

8 6 s.C. 275.
9 QlCaifaghan,, .,C., vf 1927 A.D. 310 at p.325.
10 1 H.C.G, 4o.
11 Surely 'imprudence' contrast 0'C^lla^han's case. 1927 A.D.

310 at pp.326 and 329,
12 1879 Buck. 6.
13 Coweil v. Friedman & Co.. 5 H.C.G, 22.
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In which th© plaintiff had been knocked down by a runaway horse

which he alleged the defendant had negligently permitted to

escape from control. As en alternative to proof of negligence

the court held that there must be?

"some vicious, perverse, or unwarrantable behaviour
on the part of the beast constituting pauperies,
and for which the owner is therefor© liable," "'"w

Despite these precedents the Gape Court took the view in
15

gayker vtt Heed that the actio oe pauperis was obsolete in South

African law because noxal surrender was obsolete. Herein the

owner of a horse which had kicked and injured another was sued

for aamages, Negligence was alleged but not proved and it was

held that in view of the general practice in South Africa and on

account of the fact that no attempt had even been made by a defend¬

ant to avail himself of noxae deciltio. the actio de naunerie had

become obsolete and the defendant could not be held liable in the

absence of culpa.

The confusion introduced by the lost mentioned case is re-

sfleeted in the judgment of the Appellate Division in Robertson v.
16

fiovce where although the majority of judges rejected scienter

and, in obiter dicta, referred to a rule of strict liability in

Roman-Dutch law, the courts findings are based entirely upon

negligence (post). In 1927 the Appellate Division were given

an /

lH- ibid.
15 (190^) 21 S.C. 496.
16 1912 A,D, 369.
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an opportunity to settle the matter when they were confronted

with an appeal in a case wherein plaintiff's nursemaid had gone

to defendant's home to visit a maid employed there and taken

plaintiff's two year old son, In defendant's maid's quarters

the child was placed on a bed already occupied by three Highland

terriers, the property of the defendant. The terriers became

excited when defendant's maid produced a leash and one of them

bit the plaintiff's child on his leg. The Appellate Division

upheld the lower court's finding that despite the absence of

negligence on defendant's (or his servant's) part, he, as owner

of the dogs, would be liable in a pauperian action were it not

for the fact that plaintiff's nurse had not taken proper care of

the child and thus negligently contributed to the injury. Ro
17

the decision in Parker y. Reed , insofar as it tended to establish

that the owner of an animal is not liable for contra naturata

damage by his animal, was rejected but the Appellate Division

did confirm that noxal surrender had fallen into obsolescence,
N.0. ^g

So, following 0'OrIlaghanvv, Chaplin, the position of modern

South African law is that the actio de -pauperis prevails, 3iorn

of noxal surrender and the effect is to place animal owners in a

far less enviable position than they were in Roman Law - strict

liability /

17 (190^) 21 S.C. 5+96.
lb 1927 A,D, 310,
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liability being a far more serious natter than it was in early

times.

Before proceeding to examine the various requirements of

the actio tie pauperis in South African law there is Justification

for referring to the summary of the action by Be Yiliters C.J,,
19

in a case deciuea by the Appellate Division shortly after
20

v« Cl*apUft» The following points appear

from the summary made by that learned Judge;

1# The actio de pauperis is in full force in South .Africa. But

nox&l surrender is obsolete,

2, The action is based upon ownership, Scienter is not part of

South African law,

3, The action lies against the owner in respect of harm done by

domesticated animals, e.g. horses, mules, cattle, dogs etc,,

acting from inward excitement (soonte ferit&te commota). Such

damage is said to be caused contra naturan sui ^eneyis.

!+, The idea behind the action was to render the owner liable

where there was fault attributable to the aniasal,

5, If the animal was provoked and so its act was not due to vice

the action does not lie.

6, If the fault lies with the injured party himself he cannot

recover, e,g, provocation or unlawful entry onto another's

property /

19 g.A.R, & H. /. Edwards, 1930 A,D, 3 at pp.9 et sea.
20 192? A.D. 310.
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property despite notice in regard to a fierce animal,

7, Stroking or petting a horse is not considered provocation

isms.ii&iia)*
8, The action does not lie if the animal was provoked by a third

party,

9, The action does not lie if the injury was due to casus where

nobody can be considered to blame.

The action will now be considered under the following three

heads Sleaentsj defences and Miscellaneous provisions,

(I) The modern actio de oatjoerie applies only to domestic or
21

domesticated animals such as horses, mules, pigs, dogs, cats etc,

(II) The animal must have acted contra naturam sul veneris. The

historical evolution of this requirement has already bean traced
22

in the chapter on Roman Law but the problem is to determine the

legal connotation of the phrase in modern South African law. be

Villiers C,J., in his above mentioned dicta states that the animal

must act from inward excitement or vice to constitute conduct

'contra naturam sui generis' which will be present when the

animal's behaviour "is not considered such as is usual with a well
23

behaved animal of the kind", ' The facts ana findings of the

esse /

21 Q,A.R. £ H. v, Sdwsr'da, 1930 J»D, 3 at pp,9 and 10.
22 Chapter I pp.7 et sea.
23 C.2.H. & H. v. Sdwards, 1930 A*D« i at p.10.



case De Viiliers C.J., pronounced upon warrant consideration.

The plaintiff, passing a stationary wagon to which four mules

were harnessed was kicked by one ana fell under a moving tram

thereby sustaining severe injuries. It was held thst a person

passing a draught animal in a city street is entitled to assume

that the animal is accustomed to the ordinary noises of the city

and if the animal is upset bp such noises and injures a pedestrian

it must be held to have acted from inward excitement} the cause

of injury not being the noise but the inate wildness of the

animal, so the actio ae pauperis will lie for recovery of damages.

In his judgment be Villiers C,J., speaks of behaviour 'not con-
2!

ssidered such as is usual with a well behaved animal of the kind'

(supra) which clearly imports an objective criterion going beyond
"25

'natural behaviour', Laurence J,, manes the same Implication
26

i" y.QbdU v# Frjed^aft «

"but when an ox gores, the act may be regarded
as a breach of the good behaviour that is its
second nature",

and later in the same case;

"some vicious, perverse, or unwarrantable
behaviour," 27

In a recent case the Appellate Division approached the definition
28

'contra naturam sui veneris* in a more literal way, so where

the /

2lf S,A,R, and H. v. Edwards, 1930 J,D, 3 at p. 10,
25 Hunt, Bad Dogs, 1962 S.A.L.J,(73) 326 at p,328.
26 5 H.C.G. 22 at p,V»,
27 Iold.. p»53#
28 Costzee and Sons v. Smit and mother, 1955(2) S.J, 553 (A.D,)
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the plaintiff, owner of certain ewes, sued a neighbouring farmer

whose rams had broken through the comaon fence and served his

ewes the court held the actio de oaueerie inapplicable for to

mate at the right time is, where animals are concerned, secundaa

naturaau It could surely be contended that the rams were

motivated by inward excitement and on an extreme objective good

behaviour standard could have involved their owner In pauperism

liability# .Although the philandering rams' conduct could not

be regarded as perverse it might, perhaps, have been unwarrantable

promiscuity and thus, from a highly artificial standpoint, it
could be adjudged as contrary to the conduct norm of a well

behaved animal of the kind. In this esse vsn der Heever J.A.,

stated that he did not consider it to be against the nature of

a domestic trek-beast to eat a farmer's green forage;

"l&e v-n tfeiydjer hjst nig, bgtek&iqfi
&£ sy eetgevoontes ai&j die van die hond wel.^ 29

In clear conflict with this dictum Is that of Jansen J., in the
30

case of ^aree v. uleaerieks , to the effect that it is contra

neturam for a hungry dog to kill chickens. In this case it was

held that an allegation of 'contra naturam sui veneris' is a

necessary inference to draw from the statement that a dog has

entered upon plaintiff's premises and attacked and injured certain

eleven hens and one rooster. If the dog in the case had stopped

at /

29 > p.558 and Hunt, Bad nogs, 1962 S,A.L.J. (73) 326 at
p.328.

30 1962(1) S.A. 2il(T) at p.237.
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at one chicken and made a meal of this it would certainly have

been difficult to adjudge the animal's conduct any more contra

naturam sul veneris that the behaviour of the philandering rams
31

in the earlier case. From the decided esses it appears that

there are at least three possible meanings to the phrasej

(i) simply against the nature of their kind. This cannot,
32

however, be squared with Haree v. Diedericks for it would be

fallacious to say that it is contrary to the nature of dogs to

kill poultry,

(li) that the animal acted from inward excitement or vice.

This is difficult to reconcile with Goetzee and Sons v, Smit and

33
Another and is unworkable insofar as it raises impossible

questions of animal psychology, HcKerron seems to regard this

possible interpretation of contra naturaa as a 3ine qua non of
3^

the action,

(iii) that the animal merely indulged in ferocious conduct

contrary to the controlled behaviour normally expected of domes-
35

jticated animals, This is, it is submitted, the only inter-

spretation on which it is possible to reconcile Coetzee and Sons

v. Sralt aiQ Another and Maree v, Diedericks. Hunt describes this

interpretation as follows:

"The /

31 Goetzee and Sons v, Smit ana Another, 1955(2) S.A. 533 (i.D,)
32 Note 30 supra loc,clt,
33 Note 32 suora loc.clt.
3^ McKerron, The Law of delict, p.238.
35 Hunt, Bad Dogs, 19o2 S,A,L.J,(73) 326 at p.328,
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"The contra naturam concept seems, in fact, to
have come to connote ferocious conduct contrary
to the gentle behaviour normally expected of
domestic animals. This imports an objective
standard suited to humans. It is far more refined
than behaviour literally natural to that species
of animal. It is what Voet 9»1*^» means when he
speaxs of animalia mansueta ferltatem assumunt." 36

37
The latest edition of Maasdorp does not mention the two most

recent cases on this matter but suggest that 'contra naturam sui

generis1 should be treated from two standpoints ,,,

",,, in relation to man, every unprovoked act of
a domesticated animal which causes a personal
injury to a human being must be regarded as
being an injury done by the animal contra naturam
Stti KPnerla? but in relation to an injury to """
property which is the result of some act on the
part of a domestic animal, irrational though it
may be, the question whether the harm done was
contrary to the nature of animals of that class
must be determined by at least some consider¬
ations of imputabiiity, or something equivalent
in culpa in the conduct of the animal," 38

The writer has been unable to find any judicial support for this

dichotomy.

In the light of the recent decisions only the approach of
39

P.M.A, Hunt is tenable and should, with respect be preferred

to the alternative definitions of contra naturam sui generis.
*•0

Hunt's definition covers, as he explains, the majority of cases

the only real difficulty being encountered when some external

force (not amounting to contributory negligence or the fault of

a /

36 Ibid.
37 Hall, Haasdorp's institutes of South African Law, p.*+9.
3b Ioid.
39 Hunt, Bad Dogs, 1962 S.A,L,J,(73) 326 at p,328,
;,+0 Ibid,
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a third party) caused the animal to act ferociously, as in the

case of the horse which sniffed the mule and kicked its groom
^2

or the broken shaft which caused the horse to bolt. According

to Hunt's view the test in these cases should simply be "would a

normal domestic animal have abandoned its lameness in the circum-

istances?"

When a dog runs into the street, barks at or "attacks' a

vehicle, and thereby causes an accident and ensuing damage, is

the dog owner liable under the pauparian law? Although the

majority of cases on this type of situation have been presented
+3

and decided on Aquilian principles there does not seem to be any

reason why a pauperian action would not be competent if the

canine conduct constituted 'contra naturaa sui veneris'. In

double v. deloort the court intimated that a pauperian action

would have been an appropriate means of obtaining relief in a

case where a fierce fox-terrier actually chased the unfortunate

plaintiff cyclist and caused him to come to grief by charging at

and attempting to bite the bicycle. As the episode took place

in a quiet Pieteraaritzburg street the plaintiff failed in his

Aquilian action. Hunt Is also of the opinion that the plaintiff

would probably have succeeded if his action had been founded on

ownership /

hi b9.1.5 and Voet 9.1.5.
i+2 Powell v. Friedman and Co.. 5 H.G.G, 22.
*+3 iiouertson v. Bovce, 1912 A.d. 367 ana double v. delport.

19M-9C2) S.A, 621(10.
^ Ibid.
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ownership rather than negligence.

On the question of onus relative to 'contra naturam sui

veneris' it seems that the correct approach is for the the plain-

stiff to prove that the animal attached hiai in circumstances which

infer ferocity and that the onus is then on the defendant to

establish some defence - e.g. that the plaintiff was a trespasser
*+6

or that he provoked the animal. In a pauperian action it is

not necessary for the plaintiff specifically to plead contra

naturam sui veneris as it suffices if the allegation is implicit

as a necessary inference from the facts alleged. So in laree v.

biedericks the court found that an allegation of contra naturam

was a necessary inference to draw from the statement that the

dogs 'had entered upon the plaintiff's premises and attacked and
b7

injured certain eleven hens and one rooster'• In this case

it was also held that although the plaintiff had specifically

pleaded negligence this had not misled or prejudiced the defendant
[term <55'

and a finding of contra naturam sui veneris was thus permittiblo.

(Ill) The attack must result in harm to the plaintiff's person
*+8

or property. In Paul ii.O. v. iiappaport the question of whether

the actio de pauperis was open to defendants as a counterclaim

arose but the matter was not decided because the court was able

to /

*+5 Hunt, More Bad bogs, 1962 S.A.L.J,(73) **58.
*+6 S.A.R. and H. v. Edwards. 1930 A.D. 3 at p.12; Smith v. de

Smidt. 1937 T.P.i). 8 at p.12.
k7 I9&2T1) S.A. 231(T).

1930 w.L.D. l.
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to hold that the animal had not acted contra naturaa,

(IV) The defendant must have been owner of the offending animal

at the time of the damage the authority for this being Butchoo
50

v. Cricis which seems to have been overlooked by the author of
51

Maasdorp when he intimates that the effect of transfer of owner¬

ship of the animal before summons has not yet been decided upon.

In Butchoo v. Crick the respondent had been gored by a bull which

hao acted contra aaturam sui generis. Appellant contended that

he was not liable for the damage done by the animal because

although he was owner of the animal at the date of the occurrence

complained of he was not the owner at litis contestation Held,

dismissing the appeal, that as noxal surrender and the accompany-

;tng doctrine of noxa seouitur caout had disappeared from South

African law, liability does not attach to the owner at the date

of litis contestatio but to the person who owned the animal at

the date when the damage was done.

Befences

(I) That plaintiff was at fault in relation to the incident inso-

:f£r as he provoked the animal or in some way acted imprudently

or /

**9 In. Roman and Roman-Butch law it was a defence for the owner
to establish that he had ceased to be owner before the action
was instituted Chanter I p.10.

50 X9bl N.P.D. 19,
51 Hall, jlaasclorr)1 s institutes of South African law. p,}+9.
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or negligently. Although this aefence is actually a species of
52

contributory negligence the apportionment of Damages Act does

not apply. The reason for this is that liability for aauperlss

is based not upon fault but on ownership and the damage cannot

therefore be construed as having been caused by the fault of the
53

. 5*+
defendant. O'Callaghan N.O. v. Chaslin. the facts of which

55
are set out above is an example of fault attributable to the

56
plaintiff as is the case of Harass v. Hoffman wherein plaintiff,

lawfully in a public place, inadvertently trod on defendant's

dog. When the animal yelped plaintiff stooped uown to administer

a placatory pat and the dog bit him. Held that plaintiff's con-

jduct was imprudent in the circumstances and he only had himself

to blame for the injury. De Waal J.P., said:

"for it is natural that a dog, already excited
by an injury, would snap et a person, a stranger,
who Immediately after having caused it pain,
stooped aown to stroke it." 57

According to the obiter dictum of De Viliiers C.J., in S.A.fl. ana
58

H. v. Edwards stroking or petting a strange horse does not

necessarily amount to imprudence sufficient to preclude the plaln-
59

stiff from succeeding. This limitation also applies to injury

caused by one animal to another. So, if two animals engage In

a /

52 wo. 3*+ of 1956.
53 MoKerron, The Davr of JoHot, p.270.
5^ 1927 A.D, 310.
55 £aap P, .172.56 1928 T.P.D. 572.
57 Ibid.. p.575*
58 1930 A.D, 3.
59 McKerron, The Law of Delict, p.239,
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a fight and the one that started the fight Is killed, no action
60

will lie against the owner of the defending animal. In the

same way where an animal is injured or killed at a place where

it had no right to be the owner is precluded from obtaining
61

damages this case being in.eiu.ded under 'plaintiff's fault'

rather than 'trespass' because the fault of the owner is relevant
62

in allowing his animal to stray#

(II) That the fault lies with a third person or third animal#

The action is not available if the fault is attributable to some-

sone other than the defendant or to an animal which does not belong

to the defendant. In this sort of case the injured party's

remedy is an action against the third nerson. or owner of the
6b '

third animal under the lex Am ilia.

(III) That the damage caused was attributable to an accident due

to casus fortuitous or vis major, as for instance a horse which
65

bolts when frightened by lightning,

(IV) That th® plaintiff or his animal had no lawful right to be

at the place where he was injured. The ingredients and extent

of this dg£eh0a have received the attention of the courts in a

line of cases commencing nearly a century ago. In Drunaond vt

Saaxia66 '
60 B.9.1.1.11.
61 hrflffrawd y, 1^79 Buck. 8.
62 McKarron, ghej^aw of P.2M).
63 Gene, The Selective Voet. Vol.11, 9.1. * and 9.1.5.J and

S.A.R. and H. v. Edwards. 1930 2,6.3 at p.10#
6<+ Gane, suora loc.cit#
65 .0232911 yt7Fn'edman 4 £g,„, 5 H.C.G. 22.
06 16y9 Buck, 8,
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So-aria the court recognised a limitation to an animal owner's

liability which it held to be suoject to the px'oviso thatt

"trie animal injured was lawfully at the place
where it was injured," 67

In Watson v. Absche the Transvaal Provincial Division attempted

a more exact formulation of the defence. Held herein that an

individual who goes upon the land of another to esfc the way is

not lawfully on that land for the purposes of being entitled to

maintain an action based on paaoaries: he is a trespasser in

the wide sense. In this case the word 'trespasser' does not

refer to a person against whom damages for trespass could be

recovered by the owner, but an individual who had no legal right

to be there, the test of such legal right, in the absence of an

express invitation is not whether the plaintiff entered for a

lawful purpose, e.g. to enquire directions, but whether there was

a tacit invitation from the owner to hla to come upon the premises

for that purpose at the time when he did.

The question of whether a person, in the position of the

defendant in Watson's case might be regarded as having been tacitly

invited if he went to plaintiff's property for the same purpose in
69

the day time was left open. In Nicholson v. Morrow. however,

decided ten years later by the same court, the small child of

plaintiff /

68

69 19^+2 T.P,D. 315
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plaintiff, a trespasser in the wide sense, (snara) was bitten

during the uay by defender's dog. Held that plaintiff was not

entitled to recover under the pauperian action. In Veiera v,
70

van Uensberg defendant kept a fierce dog to protect his wife

and children. Plaintiff entered to ask for directions and while

speaking to defendant's wife the dog rushed up and bit him. Held

that plaintiff was not entitled to succeed under the actio de

pauperis because he was not lawfully on appellant's land at the

time when he was injured. Plaintiff's alternative claim based

upon negligence succeeded (see post). McKerron is not satisfied

that these decisions are correct?

"The idea originally underlying the pauperian
action seems to have been to impose liability
on the owner only in cases where no one was
to blatae for the injury, and the fault so to
speak lay with the animal. This idea will
be found to be at the root of all the limitations
on the owner's liability. It is submitted,
therefore, that the owner should not escape
liability unless the plaintiff entered upon his
premises for an unlawful purpose; for a person
who enters for a lawful purpose cannot be held
to blame for the injury, unless of course, it
is shown that by his negligence or imprudence
he directly contributed thereto," 71

This limitation of an animal owners strict liability in

cases where the plaintiff is injured on the property of the defend-

?ant exceeds the limit of liability in the general LSouth African

law /

70 19^2 T.P.D, 315.
71 McKerron, The Law of be liet. p,2~K).
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lav of occupiers liability for dangerous property. In the

latter branch of the lav if the presence of trespassers could

reasonably be foreseen, then a duty to take reasonable care to
72

prevent injury to persons trespassing on the property is imposed.

The limitation of the actio de oauoerie is difficult to justify

especially considering that a claim based on the lex Gat ilia (on

the same facts) is not limited by the vide definition of trespass.

It is submitted that McKerron's criticism is valid.

Miscellaneous Provisions

7lf
In the early case of Grier v. Miller the plaintiff was

awarded damages under the pauperian lav in respect of the indirect

consequences of an attack by defenuant's dog which had caused

plaintiff's horse to bolt vifch a result that the plaintiff vas

injured.

It is not necessary to specifically plead contra naturam sni

generis in a suit under the actio de a-: uocrie it suffices if the

allegation is implicit as a necessary inference frora the facts
75 76

alleged. In Haree v. Ptederieus although the plaintiff had

actually pleaded negligence this had (according to the court) not

misled or prejudiced the defendant so the court found that an

allegation /

72 fle-nlng v. aetforrtsi.n i-Hjgp S,:j, ;o,, fctd,, 1905 T,S. 111.
73 Eaat PP. ^0 et seq.
7h» 22nd August, I887, Gape Supreme Court, hot reported but see

Gape Times, 23rd August, I087. Cited in Hooortson v. Bovce.
1912 A,D. 339 at p.36^.

75 Maree y, Dieriericks. 1962(1) S.A, 231(T).
76 ifeid.
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allegation of contra naturam was a necessary inference from the

statement that the dogs 'had entered upon the plaintiff's premises

and attacked and injured certain eleven hens and one rooster'.

The matter of prejudice to the defendant is obviously important

and it is submitted that there would be no justification for a

finding on the pauperian law for the plaintiff in & case where the

claim was demonstrably based on the lex Acuilia and the defendant

had pleaded accordingly - thus neglecting the possibility of a
77

special plea applicable to the actio de pauperis.

actio cte pauperis lies against the state, this was

decided in the ease of South .African Railways and Harbours v.

?8
Sdwards.

The Actio dg, Pastu

The background to this action is illustrated in the earlier
79

chapters on Roman and Roman-butch law.

Until recently no case was reported in which this action

had received the recognition of the South -African courts and
80

HcKerron in the 1959 edition of his book intimates that the

action has fallen into obsolescence by reason of being superseded

by modern pound laws. In 1955? however, the Appellate Division
in /

77 deldenhuls v. Wilson, 19h-9(^) 3.A, 53*+(T).
78 1930 A.D.3,

T ...
79 Cuora Chapter I, no, 15 et seq., and Chapter III, pp. et seq,
80 McKerron, The haw of Delict % 5th edition, p»22b*
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81 82
In dealing with the 'philandering rams' case intimated (obiter)

that the actio de pasta had no application to the facts before it

and thus indicated that high judicial opinion were willing to

consider the action as viable in modern South .African law and not

merely as an antique solely of historical Interest to oosterity.
33

The court in van Zvl v. Kotsse unhesitatingly found that the

actio de pasta was still part and parcel of South African law and

rejected the argument that same had fallen into disuetads.

McKerron rectifies the earlier statement in the latest edition of

his book. In this case the plaintiff claimed damages for loss

sustained when four calves belonging to the defendant strayed into

her garden and ate off certain rose bushes. The calves were sent

to the pound and defendant paid for their release and undertook to

pay for such damages as he was liable for, After the calves were

released defendant denied liability. Plaintiff did not rely upon

negligence in her action, De Wet J,P,» quotes Smith J,, in the
85

early case of le Roux v, Flck where the latter states that the

actio de nrstu. oeoorls was available in Roman law, under the

Twelve Tables, for damage caused by ordinary animals mansuetae

naturae. which according to their natural disposition., depasturise

another /

81 Hunt, Bad Dogs, 1962 S.A.L.J,(73) 326 at p.329,
82 Coetzee and Sons v. Salt and Another, 1955(2) S.J. 533 A.D.
83 1961(*f) S.A. 21W) and 19&2 S.A.b.J. and (73) 5.
Qh McKsrron, Thp Law of Delict. o.S^K).
85 1879 Buck. 29.
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another man's herbage. Smith J., stated that the Roman-Dutch

law was the same on thl3 point and thus de Wet J.P., adopts It

as Implicit that this was the law when Smith J., wrote his

judgraent. De Wet J.P., accordingly held that he could find no

justification for holding that the action had fallen into disuse

especially as the analogous action on canneries was still part

of the law.

This action entails strict liability Quoad the owner of a

domestic animal which causes damage by depasturlzafcton. It is

submitted that in modern South African law it should be read in

conjunction with the pound laws which provide for statotury

relief and it is probable that the plaintiff will only have an

action if the offending animal has not been impounded. The

details cf the action have not been fully developed in modern

South .African law but it is reasonable to assume that until there

is competent judicial authority to the contrary the principles as

enunciated by the Roman-Dutch authorities can be taken to apply. ^
From the early law it appears that the actio he pasta covers the

epicurean rovings of almost all domesticated animals, but, para¬

doxically excludes poultry which are probably the least gastronoa-

jically refined and accordingly the most common offenders.

The /

86 guara Chapter III, p.ll1!- et seq.
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Tfr? Jte,dUi*;tan AcUffl
87

A Roman Law edict prohibited the keeping of wild animals

at or near a public place and imposed strict liability for damage
88

done by them. The edict was adopted into the law of Holland

but its position in modern South ifrican law is a source of some

controversy. So Irmes C.J., in O'CaUaftMh Yt CfrapUB*

said:

"It is not necessary for the purposes of this case
to decide whether the Jedilitian principle is
still in force with us; but I desire to guard
myself against being ta&en to imply that it is
not. I have refrained from discussing it
because the incident with which we are concerned
aid not occur in a public place 89

and later in the same case Weasels J,A., expressed a more positive

view:

"I have very grave doubts whether the police
regulations of the Romans can be said to be in
force under our present conditions. The whole
liability is based on the transgression of a
public measure. IS there is no such police
measure at present the liability of a person
who brings a vicious dog that does damage on
the market place or street will depend entirely
on whether there was or was not cplpa on his
part. I do not think anyone can be prosecuted
now-a-uays for bringing his dog on the street
or on a railway station with the intention of
sending it elsewhere by train. However, this
enquiry is not necessary for our decision for
even if the iedilitian action were in force it
does not apply in the present case." 90

Evidently /

§7 i^aia Chapter I, pp. 11 et, seq.
88 i!±BXS. Chapter III, pp. HQ $t j&g*
89 1927 A.D. 310 at p.330.
90 Ibid., p.330.
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ie 91
Evidently tile early case of/Roiix v. Fick was decided on the

principle of the edict and this ease is probably the basis for

Innes C.J's., cautious statement. Innes C.J., describes the
le

judgment of Smith J. ln7^"oux v. Fick in the following manner:

"He decided the dispute by applying the principle
of the Aedilltian Edict » for the dog had been
brought onto a public road, and had there itiiled
an ostrich in a public place." 92

93
McKerron cites Innes C.J's first quoted statement as authority

for the proposition that the Aedllitian law is still in force in
9^

South Africa to-day, kith respect this seems to attribute

too great a degree of weight to the obiter dictum of the Chief
95

Justice. Despite Roux v. Fick it is impossible to assert

with confidence that the ancient remedy still applies especially

considering that the remedy was last employed, in South Africa,

nearly ninety years ago and then only by a single judge court.
96

McKerron proceeds to state that he does not consider the

Aedilitian action to be of any practical import, for if the edict

is restricted to vicious or ferocious dogs (he does not mention

wild animals which, were also included) and not to dogs in general,

almost every case will be covered by the lex Aouilia or actio de

pauoerie. Considering the high duty (almost equal to insurance)

which the courts are likely to place upon the keepers of ferocious

animals /

91 1879 Buck. 29.
92 O'Callanhan. K.O. v. Chaplin. 192? l.b. jlO at pp.325-326,
93 Ibid., 0.330•
9J+ McKerron, The Law of Delict, p.2h0,
95 1879 Buck. 29,
96 McKerron, The Law of Delict, p.24-0.
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animals - especially if kept near public places, McKerron is

probably correct in assessing the Aedilitian action as a potential

fifth wheel to the wagon.

The lex Aauilia which is the cornerstone of the general

principles of Delict in South African law is clearly a competent

basis for an action in cases involving damage or injury by animals.
97 98

A similar position prevailed in Roman and Roman-Dutch law.

Liability rests upon the ordinary principles of the Aquilian law

and therefore to succeed the plaintiff must prove dolus or culpa

on the part of the defendant (who obviously need not be the owner

of the animal). It is common to plead the lex Actuilia as an

alternative to an action based on the actio de oauperie or pastu

and in this way it can provide a residual remedy. There are

circumstances when the lex Aouilia is the sole remedy applicable
99

to particular cases and McKerron, with respect correctly, refers

to these ass

"(1) harm done by a domesticated animal falling
outside the scope of the pauperian action and
tk® actio de pastu.. and (2) harm done by a wild
animal falling outside the scope of the
aedilitian action."

Although the basic principles of Aquilian liability do not differ

with /

97 g-uara Chapter 1, pp. 19 et sea.
9° Supra Chapter III, pp. 105 et sec.
99 McKerron, The Law of Delict, p.2^1.
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with the circumstances of the cases it is convenient to consider

sccidents on the road separately, for here, it is submitted,

certain policy considerations are relevant. All cases, besides

those arising from accidents on the road, will accordingly be

dealt with initially,

To succeed in a suit under the lex Aouilla, culpa on the

part of the owner or person In charge of the animal, must be
100

proved affirmatively. According to McKerron, however, in

the case of harm done by an animal of a kind which is by nature
101 102

vicious, there is a presumption of culpa. McKerron refutes
103

the possibility of any analogy to the English law in this

respect#

"The distinction here is not between animals
ferae naturae and animals mansuetae naturae
but between animals normally dangerous, and
therefore likely to cause harm, ana animals
normally innocuous, and therefore not likely
to cause harm#"

Only scant judicial authority exists in regard to the

presumption of culpa and this writer is inclined to challenge the

view that such a rebuttable presumption exists as a substantive

rule in Aquilian suits arising from damage by animals which are

normally dangerous. It seems more likely that questions of

habitual viclousness or typical viciousness are merely possible
f*

aspects /

100 "waaserman v. Union Government. 193!+ A.D. 228.
101 McKerron, The Law of Delict. pp,2'+l-2!+2,
102 XfeM.J P^2.
1°3 Supra Chapter Ii pp, ^4 et seq.
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aspects of the proof of negligence which could obviously,

depending upon the circumstances, be of considerable importance

in a particular case,
104-

According to HcSerron the operation of the presumption
105

can be illustrated by cases. In , assernam v. Union Government

a widow sued following the death of her husband as s result of a

bee sting from one of a swarm which had hived in a police station

roof. The Appellate division refused leave to appeal in forma

pauperis from the Orange Free State Provincial Division on the

grounds that the occupier of a building is in general under no

duty to take steps to eraoicate a swarm of bees which have hived

in the roof of a building* The basis of the ruling being, in
106

McKerron's view, that bees, although farae naturae* are norraally

harmless, and thus no presumption of culpa arises against the

keeper of them if they do injury to another. The court, infact,

at no stage referred to a presuraption of culpa but merely held

that in the circumstances there was no puloa. The case of Klein
107

v. Boshoff involved a claim by plaintiff after she ahh her

young child had been bitten by a meereat while at defendant's

premises on his invitation, defendant was held liable for both

bites on the basis that a person who keeps a vicious animal such

as a meercat on his premises is under a duty to ensure that it

is /

104- Mckerron, The law of delict;, p,2;>2,
10 5 193^ A.D. 22ET
106 McKerron, The Law of delict, p.24-2*
107 1931 C.P.D. 186.
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is not a danger to persons lawfully there. The case of Moubrav
108

v. svfret is also referred to by McKerron as illustrative of

the culpa presumption. Herein the plaintiff, while relieving

himself alongside a lihodesian farm road, was gored by a bull;

it was held thati

"The owner of a cattle farm in Southern Rhodesia,
a cattle country with large open spaces, is not
negligent if he allows his cattle to roam over
his farm though such cattle may stray on a public
road running across the farm and if a bull in his
possession and accompanying such cattle injures a
person lawfully using the road, the owner of the
farm is not liable unless he knew or ought to
have known that the bull was vicious,"

This dicta comes perilously close to an assertion of scienter

which can only be relevant as a factor to be considered in regard

to the determination of culpa in South African law, Couneel in

this case erroneously submitted that proof of scienter is a

necessary ingredient of success under the lex lemilia where damage
109

is done by an animal, not ferae naturae. This is patently

incorrect for the plaintiff is subject to no fetters In. regard to

proof of culpa. In this ease the plaintiff would doubtless have

succeeded in an actio de oauperie claim had he sued the owner of

the bull and not the defendant who was merely a hire-purchase

possessor and thus only potentially liable under the lex Aaullia.

At no stage did the court in Moubray v, Svfretrefer to a

positive /

108 1935 199.
109 Ibid., p.201.
110 Ibid.. pp. 199 ot sec.
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positive presumption of culpa in regard to certain classes of

animals* As is stated above this writer is not satisfied that

sufficient judicial authority exists to add undeniable support

to Hciterron1 s thesis of a culpa presumption. It is perhaps

surprising that the matter has not long since been settled for

tke lex Aouilia is the only apposite basis in cases of damage by

vilti animals, the pauperian law being restricted to domesticated

animals, and it is common place for wild or semi-wild animals to

be kept as pets in South Africa,
111

In Vetera v. van Kensbera the plaintiff was precluded from

succeeding under the actio de pauperis by reason of the fact that

he was not lawfully on the appellant's land at the time he

received the injury. His alternative claim, however, based on

the lex Aqullia was successful and it was held that defendant owed

a duty to care to an uninvited visitor and that a reasonable man

would have foreseen the possibility of injury to a person in the

position of the plaintiff, Defendant had failed to observe this

duty of care.

This result thus contrasts sharply vitn the probable one in

an action on the actio cie pauperis v?here the plaintiff would be

denied the right to recover damages by reason of his unlawful
112

presence on defendant's property. It is rather paradoxical

that /

111 1953(3) S.A. 6WT).
^oora p, 185 et sea.
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that plaintiff's success in the Aquilian suit arises from

defendant's duty in respect of the former's 'unlawful presence'*

This case therefore presents the rather absurd position of

plaintiff's success in the alternative claim being founded upon

the very factors which precluded relief under the first alter-
Ill

:native claim, In Coetzee and Sons v. Salt and Another it

was held that relief in an action where defendant's rams broke through

a boundary fence and served plaintiff's ewes depended on the lex

Aauifia and to succeed it would be necessary for the plaintiff to

prove that the trespassing of the rams was attributable to
lib

negligence on the pat-1 of their owner. Fourie v. de Preez

also turned on the question of trespass. Herein plaintiff took

a short cut through a fenced piece of ground belonging to defendant

where he was set upon and injured by defendant's dogs, the ground

in question was a considerable distance from defendant's dwelling

house and used by him for grazing cattle. In evidence defendant

stated that he kept the dogs as a precaution against trespassers

who were wont to cross his land. The evidence indicated that on

previous occasions people had been attacked by dogs. The plain-

;tiff, who as a trespasser was precluded from obtaining relief

under the actio de pauperis, succeeded In his Aquilian. suit,
115

•4cKerron is critical of the decision and states that although,

in /

U3 1955(2) s.A. 533U.n.)
11H- 19^-3 T.P.u* 50.
115 McKerron, The Law of lellct. p.2^3.
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In contrast to English law, South African law recognises that

the occupier of property may owe a duty even to a trespasser he

is still entitled to take reasonable precautions to protect his

property against trespassers# In the circurastances McKerron

submits that it is difficult to see what other measures the

defendant could reasonably have taken to guard against the tres¬

spassers.

Regarding questions of liability arising from accidents

occurring as a result of animals on the road the South African
116

case law is not altogether satisfactory. In Robertson v. Bovce

plaintiff travelling at twenty miles per hour on a motorcycle

collided with defendant's English sheep-dog, which, according to

the evidence, had run down from a bank barking and proceeded to

cross the path of the cycle. Although evidence indicated that

the dog was in the habit of indulging in this type of behaviour

there was no suggestion that claimant was aware of this. Held,

in a judgment from which two judges dissented, that plaintiff was

not entitled to recover damages from the owner for loss to his

motor cycle. Lord de Villiers C.J., saw the broad implications

of the matter in this lights

"A /

116 1912 A#D# 367.
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"A motorist or eyclist who chooses to travel at
the rate of twenty miles per hour in a public
thoroughfare where dogs are likely to be about
does so at his own risk." 117

The Chief Justice stated that this operated against the negligence

of the defendant who had allowed his dog to run into the public

road despite the finding that he should have known of the propen¬

sity of dogs generally "to run after and in front of rapidly

differed among themselves in applying the lex Am ilia to the

facts and It is accordingly impossible to extract any positive

£§142 from the decision. In yt CtoUSb Kotze

J.A., indicated, obiter, that In certain circumstances the owner

of an animal will be liable for damages arising from an accident

caused by the presence of his animal on the road regardless of

whether the accident was occasioned by an attack attributable to

the animal or by its mere presence on the road. He furnished the

following example;

"The case of a dog straying at night into the street,
and going to sleep in the road^ a motorist on his
cycle, without any fault on his part, runs over the
dog with the consequences that he loses his balance
and is injured. Here there can be no aoubt whatever
that the owner of the dog will be liable, for it is his
plain ciuty to xeep his aog from being at large in the
public street." 119

118
moving objects". The members of the court in this case

o /

117
118
119
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So to be found negligent, on this contention, the owner does not

need to have actual knowledge of his particular dog's propensities,
120

In Double v. Deloort a fox-terrier chased a cyclist in a

residential area of Pletermaritzburg and caused him to fall and

sustain injuries. Held that the mere allowing of a dog on a

public street does not amount to negligence on the part of its

owner, According to be Wet J., herein the statement of Xntze

J,A,, in O'Gallaghan*s case was too widely stated,

in Double v, Delnort the plaintiff would probably have

succeeded if he had basea his claim on the actio ue osuperie
121

instead of the general delict action. If Kotze J,A,}s obiter

dictuxa in 0' Gc-Llanhan' s case is orientated too far in favour of

roaausers that of Be Wet J,, in Double's case seems unduly indul-

:gent of dog owners. D© Wet J., apparently adopted the approach

that in determining whether the defendant had been negligent the

court should considers

"the particular facts: notably the dog's past
behaviour and the location of the street", 122

Hunt approves of this approach and writes;

"It is submitted that within the premises of the
Aquilian action this approach is clearly correct.
It would be hardly fair a priori to tar with the
same crush of negligence the city and suburban
possessors of doice fox-terriers, tempestuous
collies, elephantine St. Bernards and trap-jawed
bulldogs /

120 19^9(2) S.A. 621(H).
121 Xbltf.. p.625.
122 Hunt, More Bad Dogs, (1962) 79 S,A.L.J, h-58 and nouble v.

oelport. 19^9(2) S.A* 621(h) st p.625,
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bulldogs. If, as Kotze J,A,, held, the mere
fact that an owner has permitted his dogs to
stray into a public road amounts to negligence
w© should, in effect, have a curious new category
of strict liability." 123

With respect there is surely a case for strict liability relating

to dogs on the road in urban areas as a desire to prevent accidents

must outweigh the public policy background to a dog owner's un-

5fettered right in respect of his animal and its access to the

road. The balance here turns full circle fro® the case of farm

an lata Is on the road In remote agricultural areas where clearly

strict liability quoad the farmer's necessary animals would often

be repugnant to reasonable judgment. The writer is of the opinion

that it is not unreasonable to require a dog owner to ensure that

an animal which he brings onto, or permits access to a public

road, in an urban area does not behave in a manner dangerous to
12+

lawful rosdusers. If, as Hunt would have it, the dogs past

behaviour is to be considered the absurd position would develop

where dogs might have one free chase - which could well be one too

many for the unfortunate motorist.

As for animals on the road in rural areas the dicta of the
12p

A.D. in Houbray v. Byfret. to the effect that the owner of a

Southern Rhodesian cattle far® was not negligent in allowing his

cattle /

123 Hunt, supra ioc.cit;.
12*+ Hunt, More Bad Dogs, (1962) 79 S.A.L.J, *+58.
125 1935 A»D, 199.
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cattle to roam over the farm though they were likely to stray

onto a public road traversing the farm, was probably the earliest

important judicial pronouncement on the matter* In Shapiro v.
126

Castle V.'ine and Brandy Company Limited. the plaintiff driving

his car on a saain road in the country collided with certain of

defendant's sheep which suddenly rushed onto the road in an

unusual manner. It was held that as it could not be said that

a reasonable man in the position of the defendant should have

foreseen that his sheep would behave in this manner the defendant

had not been guilty of culpa in failing to take special pre-

tcautions against such behaviour and was thus not liable to the

plaintiff for damage done to his car. The court in this case

seems to have been painfully out of touch with the Infinite poss¬

ibilities of the behaviour of sheep and the correct approach

would surely have been to ascertain whether defendant was negligent

In the circumstances in permitting his sheep to graze on or near

an unfenced main road. The tendencies of the South African Courts

are demonstrably orientated towards the interest of the agricultur-
127

jalists, although in babel v. Kloff. a case which is not strictly

relevant because the animal owner was plaintiff, the duty of a

motorist in cattle country was held not to extend to regulating

his /

126 1939 c.P.D, 215.
127 1963(3) S.A. 67W)
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his conduct so that he would be able to avoid an accident if

an animal or a number of animals suddenly emerged onto the carriage¬

way ahead of hia from a place where they were previously not visible

at a stage when he was very close to them. In van der Merwe v.
128

Justin plaintiff was travelling on the national road shortly

before sunrise when he collided with a horse belonging to the

defendant. The accident occurred in an area where no statutory

duty to fence prevailed and the horse with which plaintiff collided

was one of four which had been roaming on and arouna the roaa in
*

129
an unusual manner. Held heroin that where a national hoan

traverses a farm in a 'cattle area' where cattle can be expected

about the road the farmer owes no obligation towards traffic on

the road in respect of any of his horses which may run across the

road in an unusual/manner. If the court had restricted itself

to proclaiming the farmer's immunity in respect of his cattle

which might chance upon the road the judgment might be defensible,

but, with respect, to exonerate the farmer in relation to horses

which may run across the road in an unusual manner seems an

exemption of unwarranted latitude. After all the only justific¬

ation for this type of immunity is the public interest in farming

operations and a desire to permit these to be proceeded with, but

if the rationale of van dor Merwe's case were stretched it might

excuse /

128 1965(1) S.A. bUt),
129 Luntz, The Motor Car Versus the Horse, (1965) 82 3,A.L.J.

150 at p.152.
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excuse a farmer who had nurtured two young elephants and allowed

them unfettered access to the National Road where they had caused
130

an accident. The approach in the last-mentioned case received

the stamp of approval of the Appellate Division in Dotes v. van
131

i/eventer which, although concerned largely with the admissib-

:ility of evidence, also canvassed the alleged negligence of a

farmer (the plaintiff) whose stud horses had been injured by

defendant's lorry in an accident v^hieh occurred at night on an

unfenced public road traversing plaintiff's fenced paddock, in

which there was an opening (apparently for a gate), through which

the horses had come onto the road. On the question of plaintiff's

negligence the .Appellate Division held that;

"it was unrealistic to expect the plaintiff in
the circumstances to see that the horses were

kept away from the unfenced portion of the
paddock." 132

Rampff J.A. clearly confirms the basic principle of van aer Merwe's

case;

"Nov; is daar groot dele van die land. oorwerend
lanuuouk'ebied, waar met vee gedoer word en waar
eablieiis pa'aie wat, nie a|ka;np~Ts rile- oor clase
raan„ en wear oie ft-evono motoris sien on wect
dat hv op~a boer se olaas rv waar boerdervbedrywighede
plaasvind. den van uaardie bedrywiAheda is .mt

yeg t ,^sal£a^ia^afi)...&TeR
e^.. p^Kwels toeaelaat aoet word, om vry rond te loon
en te*"weiU nosThet uie""tyd "Lie" uaraecreek nie an

spixe'bearywigheue te"beoerkT vir anti-deliktucle
doelelnde's 1

130 Carey Miller, Animals on the Road, (1969) 66 S.A.L.J,
131 1966(3) 3. A, ink (A«D«)
132 Ibid., p.163#
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qoeloinaes, dear verp;.i,.to at&uala* van paaiq
of steljiat vee inthe nag
vm.sulice paaie we^ehou -float word of oncer
beheer geplaas aoet word," 133

The danger of these two decisions Is that they may go towards

establishing an inflexible immunity in favour of farmers as Searle

v. WalibanK did in England,

The courts approach Aquilian suits of this type from a differ-

sent standpoint when the road is fenced. Statutory duties aside
135

It was held in Caree.jees v. Carnarvon., .funisepaliteit en 'n ander

that once a fence has been erected alongside a public road it is

the duty of the owner to see that the fence is effective in so far

as this can be reasonably achieved. In this case the plaintiff

claimed damages after his car had collided with a calf, belonging

to the defendant farmer, which had .jumped through a hole in the

fence alongside a public road, Bayer J.P, stated the law as

follows:

nm^XL.^rnm.l.ln MlB-tas .i? lai^s, *.n
aamfegxs

oa , song jiajLiiiflJa&iaXa&
£9Jltreff<?^d J^JLajapyggrg , dlj_£eQ6.1i^e^-§g
gedoen Ken word en ora die straoae te seem, wat
'n versigti^e reailine man onder die omstandl^hede
so geneem hot om te sarg dat ijy heining aan die doel
bcantwuord waarvoor hy daar is." 136

1 "17
la j\ruger v. Coetzee"' ' the case turned on the question of whether

the /

133 £6M«» p. 195.
13^' Supra Chapter III, pp. 67 et see.
135 l9SHn a.J. ^ c.p.a.
13® id *

137 1966(d) S,A, 42a (A.i),)



206.

the defendant had failed in his duty to keep a gate closed when

a horse had jumped through into the public road and caused an

accident, it being common cause thatj

!,a diliaens paterfamilias in the position of the
defendant would have foreseen the possibility
of his horses straying through the open gate on
to the main road and causing damage to motor
cars which might collide with them."

The Appellate Division reversed the decision of the Eastern Cape
138

Division in Coetzee v. Krugar and found for the defendant.

138 1965(3) S.A. 6?7(S.P.O.)
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CHAPTER VI

SOME OTHER SOLUTIONS CONSIDERS!) BRIEFLY

la Germany the matter of liability for animals is dealt with

by two sections of the Germany Civil Code dated 1900. Sec, 833

imposes strict liability upon the keeper of an animal which kills

or injured a person or damages property. If, however, the damage

is caused by a domestic animal "which is to serve the calling,
2

occupation or support of the keeper" the keeper is immune from

liability unless he failed to observe "the standard of care re-

;quired in everyday interactions". Subject to the proviso that

even if the keeper did fail to observe that standard of care

liability will not arise if the damage would have been caused

regardless of the observance of the requisite standard of care.

In short the section introduces strict liability for the keepers

of all types of animals subject to two exceptions applicable to

the keepers of domestic animals who use these animals for purposes

connected with their occupation} viz; (1) immunity if the

keeper observed the requisite standard of care; (ii) immunity if

the Injury or damage would have occurred in any event regardless of

the exercise of the reasonable standard of care, Gohn refers to

the /

1 Sees, 833 and 83*+.
2 .Acknowledgements to Herr Erich Schanze of Frankfurt and

Harvard for this ana subsequent translations.
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the rule enunciated in sec# 833 as "A genuine case of responsib-
3

jility for risks". According to the same author the proviso

which limits:

"culpability in the case of domestic animals,
intended to serve the keeper in his profession
or business or otherwise for his maintenance" M-

is the result of an amendment effected by a law passed on 30th

Hay, 1908.
Cohn's assessment of this rule as "responsibility for risk"

is Justified for the strict duty to compensate is strongly worded

and von Mehren translates it asj

"is bound to corapensate the injured party from
any damage arising therefrom"# 5

Sec# 83*f of the B.G.B, provides for the liability of a

party who, under a contract, "receives the exercise of control

over an animal on behalf of the keeper"# Liability is strict

in the same field of injury or damage enunciated in sec, 833»

Two exceptions apply in favour of the contractor; rather

surprisingly regardless of the type of animal - so the contractor

of a wild animal benefits from these exceptions. The exceptions

are: (i) immunity if the contractor, while exercising control,

observed the standard of care prescribed in sec. 833 in regard

to domestic animals which serve the occupation of their keeper

(supra)/

3 Cohn, Manual of German Law, p.16^, para, 328.
b Ibid.
5 von Mehren, The Civil Law System. p.3lK3» art,833.
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C supra) and (ii) immunity if the injury or damage would have

occurred in any event regardless of the exercise of the requisite

standard of care.

Although the standard of care required for a contractor to

escape the basic strict liability is the same as that employed in

sec. 833 in respect of domestic animals which serve the occupation

of their xeeper it should be noted that in the contractors case

the immunity applies to all types of animals including wild ones.

This, it is submitted, is not as significant an inroad into the

strict liability rule as might first be judged. Clearly con¬

tractors of wild animals will not be numerous and in any case

'the standard of care required in everyday interactions' will

obviously be more onerous in respect of a wild animal as opposed

to a domesticated one.

Who is the keeper of an animal for the purposes of the Gernan

Civil Code? Probably the individual who keeps a doraestlc or wild

animal in his house or on his property, or keeps and/or uses one

in connection with his occupation. The identity of the keeper

is to be ascertained by considering the existence of some nexus

associating the harmful animal with some person. The link may

exist as a aomestic connection or take the form of economic enter-
6

sprise. According to one German legal authority three factors

operate /

6 Snneccenus-Lehmann, Hecht ber Sehuldverhaltnisse. sec, 253,
IV,3,p. 1017. '
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operate to constitute the identity of the "keeper". These are

as follows: (i) his own material interest (either domestic or

economic) in the animal. Ownership or physical custody is not

essential; (ii) the fact that he has kept the animal or intended
to keep it for a reasonable time; (iii) the fact that he has

control over the animal. This does not connote direct physical

control or custody but merely control at the relevant material

time.

Third party intervention is a good defence to the strict
7

liability imposed by the sections of the German Code.

In certain circumstances the holders of hunting rights are

held strictly liable for all damage to landed property by animals
8

or birds in respect of which the rights exist. So in terms of
9

sec. 29 of the Bundesjagdgesetz hunters (or the corporate entity

of their association) are absolutely liable for all damage to

landed property caused by certain species of game which stray or

fly from the particular assigned area and cause damage.

Broadly speaking German Law imposes strict liability upon

the keeper for harm done by his animal. To safeguard the indiv¬

idual whose livelihood may depend upon the keeper/animal relation¬

ship liability is precluded in certain cases (supra). The C-eraan

Law /

7 Larenz, Lehrbuch J.s Schu-ldrechts. Sec.II, p.i+59.
o Cohn, .lanual of German Law, p.16^, para, 328.
9 zm*
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Law has gone far to justify the imposition of strict liability

by ensuring that final responsibility rests with the individual

who has the greatest interest (and accordingly owes the greatest

reciprocal responsibility) in the animal. This is logical and,

perhaps more satisfactory than systems which assign responsibility

to the owner - who may well be a mere figurehead. On the other

hand if insurance is considered a x'elevsnt factor weight is added

to the argument that the owner should be liable for he is clearly

best able to insure. So iaerican strict liability 'dog bite*
10

statutes lay responsibility at the door of the owner.

In the Netherlands the matter is currently covered in the
11

Burgelijkwetboek which imposes strict liability upon the owner

of an animal if he 'uses' it himself whether it is under his

supervision and custody or otherwise and even if it has lost its
12

way or escaped. According to judicial interpretation, however,

the onus is on the animal owner to prove that he was not at fault.

This article in the Netherlands Code is apparently based upon the
13

Code Napoleon and the shift of onus aspect was adopted from

early French interpretations where the device was also employed

as ancillary to the counterpart French article. Thus the Authors

of /

10 E.g. California Civil Code, sec.33^2. Post p. 222,
11 1H-04*.
12 Winschoten v. Hof3teen«e. H.R. 15 Oct.1915* 1915 p.1071,
13 Article 1385 of the French Code.
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of Mos and Walton say of the French Lawt

"For long this article was interpreted as
establishing a rebuttable presumption of
fault# In the latter part of the nine-
steenth century, however, the Court of
Cassation held that proof of absence of
fault was not enough to rebut the pre-
:sumptions the defendant had to show
that there had been force majeure or that
the victim himself had been at fault." lb

In the Netherlands article Ibob is still interpreted as

establishing a rebuttable presumption of fault (in the same way

as the counterpart French article was treated in early inter-

spretations) and the animal owner is absolved of liability if he

proves that he observed the reasonable standard of care required

by everyday interactions,
15

The authors of the Draft for a new Netherlands Civil Code

advocate changes to the law on this matter. So the appropriate

sections in the translation of draft code read as followsi

"1# A person who keeps an animal is liable for
the uamage caused by the animal in so far as
by virtue of the foregoing articles he would
have been liable if he had been able to control
the behaviour of the animal, 2, Without pre¬
judice to the provisions of article he* has
recourse against the person who by virtue of the
foregoing articles is liable to the injured
party, J, The owner of an animal is presumed
to be the person who keeps it."

In terms of the final section under the new draft the owner

of /

l1* Amos and Walton, Introduction to French Law, p.233, See
also H.McN, Benderson, 196*+ Juri d ic a1 Review, Vol,9>
at p.2^+7*

15 Unofficial translation of the Draft of a New Netherlands
Civil Code 6.3.11.
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of an animal is presumed to be the person who keeps it. This

obviously does not go as far as stating that the 'keeper' is the
owner but would probably operate to establish a presumption to
that effect. Again "the full implications of the proposed law

will only become evident after comprehensive Judicial interpret¬
ation.

As stated earlier the currently operative Netherlands law

(.Art. 1^-0*+ Burgelijkwetbock) was modelled on the French law where

in terms of Article 1385 of the Code:

"the owner of an animal, or the person making use
of It, while it is at his service, is responsible
for the damage which the animal has caused,
whether it was under his care or had strayed or
escaped from it." 16

It is also indicated above that the rebuttable presumption of

fault interpretation only prevailed until the latter part of
the nineteenth century when the Court of Cassation held that
mere proof of absence of fault was unsufflclent to rebut the

17
presumption and that it was necessary for the defendant to

18
estaolish force majeure or the plaintiff's fault. So in

terms of current interpretation the rule in France represents
a very real form of strict liability. Ownership of the offending
animal is not the criterion of liability in French Law for the

person /

16 Amos and Walton, Introduction to French Law, p.233. See
also H.McN, Henderson, 196*+ Juridical Review, Vol.9, 2V+
at p.2^+7•

17 Civ. 16.6.1896, S.1879,1,17,D. 1897.I.^33? all cited in
„ Amps and Walton, supya loctcU.18 Ci.v. 27.10.1885.D.P. 1886.1.207, S, 1886.1.33, Les grands

arrets, no. 112; Civ.8,1.I891*, L.p,l89l+. 1.^03; all cited
in Mas, and »a;tQbi sflprs loctcxt;.
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person liable is the one who is 'asking use of the animal',

While it is presumed that the owner is in this position of res-

jponsibility the presumption can be discharged by an owner who

proves that another party was in fact 1making U3e of the animal#

Whoever, In fact, enjoys the rights of control, command and utiliz-
19

jatlon of services is deemed to be tasking use of the animal. So

a hire-purchase possessor would be liable under French lew In

contrast to his equivalent in South Africa who would not be subject
20

to the strict Pauperian action. Logically enough the rule

cannot apply to wild animals until they are appropriated into

ownership but then it operates without reference to any special
21

conditions relating to wild animals, Belgian and Italian

legislators have followed the Code Napoleon closely and have also
22

imposed a rule amounting to a form of strict liability.
23

Henderson, writing in a Scottish law journal, indicates that

although, the doctrine of presumption of fault is dominant in

Belgium this approach has been criticised by Dekkers, a Belgian

comments tor, who holds it to be 'foreign to any ides of fault'
24-

and 'immoral'. The same Scottish writer states that in terms

of the Italian view:

"responsibility /

19 Civ.5.3.1953, 0.1953,4^3, note Savatier: cf Civ.8.1.195^,
B. 1954-.169; cited in Amos and v.alton, Introduction to French
LSHt P.233.

20 MQUbray y, Syfret, 1935 A.D, 199.
21 Amos and Walton, Introduction to French Law, p,233,
22 Belgium, C#C,art. 13o5; Italy, C.C.of 194-2, art.2052.
23 H.McN#Henderson, 1964- Juridical Review, Vol.9,244- at p.24-7•
2b nekkers, precis de Droit Civil Beige. Vol.2,para.259;

cited by Henderson, suara oo.cit.. p.24-9.
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"responsibility is based on the utility derived
from the animal - the enjoyment need not be
strictly economic, of course. The principle
of objective responsibility i3 adopted - i^bi
coaaooa, ioi et Incommode." 25

The 19lJ-2 Italian Coda evidently expressly exonerates the defendant

on proof of casus fortuitus, which means, not that the damages

were not attributable to his negligence but that he must establish

a breach of causal connection, in short, that the loss could not
26

have been avoided by him.

Although there is at present no common Nordic legislation

on this matter in terms of the recommendations of the Draft

Northern Code (as,20(1) and 21) any person holding wild animals or

dogs should be responsible for damage caused by them subject to

proof by defendant that plaintiff caused the damage himself
27

intentionally or through gross fault. Presumably the standard

delict provision would be applicable to damage caused by domesti-

jcated animals other than dogs.

Sarly law in regard to liability for animals in America

can be identified with Snglish law where it wss adopted. Prosser

recognises the background to the concept that "strict liability

is, in general, co-extensive with the obvious risk" as largely

synonoraous /

25 H.MCN.Henderson, 196^ Juridical pveview, Vol.9> 2M+ at p.2^8.
26 Ibid.
27 Ibid. „ pp,21+8 and 24-9•
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synonymous with the evolution of the Anglo American law on this
28

matter. Statutory considerations apart American law can be

considered from the same standpoints as English lav; i.e., cattle

trespass and scienter, although American authors apparently prefer

terminology such as "Trespassing Animals" and "Damage by Dangerous
29

Animals". The basic principles and some of the distinctive

features of American law can thus be considered under these heads.

U) Tiesppssfng

Harper and James illustrate the background to the common law

rule of the owner's strict liability in respect of damage occas-
30

jloned by the trespass of domestic animals, which has been
31

covered in the earlier chapter on English law, and proceed to

state that;

"The common law rule of strict liability is the
law in many states of this country in so far as
it has not been altered or modified by statute."

Prosser supports this contention;

"While this primitive idea of the identity of
the owner with the animal has vanished, it
remains the common law in most jurisdictions
that the keeper of animals of a kind likely to
roam and do damage is sirictiy liable for their
trespass." 32

Prosser proceeds to indicate that in the early days in the United

States /

28 Prosser, fcav of Torts, p.510.
29 Ibid.. and Harper and dames, The Law of Tort. pp.821 et see.
30 ijM'i p.822.
31 Buicra Chapter IX, pp.21 - *+0,
32 Prosser, Law of Torts, p.512,
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States many courts rejected the rule of strict liability for

animal trespass as being incompatible with established custom

which prevailed, particularly in the wast, and permitted cattle
33

to be erased free over large ranges, In some states local

conditions and custom has prevailed and the common law rale has

never been followed:

"In the Western states particularly, where cattle
are raised on a large scale, it is regarded as
more consistent with common sense and the welfare
of the general community that they be permitted
to oraae and roam over large areas of land without
involving their owners in the endless and continuous
actions for trespass which must necessarily attend
the English rule." 3*+

The anomalous extension of cattle trespass to encompass claims

for bodily injury has been adopted by the Jmerican states recog-
35

snising the action but is limited to cases where no superseding

cause intervenes to cause the damage or where the loss sustained

is entirely beyond the general type to be anticipated as a result
36 37

of the trespass of an animal, So in Kollenbeck v. Johnson

where defendant's cow trespassed into plaintiff's barn and crushed

the cover of on old cistern through which the plaintiff subse-

iquently fell, it was held that the defendant although liable for

the property damage was not liable in respect of plaintiff's

injuries which occurred as a result of causes entirely outside

the /

33 IkM«
34- Harper and James, The Law of Torts. p,823,
35 3 restatement of Torts, sec. 504-. comment (e).
3c Earner and Jones, The Law of Torts, p.828.
37 Hun*. **99» 29 fi.Y.S. 9^5j 61 N*Y.3t,Rep. 255 (189*0.
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the general sort of hazard to be anticipated from a trespassing

cow,

la modern American law the matter of .Animal Trespass is
38

largely governed by statutory provisions which the textbook
writers consider as falling into two categories, 'fencing out'
and 'fencing in' statutes, 'Fencing out' statutes provide that

where plaintiff has fenced his land in the proper manner (usually

stipulated) ha will be entitled to relief on a strict liability

basis whore animals break through, otherwise he will be compen-
39

;sated only when the animal owner was at fault. On the other

hand the 'fencing in' statutes require the owner of animal# to

fence or otherwise restrain them subject to strict liability for

compensation if he does not do so. Further, in some states the

common law rule has been restored by legislation and in many

states individual countries are at liberty to choose the rule they

wish /

38 Prosser, daw of Torts, p.512; Harper and James, The haw of
'W,t3, pp. 828

39 3»g# Ark, Stat, Ann, % 78,1207(19^7); "if any horse, cattle
or other stock, shall break into any enclosure, the fence
being of the height and sufficiency required by this Act,
or if any hog, pig or shoat shall break into same, the owner
of such creature shall, for the first trespass, make repar-
sat ion to the party injured, for the true value of the
damages he may have sustained; and for every trespass
thereafter, double uamages, to be recovered with costs ,,,
and for the third offence the party injured may kill
and destroy the beasts so trespassing, without being answer-
iable for the same," See generally Harper and James, supra
on.cit., p.829,
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kO
wish to apply accordingly the law may vary in different parts

of the state and from state to State, The diversity does not

end here for some states have introduced absolute provisions against

livestock running at large although in some the test is negligence
ifl

or wilfulness. Some statutes are Interesting examples of

civil law coloured with penal characteristics as* for instance,

one operating in Minnesotta whereby cattle and other livestock are

prohibited from being permitted to run at large but the owner is

only liable when he "knowingly permits" them to escape, a success-

sful suit resulting in an award of treble damages for the plain-
4-2

stiff* So although the common law rule of cattle trespass

applies in states which aaopted it, it is clear that its operation

is largely overshadowed by local enactments comprehensively

covering the matter of trespassing animals,

(ii) /

4-0 3,g« Ark, Stat, Ann, % 79-1140: "In ®11 countries in this
state, wherein there has been, or may be, submitted to the
people by Initiative Petition a prepared act prohibiting
horses, mules, cattle, hogs, sheep and goats, or any of
them, from running at large in said county or counties and
at an election held persuant thereto the electors voting
thereon have enacted, or shall enact such act, it shall be
unlawful from the effective date of such act for any such
animals, at any time during the year to run at large and
enter upon the fields and lands of such counties either
enclosed or unenclosed the owner of such animal or
animals shall be liable in damages fbr all damage they
may do ..." Harper and James, The haw of Torts. p,829.

4-1 Harper and James. The Law of Torts. pp.530 et „seo.
4-2 Minn, gtat, Ann, fas 34-6.16(194-6) and supra op.cit. p,831.
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Cii) Seepl.Q-i.do^ero^s
1^3

Prosser describes the lav in this regard in general terms

and it is clear that little difference exists between the American

and English lav on the matter although the American text book writers

arc inclined to shy clear of the ferae aoturae/mansuetae naturae

terminology. The above author refers to a distinction made between

animals which, by reason of their species, are by nature •ferocious,

mischievous or (intractable' and those 1 of a species normally harm-

{less1. Of the first class he states that regardless of domesti-

tcation they can never be regarded as safe and thus liability does

not rest upon any experience with the particular animal. As in

England knowledge of propensity in respect of the particular animal

must be proved in a claim for damages arising out of harm done by

an animal of the 'species normally regarded as harmless1, Prosser

suras up the application of scienter (wherein the American courts

appear to have largely followed the policy of English decisions)

by stating that:

"The strict liability is limited to the particular
risk known to the defendant," d-5

The Restatement of Torts has atteatped to overcome the common

law casuistry of case law allocation to the dual category by pro¬

posing s positive criteria to enable a particular animal to be

designated /

**3 Prossor, haw of Torts. p.5I3«
W- Ibid., p. iff.
<+5 Ibid., p.515.
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designated 'wild1 or 'domestic'» This coaaendable step intro¬

duces these definitions of the classes as follows:

"(1) J wild animal —- is an animal not by custom
devoted to the service of mankind at the
time and in the place where it is kept.

(2) A domestic animal — is by custom devoted
to the service of mankind at the time and
in the place where it is kept," *+6

In terms of this formulation on Egyptian camel, installed as a

curiosity to wander about the grounds of a Californlan motel

would doubtless be considered 'wild' regardless of its domestic

heritage of centuries of service to mankind in its native Egypt.

The definitions proposed in the Restatement of Torts do not re-

spresent any innovation from the line of thinking which can be
hn

traced in the case law - on both sides of the Atlantic, r but it

is certainly a satisfactory step towards generalization.

In terms of the test a person keeping a dog is not subject

to strict Liability unless there is scienter, except evidently,

in some states, where the scienter ingredient has been abolished
»f8

by statute. An example of this type of statute is one in

effect in Wisconsin:

"making /

**6 A Restatement of Torts. ^ p06.
*+7 Supra Chapter II, op - 4-8,
**8 For a full discussion of this type of statute see annotations

on the validity, construction end effect of statute eliminating
scienter as condition of liability for injury by dog or other
animal, 1 A.L.R. 111^(1919) and 14-2 >.L.R. '+36(19^3).
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"making the owner or keeper of any dog which
shall have injured or caused the injury of any
person or property, or Killed, wounded, or worried
any horses, cattle, sheep or lambs, liable to the
person so injured and the owner of the animals
for all carnage so done, without proving notice
to the owner or keeper of the dog or knowledge
by him that his dog was .mischievous or disposed
to kill, wound or worry horses, cattle, sheep
or lambs," h-9

This type of statute, referred to colloquially in America as a

♦dog bite1 statute has & counterpart in many states including

California where section 33^2 of the Civil Code reads as follows,

"The owner of any dog is liable for the damages
suffered by any person who is bitten by the dog
while in a public place o.r lawfully in a private
place, including the property of the owner of
the dog, regardless of the former viciousness
of the dog or the owner's knowledge of such
vieiousrxess. A person is lawfully upon the
private property of such owner within the meaning
of this section when he is on such property in
the performance of any duty imposed"upon him by
the laws of this state or by the laws or postal
regulations of the United States, or when"he is
on such property upon the invitation, express or
implied, of the owner." 50

The comment in the Restatement of Torts to the effect that;

"A ciog is no longer regarded as entitled to one
bite. It is enough that the possessor of the
animal knows that it has on other occasions
exhibited such a tendency to attack, human beings
or other animals or otherwise to do harm as

should apprise him of its dangerous character." 51

is not an innovation as far as Anglo American law is concerned

for /

^9 l*+2 A.L.R. ^36(19^3) at p» bifi-K
50 Buraen v. aloberson, 60 Cel. iteptr. 632,
51 3 Rest-temcnt of Torts. ss 509? comment (g),
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for the principle was recognised in the early English case of
52

Worth v. Gllling where scienter was held to be present in respect

of the owner of a dog which had never succeeded in a previous bite

but which had exhibited a vicious propensity by repeatedly growling

at passers by.

In America the scienter'action do~s not effect or exclude the

possibility of an action on negligence so while a horse may not be

dangerous and* indeed, even, while a particular horse my be docile

and tractable it may nevertheless be negligence to permit it to
53

run at marge in the streets, especially in certain circumstances.

Under the head of limitations to liability Harper and James

consider the tendency to apply the law of negligence in determining

the liability of the keeper of e dangerous animal, confined to his
%

own premises, in respect of persons injured while on such premises.

This, it is submitted, is a sensible approach recognising that an

individual who keeps a dangerous animal secure on his own premises

should, subject to infringements attributable to his negligence, be

under a less onerous duty than one who merely permits his animal

access to public places. The whole concept could clearly oe

employed in respect of any damage alleged to be caused by any animal

on the property of its keeper (in America the exception is apparently

restricted to dangerous animals). If South African law mad© use

of /

52 (1666) ju.it, 2 C*P,1, See sacra, Chapter II, p,5Q»
53 Harper and James, The Law of Torts, pp.821 et sea.
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of this device the unsatisfactory position prevailing, where a

'trespasser' is defined differently in the lex Aquilia and the

actio de oaaoerie. would obviously be eliminated.

Jt fundamental limit on common law liability under this head

is that an action will not succeed in respect of carnage outside

the risk area. So where the appearance of defendant's elephant

on the highway frightened plaintiff s horse which ran away it was

held that there was no liability becauses

''In this case the injury resulted not from any act
of the elephant but from the fact that his appear-
san.ce, ss he was passing along the highway, ceased
the horse of the plaintiff to become frightened
and unruly 55

Strict liability will not avail against the owner of an animal

which injures someone who deliberately throws himself within the

zone of danger. Thus, while contributory negligence is no defence

and will not bar recovery where liability is strict risks which a

person:

"deliberately and recklessly brings upon himself
are not within the range of perils which the
owner assumes by keeping the animal." 5-5

Circus cases represent the com..*on application of this principle

in America.

55 Scrlbner v. Kelly, 38 Barb.Ik, 1-5 (h.Y, 1862); Liability
for attack by mad dog known to be vicious, 3k Harvagrd
Lav Review, 770(1921) and sacra Chapter II, p.5k.

56 Harper and James, The Law of Torts. p.8k3.



225.

VH

COMPARATIVE SURVEY AND CONCLUSIONS

Cftflparafrivq ^m-y^y

Considerable diversity of approach exists in modern legal

systems with regard to liability for animals. English, Scots,

South African and American legal systems employ a number of actions,

both statutory and common law, to provide for relief in cases of

damage or injury by animals. European Civilian jurisdictions,

however, rely in general on an all embracing article or group of

articles to cover animal liability comprehensively. Having con-

ssidered the principles involved in English, Scots and South

African law and briefly surveyed the solutions employed in some

continental jurisdictions ana the United States of America a con¬

cluding comparative survey would seem justified. This will be

conductea under the following headss

(i) special strict liability actionsj (ii) general delict/tort
actions, and (iii) actions relevant to depasturization.

(i) All the jurisdictions surveyed above, with the possible

exception of Scotland, employ an action introducing strict liability

in one or other form. Two special strict liability actions exist

in English law to provide relief in cases of injury or damage by

animals. These are referred to as the scienter and cattle trespass

actions. The latter will be considered under (iii) supra for,

although /
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although it * somewhat anomalously, extends beyond mere depasturl-

szation, its prime function warrants its inclusion under that head.

In Scots law where scienter is not an indigenous concept it is

probably fair to say that, up until recently at least, roughly

parallel redress was frequently granted by the courts. So the

learned members of the Law Reform Committee for Scotland outlined

the application of 'scienter* and indicated that the rules enun-
1

:elated were similar, in general effect, to the law in England.

Similarly the author of a modern textbook on the law of delict in

Scotland treats the 1 scienter1 action fully and supplements
2

deficiencies in Scots case law with English decisions. Although

similar principles have been applied in England and Scotland for

well over a century in cases of liability for animals Lord Hunter
3

in Henderson v. John Stuart (Farms) Limited recently Intimated,

obiter, that the correctness of this approach is open to doubt#

Strict liability for animals, based on foreknowledge, In Scots law

has often been regarded as synonomyous with English scienter.

According to Lord Hunter, however, proof of actual foreknowledge

should, in Scots law, be confined to the realm of anterior accession

to dellnquence - a species of culpa. Although at present specul¬

ative it may well be'that the Inner House will in due course settle

the matter as to the existence of a strict liability action for

damage by animals. If a prognostication may be ventured it is

the writer's view that the trend of Scottish jurisprudence is likely

to /

1 Law Reform Committee, Liability for Animals, Cmnd.2185. supra
2 Walker, Delict in Scots Law, p.6^1 et seq. p.156 et peg.
3 1963 S.c. 245 at pp.247-2fb.



227.

to follow the approach of employing culpa as the sole vehicle for

redress - this solution already bears the stamp of approval of the

Law Reform Committee for Scotland,

In South African law the actio de oauoerie falls for consider¬

ation under this head. It can be compared, in outline, with the

scienter action of Bnglish law a form of which has also been employed

in Scotland C supra). Both the scienter and the pauperian actions

are instances of strict liability. Liability in the scienter

action depends upon possession in contrast to the pauperian action

where the touchstone is ownership. The whole question of who

should be liable in strict liability animal actions is relevant

and is argued fully below. The background to the above distinction

lies in the fact that the rationale for the scienter action is the

possessor's fault in failing to observe his duty to restrain the

animal In his possession when he knew of its dangerous propensity

or when this can be imputed. In contrast the touchstone of

liability in the pauperian action is the fault of the animal for

which the person who enjoys the benefit of ownership is deemed

responsible. The scienter action applies to all types of animals

but different rules apply as between animals ferae naturae ana

mansuetae naturae? the act^o de pau aerie only applies to domes-

sticsted animals which, historically, were evidently considered

capable of fault. The English dichotomy and the South African

limitation /
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limitation to a particular class of animals can be contrasted

with the solutions of continental jurisdictions which generally
embrace ail animals within a single rule. Proof of knowledge

of the animal's propensity to commit the act complained of is a

prerequisite to success in the scienter action although this is

imputable in the case of damage by animals 'ferae naturae'. Wo

such concept exists in pauperian law where it is necessary to

prove that the animal acted contra naturam sui generis. There

is no similarity whatsoever in these ingredients. The ferae

naturae/mansuetae naturae dichotomy, fundamental to the scienter

action, has no relevance in the actio de pauperis which, as was

stated earlier, is only concerned with domesticated animals.

.Although the defences are not the same, certain points of similarity

exist. Contributory negligence is a good defence to the scienter

action, and liability may be partially reduced by the operation

of the Law Reform (Contributory Wegligence) Act 19^5» s.l(i). The

defence of plaintiff's fault in South African law does not, however,

admit the Apportionment of Damages Act, 1956 for the reasons set out
k

above. The English action is, perhaps surprisingly, not subject
5

to a special defence of trespass but in South Africa 'trespass'

is a defence insofar as the pauperian action does not avail a

plaintiff /

** Suora Chapter V, p. 182.
5 Williams, Animals, pp.326 and 331-332.
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plaintiff who had no lawful right to be at the place where he was
6

injured. The whole question of whether strict liability should

be limited where the damage or injury occurs on the property of the

animal owner is a significant one. Finally volenti non fit

injuria is recognised as an independent defence to the scienter
7

action in English law, and has had unfortunate consequences in

limiting strict liability as between employer and employee. This

defence is not applicable to the actio de pauperis and, although

in Scotland in the past servants injured by animals have been sub¬

jected to the same severe exclusionary rules as they have in

England, the dictum of lord Hunter in Henderson v. John Stuart
8

(Farms) Limited would indicate that proof of actual foreknowledge

should be confined to the realm of anterior accession to delin-

:quence and in this context can have no possible effect on the well

recognised duty of care owed by employer to employee.

The modern civilian systems impose a very strict duty on the

owners or keepers of animals. The provisions of the Code liapoleon
9

have been followed closely in Belgium and Italy, In France

responsibility is based on a presumption of fault, reasoning from

the basis that the individual who had legal control of the .animal
10 H

failed to observe the requisite duty of care, /*s indicated above

the /

6 Supra Chapter V, p.l8j at sea.
7 supra Chapter II, p.63,
8 1963 S,C.24£ at p.251 gt seo.
9 Belgium, C,C. art, lj85, Italy C,C, of 19^2, art. 2052,
10 France, C.C, art. 1385*
11 Supra Chapter VI, p.211-212.
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the presumption of French law is no longer rebuttable by mere

proof of absence of fault but can only be displaced on proof of

force majeure, fault on the part of the injured party or third party

fault equivalent to casus. Thtts in contrast to the pauperian

action of South African law liability is not limited to the owner

anu there is no limit on the class of animals covered by the article.

Moreover the law prescribes no special rules a3 to the nature of

the animal's conduct (cf. contra naturam sui veneris in South

African law), and the scope of the competent defences appear to

be more limited than in South Africa. The counterpart strict
12

liability article in the Netherlands code is less onerous with

regard to the owner. In terms of judicial interpretations fault

can be rebutted by the defendant in anyway. In Germany two articles

in the £,G,B» impose strict liability upon the owner of an animal

which kills or injures a person or damages property. If however

the damage is caused by a domestic animal which is kept to serve

the calling, occupation or support of the owner, the owner escapes

liability unless he failed to observe the standard of care required

by everyday interactions. This provision is, however, subject

to the further exception that, even If the owner did fail to observe

that standard of care, liability will not arise if the damage would

have been caused regardless of the exercise of the standard of care.

Contractors /

12 Ibid.
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Contractors of animals are also covered by these strict provisions.

The details in regard to ascertaining who is an owner are sat out
13

suave, and it should be noted that the group of persons affected

is wider than •owners' for pauperian purposes. Third party inter¬

vention i3 a good defence to liability under the German articles,
but the defences are more limited than the English and South African

strict liability actions. Statutory changes aside the scienter

action is employed in all the American states which adopted English

law. In a number of states, however, the requirement of proof of

scienter has been abolished by statute in certain cases of damage
llf

by dogs. Examples are Wisconsin and California, The Wisconsin
15

statute is wider than the ixjgs get (1906 - 1928) applying to

England and Scotland. The former enactment covers all damage by

dogs and the latter is restricted to damage to livestock including

poultry. The Californian statute only covers injury to persons.

(ii) The general delict/tort action is available for animals

claims in the three jurisdictions considered in detail above. The

appropriate action Is the tort of negligence in English law, and

the lex Aauilla in South Africa and Scotland. There can be no

doubt that it is most important in Scotland where it is possibly

the sole remedy - statutory consiaerations aside. The lex Acuilia

is /

2-3 Ield., p.209 et sec.
Ibid., pp. 221-222.

15 Supra Chapter II, p.8l.
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is also of special importance in South Africa for it is the only

appropriate means of redress in cases of damage or injury by wild
16

animals. It has been maintained that a presumption of culpa

operates in favour of the plaintiff who sues for damages resulting

from injury attributable to a habitually vicious animal, but the

author has reservations as to whether this can be regarded as

settled South African law* Although it is submitted that this

aspect of South African law is not finally established there is no

aoubt that proof of the owner's knowledge of an animal's vicious

proclivity Will often be relevant in an Aquilian action as an

element of the proof of culpa. As proof of this ingredient in

England would entitle the plaintiff to strict liability relief

unuer the scienter action it is of no great significance in relation

to the tort of negligence. Foreknowledge of vicious propensity is

clearly equally relevant to proof of culpa in Scots law, and this

may be a factor which has contributed to the confusion in that

system for, as lee has pointed out, culpa can let in scienter by
17

the backdoor. In England and South Africa the general action

is apposite in cases where the defendant is not one of the limited

class ('possessors' and 'owners' respectively) liable under the

strict actions. In ail three jurisdictions the general action

provides for relief against anyone who can be proved to have owed

a /

Suara Chapter V, p. 192.
17 Supra Chapter III, p.90.
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a duty or be 'in culpa1 with regard to injury or damage by an

animal*

In modern times one of the most important aspects of animal

liability relates to claims arising from accidents on the road

involving animals and motor vehicles. The strict scienter action

of 3nglish law would only be relevant to these cases if the animals

involved were known to be dangerous. As the possibility of this

is clearly remote, claims devolve upon the tort of negligence, and

its operation is restricted by the rule that the owner or occupier

of land adjoining the highway is under no auty to prevent his

domestic animals, not known to be dangerous, from straying onto
18

the highway. This is known as the rule in dearie v, WallbanK.

Similarly in oouth Africa the actio de pauperis is unlikely to be

relevant for the circumstances of an animal's passive involvement

are likely to exclude the requisite 'contra naturam sui veneris'.

In South Africa, however, no rule analogous to Searle v. uallbank

operates although it appears from recent cases that the approach

of the Supreme Court is to limit the right of the motorist to claim

damages from an animal owner when the accident occurs in a rural
19

area. The so-called rule in Searle v. wallbank does not apply

in Scotland where, although there is no absolute duty to fence or

prevent animals having access to the public highway, the occupier

of /

I® Supra Chapter II, p.7& et sea,
3-9 duora Chapter V, p,202 et sea.
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of fields adjoining a highway is bouna to take reasonable care to

prevent his domestic animals froia straying onto the highway where

there is a foreseeable risk of such straying causing injury to
20

persons using the highway. The Outer House decision in Gardner

v. .-filler should probably be read in the light of the fact that the

accident occurred on a busy road in a densely populated area. It

is probable that the Inner House would not be readily inclined to

find against an animal owner in an action arising from an accident

in a remote country area. In American states recognising scienter

this action does not exclude the possibility of an action based upon

negligence. Regarding liability for animals on the highways in

America as in England there may be strict liability on the basis of

scienter as to dangerous traits but, doubtless more common in

practice, liability founded on negligence in looking after the
21

animal. The rule in dearie v. wallbank apparently does not

apply in America for it is not mentioned by the textbook writers.

Continental jurisdictions do not employ special rules to deal with

animals on the road and the various articles in the relevant codes

are intended to be all embracing.

(iii) Regarding special actions to redress depasturisation the

English Cattle-Trespass action, the South African actio de p&stu

and /

20 Gardner v. Mirier* 19&7 3.L.T. 27 and supra Chapter IV, p.162
21 Prosser, Torts. p,5l3» n.67* et sec.
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anci the Scottish Winter Herding Act can be the subject of comparative

consideration. In terms of the English cattle trespass action the

owner of certain types of domestic animals is liable for the damage

caused by their trespass; and similarly under the actio de oastu,
strict liability is imposed on the owner of an animal which tres¬

spasses on another's property and carnages crops or plants. The

South African action is also ilmitea insofar as the class of animal

is defined by the courts and excludes poultry, whereas poultry is

covered by the English action. The Scots statute governing this

matter also covers a limited class of animals - oxen, cows, horses,

sheep, swine and goats, A further distinction is that in South

African and Scots law respectively liability under the actio de

pastu and the Winter Herding Act is limited to damages resulting

from dapasturization, whereas the English cattle trespass action

covers any damage, subject to the limits imposed by the rule as to
22

remoteness, which occurs on the plaintiff's property. A ^i$n

created by the Scots act covers the expenses of keeping the animal

until the penalty is paid, but does not cover damages resulting

from the straying. Ho lien, operates automatically in connection

with the English cattle trespass or South African de oastu action

but the right to empound is coverned by independent legislation

in these jurisdictions. Although some American states adopted the

cattle /

22 Suura Chaptc-r II, p.29 et seG.
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cattle trespass actions, others, particularly those in the vest,

found it incompatible with prevailing custom which permitted cattle

to graze freely over large areas. In modern American lav the

majority of states control the matter by statutes which often provide
23

for strict liability and some of which provide for penal damages.

Where the cattle trespass action is recognised, it is extended, as

it is in England, to claims for bodily injury, but is limited to

cases where no superseding cause intervenes and where the loss

sustained is not entirely beyond the general type to be anticipated

as a result of the trespass of an animal. The European juris¬

dictions do not employ special rules In regard to depasturization.

Conclusions

Gertain fundamental questions emerge from the material surveyed

above and the comparisons drawn earlier in this thesis. In the

writer's view these are as follovss (1) The determination of a

basis for liability and its limitations, if any. (2) The deter¬

mination of the parties who should be liable, A host of subsidiary

questions arise under these two heads, and the writer will attempt

to deal with some of them in the following pages,

Px-goosa]^ yegayqing thp, determination of a .basfs for jiab^fty

and Us jimUatiobs.

The /

23 aunra Chapter VI, pp.218 - 219.
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The preponderance of modern legal systems demonstrably favour

the imposition of some form of strict liability in cases of damage

or Injury by animals. The writer believes that this tendency is

logically justifiable. Animals are by definition animate and

potentially agents of independent dangerous action. Historically

legal systems have long recognised this and have created special

categories of strict liability. Ownership or possession of an

animal clearly imports a risk to third parties which docs not

necessarily have any bearing upon the positive conduct of the owner

or possessor. In contradistinction mere ownership or possession

of a motor vehicle creates no risk in respect of third parties, and

risk only arises when the owner or possessor commences positive

conduct - begins to drive the car. The distinction is between an

animal which is a risk in Itself and most of man's other possessions

which being inanimate are only a potential risk but become a risk

when man assumes positive control. An individual in a locked room

bounu hana and foot and incapable of motion is subject to no risk

arising from a bottle of lethal poison in the same roon, however,

if the room Is also occupied by e snake or vicious dog the risk

position is obviously very different. Thus although culpa may be

an appropriate touchstone in respect of man's inanimate possessions

there seems justification for Imposing a more strict rule where man,

for his own profit or pleasure, assumes control of animate and

potentially uangerous creatures. The writer is of the opinion

that /
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that the age-old recognition of liability for animate possessions

is valid and, subject to certain limits, worthy of retention.

If the risk arising from animal ownership was the only factor to

be considered the solution would be simple - namely to introduce

legislation to provide for the destruction of all aniraals and to

prohibit ownership and breeding. But animals have a very real

social utility and a compromise solution is thus desirable. 3o

as Fleming sayss

"There is enough social usefulness in most dangerous
animals, whether wild beasts in the zoo or circus
or ferocious stud bulls on the farm, to preclude
them from being outlawed, but the special risk they
present entails a corresponding obligation on the
keeper to keep them at his peril," 24-

Having decided that some form of strict liability is appropriate

the next 3tep is to consider an appropriate criterion. The tendency

to impose strict liability in respect of animals of a particular

species (as in the scienter action and English Law Commission re-
25

: commendations) has clear failings and has not proved successful

in England. Although the idea of a variable rule depending upon

whether the particular animal falls into a * dangerous' or *non

dangerous1 class is superficially attractive, experience in England

has shown that difficulties of proof do not assist the plaintiff

in obtaining redress. It is submitted that the test for strict

liability /

24- Fleming, Sorts. p,lo9«
25 Supra Chapter II, p.73 et..seg,.
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liability should not be by reference to the question of (i) into

what category the offending animal falls or (ii) the degree of

knowledge of propensity attributable to the owner, as these criteria

have been proved to be completely unworkable. In the writer's view

It is valid to draw a distinction between cases in which damage

results from airect physical causation attributable to an animal

and those wherein damage results from a situation in which an animal

is merely Involved in a passive capacity. It is therefore proposed

that strict liability should be imposed, subject to the limits set

out hereunder, in all cases where damage is directly attributable

to an animal either on account of an intact nexus of physical

causation or on account of some attack, but that where damage

results indirectly from a situation in which an animal is merely

involved in a passive capacity the touchstone should be the owner's

negligence. The advantage of this type of dichotomy is that the

ingredients of proof necessary for success in each case will be

limited to facts pertaining to the actual Incident and will not

involve the proof of such difficult matters as (i) the particular

animal's place in a general class of animals or (11) knowledge of

an animal's previous vicious conduct attributable to the owner.

The solution proposed, in outline, above is basically at one with

the rationale of the civil law which provided special strict liability

actions for direct injury to persons or other animals caused contra

naturam /
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naturaai (in classical Roman law any undomesticated conduct, e,g,

kicking, goring, biting) and for direct damage to pastures. In

other cases where animals were merely involved the lex Aauilia was

apposite,

A significant special aspect of the whole question of liability
for animals arises in regard to accidents involving animals on the

highway. In modern times, with fast moving traffic, the incidence

of this type of accident has multiplied alarmingly. During 1958
in England and Wales about one per cent, of road accidents causing

personal injury were considered by the police to have been contri-
26

;buted to by animals. South African statistics indicate that

in 1961+ about 2,7 per cent, of motor accidents were attributable
27

to animals. There is a conflict of interest between the motorist

and his right to use the highway and expect reasonable conduct from

other road users and the animal owner who may, in certain parts of

a given country at least, be unduly burdened by a rule that he should

effectively restrain his animals frosa straying onto the road, The

English rule in dearie v. Wallbank leans over too far in favour of

the agriculturalist. In accidents involving animals in a passive

role (on the road) and in accidents arising therefrom the touchstone

for liability should be culpa or negligence. This would certainly

be appropriate for England, Scotland and South Africa for in all these

jurisdictions /

26 Law Com, Ro.13, Civil Liability for Animals, p.2*+.
27 Carey Miller, Animals on the Road, (1969) 86 S.A.L.J,
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jurisdictions the balance swings from the busy road passing through

built up areas to little used roads traversing rural areas. Clearly
a different standard should be applied depending upon factors such

28
as the nature of the area in which the accident occurs. The

broad principle of culpa (or negligence) is sufficiently wide to

permit the standard to vary depending upon particular circumstances*

It is submitted,therefore that the principle of strict liability

should give way to culpa in ascertaining liability arising from

accidents involving animals on the road,

A further limit should be placed upon strict liability where

the injury or damage does not result from direct physical causation

attributable to the animal. The proposed rule of strict liability

is introduced because ownership or control of an animal entails

assumption of a dertain risk of damage or injury. The risk is

distinguishable from the risk potentially applicable to man* s

inanimate possessions because an animal is animate and thus capable

of independent physical harm. The writer believes that an owner's

strict liability should not extent beyond the reasonably lively

limits of damage attributable to an animal's animate characteristics

and in this connection it seems reasonable to draw a line at physical

causation. Thus if the terrifying roar of an African lion being

transported by mobile cage through the streets of a staid northern

capital /

28 Ibid.-t suara Chapter II, pp.?8-79j Chapter IV, pp.l62-l63
and Chapter V, p.201.
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capital causes a blind man so much fear that he panics and runs

into the road under the wheels of a car, then the action which he

(or his dependants) bring should, it is felt, be based upon the

general principles of the law of rBgligence, It is thought that one

exception should be permitted to the limitation applicable to cases

of non physical causation, viz#} where the damage or injury results

from an attacx by an animal# Here, subject to the ordinary rules

of remoteness, strict liability should apply, Therefore where a

child is charged by a bull, and, in attempting to escape over a

fence, sustains injury it is considered that although the injury

is not attributable to direct physical causation on the part of the

animal strict liability should be Imposed because the injury resulted

from an attack by the animal# To succeed under this head the

plaintiff will have to establish (i) that the animal attacked him

and (il) that injury resulted from the attack.

The rule of strict liability envisaged should be subject to

certain set defences available to the owner# The writer believes

that justification exists for permitting the defence of fault of

the plaintiff which should be permitted to operate as a total

defence or, in conjunction with the appropriate Apportionment Legis¬

lation, as a partial defence to liability. The writer does not

consider that justification exists for permitting the inclusion of

the defence Known as act or fault of a third party. As will be

seen /



2lf3,

seen below the question of who should be liable is largely eon-

tsidered in the light of 'who is best able to insure?' In keeping

with the tendency of strict liability directed against the animal

owner it seems logical to limit the defences available, for the

owner should cover himself against claims for aamages which may

arise as a result of the risk which he has introduced into society.

As is stated above, in the writer's view, the defence of plaintiff's

fault is relevant but an extension to fault of a third party does

not seem justified. Volenti non fit in.iu.rla is inclined to overlap

with the defence of plaintiff's fault and it does not warrant in¬

dependent recognition. Indeed there is a positive argument against

such recognition for in England the doctrine of voienti has limited

strict liability between employer and employee with consequences
29

that have been widely criticised. One of the principle difficult-

:ies which arise in deciding upon a limit to strict liability is in

regard to incidents which occur on defendant's property where the

damage is attributable to his animal. In South African law a

plaintiff's right to damages has been severely limited in these

circumstances. The result is somewhat anomalous for plaintiff is

in a stronger position if he employs the iex Aauilia than if he
30

relies upon the strict actio de pauperis in this type of case,

A /

29 Supra Chapter II, p.77*
30 Supra Chapter V, pp,185-l86, 196-198.
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A possible solution is to preclude the operation of strict liability

entirely where the damage results from defendant's animal and occurs

on his property. The determination of liability would then devolve

entirely upon the general delict/tort action under the head of

occupier's liability. This, however, probably goes too far in
31

favour of the animal owner and a provision which operates to

limit strict liability in certain circumstances would be more satis-
32

:factory, The Californian 'bog Bite' statute has this effect,

and imposes liability upon the owner of a dog where the plaintiff

is bitten while lawfully In a private plac6, including the

property of the owner of the dog For the purposes of the

statute a person is lawfully upon the private property of such

owner:

when he is on such property in the performance of
any duty imposed upon him by the laws of this state
or by the laws of postal regulations of the United
States, or when he is on such property upon the
invitation express or implied, of the owner,"

The writer is of the opinion that there are no valid grounds for

limiting the right of a claimant to strict relief when his presence

on the owner's property was sanctioned by statute as in the case of

policemen, postmen, meter readers, etc. Parties whose presence is

based on contract with the owner or express invitation should also

enjoy /

31 Supra Chapter VI, p*223,
32 Gaiifornian C«C. sec»33^2 supra Chapter VI, p.222,
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enjoy an unfettered right to redress. The crucial question is

whether any limit should be placed on the right of individuals

whose presence does not result from legal right or duty, contrsct

or express invitation. Under this head comes the large category

of travelling salesmen, purveyors of religious dogma, all other

uninvited visitors and those whose presence he has positively pro¬

hibited, An •unlawful presence' criterion might tend to import

the special 'trespass' of English law which would not be compatible

with Scottish or South African legal principles. In respect of

this category of potential claimants the writer believes that an

animal owner should be permitted to refute liability by recourse

to either of two defences; viz, either (i) that the plaintiff had

no right to be on the property of the owner or (ii) that the owner

took reasonable steps to communicate the knowledge of his animal or

aaimals presence to the public. These defences would only operate

in respect of persons other than those who entered the owner's pro¬

perty under legal right or duty, in terms of a contract or an express

invitation. The second defence proposed is particularly apposite

and warranted in the case of fariaers who often keep dangerous

animals but no so partly in the public interest. In their case

it seems that liability to the uninvited visitor class should be

precluded if thay have erected signs indicating the presence of

and /
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and, if appropriate, potential danger of animals on their land.

The writer feels justified in proposing that this defence should

not be extended to encompass all cases occurring on private property

but should be limited to the scope of incidents involving the animal

belonging to the lawful occupier of the property. To extend the

defence would tend to punish the fault of the plaintiff in entering

the property without right which could be unrelated to any fault

vis a vis the injury sustained. Further whan the animal owner is

not the occupier of the land where the accident occurred he must be

permitting his animal to move about, often for pleasure or profit,

thereby introducing a greater risk to society and therefore should

not benefit from a limitation of liability merely on account of the

injured parties fault quoqd the place at which he sustained the

injury. The incidence of the defences of casus arid vis ma.ior is

very limited and the writer does not consider that they should be

included. Their exclusion will have a negligible effect in in-

jcreasing the scope of an animal owner's strict liability and in

remote cases where they might be apposite they would strike a some-

jwhat anomalous chord amongst the other defences proposed - all of

which are based upon some element of fault attributable to the

plaintiff. Glamour from the farming lobby has long demanded

special treatment for farm animals and it cannot be denied that

the /

33 As with the Galifornian C.C. sec.331+-2 supra loc.cit.
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the social utility of these warrants consiaerstion. Germany deals
3^

with the problem directly and provides for a less onerous standard

in the case of domestic animals kept to serve the calling, occupation

or support of the keeper# The writer has not made any direct

proposals on these lines but two aspects of the above general pro-

sposals would tend to mitigate the position for the farm animal

owner# The first is the proposed limitation, of strict liability

from accidents occurring on the highway - obviously these often

involve farm animals. The second Is in regard to the special

defences suggested to deal with injury or damage occurring on the

land of the animal owner#

Tfredeti^lflaUofi, of par tJLes who shpufd fre \labje.

The problem of assigning liability is fundamentally a choice

between two theoriesj first that the owner Quoad his acceptance
of ownership and the ensuing risk should be responsible for strict

liability damages, secondly that a party in immediate control or

custody of an animal should be responsible for ensuring that it

does not do damage to person or property. The strict liability

actio de pauoerie of Roman lineage, still employed in modern South

African lav, assigned liability to the owner. The English scienter

action is available against the possessor which widens the group

restricted /

3*+ gapra Chapter VI, p,207.
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restricted to owners, stated above the rationale here is the

possessor's fault in failing to observe his duty to restrain the

animal when he knew of its uengerous propensity. Most continental

systems have a special class of 'keeper* normally wider than mere

owners* The proposed basis for liability is a strict rule eman-

i a ting from, the risk voluntarily assumed by one acquiring ownership

of en animal. The writer believes that strict liability in this
35

context shoulu be basically limited to animal owners, subject to

certain extensions set out hereunder, and that 'keepers' in the

wide sense of those having some duty quoad the animal should be

distinguished and any failure by this group effectively to restrain

an animal should be treated under the head of fault# Theory of

responsibility aside liability of the owner is defensible on prag-

smatic grounds. The availability ana low cost of insurance pro-

jvldes clear justification for recognising a duty to insure encum-

tbent upon animal owners. The insurance factor is relevant for

strict liability is only valuable to injured persons if it assists

in assuring reparation for loss. If the legislation sets out

from the standpoint of attempting to ensure that loss is repaired

in a certain field then the question of who is best able to insure

is clearly relevant in modern delict. In regard to damage or

injury by animals the owner is clearly best aale to arrange cover

and /

35 Cf. Supra Chapter VI, p.211.
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end should, indeed, be regarded as responsible for arranging cover#

American states recognise this in their 'Dog-Bite statutes' Witness
36

California Civil Code 33^» following are some up to date

figures regarding the cost of insurance against claims arising from

damage or injury by animals# These figures were furnished by the

Royal Insurance Group,

Animal Risk Amount
of cover

Premium

Dog legal liability for
bite by or for
attack to Livestock

up to
£100,000

£1—10 p * a •

All or any
livestock
kept on a
farm

.

•

legal liability
arising out of
claims in respect
of accident^
caused by animals
on the highway,
(This is Included
in a general farm
third party policy,)

•

up to
£100,000

Premium depends upon
size of farms

50 acres £1-10 p.a,
100 acres £2,2,6 p«a.
200 acres x2,l5«<* p.a,

1,000 acres £6,7.6 p.a.
+ 7/6 per unit of 100
for every 100 acres
over 1,000,

If legislation on the lines of the foregoing proposals are imple-

smented in England, Scotland and South Africa the cost of insurance

would be likely to increase.

It /

36 Supra Chapter VI, p.222,
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It is proposed that 'owner* for the purposes of legislation

should Include the owner, the legal guardian of any minor who owns

an animal and any person who was responsible under the above two

heads where the owner had ceased to own the animal until some other

person becomes owner thereof. The first extension, particularly

necessary in respect of English law, is adopted from the recommend-*

sations of the English Law Commission but modified to the extent

that a legal guardian is placed in the position of responsibility

rather than a person of whose household the minor is a member.

Again the duty to insure is relevant. It seems perfectly justif¬

iable that a guardian should be responsible for the potentially

dangerous animals which a young person for whom he is responsible

chooses to keep. Secondly it is proposed that the owner of an

animal shall, from the point of view of potential responsibility,
remain owner, regardless of escape or dispossession of the animal,

until somd other person becomes owner. This rule should assist

in obviating the difficulty of finding a proper defendant in cases

of damage by wild animals which have escaped and may be legally

regarded as res pulllus. Obviously enough the practical success

of this device depends upon establishing the correct identity of

the earlier owner, but this difficulty exists in any esse of damage

by animals apparently * ownerless*,

3y /
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By way of summary It can be stated that the writer concludes

that strict liability should be imposed where animals cause direct

injury to persons or damage to property, movable or immovable.

Direct injury or damage is intended to cover ail harm with the

exception of the two limits set out below. For claimants to

succeed under a strict liability provision it should merely be

necessary for them to establish, on a balance of probabilities

that the animal caused the damage and that the defendant was the

owner. Thus an action will lie against the 'owner' of a dog

which bites, a steer which tramples or eats pastures or a horse

which knocks someone over, The defendant will only be able to

escape liability by establishing one of the defences or by proving

that he is not the 'owner* as defined. The two limitations to

the operation of the strict rule are (i) where the injury or damsg

occurs as a result of an accident on the highway involving one or

more animals and one or more motor vehicles and (il) whei's the

injury or damage occurs as a result of an act or occurrence which

is not directly attributable to physical causation on the part of

the animal unless the damage occurred as a result of an attack by

the animal in which event, subject to the ordinary rule as to

remoteness, the strict rule bhall apply. The strict rule envisag

will in no way affect the right of an individual to relief, on the

basis of fault, under the general delict/tort action.
The /
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The proposed defences are based on the principle that

liability should only be limited in circumstances amounting to

fault on the part of the plaintiff. Thus proof of fault attriuut-

:able to the plaintiff may absolve the defendant of liability in

whole or in part. Defendant will also be able to avoid Ilaoility

in certain eases when the incident occurred on his property and

involved his animal. In these circumstances, unless the plaintiff

had a legal duty to attend on the property of the defendant or was

present as a result of a contract with the defendant or an express

invitation from him, the defendant will be freed from x^esponsibility

if he can show that (i) the plaintiff had no right to be on his

property or (ii) that he took reasonable steps to communicate

knowledge of the animal's presence to the public. fly analogy this

defence will apply to plaintiff's property damaged on the defendant's

land,

'Owner' as defined will include the owner of the animal or the

legal guardian of any minor who owns an animal or any individual

who was keeper in terms of the Bill when the owner ceased to be

owner of the animal until some other person becomes owner thereof.

Finally to those who might venture that this esoteric subject

is without practical significance the writer would refer to the

frightening possibilities envisaged by Qrwells
"As /
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"iis soon es they were well inside the yard, the
three horses, the three eovs, and the rest of
the pigs, who had been lying in ambush in the
cowshed, suddenly emerged in their rear, cutting
them off ., At the sight, several men
dropped their sticks and tried to run. Panic
overtook them, and the next moment ail the animals
together were chasing them round and round the
yard. They were gored, kicked, bitten, trampled
on* There was not an animal on the farm that did
not take vengeance on them after his own fashion,
3ven the cat suddenly leapt off a roof on to a
cowman's shoulders and sank her claws in his neck,
at which he yelled horribly, At a moment when
the opening was clear, the men were glad enough
to rush out of the yard and make a bolt for the
main road. /aid so within five minutes of their
invasion they were in ignominious retreat by the
same, way as they hac come, with a flock of geese
hissing after them and pecking at their calves
air the way,® 37

37 Orwell, Animal Form, pp. 37 - 38.


