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CHAPTER 5

The Legal Basis of Claims to Submarine Areas, and the

Nature and Limits of Such Claims Prior to the 1958

U.N. Geneva Conference on the Law of the Sea: Their

Relation to Modern Claims

1. Introduction

It has been noted above that in the case of land areas

both state practice and judicial precedent concur in extending

the sovereignty of some states to all land areas - with the

possible exception of the polar regions. In the case of

maritime areas, on the other hand, modern practice has been

to attribute sovereignty to individual states over what are

relatively minute - but for one reason or another, the most

significant — portions of the sea. Although the boundaries

between individual sovereignties and areas not under the

sovereignty of any single state may fluctuate, the general

principle is clear. Divergence in state practice concerning

submarine areas, however, probably does not yet warrant more

than very broad enunciation of several principles: possibly

there is no longer a choice between the division of the sea¬

bed and subsoil of the oceans and seas between littoral states,

and the limitation of sovereignty to relatively narrow coastal

areas; there is al^o the possibility of a new international

regime based on the concept of common heritage for sea-bed

areas beyond national jurisdiction, under which no state

shall claim or exercise sovereignty.



370.

Delimitation of submarine areas has, in the practice

of states, involved the division of the sea and ocean bed

into a number of zones, each with its own boundaries. First,

submarine areas lying under the internal waters of a state

customarily share the status of the superjacent waters and

are under the sovereignty of the littoral state. Secondly,

submarine areas underlying territorial waters share a

similar status. It has been accepted custom that the

delimitation of these areas in principle follows the delimit¬

ation of the superjacent waters, in respect both of seaward

extent and delimitation of boundaries with regard to adjacent

and opposite states - of course, adjustments may be desirable

in practice. Beyond the limits of national maritime sover¬

eignty, however, claims to submarine areas present a separate

problem."1" In this chapter attention will be directed

primarily to the characteristics of the claims - the practice

of states prior to the adoption of the 1958 Geneva Convention

on the Continental Shelf.

1. Cf. UN DOC.A/Res. 2340 (XXII), 18 December 1967; A/Res.
2467 (XXIII), 21 December 1968; A/Res. 2574 (XXIV),
15 December 1969; A/Res. 2749 (XXV), 17 December 1970;
A/Res. 2881 (XXVI), 21 December 1971. See Shigeru Oda
(ed), The International Law of the Oceans: Basic
Documents (Leiden: Sijthoff, 1972), Part II, pp. 33
et seq. For discussion, see E.D. Brown, The Legal
Regime of Hydrospace (London: Stevens & Sons, 1971),
pp. 113-23; D.W. Bowett, 'Deep Sea-bed Resources: A
Major Challenge', 31(1) Cambridge L.J. (1972), p.50.
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2. State Practice Before the 1958 Geneva Conference

Customary international law may be created by state

practice i.e. practice by states from which their vieivs
2

about customary law can be inferred.

State claims to portions of the seabed are by no means

recent in origin. It is possible that, except for fisheries

zones, all claims to sea areas, of whatever extent, may be

regarded as including by implication the submarine areas

within their limits. Claims to particular areas offering

pearl oysters, chank, coral, sponges and beche—de-mer are

3
of ancient origin; but although these claims are significant

as precedents for present and future practice in relation

to the appropriation of specific knoxvn submarine resources,

they do not constitute real territorial claims. They are

claims rather to the exclusive exploitation of resources

which may be appropriated to private or public property;

2. See generally, Clive Parry, The Sources and Evidences
of International Law (Manchester U.P., 1965), pp. 13
et seq; Zdenek Slouka, International Custom and the
Continental Shelf, (The Hague: Nijhoff, 1968), pp. 10
et seq; Anthony A. D'Amato, The Concept of Custom in
International Law (Cornell U.P., 1971), pp. 128 et seq;
Michael Akehurst, 'Custom as a Source of International
Law', 47 BYIL (1974-75), p.l. 'Emerging customary laws
... of the sea have found expression in many political
statements, in declarations of governments, in laws and
regulations implemented by coastal states ... '. See
dissenting opinion of Judge Padilla Nervo, Fisheries
Jurisdiction Case, ICJ Reports, 1973, pp. 43-44. In the
Anglo-French Continental Shelf Arbitration, Judge Briggs
declared that 'Article 6 [of the 1958 Geneva Convention
on the Continental Shelf] is expressive of customary
international law - a view already held by some Judges
of the International Court of Justice in 1969 in the
North Sea Continental Shelf cases - has been substantially
strengthened by the subsequent practice of states...'
Miscellaneous No. 15 (1978), Cmnd. 7483, pp. 120-26.
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with the resultant disappearance of these resources, it may¬

be assumed that no residuary claim to the area in which the

resources were found would remain.

Similarly, the disputed claims to polar regions put

forward on the basis of the 'sector', 'international control'
4

and other principles, presumably include claims to the

3. Vattel's statement: 'who can doubt that the pearl
fisheries of Bahrein and Ceylon may lawfully become
property?' E. de Vattel, Le droit des gens (Washington:
The Carnegie Institute, 1916), Bk.I, Ch. XXIII, p.247,
para. 287.

4. Cf. Antarctica Cases (U.K. v. Argentina/U.K. v. Chile),
ICJ Reports 1956, pp. 12, 15. Antarctic Treaty, see
41 Department of State Bulletin No. 1069, December 21,
1959, p.911; see also Cmnd. 913, Miscellaneous No. 21
(1959). The 1980 Convention on the Conservation of
Antarctic Marine Living Resources, 19 ILM (1980), p.837;
'Antarctic Treaty Consultative Meeting: Recommendations
Adopted at the Eleventh Meeting', 20 ILM (1981),
pp. 1265-70. See generally, E.H. Wall, 'Polar Regions
and International Law', 1 ILQ (1947), p.54; Rene Dollot,
'Le droit international des espaces polaires', 75 Recueil
des Cours (1949-11) p.121; J. Daniel, 'Conflict of
Sovereignties in the Antarctic', YBWA (1949), p.241;
H.E. Archdale, 'Claims to Antarctic', YBWA (1958), p.242;
J. Hanessian, 'The Antarctic Treaty 1959', 9 ICLQ (1960),
p.436; R.D. Hayton, 'The Antarctic Settlement of 1959',
54 AJIL (1960), p.349. For Canadian claims, see I.L. Head
'Canadian Claims to Territorial Sovereignty in Arctic
Regions', 9 McGill L.J. (1963), p.200; L.C. Green, 'Canada
and Arctic Sovereignty', 48 The Canadian Bar Review (1970),
p.740; R.S. Reid, 'The Canadian Claims to Sovereignty
over the Waters of the Arctic', 12 Canadian YIL (1974),
p.Ill; D. Pharand, The Law of the Sea of the Arctic
(University of Ottawa, 1973), pp. 145, 301 _et seq;
E.J. Dosman (ed), The Arctic in Question (Toronto: Oxford
U.P., 1976), esp. Ch. 3, pp. 35 e_t seq; M.W. Mouton, 'The
International Regime of the Polar Regions', 197 Recueil des
Cours (1962-III), p.176; John Kish, The Law of International
Spaces (Leiden: A.W. Sijthoff, 1973), pp. 26-35, 70-80;
R.E. Guyer, 'The Antarctic System', 139 Recueil des Cours
(1973-11), p.153; E. Hambro, 'Some Notes on the Future of
the Antarctic Treaty Collaboration', 68 AJIL (1974), p.218;
J.P.A. Bernhardt, 'Sovereighty in Antarctica', 5 Calif.
W. ILJ (1974-75), p.297; E.W. Johnson, 'Quick, Before it
Melts: Toward a Resolution of the Jurisdiction Morass in
Antarctica', 10 Cornell ILJ (1976), p.173; F.M. Auburn,
'The Antarctic Environment', YBWA (1981), p.248. Under
Art. 2(e) of the 1951 Peace Treaty with Japan, Japan
renounced/
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submarine areas within their limits; but they are not

primarily claims to submarine areas, although their bases

may also form interesting precedents.

However, it may be xvorth noting at this stage that

both these types of claim - on the basis of an appropriable

economic resource, and on the basis of geographical continuity

of territory - have been found to coincide with the bases of

the claims put forward to submarine areas.

It has long been the practice of states to stake explicit

claims to fishing resources off their coasts. But the first

association of such claims with submarine areas is generally

attributed to the Spanish oceanographer Odon de Buen in 1916.^

renounced inter alia any rights in Antarctica. See
D.P. O'Connell, 'Legal Aspects of the Peace Treaty with
Japan', 29 BYIL (1952), p.423. For Antarctic mineral
and marine resources, see Rainer Lagoni, 'Antarctica's
Mineral Resources in International Law', 39 Zap RV
(1979), p.l.

5. At a 1916 Fisheries Conference in Madrid the Spaniard,
de Buen, later Spanish Director-General of Fisheries,
proposed that territorial waters should be extended to
include the continental shelf as being the main habitat
of the important edible species of fish. Azcarraga de
Bustamante, J.L., La plataforma submarina y El Derecho
Internacional (Madrid, 1952), p.137; League of Nations
Doc. C.196. M.70, 1927 V (1927), p.63; Richard Young,
'Recent Developments with Respect to the Continental
Shelf', 42 AJIL (1948), p.849; II YILC (1950), p.90;
M.W. Mouton, The Continental Shelf (The Hague: Martinus
Nijhoff, 1952), p.46; Barry Auguste, The Continental
Shelf (Geneva: Librairie E. Droz, 1960), pp. 41;
Douglas Millar Johnston, The International Law of
Fisheries: A Framework for Policy-oriented Inquiries
(New Haven & London: Yale U.P. , 1965), p. 226 ej: seq.
See below, Ch. 6.
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That year also saw the assertion by the Russian Imperial

Government of a claim to certain uninhabited islands north

of Siberia on the ground that they formed 'a northern

extension of the Siberian continental upland'.^ But this
1

was not a claim to the seabed; it ^vas rather the use of a

geological argument, a variant of the contiguity of islands,

to support a claim to all the islands lying to the north of
7

Russia. It was, however, preceded by a Portuguese decree

of 1910 which referred to the fish feeding grounds on the

seabed of the continental shelf, and the potential danger to

them from intensive trawling:

Whereas deep traivling by steam vessels at depths of
under 100 fathoms within the limits of the continental
shelf is extremely harmful to fisheries, because this
method destroys the feeding grounds on the sea bed and
therewith the young fry feeding, sheltering and developing
there, a process rapidly leading to the destruction of
the marine life along the coasts affected since, as a
consequence, it becomes impossible to replace the stocks
of fish at depths of over 100 fathoms, the habitat of
the fully developed fisj^, so that an important source
of wealth is destroyed.

6. Imperial Declaration of 29 September 1916. French text
in V.L. Lakhtin, Prava na sevennye poliarnye prostranstva
(Moscow: Litizdat NKID, 1928); English text in VI Soviet
Statutes and Decisions (1970), p.255. See also W. Lakhtin
•Right over Arctic', 42 AJIL (1948), p.703; Young, ojd. cit.
p.849; Mouton, The Continental Shelf, pp. 240-41; W.E.
Butler, The Soviet Union and the Law of the Sea (Baltimore
& London: The Hons Hopkins Press, 1971), p.139.

7. Soviet Memorandum of 4 November 1924; see UN DOC.
A/CN.4/l7, p.34; see also Mouton, o£. cit., pp. 240-41;
Butler, o£. cit., p.139.

8. Decree regulating fishing by steam vessels, 8 November
1910, UN L.S. Laws and Regulations on the Regime of the
High Seas, Vol. 1 (UN DOC. ST/LEG/SER.B/l, 11 January
1 51)(New York: UN 1951), p.19.
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This decree, although it applied to a continental shelf,

made no explicit claims to sovereignty; it did, however,

provide that steam trawling 'may only be carried out beyond

the bathymetric line of 100 fathoms, and never at a distance

of less than three miles from the coast'. This can be

regarded as a fishery control zone rather than as a

territorial claim.

The discovery of petroleum in the United Kingdom's

offshore areas raised some legal questions of considerable

interest. It is true that petroleum was deemed in English

law to be an integral part of the soil. Thus, in Attorney-
9

General v. Chambers, a dispute arose between the Crown and

certain landowners as to the ownership of minerals which lay

under the sea and the contiguous seashore. The Court did

not doubt the Crown was entitled to the minerals under the

sea and the shore. The Court did not doubt the Crown was

entitled to the minerals under the sea and the shore. In

his judgment, Lord Cranworth L.C. clearly stated the Crown's

rights. He asked:

What, in the absence of all evidence of particular usage,
is the limit of the title of the Crown to the seashore?
The Crown is clearly in such a case, according to all
the authorities, entitled to the littus maris as well
as the s<j>^l of the sea itself adjoining the coasts of
England.

9. (1843-60) All E.R. Rep., p.941.
10. Ibid., p.943. In Lord Advocate v. Wemyss [1900] A.C. 48,

question arose as to whether the Crown had the right to
make a grant of minerals under the bed of the sea beyond
the foreshores of the Firth of Forth. This question was
answered in the affirmative.



376.

Moreover, under Section 2 of the Cornwall Submarine

Mines Act of 1858, minerals won from mines and wordings

beloiv low-water mark under the open sea adjacent to but not

being part of the county of Cornwall were vested in the

Crown. Until the year 1918 the only Acts of Parliament

relating to petroleum we~e certain statutes dealing with
12

inflammable substances.

In 1918, by the British Petroleum (Production) Act,

petroleum exploration and exploitation were prohibited,

except by the Crown or under licence from the Crown. The

prohibition applied to surface owners as well as to others,

but they retained the right to deny entry to their land

11. 21 & 22 Vict. C. 104. The story of the origin of the
Cornwall Submarine Mines Act is found in some detail
in the judgments of Lords Coleridge, C.J., and Cockburn,
C.J., in R. v. ICeyn (1876) 2 Ex. D. 155-57, 199-201.
For a full discussion of this case, see Geoffrey Marston,
The Marginal Seabed: United Kingdom Legal Practice
(Oxford: Clarendon Press, 1981), Ch. V, pp. 114-51.
In 1559, the gold, silver and mercury mines of the
Spanish Empire were declared to be the property of
the King of Spain. The concept of royal ownership
was expanded in 1783 by the Royal Mining Ordinance
for Spain which declared that 'mines are the property
of my royal crown'. See David S. Browning, 'Historic
Basis of Mexican Mining Law', 7 Inter-American Law
Review (1965), p.l.

12. See e.g., The Petroleum Acts, 1871 (34 & 35 Vict.
c.105), 1879 (42 & 43 Vict, c.47) and 1881 (44 &
45 Vict, c.67).



(whether or not entry was on the surface or beloxv it, as

by directional drilling) and hence to prevent even licensees
13

from operating. The British Petroleum (Production) Act

of 1934 nationalised all onshore oil deposits, with the

exception of any which might be worked under the very few

licences granted under the 1918 Act. The main provisions

of this 1934 Act, relating to the vesting of petroleum in

the Crown, the issue of licences, and the promulgation of

model clauses, are still in force and have not been amended.

Under these provisions prospecting licences may be and have

been given to cover submarine areas off the coast.

13. Petroleum (Production Act, 1918 (8 & 9 Geo. 5). For
discussion see W. Valentine Ball, 'Petroleum and the
Law of Mines and Minerals', 35 L.Q.R. (1919), p.307.

14. Petroleum (Production) Act, 1934 (2-4 ■& 25 Geo. 5);
see also the U.K. Continental Shelf Act 1964, UN DOC.
ST/LEG/SER.B/15 (1970), p.445. Following the US.,
Britain has enacted the Deep Sea Mining (Temporary
Provisions) Act 1981 providing for licences for the
exploitation of the mineral resources of the deep
sea-bed. For discussion, see Earl of Lonsdale v.
Attorney General [1982] Ch. D., TLR 19 January 1982;
Geoffrey Marston, 'United Kingdom: Legislation on
Deep Sea Mining', 16 World Trade Law (1982), pp. 86-90;
D.H.N. Johnson, 'Control of Exploitation of Natural
Resources in the Sea off the United Kingdom', 4 ILQ
(1951), p.445. In a written answer, Lord Strabolgi,
the Government spokesman in the House of Lords, writes:
'The search for an exploitation of off-shore oil and
gas resources is conducted under licences granted by
the Secretary of State in accordance with regulations
made under the Petroleum (Production) Act 1934 and
the Continental Shelf Act 1964 (c.29)'. Hansard,
H.L. Vol. 397, Cols. 931-32: 16 January 1979. Cf.
E.O. Kuntz, 'The Law Relating to Oil and Gas in Wyoming
3 Wyoming LJ (1949), p.107; see also 34 Oklahoma LR
(1981), p.28. The US has ample reserves of coal that
can be recovered easily by open-cast working in many
of the Western states, including Wyoming where mines
have been operating at only 20 per cent of their
capacity. Frank Frazer, 'Why Britain's miners must
dig for victory', The Scotsman, 11 March 1982, p.9.
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Because English Courts were amongst the first to

address this problem it is pertinent to consider what then

was the legal position of the bed and waters of the

territorial sea under English law because of the fundamental

questions raised."^ It is convenient first to consider

whether by the law of England the territorial sea forms

part of the territory of the Crown and whether the Crown

is the owner of the bed of the sea between low-water mark

and the outer limit of the territorial sea. It is, of

course, unnecessary to discuss separately the ownership

of the subsoil, for if the Crown is the owner of the sea¬

bed there can be no question that it is the owner of the

subsoil as well. These two questions, although related,

are separate, and a decision that the territorial sea is

not part of the territory of the Crown does not necessarily

mean that the Crown is not the owner of the sea-bed. In

16
New South Wales and Others v. Commonwealth of Australia,

the High Court of Australia declared that:

On behalf of the Commonwealth, much reliance was
placed on R. v. Keyn (1876) 2 Ex. D. 63, which was
said to have established that the territory of the
Crown does not extend beyond the land mass, that is,
below/

15. For details, see Geoffrey Marston, 'The Evolution of
the Concept of Sovereignty over the Bed and Subsoil
of the Territorial Sea' 48 BYIL (1976-77), p.321.

16. 8 ALR (1975-1976), p.l; 51 ILR (1978), p.89.
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below low-water mark ... The authorities ... leave
no doubt that according to the law of England the
soil of the sea below low-water mark., adjoining the
coasts of England and English territory, is the
property of the Crown, unless a subject J^as acquired
a right to it by grant or prescription.

51 ILR (1978), p.120. R. v. Keyn clearly decided
that the territory of England ends at the low—water
mark and that the jurisdiction of the Admiral \vhich
begins at the point did not, historically embrace
foreign nations. To avoid the embarrassment of not
being able to exercise police control over foreigners
in British territorial waters, British Parliament
intervened, and in 1878 enacted the Territorial Waters
Jurisdiction Act. The current of authority as to the
ownership of the sea-bed continued to run in its former
channel undeflected by the decision in R. v. Keyn.
In two Scottish cases questions arose respectively as
to whether the Crown had the right to prevent the
deposit of dredgings in Loch Long, or to the property
in mussel scalps on the foreshore and the bed of the
river Clyde: Lord Advocate v. Clyde Navigation
Trustees (1891) 19 S.C. 174, 177; Parker v. Lord
Advocate [1904] A.C. 364. In both cases it was held
that the Crown was the owner of the soil under the

adjacent waters below the low—water mark, and it was
said that .the ownership extended to the three- mile limit.
The Australian Governor-General's speech upon the
opening of Parliament in March 1970 contained the
following passage: 'At present, the various State
Governments claim sovereign rights in respect of
(the resources of the seabed) from lov; water mark to
the outer limit of the continental shelf. The
Commonwealth believes that, except for internal
waters as they existed at Federation, it has sovereign
rights in this area'. 'Offshore Sovereignty Asserted',
44 Australian LJ (1970), pp. 189-90. Cf. Pianka v.
R. [1977] 3 WLR 859.
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The Court was right in holding that the common law did not

extend beyond the low-water mark, but that holding did not

mean that the Crown was thereby denied dominion over and

proprietorship in the sea that it claimed. The Crown's

rights of governorship, dominion and proprietorship were

not derived from the common law which might not extend to

the seas, but rather, derived from the Crown prerogative
18

power which was not limited by the common law.

19
In Earl of Lonsdale v. Attorney General, Mr. Justice

Slade held that the words 'Great Britain' as used in the

Petroleum (Production) Act 1934 and the Continental Shelf

Act 1964, in a geographical sense did not extend so as to

include territorial waters, and accordingly he reached the

obiter conclusions that if any rights to oil or natural gas

had passed to Lord Lonsdale's predecessors, they had become

revested in the Crown, so far as they related to areas

18. In Post Office v. Estuary Radio Ltd. [1968] 2 Q.B.
740 at 753, Judge Gibbs maintained that 'it still
lies within the prerogative power of the Crown to
extend its sovereignty and jurisdiction to areas of
land and sea over which it has not previously claimed
or exercised sovereignty or jurisdiction. For such
extension the authority of Parliament is not required'.
For discussions, see E.D. Brown, 'Delimitation of
Maritime Frontiers: Radio Stations in the Thames

Estuary', Australian YBIL (1966), p.99; J.G. Collier,
'Pirate Radios and the Status of the Thames Estuary',
26 Cambridge LJ (1968), p.4. In Raptis v. South
Australia, Judge Gibbs reaffirmed the correctness of
view. Cf. Rowland J. Harrison, 'Jurisdiction Over the
Canadian Offshore: A Sea of Confusion', 17 Osgoode
Hall LJ (1979), p.46".

19. [1982] Ch. C., TLR, 19 January 1982.
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outside territorial xvaters, by virtue of the Continental

Shelf Act 1964, but that in respect of any areas inside

the territorial waters they did not revest in the Crown by

virtue of the Petroleum (Production) Act 1934.

It is evident that there is no question about the

resources of the sea-bed beneath the territorial sea. The

coastal state has long been recognised as validly exercising

sovereign power, not only over the territorial sea itself

but also over the sea-bed and subsoil below it and the air¬

space above it. The question is whether submarine areas

beneath the high seas can be treated as res nullius, capable

of appropriation, or at any rate as regards exercising

exclusive jurisdiction and control for purposes of exploitation.

As international law stood prior to the Truman Proclamation

of 1945, the position has been summarised as follows:

(i) A number of occupations dating back many years
are universally recognised; these include the sedentary
fisheries existing in various parts of the world.

(ii) There is no prohibition against new occupation;
hypotheses concerning this type of occupation of the
seabed and subsoil relate to the so-called 'floating
islands', to the erection of lighthouses in the open
sea, to the construction of submarine tunnels,Qgnd
to the laying of electric cable and pipelines.

20. UN Doc. A/CN.4/32 (14 July 1950), II YBILC (1950),
pp. 67, 89 e_t seq. See also Gilbert Gidel, 'The
Continental Shelf', 3 Western Australia University
Annual Law Review (1954-56), p.87. Cf. F.V. Garcia-
Amador, The Exploitation and Conservation of the
Resources of the Sea, 2nd ed. (Leyden: A.W. Sijthoff,
1963), p.211. In the Petroleum Development Ltd. v.
Shei1' of Abu Dhabi Arbitration [1-51] 18 ILR (1^51),
Case No. 37, p.144, the Umpire, Lord Asquith of
Bishopstone said that 'before the doctrine of the
[Continental] Shelf was promulgated ... the general
answer/
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This, it cannot be said that the occupation of the bed of

the high sea (and consequently of the subsoil) is barred

by the principle of the freedom of the seas. This is neither

an absolute principle nor an expression of an objective

truth, unchangeable and independent of space and time.

It is a human rule that operates in relation to human needs.

In the face of profound technical and economic transformations,

traditional concepts such as the principle of the freedom

of the sea will perforce need revising in the light of

present needs and interests.

The first general claim to a submarine area without

reference to the territorial sea and for general rather than

specific ad hoc purposes was made in the treaty of 1942

between the United Kingdom and Venezuela concerning the

21
Gulf of Paria, an area approximately seventy miles long

answer ... might well have been that they cannot be
acquired at all - that the shelf is as inappropriable
as the high seas that roll or repose above it... The
main reasons why this status is attributed to the
high seas is (i) that they are the great highways
between nations and navigation of these highways
should be unobstructed; (ii) that fishing in the high
seas should be unrestricted'. See below, Ch. 6.

21. Treaty relating to the Submarine Areas of the Gulf of
Paria, 26 February 1942; UN Doc. ST/LEG/SER.B/l (1951),
p.44; BTS, No. 10 (1942), Cmd. 6400; 205 LNTS (1944-
1946), No. 4829, p.121; IBS, Series A, No. 11. The
submarine areas of the Gulf of Paria were defined in
Article 1 as meaning the seabed and subsoil of the
territorial waters of the High Contracting Parties.
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and thirty miles wide between Trinidad and Venezuela. This

treaty delimited the submarine areas, seabed, and subsoil

of the Gulf of Paria proportionally, giving Venezuela

approximately two-thirds of the total area. It should be

emphasised that the above treaty did not affect the legal

status of the superjacent xvaters but was confined to the
22

submarine areas of the Gulf. Each party was obliged to

take measures to prevent any pollution of the sea which

might result from the activities of exploitation, presumably
2

under the principle of sic utere tuo ut alienum non laedas,

and the agreement delimited the area of seabed which was to

be allocated to each party.

The submarine areas of the Gulf of Paria were defined

in Article 1 as meaning the seabed and subsoil of the

territorial waters of the parties. This agreement did not

refer eo nomine to the continental shelf, and it contained

22. The treaty was specifically declared to have no effect
on the status of the superjacent waters. See also
Isidro Morales Paul, 'Venezuela: The Country in the
Caribbean', in Ralph Zacklin (ed) The Changing Law of
the Sea (Leiden: Sijthoff, 1974), p.127.

23. 9 Co. Rep. 59. Use your own property so as not to
injure your neighbour's. Cf. The Wanderer (1921),
VI RIAA, p.68; Trail Smelter Arbitration (Canada -
U.S.), 9 Annual Digest and Reports of Public Inter¬
national Law Cases (1938-1940), Case No. 104. See also
III RIAA, p.1905; Corfu Channel Case (Merits), ICJ
Reports, 1949, p.22; Lake Lanoux Arbitration, 24 ILR
(1957), p.101; Nuclear Test Case, ICJ Reports, 1974,
p.253, esp. p.372 per Judge de Castro. See below,
Ch. 7.



no claim to sovereign rights over the submarine areas in

question, merely an undertaking that each state would not

assert any claim in the other's part of the Gulf; it did,

however, contain some features that have become part of

the regime of the continental shelf. Article 5 and 6 limited

the effect of the treaty to the submarine area of the Gulf

and provided that it should not affect the status of islands,

islets, or rocks above the surface of the sea together with

their territorial waters, and also that it should not affect

the status of the waters of the Gulf nor any rights of

passage or navigation on the surface of the seas outside

the territorial waters.

It is fairly clear, however, that it was the intention

of both parties that each should enjoy the resources of the

submarine areas free from the interference of other states.

In fact, the waters of the Gulf are narrow and it was-

unlikely that the enjoyment of either party would ever be

challenged, as occupation of the seabed and subsoil of

these areas would be practicable only for the United Kingdom
24

and Venezuela. Although the treaty did not mention the

continental shelf, it was the forerunner of the Truman

Proclamation of 1945 and the genesis of an entirely new

doctrine.

24. For discussion, see F.A. Vallat, 'The Continental
Shelf', 23 BYIL [1946], p.334; Marston, The Marginal
Seabed; United Kingdom Legal Practice, pp. 231-39.



385.

On 24 January 1944 Argentina declared by a decree that

'the zones at the international frontiers of the national

territories and the zones on the ocean coasts, as well as

the zones of the epicontinental sea of Argentina, shall be
25

deemed to be temporary zones of mineral reserves'.
26

The Truman Proclamation of 28 September 1945, on the

policy of the United States with respect to the national

resources of the seabed and subsoil of the continental shelf,

came into being as a consequence of the rapid advances in

technology which made it possible to exploit the resources

(particularly petroleum) of the continental shelf. Claims

25. Decree No. 1,386, Concerning Mineral Reserves, 24
January 1944. UN Doc. ST/LEG/SER.B/l (1951), p.3.
In the Abu Dhabi Arbitration [1951] 18 ILR (1957),
Case No. 37, p.144, at p.152. Lord Asquith of Bishopstone
said that the doctrine of the continental shelf 'was

perhaps first explicitly asserted as a legal doctrine
(in a very exaggerated form) in a proclamation by the
Argentine Republic in 1944'. Cf. Decree No. 14,708,
concerning national sovereignty over epicontinental
sea and the Argentina continental shelf, 11 October
1946. UN Doc. ST/LEG/SER.B/l (1951), p.4. See below,
3.5.

26. Presidential Proclamation No. 2667, Department of State
Bulletin, Vol. 13, No. 327, September 30, 1945, p.485;
UN Doc. ST/LEG/SER.B/l (1951), pp. 38-39. The Proclamation
covered two distinct situations. One related to the
resources of the continental shelf; the other to
coastal fisheries. For British attitude at that time,
see draft memorandum to Cabinet, 31 October 1946.
(Public Record Office Reference F.O. 371/51708);
Donald Cameron Watt, 'First Steps in the Enclosure of
the Oceans - the Origins of Truman's Proclamation on
the Resou ces of the Continental Shelf, 28 September
1945', 3 Marine Policy (1979), p.211; Anne L. Hollick,
US Foreign Policy and the Law of the Sea (Princeton
U.P., 1981).
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to the submarine areas gathered momentum after the Truman

Proclamation as states began to claim proprietary rights

over the seabed and subsoil of the shallow waters off their

coasts but outside territorial waters. Paving in mind

primarily the right to explore and exploit oil resou ces in

the seabed, and the fact that no oil wells were then in

operation outside territorial xvaters without the consent

of the coastal state, this U.S. Presidential Proclamation

declared that

The Government of the United States regards the natural
resources of the subsoil and sea bed of the continental
shelf beyond the high seas but contiguous to the coasts
of the United States as appertaining to the UnitgcJ
States, subject to its jurisdiction and control.

This Proclamation may be interpreted as, a simple claim to the

continental shelf. It did not, however, assert full United

States sovereignty over the continental shelf, but merely

such poivers and competences as were necessary for the

conservation and prudent utilization of the resources of the

shelf; in particular, the Proclamation, like the Treaty of

Paria, declared explicitly that 'the character as high seas

27. Ibid., p.39. The term 'outer continental shelf' means all
submerged lands lying seaward and outside of the area of
lands beneath navigable waters ... and of which the
subsoil and sea-bed appertain to the United States and
are subject to its jurisdiction and control. § 1331,
Outer Continental Shelf Lands Act, 7 August 1953,
U.S. Code (1964 Edition), Title 43 (Public Lands).
See UN Doc. ST/LEG/SER.B/l5 (1970), p.462. Cf. Executive
Order No. 9633, reserving and placing certain resources
of the continental shelf under the control and juris¬
diction of the Secretary of the Interior, 28 September
1945. See UN Doc. ST/LEG/SER.B/l (1951), p.41.
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of the xvaters above the continental shelf and the right to

their free and unimpeded navigation are in no way thus

affected'. It is believed that international law does not

prevent a nation acquiring by occupation or by contiguity

rights to lands beneath the high seas, provided that the
28

freedom of navigation is not thereby impaired.

The Proclamation did not, in fact, clearly define the

term 'continental shelf', or set any limit upon it, but an

accompanying White House Press Release described it as the

area extending from the shore out to where the waters reach

29
the depth of 100 fathoms (600 feet).

What was the basic legal theory underlying the United

States claim to the natural resources of the seabed and subsoil

of the shelf? Plainly, it was not an extension of territorial

waters, being limited expressly to the submarine area. The

critical point is whether the claim is made in the form of

an occupation (whether legally effective or not) of a res

nullius or whether it advances an entirely new doctrine by

28. See, for example, R. v Keyn (1876) 2 Ex. D. 63; the
Petroleum Development Ltd. v. Sheikh of Abu Dhabi
Arbitration, 18 ILR (1951), Case No. 37, p.144; 1 ICLQ
(1952), p.247. Sir Cecil Hurst, 'Whose is the Bed of
the Sea', 4 BYIL (1923-24), p.34; idem, 'The Continental
Shelf', 34 Transactions of the Grotius Society (1948),
p.153; Sir Hersch Lauterpacht, 'Sovereignty over Submarine
Areas', 27 BYIL (1950), p.376; Young, o£. cit., 42 AJIL
(1948), pp. 850-51; idem, 'The Legal Status of Submarine
Areas Beneath the High Seas', 45 ibid. (1951), p.225.
Cf. Dissenting Opinion of Sir Arnold McNair, Anglo-
Norwegian Fisheries Case, ICJ Reports, 1951, p.159.

29. White House Press Release, Sept. 28, 1945. See UN
Doc. ST/LEG/SER.B/l, (1951).
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which contiguous submarine areas are automatically included

in a coastal state's jurisdiction so long as they form part

of its continental shelf. The Proclamation appears, ipso
30

.lure, to rest its claim on four grounds:

(i) effectiveness of jurisdiction;

(ii) geographical continuity of territory;

(iii) geological unity of the underlying mineral

deposits; and

(iv) self-protection.

30. The Truman Proclamation declared that: 'Whereas it is
the view of the Government of the United States that
the exercise of jurisdiction over the natural resources
of the subsoil and sea bed of the continental shelf

by the contiguous nation is reasonable and just,
since the effectiveness of the measures to utilise or

conserve these resources would be contingent upon
cooperation and protection from the shore,
since the continental shelf 'may be regarded as an
extension of the land-mass of the contiguous nation
and thus naturally appurtenant to it,
since these resources frequently form a seaward extension
of a pool or deposit lying•within the territory, and
since self-protection compels the coastal nation to
keep close watch over the activities off its shores
which are of the nature necessary for the utilisation
of these resources;'
UN Doc. ST/LEG/SER.B/l (1951), p. 38 [italics added].
For discussions, see Hurst, od. cit., 34 Transactions
of the Grotius Soceity (1948), p.153; C.H.M. Waldock,
'Legal Basis of Claims to the Continental Shelf', 35
ibid., (1951), p.127; R.Y. Jennings, 'The Limits of
Continental Shelf Jurisdiction: Some Possible

Implications of the North Sea Case Judgment', 18 ICLQ
(1969), p.819; E.D. Brown, 'The North Sea Continental
Shelf Cases', 23 Current Legal Problems (1970), p.187.
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The first two grounds are indeed closely related to title

31
by effective occupation. It may also be recalled that

an assertion of title must be based upon the conditions

legally required to support such a title under contemporary

law. This, in essence, was the notion of 'inter-temporal'

law developed by Judge Max Huber in the Island of Palmas
32

Arbitration and followed by the ICJ in the Minquiers and

73
Ecrehos Case. In contemporary international laiv title to

34
the continental shelf will not rest on effective occupation.

31. Cf. Island of Palmas Arbitration, (1928) II RIAA, p.829;
Eastern Greenland Case, [1933] PCIJ Ser. A/B, No. 53.
See above. A coastal state may claim that its
Continental Shelf extends as far as it has the capacitv
to exploit the submarine areas, provided that there is
continuity or exploitability. Cf. Brown, oo. cit., p.8;
idem, op. cit., Current Legal Problems (1970), p.187.

32. II RIAA, p.845. For inter-temporal law, see Sir Gerald
Fitzmaurice, 'The Law and Procedure of the International
Court of Justice, 1951-54: General Principles and Sources
of Law', 30 BYIL (1953), pp. 5-8; R.Y. Jennings,
The Acquisition of Territory in International Law
(Manchester U.P., 1963), pp. 28-31; T.O. Elias, 'The
Doctrine of Inter-temporal Law', 74 AJIL (1980), p.285.
See above, Ch. 3.

33 ICJ Reports, 1953, pp. 56-57. For discussion see
Alexander George Roche, The Minquiers and Ecrehos Case
(Geneva: Librairie Droz, 1959), Ch. V, pp. 79-87.
See above, Ch. 3.

34. Cf. Art. 2(3) of the Geneva Continental Shelf Convention.
In the North Sea Continental Shelf Cases, the ICJ
accepted that 'the coastal state's rights exist ipso
facto and ab initio without there being any question
of having to make good a claim to the [submarine]
area ...' ICJ Reports, 1969, p.29.
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In the Aegean Sea Continental Shelf Case, the Turkish Foreign

Minister made a statement to the effect that seismic research

of the nature being carried out by Turkish vessel, Mta-Sismik

I, 'cannot establish rights in the areas where this research
35

is carried out'. Also, by a letter to the ICJ dated

26 August 1976, Turkey declared that 'sovereign rights over

the continental shelf (including the exclusive right to

exploration) that may exist are not taken away or diminished
36

by exploration'.

In the Grisbardana Arbitration, the Permanent Court of

Arbitration agreed that

[It] is in conformity with the fundamental principles
of the law of nations, both ancient and modern, in
accordance with which the maritime territory is an
essential appurtenance of land territory, whence it
follows that at the time when, in 1658, the land
territory called Bohuslan was ceded to Sweden, the
radius of maritime territory constituting an inseparable
appurtenance of the land territory must have automatically
formed a part of this cession.

35. Ankara Radio, 24 July 1976; ICJ Reports, 1976, p.10,
para. 29. It must be recognised that the Minister
of Foreign Affairs - the direct agent of the head of
state - with authority to make statements on current
affairs ... to the attitude which the Government, in
whose name he speaks ... Declarations of this kind
are binding upon the state'. Eastern Greenland Case,
PCIJ Ser. A/B, No. 53, p.91, per Judge Anzilotti.
Cf. Temple of Preah Vihear Case, ICJ Reports, 1962,
p.6. See above, Ch. 4.

36. ICJ Reports, 1976, p. 10, para. 29. See beloxv, Ch. 7.
37 . [1909] Award in J.B. Scott, The Hague Court Reports

(New York: Oxford U.P., 1916), p.127 [italics added].
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Simile,rly, in the Anglo-Norwegian Fisheries Case of 1951,

the ICJ held that 'it is the land which confers upon the
38

coastal state a right to the waters off its coasts'. It

should be noted that the principle of geographical continuity

of territory was restated authoritatively by the same court

in the North Sea Continental Shelf Cases of 1969 in the

following terms:

The rights of coastal state in respect of the area of
continental shelf that constitutes a natural prolongation
of its land territory into and under the sea exist
ipso facto and,, ah initio, by virtue of its sovereignty
over the land.

The rationale of the above passage applied to the entire

prolongation of the continent, particularly when one bears

in mind that the continental shelf and continental slope

are but surface manifestations of a continuous geological

structure.

In the Anglo-French Continental Shelf Arbitration

the Court of Arbitration similarly observed that it is the principle

of continuity of the coastal state's territory xvhich is

38. ICJ Reports, 1951, p.133. This point is further
discussed in Ch. 7.

39. ICJ Reports, 1969, p.22. This case will be fully
considered in later chapters. For.the use of the
concept of natural prolongation as a central theme of
the Court's judgment, see ibid., pp. 3,29,30,31,36,
37,39,40,43,44,47,51. Cf. The Truman Proclamation
of 1945: 'the continental shelf may be regarded as an
extension of the land mass of the coastal nation and
thus naturally appurtenant to it'. See generally
L.F.E. Goldie, 'The International Court of Justice's
"Natural Prolongation" and the Continental Shelf
Problem of Islands', 4 Netherlands YIL (1973), p.237;
Brown, op. cit., pp. 32, 43, 47-49.



392.

40
decisive in giving title to the continental shelf.

It has thus since been clarified that early custom

established that these rights exist by virtue of the twin

factors of 'sovereignty over the land' and the 'natural

prolongation' of that land, they are 'inherent', and 'no

special legal process has to be gone through, nor have any

special legal acts to be performed' for them to be enjoyed.

Their existence can be 'declared' but need not be constituted

and does not depend upon their being effectively exercised,

so that if the coastal state refrains from claiming such

rights, no other state may exploit that continental shelf.

The third and fourth grounds in the Truman Proclamation

on geological unity and self-protection may merely be

practical arguments in justification of what was felt to

be a disputable claim to occupy resources throughout the

shelf. Conversely, they may conceivably be intended to

foreshadow a theory that the submarine shelf is a necessary

and, in law, automatic fringe to the territory of a coastal

40. Miscellaneous No. 15 (1978), Cmnd. 7438, p.52, para. 80.
For discussions, see D.M. McRae, 'Delimitation of the
Continental Shelf Between the United Kingdom and
France: The Channel Arbitration', 15 Canadian YIL (1977),
p.187; D.W. Bowett, 'The Arbitration Between the United
Kingdom and France Concerning the Continental Shelf
Boundary in the English Channel and South-Western
Approaches', 49 BYIL (1978), p.l; E.D. Brown, 'The
Anglo-French Continental Shelf Case', 33 YBWA (1979),
p.304; idem, 'The Anglo-French Continental 'Shelf Case',
16 San Diego LR (1979), p.461. See below, Ch. 7.
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41
state analogous to territorial waters. In the Anglo-

French Continental Shelf Arbitration, France emphasised that

the sea areas in question constitute a maritime route which

is not only militarily but economically of vital interest

to the French Republic, since they serve important commercial

ports. It further adduced its vital and superior interests

in defence and navigation in the Channel Islands region as

42
evidence for self-protection.

The Truman Proclamation is generally taken to be the

starting point of a new era in the development of the
43

seabed regime in international law. The old principle

of the division of the sea into two zones, the territorial

sea and the high seas, which had up till then been regarded

as dogma, was called in question or abandoned. A new zone,

44
that of the continental shelf, was recognised.

41. The security interests may be regarded as a highly
important psychological factor. Cf. D.W. Bowett,
The Law of the Sea (Manchester U.P., 1967), pp. 7-9;
idem. The Legal Regime of Islands in International Law
(New York; Oceana, 1979), p.98; Brown," op. cit.,
pp. 74-78.

42. Miscellaneous No. 15 (1978), Cmnd. 7438, pp. 81-82,
paras. 162-63.

43. 'The Truman Proclamation ... soon came to be regarded
as the starting point of the positive law on the
subject ... namely that of the coastal state as having
an original, natural, and exclusive right to the
continental shelf off its shores ...' North Sea
Continental Shelf Cases, ICJ Reports, 1969, pp. 32-33,
para. 47.

44. Cf. Ser>arate Opinion of Judge de Castro, Fisheries
Jurisdiction Case, ICJ Reports, 1974, pp. 82-83.
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The United States unilateral claim to seabed resources

constituted the first major breach in modern times of peace

of the classic principle of the freedom of the seas which
45

was asserted by Hugo Grotius in 1608. This claim was

soon followed by a great number of other state claims to

seabed resources. Many of these were modelled on this

Truman Proclamation but others were of a different and more

extensive kind, often claiming sovereignty over both sea

and seabed up to 200 miles from the coast. It is noteworthy

also that claims of the latter type were usually made by

states with little or no continental shelf in the geographical

sense, who would therefore not benefit from a claim along
46

the lines of the Truman Proclamation.

45. In 1602, a private Dutch company's captain, Heemskerck,
captured a Portuguese galleon and its cargo in the
straits of Malacca. He brought the ship, The Santa
Catharina, to Amsterdam and sold it as a prize as
a part of the profits of the Dutch company . In 1604,
Grotius was advocated for the Dutch East India Company
not only to uphold the right of the Dutch to navigation
and commerce with the East Indies but also to undertake
the defence of its interests in the matter of prize.
His treatise De Jure Praedae Commentarius (Ch. XII
of this work, not much altered) was published
independently in 1608 under the title Mare Liberum,
seu de jure, quod Batavis competit ad Indieana
Commercia, Dissertation (The Freedom of the Seas or
A Dissertation of the Right of the Dutch to take part
in the East India Trade). English trans, by Ralph van
Magoffin (New York: Oxford U.P., 1916). See below, 5.

46. See Hurst, oji. cit. , 34 Transactions of the Grotius
Society (1948), p.153; Brown, o£. cit., pp. 43-45,
47-49; Wolfgang Friedman, The Future of the Oceans
(London: Dennis Dobson, 1971), pp. 3-8; Watt, o£. cit.,
3 Marine Policy (1979), p.211.
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Hereafter we shall deal with the analysis of these

claims. As we shall see the claim is a state one. Disputes

over the recognition of the claims asserted by the so-called

'divided states' or 'non-recognised political entities'

will be examined in Chapter 8.

At the outset it seems necessary to distinguish the

interest which may provoke a claim to sovereignty or some

extent of control - such as fishery exploitation or conser¬

vation - from the juridical basis for the claim which is

offered: continuity, adjacency etc.

3. Legal Bases for Claims to Submarine Areas

3.1 The Right to Divide and Appropriate Areas in Common

Ownership

Historically the first general claim to sovereignty over

a submarine area, as we have seen, was that made over the
47

Gulf of Paria by the United Kingdom and Venezuela dated

26th February 1942, to which reference has already been made.

By treaty these two states agreed to define betxveen themselves

their respective interests in the submarine areas of the Gulf

of Paria. To that extent the agreement resembled a treaty

defining 'spheres of interest' and fell short to some degree

of a claim to sovereignty. But in fact it did imply that

the only interests in the area were to be those of the

47. The Gulf of Paria is a large expanse of water between
Trinidad and Venezuela about 70 to 80 miles from East
to West and 50 miles from North to South. See above, 2.
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United Kingdom (in respect of Trinidad) and of Venezuela,

since the substance of the treaty on the parallel declarations

of the parties was 'not to assert any claim to sovereignty

or control over those parts of the submarine areas of the

Gulf of Paria' which lay beyond a certain line, and to

'recognise any rights of sovereignty or control which have

been or may hereafter be lawfully acquired ... over the

said parts of the submarine areas of the Gulf of Paria'
• , 48

by either party.

The United Kingdom Order in Council annexing the U.K.

'sphere of interest' bears out this implication by referring

to the circumstance that 'the Gulf of Paria and the adjacent

waters are bounded by the coasts of Venezuela and the island

of Trinidad respectively ... [and] the Government of the

Republic of Venezuela have annexed to Venezuela certain

parts of the submarine areas of the Gulf of Paria ... [and]

it is expedient that the rest of the submarine areas of the

Gulf of Paria should be annexed to and form part of His
4g

Majesty's dominions ...'

Bearing in mind this practical experience of states,

we should here remind ourselves that a condominium implies

'co-proprietorship' or 'joint dominium' which may be defined

48. Art. 2.

49. United Kingdom (Trinidad and Tobago) Submarine Areas
of the Gulf of Paria (Annexation) Order in Council,
6 August 1942. United Kingdom Statutory Rules and Orders,
1942, Vol. 1, p~ 919"; UN~~Doc"! ST/T]eg7sErTb7i 0-
pp. 46-47.
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as the joint exercise of sovereignty by two or more states

in respect of a territory that is not part of the territory

of any state. Sir Hersch Lauterpacht took the view that:

A territory under a condominium is a clear example of
division of sovereignty or of joint exercise of it in
respect of a given territory or of both. For instance,
there is a joj.ijit British—French sovereignty over the
New Hebrides.

The term 'condominium' seems to imply the possession

of the plenitude of the competences of a state; they may

of course be exercised jointly, but their plenitude includes

the right to dispose of the whole or a part of the territory.

Similarly, there are some maritime areas which may be held

in common ownership or joint sovereignty by the riparian

states — who consequently may (or may not) see fit to divide

that property between them. Thus, a right of condominium

over the Rhine was granted by the Roman Emperor of the

50. Co-ownership exists where there is more than one state
which is vested with the right of ownership.

51. E. Lauterpacht (ed), Hersch Lauterpacht International
Law Collected Papers, Vol. I (Cambridge U.P., 1970),
pp. 370-72 (italics in original]. For further discussion,
see D.P. O'Connell, 'The Condominium of the New Hebrides',
43 BYIL (1068-69), p.71. Cf. also In re Societe
'Le Nickel', France, Conseil d'Etat, December 1, 1933.
H. Lauterpacht (ed), Annual Digest and Reports of Public
International Law Cases, 1933-1934, Case No. 21, p.56
(hereinafter cited as Annual Digest).

52. Louis Delbez, Les principes qeneraux du droit international
public, Troisiem Edition (Paris, R. Pichon et R. Durand-
Auzias, 1964), pp. 252-53; The French state and the
Bishop of Urgel are the joint supreme authorities in
the country of Andorra. See Elsen v. 'Le Patrimoine',
per Blondeau RGDIP, 1971, p.1189, at p.1190 (in French)
English trans in 52 ILR (1979), pp. 14 e_t seq; Charles
Rousseau, Droit International Public, Tome III (Paris:
Sirey, 1977), pp. 22-30.
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Germans to the Electors of Mayence, Treves, Cologne, and

the Elector Palatine, and a right of supreme dominium over

53
the Maine was similarly granted to the Elector of Mayence.

Moreover, in the Dutch-Prussian Condominium Case of 1816,

the Supreme Administrative Court held that the Frontier

Agreement betxveen Prussia and Holland of 1816 created a

54
joint ownership of the stream under international law.

In some of these cases, it is allied to the concept

of a 'historic title', but it has sometimes been argued

that a 'historic title' to territory cannot be acquired

jointly by more than one state - for example, the claims

of Arab riparian states to the Gulf of Aqaba.55

53. Travers Twiss, The Law of Nations Considered as
Independent Political Communities: On the Right and
Duties of Nations in Time of Peace (Oxford U.P.,
MDCCCLXI), p.210.

54. Annual Digest, 1931-1932, Case No. 23, p.50.

55. When the status of the Gulf of Aqaba xvas discussed during
the twelfth session of the United Nations General Assembly,
the representative of Saudi Arabia, Mr. Shukairy, claimed
that 'The Gulf of Aqaba is a national inland waterway,
subject to absolute Arab sovereignty, and that the
geographical location of the Gulf was conclusive proof
of its national character'. By its configuration the
Gulf was in the nature of a mere clausum which did not

belong to the class of international waterways. The
Gulf is so narrow that the territorial areas of the
littoral states are bound to overlap. He claimed that
'the Gulf of Aqaba is of the category of historical
Gulf ... Israel ... has no right to any part of the Gulf'.
United Nations, G.A. Official Records, 12th Session, 1957,
Plenary Meetings, p.233, para. 93. Cf. L.M. Bloomfield,
Egypt, Israel and the Gulf of Aqaba in International Lav;
(Canada: Carswell, 1957); P.A. Porter, The Gulf of Aqaba:
An International Waterway: Its Significance to International
Trade (Washington: 1957), p.3; A. Melamid, 'Legal Status of
the Gulf of Aqaba' 53 AJIL (1959), p.412; L. Gross, 'The
Geneva Conference on the Laiv of the Sea and the Right of
Innocent Passage through the Gulf of Aqaba', ibid., p.568;
R.R. Baxter, The Law of International Waterways (Harvard
U.P., 1964), pp. 221 et seq; L.J. Bouchez, The Regime of
Bays in International Law (Leyden: A.W. Sijthoff, 1964),
pp. 222-23.
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Conversely, in the Gulf of Fonseca Case (El Salvador v.

Nicaragua) of 1917,the Central American Court of Justice

considered the geographical and historic conditions as well

as the situation, extent and configuration of the Gulf of

Fonseca, and held that the Gulf was an historic bay possessing
57

the characteristics of a closed sea. It constxtuted the

joint property of the riparian states. The legal status of

the Gulf of Fonseca, the Court held, is that of property

belonging to the three countries (El Salvador, Honduras and

Nicaragua) that surround it. Furthermore, the ownership

belongs respectively to the three riparian countries in

proportion. In this aspect the Gulf of Fonseca was a

58
peculiar case, for until relatively recently, its coast

has been entirely occupied, first by the Spanish American

dominions and subsequently by the Republic of Central America.

But the answer in principle to this objection is that

'historic' title, whether or not it can be relied on by a

group of states, is but a special justification for the

56. 11 AJIL (1917), p.689. For discussion see A.L.W. Munkman,
'Adjudication and Adjustment - International Judicial
Decision and the Settlement of Territorial and Boundary
Disputes', 46 BYIL (1972-73), pp. 62 ejt seq.

57. In its judgment of 9 March 1917, the Central American
Court of Justice unanimously held that the Gulf was 'a
historic bay possessed of the characteristics of a closed
sea'. 11 AJIL (1917), p.716; Salvador R. Conzales 'The
Neutrality of Honduras and the Question of the Gulf of
Fonseca', 10 AJIL (1916), p.509; Mitchell P. Strohl,
The International Law of Bays (The Hague: Martinus Nijhoff,
1963), p.376.

58. The Gulf of Fonseca is a historic bay subject to a special
regime. Art. 7, Political Constitution of El Salvador,
7 September 1950. Diario Oficial, Vol. 149, No. 196
(8 September 1950), p.3105. UN Doc. ST/LEG/SER.B/l (1951),
p.300. For discussion see Strohl, o]3. cit. , Ch. 9, p. 371;
Bouchez, ojD. cit. , pp. 159, 185-86, 209-13, 237.
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appropriation of a maritime area to national sovereignty.

It does not detract from nor negate the wider principle

ivhich has operated in the appropriation of territory; namely,

that fresh and salt water areas surrounded, partly or entirely,

by land territory have been regarded, in the absence of

specific division, as being held in common by the riparian
59

states.

This principle is, in fact, followed by some international

decisions and practices. Thus in its judgment in the

Jurisdiction of the International Commission of the River

Oder Case, the PCIJ relied on the notion of 'a community of

interest of riparian states', which 'becomes the basis of a

common legal right, the essential features of which are the

perfect equality of all riparian states in the use of the

whole course of the river and the exclusion of any preferential

privilege of any one riparian state in relation to the others'.

Similarly, the Courts of the Federal States have also applied

this principle. Moreover, the International Joint Commission

between Canada and the United States, in applying this principl

59. The Court decided that as between El Salvador and

Nicaragua co-ownership exists with respect to both
portions, since they are both within the Gulf. 11
AJIL (1917), p.716.

60. 1929. PCIJ Series A, No. 23. Cf. Saar Territory (Trade-
Marks) Case, Germany, Upper Court of Hamm, May 7, 1934.
Annual Digest, 1933-34, Case No. 24, p.59; Danzig
(Proceedings before the High Commissioners) Case,
Danzig, High Court, February 15, 1934, Annual Digest,
1933—34, Case No. 25, p.61.
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have established a joint and co-operative venture in the

o- 61St. Lawrence Seaway.

Furthermore, the principle is again stated in the

North Sea Continental Shelf Cases. The ICJ emphasised that

the continental shelf ivas a natural prolongation of a state's

land territory, and must not encroach upon the natural

prolongation of another state's territory. If such areas

did in fact overlap, states must resolve the problem by an

agreed, or, failing that, an equal division of the overlapping

areas. It added a recommendation as to the desirability of

joint exploitation of such areas in order to preserve the

unity of mineral deposits.^2 Thus, under the Frigg Field

Agreement of 1976,the neighbouring states (the United

61. See International Joint Commission Order of 1952, in
R.R. Baxter, (ed), Documents of the St. Laxvrence Seaway
(London: Stevens & Sons, 1960), pp. 36 e_t seq. For
details, see G.V. La Forest, 'Boundary Waters Problems
in the East', David R. Deener (ed), Canada-United States
Treaty Relations (London: Cambridge U.P., 1963), pp. 39
et seq; Baxter, The Law of International Waterways,
p.107; Don Courtney Piper, The International Law of
the Great Lake (Duke U.P., 1967), Ch. 6, p. 31.

62. ICJ Reports, 1969, p.53. Cf. Separate Opinion of Judge
Jessup, ibid., p.67.

63. Agreement between UK and Norway relating to the
Exploitation of the Frigg Field Reservoir and the
transmission of gas therefrom to the United Kingdom,
London 10 May 1976. Norway No. 1 (1976), Cmnd. 6491
(1976); Cf. Hansard, H.C. Debs., Vol. 951, Cols. 95-96;
6 June 1978. See generally W.T. Onorato, 'Apportionment
of an International Petroleum Deposit* 17 ICLQ (1968),
p.85; idem, 'Apportionment of an International Common
Petroleum Deposit', ibid., (1977), p.324; J.C. Woodliffe,
'International Unitization of an Offshore Gas Field',
ibid., p.338; Peter A. Outhit, 'Unitization as Between
Companies - of Fields Between States (International)',
11 Proceedings of the Petroleum Law Seminar (Cambridge:
Churchill College, January 8-13, 1978), International
Bar/
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Kingdom and Norway) bounding the Frigg gas field in the

North Sea agreed that the field would be exploited and

developed jointly between them. Identical agreements

64
between them relating to the exploitation of the Statfiord

and the Murchison^J field reservoirs and the extraction of

petroleum therefrom were both reached in Oslo on 16 October

1979. Since oil and gas exploitation activities are steadily

increasing in the submarine areas of the high seas, and

bringing with them a number of legal problems, the United

Kingdom-Norway Agreements might provide some answers to the

i , . . 66legal problems.

Bar Association - Section on Business Law, 26.2; Philippe
Manin, 'Le Traite De Frigg' Annuaire Francaise De Droit
International (1978), p.792; Ian Gault 'The Frigg Gas
Field - Exploitation of an International Cross-Boundary
Petroleum Field', 3 Marine Policy (1979), p.302; Birnie
and Mason 'Oil and Gas: The International Regime', C.M.
Mason (ed), The Effective Management of Resources (London:
Frances Pinter Ltd., 1979), p.19 at p.41; Rainer Lagoni
'Oil and Gas Deposits Across National Frontiers' 73 AJIL
(1979), p.215; C.R. Symmons, 'British Off-Shore Continental
Shelf and Fishery Limit Boundaries: An Analysis of Over¬
lapping Zones' 28 ICLQ (1979), p.703.

64. Norway No. 1 (1980), Cmnd. 7813. Cf. Ian Brownlie, 'Legal
Status of Natural Resources in International Law', 162
Recueil des Cours (1979-1), p.253, at pp. 289-90; John
Andrews, 'Norway's Oil Riches', The Guardian, April 9,
1981, p.18.

65. Norxvay No. 2 (1980), Cmnd. 7814. Frigg, Statfjord and
Murchison all lie on the United Kingdom/Norwegian median
line east of the Shetland Islands. Hansard, H.L. Debs.,
Vol. 394, Cols. 1677-78: 12 July 1978.

66. In fact, several agreements of the continental shelf
boundary provide for this subject such as the 1974 Japan-
Korea Agreement Concerning Joint Development of the
Southern Part of the Continental Shelf Adjacent to the
Txvo Countries. See SI igeru Oda, The International Law
of the Ocean Development: Basic Documents, Vol. II
(Leyden: Sijthoff, 1975), pp. 95 et seq. For discussion,
see Shigeru Oda, The Laxv of the Sea in Our Time - I.
New Developments, 1°66—1°75 (Leyden: Sijthoff, 1977"),
pp. 256-264. See below, Ch. 8.
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Similar principles have also been applied to uninhabited

land areas and a similar concept would seem for some years

to have underlain certain fishing agreements.^7 For example,

by the Treaty of the La Plata River and its Maritime Limits

of 1973, Argentina and Uruguay agreed to establish a common

fishing zone beyond the twelve nautical miles measured from

the corresponding coastal base lines for their duly registered
, 68

flag vessels.

There are many joint treaties and commissions for

fisheries, the history of which has been fully documented
69 .

elsewhere. Moreover, xn 1975 Japan and Communist China

ratified an Agreement on a Joint Fisheries Zone with the

objectives of preserving fishery resources in the Yellow

and East China Seas, the effective utilization of resources

67. Cf. The North-East Atlantic Fisheries Commission, Scheme
of Joint Enforcement, 1969, Lay, Churchill and Nordquist
(ed), New Directions in the Law of the Sea, Vol. I,
(London: BIICL: New York: Oceana, 1973), p.484.
International Commission for the Northwest Atlantic
Fisheries, Scheme of Joint Enforcement, 1971, see ibid.,
p.488; Albert W. Koers, International Regulation of
Marine Fisheries (Surrey, England: Fishing News, 1973),
pp. 294, eJ seq.

68. This zone is delineated by two circumferential arcs of
a radius of two hundred nautical miles. Art. 73, Ch. XVI,
Part Two of the Treaty of the La Plata River and Its
Maritime Belt. See Churchill and Nordquist (ed), New
Directions in the Law of the Sea, Vol. IV, (1975), p. 36.

69. See generally, A.W. Koers, International Regulation of
Marine Fisheries, op. cit., pp. 102—4; Johnston, op. cit.,
pp. 88-101; F.T. Christy, Jr., and A. Scott, The Common
Wealth in Ocean Fisheries (The Johns Hopkins Press,
1965), Ch. 11, p.192.
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and generally the regulation of fishing operations^ A

special common access regime may result from the common

71
fishery policy of the EEC.

The application of this 'co-imperium' concept to

relatively small areas, such as the Gulf of Paria, the river

Plate Estuary, and even to much larger areas such as the
* 72 73

Gulf of Mexico, the Arabian Gulf and the Baltic, may

70. US Dept. of State, Bureau of Intelligence and Research,
Office of the Geographer, Limits in the Seas, No. 70;
see also Brownlie, oo. cit., 162 Recueil des Cours
(1979-1), p.290.

71. Cf. E.D. Brown, 'British Fisheries and the Common Market',
25 Current Legal Problems (1972), p.37; P.W. Birnie, 'The
History of the EEC Common Fisheries Policy', in the
Fifth Report from the Expenditure Committee, Session 1977-78.
The Fishing Industry, Vol. I - Report and Appendix I to
the Minutes of Evidence (London: HMSO, 1978), Appendix I
to Minutes of Evidence pp. 92-118; J.A.C. Gutteridge,
'The Dilemma of the British Fishing Industry' 4-9 BYIL
(1978), p.202; Y. Van der Mensbrugghe, 'The Common Market
Fisheries Policy and the Law of the Sea', 6 Netherlands
YBIL (1975), p.199; R. Churchill, 'Revision of the EEC's
Common Fisheries Policy', 5 European LR (1980),
pp. 3-37, 95-111.

72. The Persian Gulf is a shallow, marginal sea 1,000 Km in
length and 200-300 Km in width, with a surface area of
about 224,000 square miles and an average depth of
35 m. See UNESCO, Marine Sciences in the Gulf Area,
UNESCO Technical Papers in Marine Science, No. 26 (Paris:
UNESCO, 1976). See also Husain M. Albaharna, The Legal
Status of the Arabian Gulf States (Manchester U.P., 1968);
Richard Young, 'The Persian Gulf', in Churchill, Simmond
e_t _al (ed), od. cit. , Vol. Ill, pp. 231, et seq. See
below, Ch. 6.

73. For Baltic Sea, see The Baltic Sea Convention, 1974.
13 ILM (1974), p.544; 19 ILM (1980), p.835; For
discussions, see Bo Jo1 nson, 'The Baltic Convention',
25 ICLQ (1976), p.l; idem, 'The Baltic', New Directions
in the Law of the Sea, Vol. Ill, p.205; G. Reintanz,
'The Baltic - Special Pollution Problems', ibid., p.219.

■ See below, Ch. 6.
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seem sufficiently reasonable to command general assent.

This is particularly true when the exploitation of the

areas in question would require support from neighbouring

land territories. Thus, in the North Sea Continental Shelf
74

Cases, the ICJ found that the parties were under the

obligation to enter into 'meaningful' negotiations; this

obligation was derived from the Truman Proclamation, which

'must be considered as having propounded the rule of law

in this field', and also from a principle underlying inter¬

national relations and embodied in Article 33 of the Charter

of the United Nations (although that Article only refers to

a dispute 'the continuance of which is likely to endanger

the maintenance of international peace and security').7^
Indeed, it is possible to create regimes of joint development

for common zones of continental shelf. Two recent agreements

have constituted common zones for continental shelf development.

In 1974 the Sudan and Saudi Arabia concluded an Agreement

Relating to the Joint Exploitation of the Natural Resources

74. ICJ Reports, 1969, p.3.

75. In the Aegean Sea Continental Shelf Dispute of 1976,
Turkey hoped that the UN Security Council w. uld invite
Greece to enter into 'meaningful negotiations' and
that the Council would examine Greece's 'flagrant
violations' of its international obligation under the
1923 Treaty of Lausanne and the 1947 Treaty of Peace
with Italy concerning the demilitarisation of the
Islands in the eastern.Aegean. Turkey also hoped
that the Security Council ivould take the necessary

steps to put an end to a threat to peace and security
in that region. Cf. Aegean Sea Continental Shelf Case
(Greece v. Turkey), ICJ Reports, 1976, p.3. See above
2.
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of the Sea-bed and Subsoil of the Red Sea in the Common Zone.

On 30 January 1974 Japan and South Korea signed an Agreement

Relating to the Establishment of Joint Development Zone to

the Southern Part of the agreed continental shelf boundary

for the purpose of the exploration and exploitation of

■ i 77petroleum resources.

It may be suggested that serious problems and doubts

as to the rights of the coastal state in fisheries control

have arisen only where it has been possible to exploit

coastal fisheries intensively without dependence on the

coastal state. Clearly, however, the larger the area over

which sovereignty or rights of jurisdiction are claimed and

the less the dependence of exnloitation upon neighbouring

states, the more doubtful their legal basis and the less

acceptable will such claims appear.

3.2 The General Right of States to Define Unilaterally

Their Seaward Limits

A broad statement to the effect that 'a state can define

its limits on the sea...' was made in the Texas Acts of

1941 and 1947 which extend territorial waters and claim

the furthermost edge of the continental shelf off the Texas

76. UN Doc. ST/LEG/SER.B/18 (1976), p.452.

77. New Directions in the Laiv of the Sea, Vol. IV, pp. 117-33.
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78
coasts. It is not clear whether this statement was

intended to be a statement of international law or of U.S.

79
constitutional law. As a statement of international law

it xvould require some qualifications. The reason for this

is that no individual state may lawfully assert exclusive

rights of use in any part of the high seas without the

acquiescence of other states, either express or implied

from a prescriptive user over a long period.Under

78. Texas in 1941 sought to extend its boundary to a line
in the Gulf of Mexico twenty-four marine miles beyond
the three mile limit and asserted ownership of the
bed within that area. Act of May 16, 1941, L. Texas,
47th Legislature (1941), C.286, p.454. In 1947 Texas
put the extended boundary to the outer edge of the
continental shelf. Act of May 23, 1947, L. Texas, 50th
Legislature (1947), C.253, p.451; see UN Doc. ST/LEG/
SER.B/l (1951).

79. In United States v. Texas Case 339 U.S. 707, 70 S. Ct.
918, 94 L. Ed. 1221 (1951), Texas claimed inter alia
that under international law, as it had evolved by the
1840's, the Republic of Texas as a sovereign nation
became the owner of the bed and subsoil of the marginal
sea vis-a-vis other nations. Cf. United States v.

Louisiana 339 U.S. 699, 70 S. Ct. 914, 94 L. Ed. 1216
(1960); United States v. Louisiana 363 U.S. 1, 80 S. Ct.
961, 4 L. Ed. 2d 1025 (1960); United States v. Louisiana
et al (Louisiana Boundary Case), 394 U.S. 11 (1969);
United States v. California 381 U.S. 139, 85 S. Ct. 1401,
14 L. Ed. 2d 296 (1965).

80. It is justified by reference to international acquiescence
in Canadian claims to Hudson Bay. See V. Kenneth
Johnston, 'Canada's Title to Hudson Bay and Hudson Strait',
15 BYIL (1934), p.l. Cf. The Anglo-Norwegian Fisheries
Case in which the Court declared 'Norway can justify
the claim that these waters are territorial or internal
on the ground that she has exercised the necessary

jurisdiction over them for a long period without
opposition from other states ...'. See ICJ Reports,
1951, p.130. Since the high seas are res omnium communis
which cannot be asserted on a basis of occupation,
but only of prescription. See Fitzmaurice, op. cit.,
30 BYIL (1953), p.49.



408.

customary international law, it is virtually accepted that a

state cannot, without the acquiescence of other states,

lawfully appropriate a maritime area which very largely

exceeds its territorial belt and involves a substantial

encroachment of what have previously been regarded as the

high seas. In the Anglo-Norwegian Fisheries Case, the ICJ

emphasised that 'the delimitation of sea areas has always an

international aspect: it cannot be dependent merely upon

the will of the coastal state as expressed in its municipal
81

laws'. Thus, in the Fisheries Jurisdiction Case (United
82

Kingdom v. Iceland), the principal question was whether

the regulations governing the Fishery Limits off Iceland

promulgated by Iceland on 14 July 1972 and constituting a

unilateral extension of the exclusive fishing rights of

Iceland to 50 nautical miles from the baselines' specified

therein were in opposition to the United Kingdom. The ICJ

decided in the final phase by a vote of ten to four against

Iceland. It further held that Iceland was not entitled

unilaterally to exclude United Kingdom fishing vessels from

areas between the fishery limits which had been agreed to in

the exchange of notes of 11 March 1961 and the limits which

had been specified in the Icelandic regulations of 14 July

1972; nor it was held, could Iceland unilaterally impose

restriction on the activities of those vessels in such areas.

81. ICJ Reports, 1-51, p.132.

82. ICJ Reports, 1974, p.3.
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These cases, hcwever, only go some way to confirming

an 'international aspect' of maritime boundary problems.

Some criteria of 'reasonableness' in maritime claims has

been found in the claims by some states to maritime areas.

Similar criteria may be found in general in the claims

made so far to submarine areas: claims have been allied

*

to the notions of 'adjacency', 'contiguity', natural unity

of submarine areas ivith neighbouring land etc. ; these will
83

be discussed in detail below.

3.3 The General Right of States to Appropriate to Sovereign

Rights 'Adjacent', 'Contiguous' or 'aioininq' Submarine

Areas

It should be borne in mind that the term 'sovereign
\

rights' is legally distinct from 'sovereignty'. The word

84
'sovereignty' is of French origin, being derived from the

French 'souverain', meaning excellent, highest, supreme.

The French term is derived from the medieval Latin 'supranus',
85

the adjective from 'super'. Sovereignty, therefore, connotes

83. See below, Ch. 6.
84-. For definition, see Robert Lansing Notes on Sovereignty

(Washington: The Carnegie Endowment for International
Peace, 1921), p.78; D.G. Ritchie, 'On the Conception of
Sovereignty', Annals of the American Academy of Political
and Social Science (1891), p.385.

85. Johannes Mattern, Concepts of State, Sovereignty and
International Law (The Johns Hopkins Press, 1928), p.l;
Sakutaro Tachi, La Souverainete et 1'Independence de
1'Etat et les Questions interieures en Droit International
(Paris: Les Editions Internationales, 1930), p.9;
Charles Rousseau, Droit International Public, Tome II
(Paris: Sirey, 1974), pp. 57-5°; Walter Ullmann, A
History of Political Thought: The Middle Ages (Penguin Bks.
1965), pp. 195-99.
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nothing more than the supreme legal competence within a

defined region, a competence which is relative only in
8 6 87

international law. 'Sovereignty' is customarily taken

to imply the fullest rights which a state may possess over

88
territory. Rights of 'jurisdiction', 'administration' and

'control' over territory - and even 'sovereign rights' -

are regarded as being in some respect inferior to, or

quantitatively less than, full sovereignty. This has led

ivriters to treat 'sovereignty' over territory as analogous

to 'oxvnership' - the fullest rights over property known to

private law. By analogy, one may therefore think of

sovereignty as comprising a 'bundle of rights' or jus utendi

fruendi abutendi. Again, by analogy, the lesser rights of

86. D.P. O'Connell, The Law of State Succession (Cambridge
U.P., 1956), p.9. Cf. H.W.R. Wade, 'The Basis of Legal
Sovereignty', 13 Cambridge LJ (1954), p.172.

87. Sovereignty means the independence and supremacy of
the state. George Elian, The Principle of Sovereignty
Over Natural Resources (The Netherlands: Sijthoff &
Noordhoff, 1979), p.l; N.S. Politis, 'Le probleme des
limitations de la souverainete et la theorie de 1'abus
des droits dan les rapports internationaux', 6 Recueil
des Cours (1924), p.l; E.N. van Kleffens, 'Sovereignty
in International Law', 82 Recueil des Cours (1953), p.l;
Marek Stanislaw Korowicz, 'Some Present Aspects of
Sovereignty in International Law', 102 ibid., (1961-1),
p. 5.

88. Sovereignty in the practical sense loses much of its
value if it does not in practice give a nation control
of its own affairs, and the fact is that neither Britain
nor any of the larger powers of Europe can now have the
kind of national control of their own affairs which
they enjoyed in the past. See K. Younger, Changing
Perspectives in British Foreign Policy (Oxford U.P.,
1964), p.91.
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'jurisdiction', 'administration' and 'control' may be

thought of in terms of the lesser, but still legally
89

protected, rights in private lai\', inter alia, possession.

It is, thus, observed that 'sovereignty' is equivalent

to an 'absolute right', whilst 'sovereign rights' are

functionally limited, e.g. the sovereign rights of coastal

states over their continental shelves are restricted to

the exploration of the continental shelf and exploitation
90

of the natural resources.

The great majority of claims to submarine areas since

the Gulf of Paria treaty have referred as justification to

the 'adjacency' or 'contiguity' of the areas claimed, or

have limited claims to 'adjacent', 'contiguous' or 'adjoining'

areas. The following are examples of the terminology of

national claims:

89. Cf. The Tubantia, 40 TLR 335. See also J.P.H.
'Possession of Corpus by Salvors', 2 Cambridge LJ
(1924-26), pp. 98-99; A.L. Goodhart, 'Three Cases on
Possession', 3 ibid., (1928), pp. 195-208; R.W.M. Dias,
'A Reconsideration of Possessio', 14 ibid., (1956-57),
pp. 235-47.

90. Articles 2(1), 3, 4 and 5(1) of the 1958 Geneva
Continental Shelf Convention. Cf. Matson Navigation
Co. and Union Oil Co. of California v. U.S., 135
Ct. CI. 526, 141 F. Supp. 929 (1956); Treasure Salvors
v. Abandoned Sailing Vessel, 408 F. Supp. 907 (1976);
Brown, o£. cit., pp. 87-99; Marston, op. cit., 48
BYIL (1976-77), p.321. See above, Ch. 1.
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91
Claims using the criterion 'adjacent'

(i) In the international sphere, conditional
recognition is accorded to the right of each nation
to consider as national territory the entire extent
of its epicontinental sea and of the adiacent
continental shelf.'

(ii) ... international consensus of opinion recognizes
the right of every country to consider as its national
territory any adjacent extension of the epicontinental
sea and the continental shelf;

(iii) The (submarine) areas as well as the natural
resources of the sea-bed and the subsoil thereof, up
to the limit of the continental shelf adjacent to
the Iranian coast and to the coasts of Irag:j,an islands
in the Persian Gulf and the Sea of Oman...

91. 'To be near', 'close or contiguous', 'in the neighbourhood
or vicinity of but not necessarily touching', or
'adjoining or continuous to' are the common meanings
of adjacent. See North Sea Continental Shelf Cases,
ICJ Reports, 1969, pp. 30-31, paras. 42-43. See
generally, Juraj Andrassy, International Law and the
Resources of the Sea (Columbia U.P., 1970), pp. 81—82;
Brown, on. cit., pp. 5—6, 34-35; Jennings, op. cit.,
8 ICLQ (1969), pp. 825-26. See below, Ch. 6.

92. Argentina, Decree No. 14, 708, 11 October 1946, concerning
national sovereignty over epicontinental sea and the
Argentina Continental Shelf, UN Doc. ST/LEG/SER.B/l (1951).
p.4. Cf. Act No. 20, 489 of 23 May 1973 Regulating
Scientific and Technical Research Activities Conducted

by Foreigners and International Organisations.
Art. 1: '... in waters subject to national sovereignty

a and in the sea-bed and subsoil of submarine zones

adjacent to Argentine territory to a depth of 200
metres ...' UN Doc. ST/LEG/SER.B/l8 (1976), p.145.

93. The Chilean Presidential Declaration, 23 June 1947.
UN Doc. ST/LEG/SER.B/l (1951), p.6 [italics added].
For discussion see Ann L. Hollick, 'The Origins of
200-mile Offshore Zones', 71 AJIL (1977), p.494.

94. Act of 18 June 1955 on the exploration and exploitation
of the natural resources of the Continental Shelf of
Iran. UN Doc. ST/LEG/SER.B/l6 (1974), p.151. [italics
added].
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3.3.2 Claims using the criterion 'contiguous'

Australia has ... sovereign rights over the sea-bed
and subsoil of the continental shelf contiguous to
any part of the coasts of certain territories under
its authority ...

A proclamation in similar terms was made with respect to

the Trust Territory of New Guinea on the same day.

The Pearl Fisheries Act, 1952-53 draws an interesting

distinction betxveen the terms 'contiguous' and 'adjacent'.

While stating in s.5(3) that:

a reference in this Act to the continental shelf is
a reference to the sea-bed and subsoil of the submarine
areas contiguous to the coasts of Australia and ...
of the territories, to a depth of not more than
100 fathoms,

the Act goes on to distinguish between 'contiguous' and

'adjacent' areas in s.5(5):

If the Governor-General is of [the] opinion that it
is reasonable that the sea—bed and subsoil of a

submarine area, being an area that:
(a) Is not more than one hundred fathoms below the
surface of the sea; and
(b) Is adjacent to any part of the coasts of Australia
or of a territory but is separated from the part of
the continental shelf that is contiguous to that part
of those coasts by an area that is more than one hundred
fathoms below the surface of the sea, should be deemed
to be part of the continental shelf, the Governor-
General may ... declare that that sea-bed and subsoil

95. Australia, Proclamation by the Governor-General concerning
the continental shelf, 11 Sept. 1953. See Commonwealth
of Australia Gazette, No. 56 (11 September, 1953);
48 AJIL Suppl. (1954), pp. 102-103. UN Doc. ST/LEG/
SER.B/8 (1959 ), p.3 [italics added]. For discussion
see D.P. O'Connell (ed), International Law in Australia
(London: Stevens & Sons, 1965), Ch. XI, p.246.



414.

is part of t^g continental shelf for the purposes of
this Act ...

Q1
3.3.3 Claims using the criterion of 'adjoining'."

(i) Brazilian Decree No. 28,840 refers to

the continental shelf contiguous to and adjoining
(correspondente) the national territory ... It is
formally proclaimed that part of the continental
shelf which adjoins (correspondente) the continental
shelf and insular terrijgry of Brazil is integrated
into that territory ..."

(ii) A Sri Lanka Proclamation of 19 December 1957 by

the Governor-General on the Rights Over the Continental

Shelf and Conservation Zones declares:

That the Government of Ceylon has had and shall have
full and exclusive sovereign rights over the sea—bed
and subsoil of the continental or insular shelf
adjoining the territory and beyond the territorial
waters of Ceylon and accordingly may cause the
exploration and the exploitation of th^gnatural
resources of such sea-bed and subsoil.

96. Commonwealth Acts, 1952, Vol. 1, p.26. For the Amendment
to this Act, see ibid., 1953, p.12; see also UN Doc.
ST/LEG/SER.B/6 (1956), pp. 421-24; ST/LEG/SER.B/8 (1959),
pp. 4-8. For discussion, see L.F.E. Goldie, 'Australia's
Continental Shelf: Legislation and Proclamation*, 4 ICLQ
(19'4), p.535.

97. Lord Stowell, in The Maria (1799) - a Swedish vessel
sailing under convoy of an armed ship condemned for
resisting the belligerent's visitation and research,
found that 'the transaction in question took place in
the British Channel close upon the British coast, a
station over which the Crown of England has ... always
asserted something of that special jurisdiction which
the sovereigns of other countries have claimed and
exercised over certain parts of the seas adjoining to
their coasts'. 1 Rob. Ad. Rep. 352. The word 'adjoining'
in a description of a premise conveyed means 'next to'
or 'in contact with' and excludes the idea of intervening
space. Yard v. Ocean Beach Ass'n., 24 A 729.

98. UN Doc. ST/LEG/SER.B/l (1951), p.299 [italics added].
99. UN Doc. ST/LEG/SER.B/l6 (1974), p.164 [italics added].
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(iii) A Peruvian Presidential Decree No. 781, concerning

the submerged continental or insular shelf, 1 August 1947,

stated that:

National sovereignty and jurisdiction are to be
extended over the sea adjoining the shores of national
territory whatever its depth and in the extension
necessary to reserve, protect, maintain and utilize
natural resources and wealth of^ggy kind which may be
found in or below those waters.

An Indian Proclamation of the President No. SRO 1865

dated 30 August, 1955, asserts India's full and exclusive

sovereign rights as against foreign states over the sea-bed

and the subsoil of the continental shelf adjoining the

territory of India and beyond its territorial waters. The

Proclamation ran:

... India has and always had full and exclusive
sovereign rights over the sea-bed and subsoil of
the Continental Shelf adipining^ts territory and
beyond its territorial waters.

3.3.4 Claims using the criterion of 'along*

A Declaration of the Governor-General of Pakistan of

9 March 1950 stated that:

the sea bed along the coasts of Pakistan ..^0ghall ...
be included in the territories of Pakistan.

100. UN Doc. ST/LEG/SER.B/1 (1951), p.16 [italics added].
For discussion, see Hollick, oo. cit., 71 AJIL (1971),
p.494.

101. India, Proclamation, Indian Ministry of External Affairs
Notification, New Delhi, 30 August 1955. UN Doc.
ST/LEG/SER.B/8 (1959), pp. 13-14 [italics added];
see also Nagendra Singh, The Legal Regime of Merchant
Shipping (University of Bombay, 1969), p.157.

102. The Gazette of Pakistan, Extraordinary, 14 March, 1950,
p.123; UN Doc. ST/LEG/SER.B/l (1951), p.303. The term
'along' may mean 'on'; thus 'along the shore' means
'on' the shore and includes the shore. Church v. Meeker,
34 Conn. 421.
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3.3.5 Claims using the criterion of 'appertaining'

(i) The Panamanian Constitution of 1 March 1546

declares to belong to the state

the submarine continent^J^5^®-'-^ which appertains to
the national territory.

(ii) The United States' Outer Continental Shelf Lands

Act of 7 August 1953 provides that:

the subsoil and sea-bed appertain to the United ^J|tes
and are subject to its jurisdiction and control.

3.3.6 Claims using the criterion of 'off'

The Saudi Arabian Royal Pronouncement of 28 May 1949,

and the proclamations of the Persian Gulf states under the

protection of the United Kingdom, issued during June 1949,

all referred to 'valuable resources [which may] underlie

parts of the Persian Gulf off the coasts of Saudi Arabia

[or Abu Dhabi, Ajman etc.]'.1^

103. Gaceta Oficial, Vol. 43,- No. 9, 938 (4 March 1946), p.18.
Translation by the Secretariat of the United Nations.
UN Doc. ST/LEG/SER.B/l (1951), p.15 [italics added].
The maritime territory is an essential appurentance of
land territory. The Grisbadarna Arbitration (Norivay-
Sweden) (1909), Scot, The Hague Court Reports, 1916,
p.127. Cf. The Bahamas Continental Shelf Act, 1970:
'continental shelf means the continental shelf appertaining
to the Bahama islands...' No. 17 of 1970. See UN Doc.

ST/LEG/SER.B/16 (1974), p.172.
104. i 1331(a), U.S. Code (1964 Edition), Title 43 (Public

Lands). See UN Doc. ST/LEG/SER.B/l5 (1970), p.462.
105. Umm A1 Qura (Mecca), Suppl. No. 1263, 29 May 1949.

Translation from Arabic. UN Doc. ST/LEG/SER.B/l (1951),
p.22; 43 AJIL Suppl. (1949), p.156. In the case of the
sheikhdoms of the Persian Gulf the word used is 'belong'
(Khass), except in the case of Kuwait, where the word
is 'become part of ' (ada) - a distinction which may
be intended to emphasise, in the latter case, the
•constitutive' rather than the 'declaratory' form. In the Anglo-
Norwegian Fisheries Case (1051), the Court noted that
'it is th^ land which confers upon the coastal state
a right to the waters off its coasts'. ICJ Reports,
1951, p.133. See below, 3.5.
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3.3.7 Claims using the criterion of 'bordering'

The Bahrain Government Proclamation No. 37/1368 of

5 June 1949 declared that:

... the sea bed and the subsoil of the high seas of
the Persian Gulf bordering on the territorial waters
of Bahrain and extending seaward as far as limits
that we [ruler of Bahrain], after consultation with
neighbouring Governments, shall determine more
accurately in accordance with the principle of
justice, when the occasion so requires, belong to the
country of Bahrain and are inject to its absolute
authority and jurisdiction.

The concepts of 'adjacent1, 'contiguous' and 'adjoining'

areas, and areas 'along', 'off' or 'bordering' the coast of

the claimant state, are, although the terms seem to be used

without perceptible discrimination, neither synonymous nor

unambiguous. Reference to the claimed area as possessing

these properties might be intended to indicate either that

the areas are linked by proximity to or by continuity with

the mainland. Clearly, areas may be 'adjacent' to - or

indeed 'off', 'along' or 'bordering' - a coast without

being 'contiguous' in the sense of touching or being continuous

with the coast: they may be separated from the coast by a

deep trench or depression, e.g. Norwegian Trench, Hurd deep

and Hurd deep Fault Zone, Rockall Trough, Okinawa Trench etc.

106. 43 AJIL Supol. (1949), pp. 185-86. Translation from
Arabic. See also Husain M. Al-Baharna, The Legal
Status of the Arabian Gulf States (Manchester U.P.,
1968), pp. 318—19, Appendix IX. Cf. The North Sea
Continental Shelf Cases: 'the right of the coastal
state is based on its sovereignty over the land domain'.
See ICJ Reports, 1969, p.29.
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Conversely, even an area which was continuous with the

landmass of a state might at some stage cease to be 'adjacent'
107

in the sense of proximate.

In the North Sea Continental Shelf Cases, Denmark and

the Netherlands contended that the submarine areas of the

North Sea appertained to a state which was 'adjacent' in the

sense of being in fcloser proximity' to that state's landmass

108
than to any others. In close relation with the principle

of the natural prolongation of the land, the ICJ did not

accept the contention of Denmark and the Netherlands that

'adjacency' must be identified with 'proximity'. It found

the terminology generally used in state claims (such as

'near', 'close', 'adjacent', 'contiguous', etc.) to be of

'a somewhat imprecise character' and, in particular, that

there was 'no necessary, and certainly no complete, identity

between the notions of adjacent and proximate'. Rather

•the notion of adjacency ... only implies proximity in a

general sense, and does not imply any fundamental or inherent

rule the ultimate effect of which would be to prohibit any

107. The ICJ in the North Sea Continental Shelf Cases held
that there is no necessary, and certainly no complete,
identity between the notions of adjacency and proximity,
the inference must be that adjacency comprehends the
idea of appurtenance as physical prolongation of the
land domain. ICJ Reports, 1969, p.30. Cf. Jennings,
op. cit. , 18 ICLQ (1969), p.825-26. See beloxv,
Chs. 6, 7.

108. ICJ Reports, 1969, p.29, para. 30. See below, Ch. 6.
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state (otherwise than by agreement) from exercising continental

shelf rights in respect of areas closer to the coast of
10b

another state'. The Court concluded that:

the question of which parts of the continental shelf
•adjacent to' a coastline bordering more than one
state fall within the appurtenance of which of them,
remains to this extent an open one, to be determined
on a basis exclusively of proximity.

Similarly, in the Anglo-French Continental Shelf

Arbitration, France contended that 'proximity' does not

confer any title to rights over the continental shelf. The

United Kingdom, however, 'did not thereby reject proximity'

as a method employed in determining the appurtenance of an

area of continental shelf to one state rather than to another.

In the circumstances of this case, the Court of Arbitration

endorsed the judgment of the North Sea Continental Shelf

Cases that there was 'no reason to adopt a different view

of the role of proximity.

109. Ibid., p.30, paras. 41—42.

110. Ibid., p.30, para. 42. [italics added]. This would
seem to state explicitly that under certain conditions
proximity may be the aporopriate test or method for
delimiting the boundary of the continental shelf; but
that in any given case the value to be attached to
proximity as a method of delimitation depends on the
individual circumstances of that case. Cf. the Anglo-
French Continental Shelf Arbitration, Miscellaneous
No. 15 (1978), Cmnd. 7438, p 53, para. 81.

111. Miscellaneous No. 15 (1978), Cmnd. 7438, pp. 52-53,
paras. 80-81. See beloxv, Ch. 7.
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A distinction between the terms 'adjacent' and 'contiguous'

has been drawn in the Australian Pearl Fisheries Act 1952-53

in similar terms: a submarine area is there envisaged as

possibly being adjacent to the coast, but separated from

that part which is contiguous to the coast by an area more

than 100 fathoms deep. Conversely, the concepts of

'contiguity' and of areas 'adjoining' the coast do not

obviously imply any concept of the extent of these areas

being limited by the requirement of proximity: it is

sufficient that the areas form a continuous unbroken unit

with the mainland mass of the claimant. There are, however,

other possible implications in the use of the term 'contiguous':

it is reminiscent of the concept of the contiguous zone -

and because of this caused some confusion during the

discussions of the International Law Commission on the

Continental Shelf. If this similarity is taken seriously,

it can again be taken to imply a concept of 'reasonable

proximity' in extent similar to that implied in the term

'adjacent'.

Moreover, the grouping of claims into those based on

proximity and those based on continuity suggests a slightly

different theoretical basis. Claims to proximate submarine

areas, simply because they are proximate, have clear analogies

and precedents in claims to maritime areas, such as the

territorial sea, contiguous and fishing zones, and the

only criterion of acceptability found for these claims has

been that of 'reasonableness'.
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The development of the law of the sea seems to show

a historical process of adjustment of the conflicting

interests of coastal states and users of the sea. Claims

made by coastal states must meet the standard of 'reasonableness'.

If they do not do so, they constitute abus de droit. In the

Anglo-Norwegian Fisheries Case, one of the criteria laid

down by the ICJ for testing the legitimacy of the Norwegian

fishery limits, and of given base-lines was their reasonableness.1
It emphasises that the modern trend creates a presumption

in favour of 'reasonable' claims by coastal states. Accordingly,
113

xn the Fisheries Jurisdiction Case (U.K. v. Iceland) the

112. As evidence of reasonableness, the ICJ held in the
Anglo-Norxvegian Fisheries Case that the Norwegian claims,
presumably, were not to be regarded as unilateral
extensions of coastal xvaters impinging on the prescriptive
rights of other states on the high seas, but rather as
claims having the prior agreement of other states. ICJ
Reports, 1951, p.116. For discussion of 'reasonableness'
in international laxv, see Sir Gerald Fitzmaurice, 'The
General Principles of International Law Considered from
the Standpoint of the Rule of Law', 92 Recueil des Cours
(1957-11), p.116. McDougal attempts to assign to the
notion of 'reasonableness' the central explanatory
basis for international custom. Myres S. McDougal et aT. ,
Studies in World Public Order (New Haven: Yale U.P.,
1960), p.778. For different opinion see Anthony A.
D'Amato, The. Concept of Custom in International Law
(Cornell U.P., 1971), pp. 215 et seq.

113. ICJ Reports, 1974, p.3. Cf. R.R. Churchill, 'The Fisheries
Jurisdiction Cases: The Contribution of the ICJ to the
Debate on Coastal States' Fisheries Rights', 24 ICLQ
(1975), p.82. For historical background, see E.D. Broxvn,
'Iceland's Fishery Limits: The Legal Aspect', The World
Today (February 1973), p.68; Gunnar G. Schram, 'Iceland's
50-mile Fisheries Zone', 2 Ocean Management (1974), p.127.
For political analysis, see Morris Davis, Iceland Extends
its Fisheries Limits (Universitetsforlaget, 1963);
L.M. Alexander, Offshore Geography of Northwestern Europe
(London: John Murray, 1966), Ch. VI, pp. 107-25;
Cf. J.K. Oudendijk, Status and Extent of Adjacent Waters:
A Historical Orientation (Leyden: A.W. Sijthoff, 1970).
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ICJ considered it to be generally accepted that, independently

of its territorial sea, a coastal state may claim an exclusive

fishery zone of up to 12 miles. The Court, however, failed

to find in any definite terms that Iceland's 50-mile claim

either was or was not contrary to general international
114

law which was challenged by the United Kingdom and the

Federal Republic of Germany. The Court did not base its

finding in favour of the United Kingdom and the Federal

Republic of Germany on Articles 1 and 2 of the 1958 Geneva

Convention on the High Seas,^5 but solely on grounds of

historic rights. viz. that the fishing vessels of these

countries had been accustomed to fish for so long in the

waters concerned that Iceland was then estopped from seeking

to prevent them from so doing. Iceland, on account of her

special dependence on fisheries, could claim preferential
117

rights but not exclusive rights. The judgment laid

114. In the absence of uniform regulations on the breadth of
territorial or fisheries waters, the Icelandic claim may
be supported by certain directives allowing states to
determine such breadth in accordance with certain special
data. See Raymond Goy, 'The Icelandic Fisheries Question',
87 Journal Du Droit International (1960), p.37, at p. 385.

115. The Convention is still in force, and its preamble states
it to be 'generally declaratory of established principles
of international law' - namely that fishing is free to
all on the high seas. Cf. Separate Opinion of Judge Sir
Gerald Fitzmaurice, Fisheries Jurisdiction Case, ICJ
Reports, 1973, pp. 24-25.

116. The Scandinavian claim to a four mile belt of territorial
waters xvas an example of a claim to customary rights of
an historic nature. See, Anglo-Norwegian Fisheries Case,
ICJ Reports, 1951, p.116. In the Clipperton Island
Arbitration (Mexico-France)(1931), Mexico put forward a
claim of 'historic right' based on an alleged ancient
title. II RIAA, p.1105.

117./
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emphasis on Iceland's obligation to respect the United

Kingdom's historic rights, the United Kingdom's obligation,

in turn, to respect Iceland's preferential rights as a

coastal state specially dependent on the fisheries in

adjacent waters and the resulting obligation of the parties

being to enter into agreements for the equitable sharing

and regulation of the fisheries. This could be regarded

as a form of 'reasonableness'. The above-mentioned decisions

show that, while the coastal states' geographical, economical,

social and security interests are important, the general

interests of the international community as a whole should

also be taken into account. The principle of 'reasonableness'

must be observed.

From a purely juristic point of view, there is serious

objection to any 'unreasonable' unilateral declaration for

an extension of adjacent waters which purports to ignore or

extinguish the rights in respect of the high seas which are

117. Iceland founded its case on the assertion by the Anglo-
Norwegian Fisheries Case that baselines must be drawn
with due regard being paid to certain economic interests
peculiar to an area when their reality and importance
are clearly established by long usage. The application
of the preferential rights concept worked out by the
Court in the Fisheries Jurisdiction Case have given
rise to some difficulties. See above, 3.2.
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enjoyed by all states in common. The high seas do not

form part of the territory of any state; no state can have

rights of sovereignty, ownership, or jurisdiction over them

ipso jure. None can lawfully claim to legislate for the

u- v 119high seas.

118. In the Behrinq Sea Fur Seal Arbitration (1393), the
Arbitral Tribunal manifests the prohibition of
territorial sovereignty over the high seas. Report
of Proceedings of the Tribunal of Arbitration 1895.
Award of Tribunal appended Pt. 8. See also '9 BFSP
(1821-22); 12 ibid., (1824-25); 57 ibid (1866-67);
79 ibid (1387-88); 81 ibid (1888-89); 90 ibid (1897-98).
Cf. North Atlantic Coast Fisheries Arbitration (1910),
XI RIAA, p.173; see also Wilson, The Hague Arbitration
Cases, p.134; Anglo-Norwegian Fisheries Case, ICJ
Reports, 1951, p.132; Fisheries Jurisdiction Case
(U.K. v. Iceland), ICJ Reports, 1973, p.3, per Judge
Fitzmaurice; Fisheries Jurisdiction (Merit), ICJ
Reports, 1974, p.3, per Judge Waldock.

119. Article 20 of the Declaration of the Great Principles
of Modern International Law provides: 'No state is
entitled to oppose, in its own interests, the making
of rules on a question of general interest'. See
Individual Opinion of Judge Alvarez, Anglo-Norwegian
Fisheries Case, ICJ Reports, 1951, p.151. According
to the words of the PCIJ 'there is a principle of
freedom, in virtue of which each state may regulate
its legislation at its discretion, provided that in
so doing it does not come in conflict with a restriction
imposed by international law', see The S.S. Lotus,
PCIJ Series A, No. 10, p.20; Paul Fauchille, Traite de
droit international public, Tome I, deuxieme partie,
Paix (Paris: Librairie Arthur Rousseau, 1925), p.11.
In 1950, Professor Waldock made the following remarks:
'a state cannot, without the acquiescence of other
states, lawfully appropriate a maritime belt which
very largely exceeds three miles and involves a
substantial encroachment on what have previously
been regarded as high seas'. Waldock, oo. cit.,
36 Transactions of the Grotius Society (1950), p.116.
Cf. I.C. MacGibbon, 'The Scope of Acquiescence in
International Law', 31 BYIL (1954), p.143; idem,
'Estoppel in International Law', 7 ICLQ (1958), p.468;
Antoine Martin, L'Estoppel en droit international
public (Paris: Editions A Pedone, 1979); See above,
Ch. 4.
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In the Anglo-French Continental Shelf Arbitration

(First Decision), France concluded that the automatic

application of the equidistance method in the Channel

Islands region proposed by the United Kingdom would 'produce

results that appear on the face of them to be extraordinary,
120 .

unnatural or unreasonable'. Claims based on continuity

have their analogies and precedents in claims to natural

units of land territory (based, for example, on river

basins or islands) and combined land and sea claims in

archipelagoes, and polar 'sector' claims. They are

similar in substance to those more obviously so-based,

which \vill be considered in the next section.

3.4 The Right of States to Extend Their Sovereignty to

Areas Forming a Geographical Unity ivith Their Main

Territory

It has been noted above that it is generally accepted

in principle - although the application of this principle

may sometimes be controversial in practice - that states

through symbolic acts are entitled to extent their sovereign

rights (jurisdiction and control) or their sovereignty, in

the absence of a competitive claimant, to areas which form

a geographical unity with their main territory. Obvious

120. Miscellaneous No. 15 (1978), Cmnd. 7438, p.82, para. 164.
Of'. The North Sea Continental Shelf Cases, ICJ Reports,
1969, p.23, para. 24. See below, Ch. 7.



examples are islands and archipelagoes. Thus, in the case

concerning the Legal Status of Eastern Greenland, the PCIJ

concluded that:

bearing in mind the absence of any claim to sovereignty
by another Poiver, and the Arctic and inaccessible
character of the uncolonised parts of the country,
the King of Denmark and Norway displayed during the
period from the founding of the colonies by Hans Egede
in 1721 up to 1814 his authority to an extent sufficient
to give his country a valid claim to sovereignty, and
his rights over^gjeenland were not limited to the
colonised area.

The Anqlo-Norxvegian Fisheries Case was concerned with

an archipelago of the coastal type. The unity of the island

fringe with the mainland was applied by the ICJ as a criterion

which upheld the Norwegian claim. The outermost islets and

rocks of the island fringe of the Norwegian coast was

122
regarded as constituting 'a whole with the mainland'.

It should be noted that geographical factors per se

can never be a substitute for the essential elements of

1;
effectiveness and continuity, nor confer title by themselves.

121. 1933. PCIJ Series A/B, No. 53, pp. 50-51. Cf. The Anna,
La Porte (1805) 5 C. Rob. 165; Secretary of State for
India v. Sri Raza Chelikani Ramo Rao [1916] 85 LJPC
222. For discussion, see Keller, Lissitzyn, & Mann,
Creation of Rights of Sovereignty Through Symbolic Acts,
1400-1800 (Columbia U.P., 1938).

122. ICJ Reports, 1951, pp. 127-28, 132. Cf. Judge Levi
Carneiro's individual opinion in the Minquiers and
Ecrehos Case, ibid., 1953, pp. 33. See above, Chs. 1,
2, 3.

123.Cf. Island of Palmas Arbitration, II RIAA, pp. 854-55:
Legal Status of Eastern Greenland Case, PCIJ Series A/B,
No. 53, pp. 45-52; Minquiers and Ecrehos Case, ICJ
Reports, 1953, p.47; Rann of Kutch Arbitration, 50 ILR
(1976), p.2. See above, Ch. 3.
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The same geographical principle also appears in the concept

124
of 'hinterland', and m the concept of 'natural' boundaries

based on watersheds, crestlines or rivers, for example, as in Ch. 1.

It is hardly surprising, therefore, that claims to

submarine areas should frequently have been couched in

terms to the effect that such areas were 'natural' extensions

of mainland territory. It has already been noted that

'sector' claims to the polar regions are perhaps the first

example of territorial claims based on submarine unity of

land masses: in the claims made specifically to submarine

areas, the degree of emphasis laid on the principle of

natural unity varies, as does the terminology and the

degree of geographical and geological detail that is

presented.

It will be recalled that in the Gulf of Paria treaty

emphasis was laid on the particular 'interest' of the

United Kingdom (via Trinidad)- and Venezuela in the Gulf;

no explicit reference, however, was made to the continuity

of the surrounding land areas with the submarine areas of

the Gulf. In the declarations made by the Persian Gulf

states, reliance was placed on the general descriptions

of the submarine areas claimed as 'contiguous', 'adjacent',

124. The principle of hinterland, as in the African partitions
in the last century, always had reference to territories
stretching inland from the coast and not to islands
off the coast.
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•adjoining', 'off' or 'bordering' the coasts of the claimant

state. The reason for those very general terms, and the

lack of geological detail offered, is sufficiently obvious.

These proclamations relate to shallow water areas contiguous

to more than one state, where no natural boundaries exist

and the areas are relatively enclosed for which the concept

of common ownership divisible into shares might form an

adequate legal basis.

In other areas, in particul-ar in South and Central

America, greater reliance has been placed on geological

and geographical concepts. The following are representative

examples.

The Argentine Presidential Decree No. 14,708 (11 October

1946) declared that:

The submarine platform, known also as the submarine
plateau of continental shelf, is closely united to
the mainland both in a morphological and a geological
sense ...

In the international sphere, conditional recognition
is accorded to the right of each nation to consider
as national territory the entire extent of its
epicon£i,gental sea and of the adjacent continental
shelf.

T25.~UN Doc.~ST/LEG/SER.B/l (1951), p.4; 41 AJIL Suppl. (1947),
p.11. It declared that the epicontinental sea and
continental terrace appertained to the sovereignty of
the nation, without impeding the freedom of navigation.
This decree was enacted by a de facto government and
was not ratified by Congress; although several writers
have ta'-en the view that it was validated at a later

stage of constitutional rule, this is debatable. Be
that as it may, this situation is no longer of any
relevance since the enactment of Law No. 17,094 on
the adjacent sea and the continental shelf. Frida M.
Pfirter de Arms, 'Argentina and the Law of the Sea'
in Zacklin (ed), od. cit. , p.173. Cf. Articles 1, 2
and 4, Argentine Law No. 17,094-M 2408, 29 December
1966; see UN Doc. ST/LEG/SER.B/l5 (1970), pp. 45, 319.
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A Brazilian Decree No. 28,840 (8 November 1950) declared that:

... the continental shelf contiguous to continents
and islands and extending beneath the high seas is in
reality submerged territory and constitutes cj>gg
geographical unit with the adjacent land ...

In accordance with this decree, the incorporation of the

shelf was not intended to imply an enlargement of the

territorial sea, which continued at that date to be governed

by the three-mile rule, but its continental shelf was deemed
127

to be an integral part of the state territory.

A Chilean Presidential Declaration (23 June 1947)

offered a combination of geographical and economic reasoning,

reminiscent of Norwegian claims in the Anglo-Norwegian

Fisheries Case.

[I]t is manifestly convenient, in the case of the
Chilean Republic to issue a ... proclamation of
sovereignty, not only by the fact of possessing and
having already under exploitation natural riches
essential to the life of the nation and contained
in the continental shelf, such as the coal-mines,
which are exploited both on the mainland and under
the sea, but further because, in view of its topography
and the narrowness of its boundaries, the life of
the country is linked to the sea and to all present
and future natural riches contained within it, more
so than in the case of any other country;

126. UN Doc. ST/LEG/SER.B/l (1951), p.299; see also
UN Doc. ST/LEG/SER.B/l5 (1970), p.338.

127. Vicente Marotta Rangel, 'Brazil', in Zacklin (ed),
op. cit., p.137.
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[and] international consensus of opinion recognises
the right of every country to consider as its national
territjg^ any adjacent extension of the continental
shelf.

A Costa Rican Decree-Law No. 803 (2 November 1949) laid

similar emphasis on the importance of the 'fishing resources

and the minerals existing under the submarine shelf to the

129
nation 'as food and industrial wealth'. And the Mexican

Presidential Declaration (29 October 1945) claimed for the

nation the whole of the continental shelf adjacent to its

coasts in the following terms:

It is well known that the land forming the continental
plateaux does not rise in steep gradients from the
great depths of the ocean floor but rests on a submarine
platform known as the continental shelf which is
bounded by the 'isobath', that is, the line joining
points at the same depth (200 metres) and beyond whose
limits the slope descends steeply or gradually towards
the ocean zones of medium depth; this shelf clearly
forms an integral part of the continental countries

128. UN Doc. ST/LEG/SER.B/l (1951), p.6. On this occasion,
national sovereignty was confirmed and proclaimed over
the continental terrace at whatever depth, and over
the adjacent seas regardless of depth and to the extent
necessary to preserve, protect, and exploit the natural
resources and wealth of every kind. This measure did
not 'disregard the similar legitimate rights of other
states on a basis of reciprocity, nor did it affect
the rights of free navigation on the high seas. The
breadth of the zone claimed was fixed at 200 miles,
without prejudice to future enlargements or modifications.
This Declaration of 1947 introduced a certain confusion
with regard to the breadth of the territorial sea,
particularly because the expression 'sovereignty'
was used. See Francisco Orrego Vicuna, 'Chile', in
Zacklin (ed), op. cit., pp. 192-93; Hollick, op. cit.,
71 AJIL (1977), p.494.

129. UN Doc. ST/LEG/SER.B/l (1951), p.9.
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and it is not vase, prudent or possible for Mexico to
renounce jurisdiction and control over and utilization
of that part of-^j^e shelf which adjoins its territory
in both oceans.

A Peruvian Presidential Decree No. 781 (1 August 1947) claimed:

That the continental submerged shelf forms one entire
morphological and geological unit with the continent;

That the shelf contains certain natural resources^Y^i0*1
must be proclaimed as our national heritage; ...

This Decree claimed the submarine areas and the natural

resources thereof, without regard to the depth of the

superjacent waters. It further included reference to the

general economic importance and integration of the submarine

areas and their superjacent seas in the economic life of

the mainland as a justification for the extension of

sovereignty to the superjacent waters.

The USA Presidential Proclamation No. 2667 (28 September

1945) states that:

... it is the view of the Government of the United
States that the exercise of jurisdiction over the
natural resources of the subsoil and seabed of the
continental shelf by the contiguous nation is reasonable
and just, since effectiveness of measures to utilize

130. UN Doc. ST/LEG/SER.B/l (1951), p.13. Cf. Articles 27,
42, 48, Political Constitution of the United Mexico
States. See UN Doc. ST/LEG/SER.B/l5 (1970), pp. 100-
101, 380.

131. UN Doc. ST/LEG/SER.B/l (1951), p.16. For introduction,
see Frida M. Pfirter de Armas, 'Peru: The Road to the
West', in Zacklin (ed), o£. cit. , Ch. XI, pp. 207 at
217-18. Cf. the Peruvian Petroleum Law of 12 March

1952, No. 11780 of 1952. See UN Doc. ST/LEG/SER.B/l6
(1974), p.160.
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or conserve these resources would be contingent upon
co-operation and protection from the shore, since the
continental shelf may be regarded as an extension of
the land-mass of the coastal nation and thus naturally
appurtenant to it, since these resources frequently
form a seaward extension of a pool or deposit lying
within the territory, and since self-protection compels
the coastal nation to keep close watch over activities
off its shores which are of the^ggture necessary for
utilization of these resources.

In substance, as stated earlier, this proclamation relies

for justification on the geographical unity of the continental

shelf with the coastal land-mass, the continuity of the

actual natural resources ivhich underlie them, and the more

general concept of self-protection ivhich underlies in part

the normal claims to territorial seas and contiguous zones.

Such detailed geographical/geological/ecological

justification is, however, rare in claims to submarine areas.

The vast majority of claims referred simply to the 'continental

shelf' (in those cases where the state might legitimately

claim that one existed in the geological sense of the term)

or the 'seabed and subsoil' (where the areas in question -

133
the Arabian Gulf (or Persian Gulf) or the Gulf of Paria -

132. Dept. of State Bulletin, Vol. 13, No. 327. Sept. 30,
1945, p.485; UN Doc. ST/LEG/SER.B/l (1951), p.38.
See above, 2.

133. The term 'Arabian Gulf' and 'Persian Gulf' are synonyms.
During the last decade or so the term 'Arabian Gulf' has
become more commonly used by all the Arab States, including
the countries of the Arabian Peninsula, in preference to
the traditional and internationally recognised name
'Persian Gulf'. Iran, however, has repeatedly protested
against the new term 'Arabian Gulf'.See Albaharna, o£. cit.,
p.l, note 1. If someone in Bush House (BBC) describes the
Persian Gulf as the Arabian Gulf on the wrong wavelength,
the Shah's teeth are immediately set on edge and that
means that while the FCO's Middle East Department has
to make soothing noises in Teheran, the Guidance Department
has to rap knuckles half-way across London. See Geoffrey
Moorhouse, The Diplomats: The Foreign Office Today (London:
Jonathan Cape, 1977), pp. 344-45. Following the 1978-79
Islamic/
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might with more accuracy be described as simply shallow

submarine areas). These general descriptions, as has been

seen above, are further qualified by the adjectives

'appertaining', 'adjacent', 'contiguous', 'off', "along'

or 'bordering' to indicate their relationship to the land-

mass of the coastal state.

3.5 The right of states to appropriate areas containing

exploited or exploitable resources:

Claims limited to resources which are actually appropriated

and exploited by the state or by its nationals have as their

unchallenged precedents, ancient claims to sedentary fisheries
13'

(oyster beds etc.) which have been made by a number of states.

Two modern claims to submarine areas referred to actual

exploitation of the areas. Thus the Argentine Decree No.

14,708 (11 October 1946) declared that:

Islamic Revolution in Iran, certain Iranian Muslim
revolutionaries proposed that the name should be
altered to the 'Islamic Gulf'. See S.H. Amin,
International and Legal Problems of the Gulf (London:
Middle East and North African Studies Press, 1981),
pp. 31-32. See below, Ch. 7.

134. The pearl oyster fisheries of Ceylon and Bahrain had
already received the attention of Vattel; See Vattel,
op. cit. , Bk. I, Ch. XIII, p.107, para. 287; Jessup
also recalled that the pearl fisheries of Ceylon go
back in history as far as the sixth century B.C.,
whilst those of the Arabian-Persian Gulf were mentioned
about the year 1000 in the Arabian Nights. P.C.
Jessup, The Law of the Territorial Waters and Maritime
Jurisdiction (New York: G.A. Jennings, 1927), p.14;
Mouton, op. cit., pp. 138-41.
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The state, through the medium of the Yacimientos
Petroliferos Fiscales (Public Petroleum Deposits
Administration) is exploiting the petroleum deposits
discovered along the 'Argentine Continental Shelf',
thereby confirming the Argentine nation's right of
ownership over all^gposits situated in the aforesaid
continental shelf;

The Chilean Presidential Declaration (23 June 1947)

quoted above referred to the exploitation of coal mines
136

extending into the continental shelf. Moreover, a very

large number of claims refer to intended pr potential

exploitation of the areas. The Argentine Decree No. 14,708

emphasised that:

It is the purpose of the Executive Power to continue,
more and more intensively, its scientific and technical
investigations respecting all phases of the exploration
and exploitation of the animal, vegetable and mineral
wealth, which offer such vast potentialities, contained
in the Argentine co^^nental shelf and in the corresponding
epicontinental sea;

135. Official Bulletin, 5 January 1946. See UN Doc. ST/LEG/
SER.B/l (1951), p.4. This is a reference to an earlier
Decree No. 1,386 of 24 January 1944 which established
as 'temporary zones of mineral reserves' the 'zones
at the international frontiers of the national territories
and the zones on the ocean coasts, as well as the zones
of the epicontinental sea of Argentina'; see also
ibid., pp. 3-4. Cf. Argentine Law No. 17,094-M 24 of
29 December 1966 concerning the Territorial Sea and
the Adjacent Submarine Zones, Articles 1, 2 and 4.
See UN Doc. ST/LEG/SER.B/l5 (1970), p.45, 319.

136. UN Doc. ST/LEG/SER.B/l (1951), p.6.
137. Official Bulletin, 5 January 1946. UN Doc. ST/LEG/

SER.B/l (1951), p.4. Cf. Law No. 17,094-M 24 of 29
December 1966, UN Doc. ST/LEG/SER.B/l5 (1970), p.45.
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The claim made by the USA - and, in similar but less

138
elaborate terms, by Saudi Arabia L and the Persian Gulf

139
states under U.K. protection - is linked with the exploitation

of the resources of the area and states:

... the Government of the United States of America,
aware of the long range world-wide need for new sources
of petroleum and other minerals, holds the view that
efforts to discover and ma'-e available new supplies
of these resources should be encouraged; and

. . . its competent experts are of the opinion that such,
resources underlie many parts of the continental shelf
off the coasts of the United States of America, and
that with modern technological progress their utilization
is already practicable or will become so at an early
date; and

... recognised jurisdiction over these resources is
required in the interest of their conservation and
prudent utilij^Jion when and as development is
undertaken.

The Persian Gulf claims referred simply to the fact that

'valuable resources exist beneath parts of the Persian Gulf

and that it is 'increasingly possible [or practicable] to

utilise' them, and that 'recognised jurisdiction over such

resources is required in the interest of their conservation

138. UN Doc. ST/LEG/SER.B/l (1951), p.22; 43 AJIL Suppl.
(1949), p.156.

139. E.g. Abu Dhabi (10 June 1949, Ajman (20 June 1949),
Bahrain (5 June 1949), Dubai (14 June 1949), Kuwait
(12 June 1949), Qatar (8 June 1949), Ras al Khaimah
(17 June 1949), Sharjahl (16 June 194-9), Umm al Qaiwan
(20 June 1949). See UN Doc. ST/LEG/SER.B/l (1951),
pp. 23-29.

140. 13 Dept. of State Bulletin (1945), p.484; UN Doc.
ST/LEG/SER.B/l (1951), p.38; See above, 2.
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and prudent utilization when and as development is undertaken'

141
(or some phrase of similar meaning). The Proclamation

142
of Israel is couched in similar terms^as is the Brazilian

Decree No. 28,840 (8 November 1950) which noted that:

... the need for states to proclaim their sovereignty
or dominion and jurisdiction over the area ... has
grown with the ever-increasing probabi^^y that
natural resources will be found there;

The [South] Korean Presidential Proclamation (18

January 1952) also strongly emphasised the reasons for the

exploitation of natural resources:

The Government of the Republic of Korea holds and
exercises the national sovereignty over the shelf
adjacent to the peninsular and insular coasts of the
national territory, no matter how deep it may be,
protecting, preserving and utilising, therefore, to
the best advantage of national interests, all the
natural resources, mineral and marine, that exist
over the said shelf, on it and beneath^ |^|, now, or
which may be discovered in the future.

141. The Royal Pronouncement of the Kingdom of Saudi Arabia
with respect to the subsoil and seabed of areas in the
Persian Gulf of 29 May 1949. UN Doc. ST/LEG/SER.B/l (1951),
pp. 23-30. Cf. Bahrain Government Proclamation No.
37/1368, 5 June 1949, 43 AJIL Suppl. (1949), pp. 185-86;
see also Al-Baharna, o£. cit., pp. 318-9, Appendix IX.

142. Proclamation of 3 August 1952, 48 AJIL Suppl. (1954),
p.103; see also Submarine Areas Law, No. 21,513 (1953)
10 February 1953. UN Doc. ST/LEG/SER.b/8 (1959), p.14.

143. UN Doc. ST/LEG/SER.B/l (1951), p.299; see also
UN Doc. ST/LEG/SER.B/l5 (1970), p.338.

144. Text of Proclamation provided by the Permanent Observer
of Korea to the United Nations. See UN Doc. ST/LEG/SER.B/6
(1956), p.30; see also ST/LEG/SER.B/8 (1959), pp. 14-15.
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The Proclamation of Australia and of India took a

further step in mahing the rights of the coastal state

dependent on, and limited to, the purposes of exploration

and exploitation of natural resources. According to the

Australian Proclamation (11 September 1953):

... International Law recognises that there appertain
to a coastal state or territory sovereign rights over
the sea-bed and subsoil of the continental shelf

contiguous to its coasts for the purpose of exploring
and exploiting^Jhe natural resources of that sea-bed
and subsoil...

The Indian Proclamation (30 August 1955) declared that:

... It is established by international practice that
for the purpose of exploring and exploiting ... resources
[on the sea-bed and in the subsoil of the Continental
Shelf] in an orderly manner every coastal state has
sovereign rights over the sea-bed and subs<j>^J of the
Continental Shelf adjoining its territory.

Definitions of the outer limits of the area claimed in

terms of the criterion of 'exploitability' may also be

regarded as being based on the view that a state may lawfully

appropriate what it can, or may be able to, exploit, but

not what cannot be exploited.

145. Commonwealth of Australia Gazette, No. 56, 11 September
1953, UN Doc. ST/LEG/SER.B/8 (1959), p.3; see also
48 AJIL Suppl. (1954), pp. 102-03.

146. Gazette of India, 1955, no. 260. See UN Doc. ST/LEG/SER.B/8
(1959), pp. 13-14. Cf. the Indian Petroleum and Natural
Gas Rule 1959: 'Continental shelf' means the sea-bed
and subsoil of submarine areas adjacent to the coast
of India including its islands but outside the area of
its territorial waters, to a depth of 200 metres, or
beyond that limit to where the depth of the superjacent
water admits the exploitation of natural resources of
the areas'. See UN Doc. ST/LEG/SER.B/l5 (1970), p.364.
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The accounts of these state claims make it plain that

147
the progressive development of international law must

be the outcome not so much of judicial decision or of the

application of legal theory as of the recognition of practical

necessities and national interests, as expressed in unilateral

acts of sovereignty against which no effective political

opposition has been made by other states. It is indeed

from these precedent that the international law will emerge.

4. The Seaward Limits of Claims to Submarine Areas

In the Petroleum Development Ltd. v. Sheikh of Abu Dhabi

Arbitration Lord Asquith of Bishopstone examining the nature

of the claims to submarine areas that have been put forward

since 1945 said:

147. See generally P.J. Baker, 'The Codification of International
Law', 5 BYIL (1924), pp. 38-55; J.L. Brierly, 'The
Future of Codification', 12 BYIL (1951), pp. 1-12;
Sir Cecil Hurst, 'A Plea for the Codification of
International Law on New Lines', 32 Transactions of
the Grotius Society (1946), p.135; R.Y. Jennings,
'The Progressive Development of International Law
and its Codification', 24 BYIL (1947), p.301; H.W.
•Briggs, The Progressive Development of International
Law (Ismail Akgun Matbaasi, 1947); Yuen-Li Liang,
'Le Development et la Codification du Droit International',
73 Recueil des Cours (1948-11), p.411; Survey of
International Law in relation to the ivork of Codification
of the International Lav; Commission (Memorandum by the
Secretary General 1°49); H. Lauterpacht, 'Codification
and Development of International Law', 49 AJIL (1955),

'

p.16; R.P. Dhokalia, The Codification of Public
International Lav; (Manchester U.P., 1970).
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these claims were often not limited to the shelf as a

geological entity or even to the area ending where the
depth of the sea began to exceed 100 fathoms, but
sometimes extended to a zone two hundred nautical miles
from the mainland; an quite unrelated to the width
of the physical shelf.

In considering the legal implications of the limits underlined

in the quotation we now proceed to examine these limits in

turn.

4.1 Natural (geographical/geological) limits;

The majority of claims to submarine areas generally

149
included the 'continental shelf', but the claims have

148. 18 ILR (1951), Case No. 37, p.144, at p.153; 1 ICLQ (1952),
p.247, at pp. 254-55.

149. See e.g., Argentine Decree No. 14,708 of 11 October 1946.
Boletin Oficial de la Republica Argentina, Vol. 54, n. 15,
641, p.2; Brazilian Decree No. 28, 840 of 8 November 1950.
Diario Oficial, Ano LXXXIX, n.264, p.16617; Australian
Proclamation of 11 September 1953. Commonwealth of
Australia Gazette, 25 September 1953, No. 59, UN Doc.
ST/LEG/SER.B/8 (1959), pp. 4-8; El Salvador, Article 7
of Political Constitution, 7 September 1950. UN Doc.
ST/LEG/SER.B/l (1951), p.300 (hereinafter cited as H.S. 1);
Guatamala, Petroleum Law of 30 August 1949. H.S. 1, p. 10;
Iceland Law No. 44 of 5 April 1948. H.S. 1, p.12; India,
Proclamation of 30 August 1955, Presidential Proclamation
No. SRO 1865, Ministry of External Affairs Notification,
New Delhi, 30 August 1955. UN Doc. ST/LEG/SER.B/8 (1959),
pp. 13-14; see also Singh, o£. cit., p.157; Nicaragua,
Political Constitution, Art. 5, 1 November 1950, H.S. 1,
p.15; Panama, Constitution, Article 209(4) of 1 March
1946, H.S. 1, p.19; Portugal, Act., No. 2080 of 21 March
1956, UN Doc. ST/LEG/SER.B/8 (1959), p.16; United Kingdom
claims on behalf of: Bahamas (26 November 1948), H.S. 1, p.31;
British Honduras (9 October 1950), Statutory Instruments,
1950, n.1649; see also H.S. 1, p.304; British Guiana
(S.I. 1954, No. 1372), Colonies, Protectorates and Trust
Territories); North Borneo (Laws of North Borneo, Suppl.
to Revised Edition, 1953, Vol. VII, p.637); Brunei
(Government Gazette, Suppl. No. 9, 31 July, 1954), p.159);
Jamaica (26 November 1948); H.S. 1, p.33); Sarawak
(30 June 1954, UN Doc. ST/LEG/SER.B/8 (1959), p.17);
United States of America Presidential Proclamation
No. 2667, 28 September 1945, H.S. 1, p.38.
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emphasised that no depth limit is intended. For example,

the Chilean Presidential Declaration (23 June 1947) explicitly

states that:

The Government of Chile confirms and proclaims its
national sovereignty over all the continental shelf
adjacent to the continental and island coasts of its
national tejr^tory, whatever may be their depth below
the sea . . .

Three claims, those of Peru, Bahrain and Honduras, emphasised

that neither depth nor breadth limit was intended. Peruvian

Presidential Decree No. 781 (1 August 1947) declared that:

... national sovereignty and jurisdiction can be
extended to the submerged continental or insular
shelf adjacent to the continental or insular shores
of national territory^ .-yhatever the depth and extension
of this shelf may be.

The Bahrain Government Proclamation No. 37/1368 (5 June 1949)

claimed

the sea bed and the subsoil of the high seas of the
Persian Gulf bordering on the territorial waters of
Bahrain and extending seaward as far as limits that
we, after consultation with neighbouring governments,
shall determine more accyygtely in accordance with the
principle of justice . . .

and the Honduran Congressional Decree No. 102 (7 March 1950)

stated that:

150. UN Doc. ST/LEG/SER.B/l (1951), p.6 [italics added]; see
also Costa Rican Decree-Law No. 803 of 2 November 1949,
ibid., p.9; Korean Presidential Proclamation of 18
January 1952, UN Doc. ST/LEG/SER.B/6 (1956), p.30.

151. UN Doc. ST/LEG/SER.B/l (1951), p.16 [italics added].
152. 43 AJIL Supnl. (1949), pp. 185-86; Translation from

Arabic: see also Al-Baharna, od. cit., pp. 318-19,
Appendix IX [italics added].
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the submarine platform or continental and insular
shelf . . . at whatever depth it may be found and, whatever
its extent may be, forms a part of the national territory.

According to the claims above, submarine areas of these

countries would be defined to include their continental

margins and under their national jurisdiction. It may

perhaps be noted that the problem of the regime for mining

manganese nodules on the seabed beyond the 200-mile EEZ

on the continental margin has now been solved by a basic

compromise between the developing and industrialised countries.

Under the 'parallel system', both 'companies' and an inter¬

national seabed mining entity known as 'the Enterprise'

xvould have the opportunity to engage in deep seabed (abyssal

plain) mining under the aegis of an International Seabed

A ^ 154Authority.

4.2 Depth Limits:

A few claims, however, are explicitly limited in extent

to a specific depth of the superjacent waters. The Ecuadorian

Decree laying claim 'to the continental shelf adjacent to the

153. La Gaceta: Diario Oficial de la Republica de Honduras,
Vol. 75, No. 14,055 (16 March 1950), p.2. See UN Doc.
ST/LEG/SER.B/l (1951), p.11 [italics added]. This
constitutional amendment is based on the claims of
Mexico and Argentina regarding the 'epicontinental'
waters and of that of the countries of the South Pacific
seaboard as far as the basis for fixing the seaward
limit of the submarine areas is concerned. F.V. Garcia

Amador, The Exploitation and Conservation of the Resources
of the Sea (Leyden: A.W. Sijthoff, 1959), p.100. Cf.
Congressional Decree No. 21 of the Constituent National
Assembly, 19 December 1957.

154. See Elliot L. Richardson, 'Power, Mobility and the Law
of the Sea', 58 Foreign Affairs (1980), p.902.
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Ecuadorian coast' (6 November 1950, published on 6 March

1951) further specified that:

The Ecuadorian continental shelf shall be understood
to mean the underwater lands which are contiguous to
the mainland and are^govered by water to a maximum
depth of 200 metres.

The claim of Pakistan (9 March 1950) was to

the sea-bed along the coasts of Pakistan extending ^
to the one hundred fathom contour into the open sea ...

The claim of the United Kingdom to the Fall-land Islands

continental shelf explicitly delimits its boundaries, in

general apparently following the 100 fathom line.1"" The

existing legislation, the Mining (Mineral Oil) Ordinance
153

of 1964, confines the areas of seabed in which there is

a right to grant exploration and mining licences to the limits

laid down in the 1958 Convention on the Continental Shelf,

i.e., basically to the 200-metre isobath.

155. Decrets, Del. 21 February 1951. Reaistro Official:
Organo del Gobierno del Ecuador, Ano 3 ; No. 756,
p.6219; see also UN Doc. ST/LEG/SER.B/l/Add.1 (July
1952); Cf. Art. 630, the Ecuadorian Civil Code, 20
August 1°60, Bk. II, Title III - National Property,
Registro Official No. 1202, UN Doc. ST/LEG/SER.B/l5
(1970), p.350.

156. UN Doc. ST/LEG/SER.B/l (1951), p.303.
157. The continental shelves of Crown Colonies have been

brought under Colonial Government by Orders-in-Council
under the Colonial Boundaries Act. See Falkland Islands

(Continental Shelf) Order in Council, 21 December 1950.
Statutory Instruments, 1950, No. 2100. See UN Doc.
ST/LEG/SER.B/l (1951), p.305. See above, Ch. 4.

158. The Fal'-land Islands Additional Instructions 1964.
Statutory Instruments, 1964, Pt. Ill, p.5254. The
UK has enacted the Deep Sea Mining (Temporary
Provisions) Act 1981.
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In 1979, the Under-Secretary of State for Foreign and

Commonwealth Affairs made the following remarks:

Under the Geneva Convention on the Continental Shelf
and under general interna.tional law, the consent of the
British Government is required to prospect for and
extract oil from any area of the seabed which appertains
to the Falkland Islands. Licences may be issued for
these and similar purposes by the Governor under local
legislation within the 100 fathom line as defined by
the Falkland Islands (Continental Shelf) Order in
Council lf150. Consent was given last year to two
United States survey companies to carry out a seismic
survey around the Falkland Islands. No licences have^^
been issued for the prospecting or extraction of oil.

It is obvious that the United Kingdom is in no doubt about

its sovereign rights over the Falkland Islands.

159. Hansard, H.C. Debs., Vol. 963, Written Answers, Col. 308:
23 February 1979. See also Geoffrey Marston (ed),
'United Kingdom Materials on International Law 1979'
50 BYIL (1979), p.372; Hansard, H.C. Debs., Vol. 994,
Written Answers, Col. 210: 27 November 1980. For
historical background, see 20 BFSP, pp. 314-15; 338-
55, 1197-99; 22 BFSP, p.1394; 23 BFSP, p.193; 31 BFSP
p.1004; Report by Herbert Jenner to the Earl of Aberdeen,
28 July 1829. F0 83.2227: Argentina. See Lord McNair,
International Law Opinions, Vol. 1 (Cambridge U.P.,
1956), pp. 299-301; 26 BDIL, p.613; C.I-I.M. Waldock,
'Disputed Sovereignty in the Falkland Islands Dependencies',
25 BYIL (1948), p.311; Sir Kenneth Roberts-Wray,
Commonwealth and Colonial Law (London: Stevens & Sons,
1966), p.865; J.C. Metford, 'Falklands or Malvinas',
44 International Affairs (1968), pp. 472-73; Richard
Luce, 'The Falklands Islands', 20 World Today (1972)
pp. 98-101; The Times, 20 December 1974, p.6; David
Cross, 'Centuries of Dispute: History of Sovereignty
Claim', The Times, 15 April 1982, p.7. See above,
Ch. 4.



444.

Some other states, while putting their formal claims

in broad terms, refer also to a depth limit. Thus, the

USA's claim is to the 'continental shelf ... contiguous to

the coasts of the United States . . . ' while an accompanying

press release stated that:

Generally, submerged land which is contiguous to the
continent and which is covered by no more than 100
fathoms (600 feet)^g£ water is considered as the
continental shelf.

The Mexican claim is to 'the whole of the continental platform

or shelf adjoining its coast line . . . ' , but it was noted

also in the same Presidential Declaration that:

the continental shelf ... is bounded by the 'isobath',
that is, the line joining points at the same depth
(200 metres) and beyond whose limits the slo^g2^escen<^s
... toxvards the ocean zones of medium depth.

The Peruvian Petroleum Law No. 11780 (12 March 1952) claimed

that the continental shelf:

shall be the zone lying between the western limit of
the coastal zone and an imaginary line drawn seaward
at a constant distance of 200 milgg^from the loxv-water
line along the continental coast.

160. Truman Proclamation of 1945. Presidential Proclamation
No. 2667, UN Doc. ST/LEG/SER.B/l (1951), pp. 38-39.
See above, 2.

161. White House Press Release, UN Doc. ST/LEG/SER.B/l (1951)
p.39. See above, 2.

162. Presidential Declaration with respect to continental shelf,
29 October 1945. El Universal (Mexico City), Vol. 116,
No. 10, 541 (30 October 1945), pp. 1 and 17. Translation
by the Secretariat of the United Nations. See UN Doc.
ST/LEG/SER.B/l (1951), p.13 [italics added].

163. Art. 14(4). Instrumentos Nacionales et Internacionales
sobre Derecho del Mar (Ministerio de Relaciones
Exteriores del Peru, 1971). See UN Doc. ST/LEG/SER.B/l6
(1974), p.163. [italics added].
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It is to be noted that Peru has only narrow continental

margins with little livelihood of recoverable oil and gas

deposits.

The Portuguese claim is to 'the sea-bed and the

corresponding subsoil of the submarine platform adjacent

to the Portuguese sea-coast, whether of the mainland or of

the islands, which are known as continental shelves

but it also states that:

Except as otherxvise provided by special legislation,
concessions shall not be granted in the continental
shelves beyond the part bounded by the 1^-gg which
the water attains a depth of 200 metres.

Australia formally laid claim to the continental shelf

contiguous to any part of its coasts, but the Pearl Fisheries

Act, 1952-53 defines the term 'continental shelf' for the

purposes of that Act as:

the sea-bed and subsoil of the submarine areas contiguous
to the coasts of Australi^^^.. to a depth of not more
than one hundred fathoms.

164. UN Doc. st/leg/ser.b/8 (1959), p.16. Cf. the Portuguese
Decree No. 47,973 of 30 September 1967, Ch. 1, Sec. 1,
Art. 2: '... the 200 metres isobath or the maritime
frontier shall constitute the limit of a bloc'- when
it is contiguous thereto'. UN Doc. ST/LEG/SER.B/l5
(1970), p.42'.

165. Commonwealth of Australia Gazette, No. 59 (25 September
1953); UN Doc. ST/LEG/SER.B/8 (1959), pp. 4-8 [italics
added]. Except for the amendment of some provisions
this is still in force. Cf. Fisheries Act 1952-67,
No. 116 of 1967; see UN Doc. ST/LEG/SER.B/l5 (1970),
p.571; and Fisheries Act 1952-70, see UN Doc. ST/LEG/
SER.B/16 (1974), p.265 [italics added]. Cf. The Ghanaian
Territorial Waters and Continental Shelf Decree, 1973
which cites 'the sea-bed and subsoil of the submarine
areas to a depth of one hundred fathoms contiguous to
the coast ...' UN Doc. ST/LEG/SER.B/l8 (1976), pp. 23-24.
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4.3 The limit of exploitation and exploitability:

The only claim which was put solely in terms of

exploitability1^^ was that of Israel, and it is noteworthy

also that this claim is not to an area which might be

supposed to have natural limits, such as the continental

shelf, but to

the sea-bed and the subsoil of the submarine areas

contiguous to the coasts of Israel and outside the
territorial waters to the extent that the depth of the
superjacent waters admits of the g^ploitation of the
natural resources of these areas.

A Petroleum Resources (Development and Regulation) Act of

Burma, 1957 states that:

The sea-bed and subsoil of the submarine areas adjacent
to the coast but outside the areas of the territorial

sea, to a depth of 200 metres (approximately 100 fathoms),
or, beyond that limit, to where the depth of the
superjacent waters admits of the expectation of the
natural resources of the said areas.

166. Cf. Art. (2) of the Geneva Continental Shelf Convention
of 1958; Louis Henkin, Law of the Sea's Mineral Resources,
ISHA Monograph No. 1 (Columbia Univ., 1968), pp. 23-24;
L.F.E. Goldie, 'The Exploitability Test - Interpretation
and Potentialities', Natural Resources Journal (July
1968), pp. 434"—77.
Proclamation of 3 August 1952, 48 AJIL Suppl. (1954)
pp. 103 et seq. UN Doc. ST/LEG/SER.B/8 (1959), p. 14;
see also Submarine Areas Law, No. 21,513 - 1953, 10
February 1953, ibid, [italics added].
Act No. 55 - 1957. UN Doc. ST/LEG/SER.B/l8 (1976),
p.106 [italics added].

167.

168.
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A Honduran Congressional Decree No. 21 (19 December 1957)

put forward a more elaborate claim similar to the definition

of the 'continental shelf given subsequently in the Geneva

Convention. Earlier claims had been simply to the 'submarine

platform or continental and insular shelf' without breadth

or depth limit. The 1957 Decree laid claim to

'the continental and insular terrace and other
submarine areas adjacent to its territory outside the
area of the territorial sea and to a depth of 200
metres or, beyond that limit, to where the depth of
the superjacent waters admits of the exploitatioiji^jpf
the natural resources of the seabed and subsoil.

It would appear that the introduction of the additional

limit of exploitability relates to the introduction of claims

to areas beyond the continental shelf, but included in the

'continental terrace', i.e. the continental shelf and

continental slope, and the undefined claim to 'other submarine

areas adjacent to its territory' i.e. the continental rise.

This claim followed a resolution adopted by the Inter-American

Specialised Conference at Ciudad Trujillo in March 1956 -

169. UN Doc. ST/LEG/SER.B/8 (1959), p.10. Cf. Art. 153 of
the Congressional Decree No. 102, Amending the Political
Constitution, 7 March 1950. La Gaceta: Diario Oficial
de la Republica de Honduras, Vol. 75, No. 14,055 (16
March 1950). See UN Doc. ST/LEG/SER.B/l (1951), p.11.
The 'exploitability' limit provided a legal basis for
nationalistic claims, notably Australia, Brazil,
Canada, India, Japan, Mexico, New Zealand, Norway,
the USA and the USSR to the entirety of continental
margins. See John Temple Swing, 'Who Will Own the
Ocean?' 54 Foreign Affairs (1976), p.527.
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and a similar definition xvas proposed by Garcia Amador to

the I.L.C. at its 1956 session and by Panama to the Geneva

Conference in i;'J58. This will be discussed in the next

chapter. The latent controversy regarding the 'depth' limit

and the 'exploitability' limit is perhaps as great as the

debate between Grotius and Selden over Mare Liberum and

170
Mare Clausum. A state insisting on the 'exploitability'

limit and claiming submarine area regardless of natural

(geographical/geological) limits and at substantial distances

from its shore would undoubtedly be acting contrary to the

notions of adjacency, contiguity or natural unity of

submarine area with its neighbouring land.

170. Cf. Hugo Grotius, Mare Liberun, English trans, by
Ralph van Magoffin (New York: Oxford U.P., 1916);
John Selden, Mare Clausum, seu, De Dominio Maris
Libre Due ... (The Closed Sea or Of the Dominion/
Ownership of the Seas) (Londini, 1635). The original
version xvas in Latin: Dominium Maris Britannici assertum

ex Archius Historiis et Municipalibus Reani Leqibus
per D. Iohannem ed. Burgo, 1633. The original Latin
copy is in the Harleiam MSS., 4314 Brit. Mus. English
trans, by Marchamont Needham (London: William Du-Gurd,
1652). For further discussion, see William Welwood,
The Sea-Laxv of Scotland (Edinburgh: Robert Waldergrave,
1590); idem, An Abridgement of All Sea-Laws (London,
1613); Sir John Broughs, The Sovereignty of the British
Seas, T.C. Wade (ed) (1633; rept. Edinburgh: W. Green &
Son, 1920); T.W. Fulton, The Sovereignty of the Sea
(Edinburgh: William Blackwood & Sons, 1911). See above, 2.
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5. Conclusion

National claims to submarine areas had been promulgated

by 1958 on a number of differing legal bases. All the bases

offered were in many ways consciously or unconsciously

analogous to claims to land or maritime or fresh—water

areas, with some limited claims to resources. They may be

summed up as incorporating one or more of the following

concepts: «

1. Certain areas, more or less surrounded by the territory

of two or more states, and of relatively limited extent, are

owned - or potentially owned - in common by their surrounding

states, and may consequently be divided amongst them. The

Gulf of Paria and the Arabian Gulf had offered examples

of the operation of this concept by 1958.

2. States are entitled to claim sovereignty, or jurisdiction

and control, over areas near their coasts, and to exploit

the resources therein to the exclusion of other states.

This, analogous to claims to territorial sea, contiguous

and fishing zones, is reflected in the emphasis in some

claims on the 'adjacency', or 'contiguity' or 'continuity'

of the areas claimed, or that they are 'along', 'off', or

'bordering' the claimant's coasts.

3. States are entitled to claim, or automatically to

possess, sovereignty over their mainland territory to its

natural limits, and those limits include the continental

and insular shelf, including perhaps the continental and

insular slope as well as the continental rise.
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4. States are entitled to claim exclusive jurisdiction

over natural resources near their coasts, which are either

actually exploited or potentially exploitable.

In the next chapter we shall consider whether the legal

bases put forward to substantiate the earliest claims stand

firm after the purported definition of the 'continental

shelf' in the 1958 Geneva Convention, and whether they may

still be used validly to support claims to submarine areas

beyond the 'continental shelf' as therein defined.
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CHAPTER 6

The Geneva Convention on the Continental Shelf:

What is the 'Continental Shelf'? The Drafting

of Article 1

1. Introduction

In the preceding chapter we have seen the law and

state practice in relation to claims to submarine areas

since 1058. In analysing a good number of different legal

bases of such claims, it has already been shown that all

the bases offered were in many ways analogous to claims to

land or maritime areas, and limited to claims to resources.

Under both customary international law and the 1958 Geneva

Convention on the Continental Shelf, the coastal state is

entitled to sovereign rights over the continental shelf

for the purpose of exploring it and exploiting its natural

1
resources. Unfortunately, the legal definition of the

1. In the Fisheries Jurisdiction (Merits) Case, Judge de
Castro expressed his separate opinion that 'in the'
Truman Proclamation, and at the 1958 Conference,
reference was made to the natural resources of the
continental shelf over which it was recognised that
the coastal state had an exclusive right, in order to
define the scope thereof, with a view to respecting
the freedom of fishing in the high seas. At the
present time, the reference to rights over natural
resources is taring a new turn. A point has been
reached at which the right of states is reaffirmed to
permanent sovereignty over all the natural resources
of the sea-bed and subsoil within their national

jurisdiction, and in the superjacent waters'. ICJ
Reports, 1974, p.88. Under Part V (Arts. 55-75) of
the Draft Convention on the Law of the Sea, there is
little doubt that a 200 mile exclusive economic zone

is established in which the coastal state has sole

powers over the exploitation of marine resources.
UN Doc. A/CONF.62/L.78 (28 August 1981).



continental shelf is not the same as the geographical/

geological concept and, especially as formulated in Article 1

of the Continental Shelf Convention (which, being an embodiment

of customary international laiv, in the view of the ICJ in
2

the North Sea Continental Shelf Cases, would govern all

the parties to the case if applicable), gives rise to

considerable difficulties. In this chapter an attempt at

an exhaustive examination of the legislative history of

the formulation of the definition of the 'continental shelf'

adopted in Article 1 of the Geneva Convention on the

Continental Shelf will be made. Particular reference is

made to juris opinio, groups of proposals, counterproposals

and arguments which contemporary writers, due to the

uncertainties created in the international legal framework

by the erratic progress of the UNCLOS III, seem to ignore.

It is of paramount importance since the definition of the

'continental shelf' which is now incorporated into the

official draft Convention entirely abandons both the 200

metre depth-limit and the criterion of exploitability.

Instead it re-introduces a 200 mile distance limit and

approaches the problem geologically. It defines the shelf

partly by reference to the continental margin, a term which

embraces the geological continental shelf, the slope and

the rise beyond it. There is also the 200 mile distance

limit and the fixed outer limit of either 350 miles or

2. ICJ Reports, 1069, p.39. See above, Ch. 5.
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100 miles from the 2,500 metre isobath. In addition,

submarine boundary disputes must be submitted to a

Continental Shelf Boundary Commission which can make

recommendations etc. The limit must be established on

the basis of its recommendations and once established on

3
this basis is final and binding. It is proposed to

outline here first the successive draft articles on the

continental shelf} submitted to the First United Nations

Conference on the Law of the Sea (UNCLOS I) and then to

inquire more fully into their development.

2. The Successive Draft Articles on the Continental Shelf

The International Law Commission (ILC) considered the

question of defining the continental shelf and its limits

at four sessions. It proposed three draft definitions:

the first, at its 3rd session in 1951; the second in 1953;

and the third at its 3th session in 1956. This last was

adopted with little change by the 1958 Geneva Conference

on the Law of the Sea to become the present article 1 of

the Convention on the Continental Shelf.

The successive drafts run as follows:

1st draft (1951): Article 1:

As here used, the term 'continental shelf' refers to
the sea-bed and subsoil of the submarine areas contiguous
to the coast, but outside the area of territorial water,
where the depth of the superjacent water admits of the
exploitation^of the natural resources of the sea-bed
and subsoil.

3. Art.76, Draft Convention on the Law of the Sea UN DOC. A/CONF.62/
4. Vr/^io^8¥^8y^TLC (1951), p. 141. [italics added].
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2nd draft (1953): Article 1:

As used in these articles, the term 'continental shelf
refers to the sea—bed and subsoil of the submarine
areas contiguous to the coast, but outside the area^ 7 5
of the territorial sea, to a depth of two hundred metres.

3rd draft (1956): Article 67:

For the purpose of these articles, the term 'continental
shelf' is used as referring to the sea-bed and subsoil
of the submarine areas adjacent to the coast but outside
the area of the territorial sea, to a depth of 200
metres (approximately 1QQ fathoms), or, beyond that
limit, to where the depth of the superjacent waters
admits of the exploitation of the natural resources
of the said areas.

Convention on the Continental Shelf (1958): Article 1:

For the purpose of these articles, the term 'continental
shelf' is used as referring (a) to the seabed and subsoil
of the submarine areas ad-'acent to the coast but outside
the area of the territorial sea, to a depth of 200
metres or, beyond that limit, to where the depth of
the superjacent waters admits of the exploitation of the
natural resources of the said areas; (b) to the seabed
and subsoil of sinilar_submarine areas adjacent to
the coast of islands.

With the exception of the specific reference to islands,

the definition of Article 1 of the Geneva Convention on the

Continental Shelf is in identical terms to Article 67 of the

ILC's draft Articles on the Law of the Sea. As will be seen

from the ILC's commentary on this Article, the definition of

5. UN Doc. A/2456, II YBILC (1953), p.212. [italics added].
6. UN Doc. A/3159, II YBILC (1956), p.269. [italics added].
7. Report on the First United Nations Conference on the

Law of the Sea, Miscellaneous No. 15 (1958), Cmnd. 584,
Annex IV, p.40. [italics added].



the continental shelf which it finally adopted went through

a series of modifications betxveen the years 1951 and 1956.

After six years of drafting some members of the Commission

still felt that the UN General Assembly would never adopt

its proposals on the law of the sea. But a majority

prevailed in recommending that the General Assembly summon

an international conference of plenipotentiaries to examine

the law of the sea. Between 24 February and 27 April 1958,

the representatives of eighty-six nations met in Geneva at
8

the UNCLOS I.

Using the ILC drafts, the Fourth Committee of the

Conference too]' responsibility for the articles on the
9

continental shelf. The Committee held forty-two meetings

during the conference: ten in general debate and thirty

in reviewing and approving article by article the convention

finally proposed to the plenary session. Major amendments

to the draft Article 67 of the ILC were submitted by eleven

nations that (a) would have included continental terrace

8. The Conference was convened by the Secretary General
of the United Nations following General Assembly
Resolution 1105 (XI) of 21 February 1957, acting upon
the recommendation of the ILC. Miscellaneous No. 15

(1958). Cmnd. 584, p.5.
9. Documents of the Fourth Committee (Continental Shelf)

containing proposed amendments to the articles of the
ILC. See UN Docs. A/CONF.13/c.4/L.1 to L.67; A/CONF.13/
C.4/SR.1 to SR.42.
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and continental slope as part of the definition of the

continental shelf; (b) would have increased the water-

. . 11
depth limit of the continental shelf to 550 metres;

12
(c) would have deleted the criterion of exploitability;

(d) would have limited the continental shelf to a distance

no greater than one hundred miles from the outer limit of
13

the territorial sea and (e) would have limited the

continental shelf to where a substantial break in grade
1.

occurs, leading to the abyssal ocean depth or 200 metres.

10. UN Doc. A/CONF.13/C.4/L.4 (Panama), UNCLOS, Official
Records, Vol. VI: Fourth Committee (Continental Shelf).
Summary Records of Meetings and Annexes (Geneva, 24
February - 27 April 1958) (UN Doc. A/CONF.13/42), p.127.
See below, 4.4. (hereafter cited as A/CONF.13/42).

11. UN Docs. A/CONF.13/C.4/L.29/Rev. 1 (India), A/CONF.13/
42, p.135; A/CONF.13/C.4/L.18 (Netherlands), A/CONF.13/
42, p. 35, paras. 5 and 8; A/CONF. 13/C. 4/L. 33 (Sweden),
A/CONF.13/42, p.136; A/CONF.13/C.4/l.24/Rev. 1 (UK),
A/CONF.13/42, p.132; A/CONF.13/c.4/L.32 (joint proposal
by the Netherlands and the UK), A/CONF.13/42, p.135.
See below, 4.3 and 5.

12. UN Docs. A/CONF.13/C.4/L.7 (France), A/CONF.13/42, p. 128;
A/CONF.13/C.4/L.8 (Lebanon), A/CONF.13/42, p.129.

13. UN Docs. A/CONF.13/c.4/L.12 (Yugoslavia), A/CONF.13/42,
p.129.

14. UN Docs. A/COIL .13/C.4/L.30 (Canada), A/CONF. 13/42,
p.135. See below, 4.3.



All these amendments called for greater precision because

of the imprecise definition of 'continental shelf' caused

by technological advancement. These amendments, however,

were rejected in the Fourth Committee with the exception

of a proposal of the Philippines that all reference to the

continental shelf should also be applicable to the sea-bed

and submarine areas adjacent to and surrounding islands.

Thus, with a fexv drafting changes and the minor amendment

on islands, the article drafted by the ILC on the definition

of the continental shelf was incorporated into the Geneva

Convention on the Continental Shelf. The 200 metres depth-

limit had been adopted as part of the limit to national

jurisdiction over the continental shelf in the 1958 Geneva

Convention because it was generally acknowledged that

contemporary technology made profitable access even to

that outer margin unlikely. The criterion of exploitability

had then been added, both to gain the support of states

with narrow shelves and to preserve the right of wide-shelf

states to advance their interests in the bed of the seas

as future technology might permit. Moreover, by insisting

that coastal state jurisdiction pertained only to the

resources of the continental shelf and by deferring agreement

on its ultimate legal limit, the Convention obtained the

15. un Doc. a/conf.13/c.4/l.26, un Doc. a/conf.13/42,
p.133. See below, 5.
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endorsement of a great majority of states. Nevertheless,

the actual assumption of obligations by states proceeded

1 7 16slowly.

3. The Meaning of the Term 'Continental Shelf' as Used

in the Draft Definitions and Article 1 of the Convention

on the Continental Shelf

The first question is how far the term 'continental shelf'

is used in a geological/geographical sense, or whether it is

here given a special, legal meaning. Certainly it appears

from the travaux preparatoires - the reports of the Special

Rapporteur, the discussions in the ILC, its reports to the

General Assembly, and the discussions in the Fourth Committee

of the Geneva Conference, and indeed from the text of the

articles themselves -that the term is not to be understood

in any narrowly technical sense, but rather as it is

explicitly defined:

... the seabed and subsoil of the submarine areas

contiguous [or adjacent] to the coast, but outside
the area of territorial water ... [to the successive ^
depth-limits of exploitability, 200 metres, or both].

16. Not until 10 June 1964 did the Convention on the
Continental Shelf come into force; at that time
only 24 states had deposited their instruments of
ratification. By 1 September 1969, however, the
Convention had become binding upon 40 states,
including the United Kingdom, the United States and
the USSR. See UN Doc. ST/LEG/SER.D/3 (1970), pp. 359-60.

17. Cf. Art. 1 of the ILC's 1st and 2nd draft, and Art. 67
of the 3rd draft. See above, 2.
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The Special Rapporteur, J.P.A. Francois, raised the

problem of the definition of the 'continental shelf' in

his first renort to the ILC on the Regime of the High Seas.

He discussed the history of the concept and the practice

of states to that date (1950) in asserting claims to the
18

submarine plateau adjacent to their coasts. The idea,

as noted above in the previous chapter, had first appeared

in 1916; in Spain it was employed by the oceanographer

Odon de Buen in relation to fishing rights and conservation

- he urged the necessary enlargement of the territorial sea

to include the continental shelf as 'la zone d'election des

19
principales especes comestibles'. In the same year the

18. UN Doc. A/CN.4/32, pp. 87-112. Cf. A/CN.4/42, p.99.
19. At the 1916 Fisheries Conference in Madrid the Spaniard,

de Buen, later Spanish Director-General of Fisheries,
proposed that territorial waters should be extended to
include the continental shelf as being the main habitat
of the important edible species of fish. Azcarraga de
Bustamante, J.L., La plataforma submarina y El Derecho
Internacional (Madrid, 1952), p.137; League of Nations
Doc. C. 196, M. 70, 1027 V. (1927), p.63; Richard Young
'Recent Developments with Respect to the Continental
Shelf', 42 AJIL (1948), p.849; II YILC (1950), p.90;
M.W. Mouton, The Continental Shelf (The Hague: Martinus
Nijhoff, 1952), p.46; Barry Auguste, The Continental
Shelf (Geneva: Librairie E. Droz, 1960), p.42 et seq;
France de Hartingh, Les Conceptions Sovietiques du Droit
de la Mer (Paris: Librairie General de Droit et de
Jurisprudence, 1960), pp. 109-10; Douglas Millar
Johnston, The International Law of Fisheries: A
Framework for Policy-oriented Inquires (Yale U.P.,
1965), pp. 226 et_ seq. See above, Ch. 5.
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Russian Government made a declaration notifying other

governments that it considered certain islands off the

Asiatic coast an integral part of the empire as being a

20
northern extension of the submarine continental shelf;

this claim nevertheless related to the 'sector theory'

rather than the present concept of the continental shelf.

The first employment of the term continental shelf as

applied to rights to exploit mineral resources rather than

for the protection of fisheries is to be found in the Gulf

of Paria treaty between Great Britain and Venezuela. This

is a narrow stretch of water between Trinidad and Venezuela,

not normally used by international navigation. Here the

term 'continental shelf' is not, however, used; the treaty

refers rather to 'submarine areas' as denoting 'the sea-bed

and subsoil outside the territorial waters of the High

21
Contracting Parties'.

20. Imperial Declaration of 29 September 1 16. English text
in VI Soviet Statutes and Decisions (1970), p.255.
See also W. Lakhtine, 'Right over Arctic', 42 AJIL (1948),
p.703; Young, op. cit. , p.849; Mouton, o]3. cit. , pp. 240—
241; W.E. Butler, The Soviet Union and the Law of the Sea
(The Johns Hopkins Press, 1971), p.139. See above, Ch. 5.

21. Art. 1 of the Treaty relating to the Submarine Areas
of the Gulf of Paria, signed at Caracas, 16 February 1942.
205 LNTS, No. 2829, p.121. Insofar as third states are
concerned, this treaty and the Submarine Areas of the
Gulf of Paria (Annexation) Order are of no effect without
recognition, for pacta tertiis nec nocent nec prosunt.
Since, however, the Gulf is not on normal navigation
routes, it may well be that any third state, particularly
one geographically far away, seeding to exploit its
submarine areas, or even to protest at interference
with the freedom of the seas of the Gulf, might be met
with a plea alleging abuse of rights. So far as can
be ascertained, no protest appears to have been lodged
at this annexation.
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The term 'continental shelf' in the modern sense was

also used in the 1945 Truman Proclamation, which referred

to 'the natural resources of the subsoil and sea-bed of the

continental shelf beneath the high seas but contiguous to

the coasts of the United States as appertaining to the
22

United States....' In an official comment it was stated

that generally the submerged lands contiguous to the

continental territory which were covered with a hundred

fathoms of water (600 feet) at the maximum were considered
23

as forming the continental shelf. Other proclamations

and legislation referred to the 'plateau ou socle continental
2A

attenant a ses cotes' to a depth of 200 metres (Mexico),
25

the 'submarine plateau or continental shelf' (Argentina),"

22. Presidential Proclamation No. 2667, Department of State
Bulletin, Vol. 13, No. 327, 30 September 1945, p.485.
A certain number of states had been consulted before the
Proclamation was made. No protest had been raised against
that proclamation by the states in question. Due weight
should be attached to the absence of such protest.
Cf. I.C. MacGibbon, 'Some Observations on the Part of
Protest in International Law', 30 BYIL (1953), p.293.
The first association of state claims with submarine
areas is attributed to the Spanish oceanographer Odon
de Buen in 1916. See above, Ch. 5.

23. White House Press Release, 28 September 1945. See
UN Doc. ST/LEG/SER.B/l, p.39. See above, Ch. 5.

24. Presidential Proclamation with respect to continental
shelf (29 October 1945). UN Doc. ST/LEG/SER.B/l, p.13.
Cf. Young, o£. cit., 42 AJIL (1948), p.849, at pp. 851-52;
Bernardo Sepulveda, 'Mexico and the Law of the Sea', in
Ralph Zacklin (ed) The Changing Law of the Sea: Western
Hemisphere Perspectives (Leyden: Sijthoff, 1974), p.79.

25. The Argentine Presidential Decree No. 14,708 (11 October
1946). UN Doc. ST/LEG/SER.B/l, p.4. See Young, o£. cit.,
pp. 852—53.
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2^
(without any depth limit, as also for the Bahamas and

27
Jamaica) , the continental shelf to a maximum depth of

28 29 30 31
200 metres (Ecuador). Chile, Peru and Costa Rica"

proclaimed sovereignty over a zone extending 200 marine miles

26. British Orders in Council have extended the boundaries
of the Bahamas and Jamaica to include the continental
shelves off the coasts of those colonies. Petroleum
Act (3 April, 1945), UN Doc. ST/LEG/SER.B/l, p.30.
For background, see Paul Knaplund, British Commonwealth
and Empire 1901-1955 (London: Hamish Hamilton, 1956),
pp. 224, 459; Iv.D. Mclntyre, Colonies into Commonwealth
(London: Blandford, 1966), pp. 244-47.

27. Jamaica (Alteration of Boundaries) Order in Council
(No. 2575) (25 November 1948), UN Doc. ST/LEG/SER.B/l,
p.33. Cf. Richard Young, 'Further Claims to Areas
Beneath the High Seas', 43 AJIL (1949), p.790. Independent
in 1962, see L.B. Francis, 'Jamaica assumes treaty rights
and obligations: Some aspects of foreign policy', 14 ICLQ
(1965), p.612. At the 1974 UNCL0S III, Jamaica submitted a
proposal which would allow coastal states to establish
economic zones beyond the 12 mile territorial sea, but
provides that nationals of all countries of the region
should have the right to exploit.the living resources of
the extra-territorial waters of the region on a reciprocal
and preferential basis.

28. Decrets, Del (21 February 1951), UN Doc. ST/LEG/SER.B/l/
Add 1. See above, Ch. 5.

29. The Chilean Presidential Declaration (23 June 1947).
UN Doc. ST/LEG/SER.B/l, p.6. Cf. Francisco Orrego Vicuna,
'Chile', in The Changing Law of the Sea: Western Hemisphere
Perspectives, p.191.

30. The Peruvian Petroleum Law No. 11780 (12 March 1952).
UN Doc. ST/LEG/SER.B/l6 (1974), p.163. Cf. Frida M.
Pfirter de Armas, 'Peru: The Road to the West', in
The Changing Law of the Sea: Western Hemisphere
Perspectives, p.207.

31. Decree-Law No. 803, concerning continental and insular
shelf (2 November 1949). UN Doc. ST/LEG/SER.B/l,
pp. 9-10.
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from their coast. Proclamations were also made by Persian

32
Gulf states.

To that date, as has been mentioned in the preceding

chapter, state practice provided three types of legal bases

for claims to sovereignty or rights of jurisdiction and

control over contiguous submarine areas and seas:

(i) 'submarine areas';

(ii) 'continental shelf' - either unlimited to to a

depth of 200 metres or 100 fathoms;

(iii) a zone measured in terms of distance, e.g.

200 miles.

Francois observed that in many areas, such as the

Persian Gulf, although the sea was less than 100 fathoms

deep, there was no continental shelf in the technical sense,

33
but only shallow seas. He put to the ILC for discussion

32. E.G. Abu Dhabi (10 June 1949), Ajman (20 June 1949),
Bahrain (5 June 1949), Dubai (14 June 1949), Kuwait
(12 June 1949), Qatar (8 June 1949), Ras al Khairaah
(17 June 1949), Sharjah (16 June 1949) and Umm al
Qaiwain (20 June 1949). See UN Doc. ST/LEG/SER.B/l,
pp. 23-29. Cf. Young, on. cit. , 43 AJIL (1949), p.790.
See above, Ch. 5.

33. The Persian Gulf has an area of some 241,000 square
kilometres. From its head at the mouth of the Shatt-al-
Arab river system to its entrance at the Strait of Hormuz
it is generally shallow; its greatest depth is about
100 metres and the average no more than 40. Geologically=
the whole bed of the Gulf is part of the shelf xvhich
does not anywhere drop to anything like ocean depth;
and the continental shelf cannot be said to end in
that area until the deep xvater of the Gulf of Oman
outside the Persian Gulf. Marine Sciences in the Gulf

Area, UNESCO Technical Papers in Marine Science, No. 26
(Paris: UNESCO, 1976); Richard Young, od. cit., 43 AJIL
(1949), p.790; idem, 'The Persian Gulf, in Churchill,
Simmonds et al (ed) New Directions in the Law of the
Sea, Vol. Ill (London: BIICL, 1973), Ch. 19, p.231.
Pearcy/
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the question whether recognition of special rights in the

exploitation of the subsoil of the sea and the protection

of natural resources should be tied to the existence of a

continent?1 shelf. He further observed that an affirmative

answer would discriminate against countries which either

had no continental shelf or whose continental shelf did

34
not extend beyond the limits of territorial waters. The

attribution of such rights v/ould not, however, have any

great practical value where the depth of the water exceeded

200 metres - this coincided approximately with the continental

slope and also the end of the optimum conditions for

vegetable and edible animal life and was well beyond the

then capacity for exploitation of the sea-bed and subsoil.

If a depth limit of 200 fathoms were adopted, however, it

would attribute portions of the high seas to different

states in an unequal measure, which would establish an

unjustifiable inequality between states.

Pearcy, Geographer, Department of State, writes:
'The Gulf nowhere has a depth exceeding 125 metres.
Although legally qualifying as a part of the continental
shelf the submarine profile of this shallow body of
water does not endow it with normal physical
characteristics — the drop—off to depths greater than
100 fathoms are outside the Strait of Hormuz, entrance
to the Gulf'. Pearcy, 'Geographical Aspects of the
Law of the Sea', 49 Annals of the Association of
American Geographers (1959), p.l, at p.11-12. See
above, Ch. 5.

34. UN Doc. A/CM.4/17, 17 March 1950, II YBILC (1950)
p.50, para. 112.
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Francois suggested the abandonment of the idea of the

continental shelf and the adoption of a principle of

attributing special rights in the exploitation of mineral

resources of the subsoil and the protection of sea resources

35
in a contiguous zone of a determined breadth.

In its report to the General Assembly, the ILC accepted,

in part, these views. The report stated that the Commission

recognised the great economic, social and juridical importance

of the exploitation of the sea bed and subsoil of the

continental shelf. Methods existed whereby submarine
36

resources might be exploited for the benefit of mankind.

Legal concepts should not impede this development. Moreover,

the Commission considered that a littoral state could

exercise control and jurisdiction over the sea bed and

subsoil of the submarine areas situated outside its

territorial waters with a vie^>^ to exploring and exploiting

the natural resources there. 'The area over which such a

right of control and jurisdiction might be exercised should

be limited; but, where the depth of the waters permitted

exploitation, it should not necessarily depend on the

existence of a continental shelf. The Commission further

considered that it would be unjust to countries having no

35. Ibid., p.51, para. 123.
36. It is a common error committed by contemporary writers

that the concept of the 'common interest of mankind'
was first used by Arvid Pardo in 1967. See below, 4.4
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continental shelf if the granting of the right in question
37

were made dependent on the existence of such a shelf.

This statement reflects the views expressed in the

discussions of the ILC by Manley 0. Hudson. He was concerned

that the Commission should recognise that the continental

shelf was not only 'a legal or juridical concept, but ;vas

38
also of economic and social significance'. Where exploit¬

ation of resources under the high seas was already feasible,

it should not be prohibited by law. He pointed to the

Persian Gulf as an exploitable area where there ivas no

continental shelf in the geographical sense, and expressed

the view 'that lawyers had no right to prevent the exploit-
39

ation of those resources for the benefit of mankind'.

He disagreed, hoxvever, with Francois' view that the adoption

of a depth line of 100 fathoms as the outer limit of the

continental shelf would establish an 'unjustifiable inequality
40

between states'.

37. UN Doc. A/1316, II YBILC (1950), p.384.

38. I YBILC (1950), p.214, para. 71.
39. Ibid., para. 73. Waters in the Persian Gulf are not

very deep and nowhere exceeded 75 fathoms. The shelf
in the Red Sea, 200 kilometres south of Jidda, is not
only 50-80 metres deep but also suddenly drops off
beyond this with a very sharp discontinuity of slope
to depths of 640-730 metres. See J.A.C. Gutteridge,
'The 1958 Geneva Convention on the Continental Shelf',
35 BYIL (1959), p.107, n.l.

40. I YBILC (1950), p.216, para. 85.
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The first question formulated by Franqois stated:

Should recognition of special rights as regards the
working of the marine subsoil and the protection of
marine resources bg^linked with the presence of a
continental shelf?

In discussing this question, Hudson pointed out that this

raised two questions: that of the continental shelf and

also the broader principle of shallow waters. He proposed

that the Commission consider the words of the report of the

Committee of the International Law Association (ILA) to

the Copenhagen Conference, that:

1. Control and jurisdiction over the sea-bed and
subsoil of submarine areas outside the marginal sea
may be exercised by a littoral state for the exploration
and exploitation of the natural resources therein
contained, t^the extent to which such exploitation
is feasible.

41. Ibid., p.218, para. 5.
42. Ibid. , para. 4. The ILA F.epo ~t of the 44th Conference,

Copenhagen, 1950, p.126. In order to preserve the
legitimate rights of all the states, the French Branch
of the ILA proposed to the Copenhagen Conference that
a double principle should be established, viz. (1)
sovereignty of the contiguous state over the continental
shelf with exclusive right to exploit its resources,
and (2) when a break in the shelf occurs within a
distance of 200 miles, in such case, sovereignty and
right of exploitation should be enjoyed throughout
that limit. Cf. The ILA Report of the 43rd Conference
(Brussels, 1948), pp. x, 168-206; The ILA Report of
the 45th Conference (Lucerne, 1952), p.164; The ILA
Report of the 46th Conference (Edinburgh, 1954),
p.411. See below, 4.3.
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This proposal (up to therein contained') was

43
adopted by 10 votes to 1, and discussion then turned to

the second part of the proposal '... to the extent to which

such exploitation is feasible'. In the course of this

discussion, Brierly expressed the view that, legally speaking,

the presence or absence of a continental shelf was of no

importance. Chile, for instance, possessed no continental

shelf, but if that state wished to explore or exploit the

subsoil of the sea and was able to do so, there was nothing
44

against it from a legal standpoint. He put forward the

proposal that 'Control and jurisdiction do not depend on

45
the presence of a continental shelf'. C<5rdova, however,

felt that this implied an unlimited jurisdiction , and
46

preferred the geographical concept of the continental shelf.

Brierly took the view that where exploitation was feasible

it should be permitted to coastal states. These areas

required definition, but not necessarily a definition based

on the presence of a continental shelf - although one might

say that where a continental shelf existed, it would be the

limit of the submarine area envisaged in the text adopted.

43. 1 YBILC (1950), p.221, para. 48.
44. Ibid., p.222, para. 53. For Chile, see Zacklin (ed),

The Changing Law of the Sea; Western Hemisphere
Perspectives, pp. 194-95.

45. I YBILC (1950), p.222, para. 53.

46. Ibid., paras. 56, 60 and 62. Cf. p.223, para. 68.
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'/•'here there was no continental shelf, the criterion might

be the depth of water or distance. He submitted a revised

proposal that 'the area for such control and jurisdiction

will need definition, but it need not depend on the
47

existence of a continental shelf'. SandstrOm referred

to the case of Sweden, which had no continental shelf,

but might have the right of exploring and exploiting the
48

subsoil of the Baltic. Brierly's proposal was adopted

by 6 votes to 4 with 2 abstentions: the abstainers were

Amado and Alfaro. Amado abstained because he claimed that

exploration and exploitation of the subsoil should be for

the benefit of mankind: he wished to avoid the establishment

of inequality with regard to states xvhich possessed no

continental shelf - and/or states whose continental shelf

right had not been expressly recognised; he also claimed

47. I YBILC (1950), pp. 222-223, paras. 57 and 65.
48. Ibid., p.223, paras. 67 and 69. On 23 October 1968, the

USSR, Poland and the GDR signed a Declaration on the
Continental Shelf of the Baltic Sea declaring that
shelf to be continuous and therefore subject to
delimitation among the corresponding Baltic states.
Izvestia, 24 October 1968, p.3. English test in 7 ILM
(1968), p.1393. Butler, oja. cit. , p.134. For Baltic
Sea, see Bo Johnson, 'The Baltic', New Directions in
the Law of the Sea, Vol. Ill, p.209; idem, 'The Baltic
Convention', 25 ICLQ (1976), p.l. All Baltic Sea states,
except the USSR, are shelf-locked. Secretariat Memo.,
Question on Free Access to the Sea of Land-Locked S
Countries (14 January 1958), UN Doc. A/CONF.13/19 and
Add 1, UN Doc. A/CONF.13/37, p.306; Martin Ira Glassner,
Access to the Sea for Developing Land-Locked States
(The Hague: Martinus Nijhoff, 1970), Ch. 2, p.16;
L.M. Alexander and R.D. Hodgson, 'The Role of the
Geographioally-Disadvantaged States in the Law of the
Sea', 13 San Diego L.R, (1976), p.558, at p.577.
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that the words 'control and jurisdiction' had not been

clearly defined, nor had the difficulties of the term

'coastal states' been considered in areas where the

49 .50 51
zones would overlap, as in the Baltic, North Sea,

52 53
Gulf of Mexico and Persian Gulf.

49. I YBILC (1950), pp. 223-24, paras. 75-77.
50. See e.g., the 1967 Agreement between Finland and USSR

concerning the boundary of the continental shelf between
Finland and the Soviet Union in the North-Eastern part of
the Baltic Sea, 640 UNTS, p.Ill; the 1969 Treaty between
Poland and USSR on the course of the boundary of the
Continental Shelf in the Gulf of Gdansk and the South¬
eastern Baltic Sea, 9 ILM (1970), p.697.

51. Cf. the North Sea Continental Shelf Cases, ICJ Reports,
1969, p.3; North Sea Continental Shelf Boundaries, IBS,
Series A, Limits in the Seas, No. 10, 2 March 1970;
P.W. Birnie 'The Delimitation of the North Sea Continental
Shelf' (Unpublished Paper); Birnie and Mason, 'Oil and
Gas: The International Regime', in C.M. Mason (ed), The
Effective Management of Resources (London: Frances Pinter,
1979), p.19; E.D. Brown, 'It's Scotland's Oil? Hypothetical
Boundaries in the North Sea - A Case Study', Marine
Policy (1978), p.3.

52. The term 'coastal states' could give rise to difficulties
in the Gulf of Mexico xvhere the submarine areas of the
different coastal states overlapped. I YBILC (1950),
pp. 223—24, para. 77. Alfaro asked how the question would
be settled between littoral states situated on one and the
same sea, such as, for example, in the Gulf of Mexico?
Yepes suggested, inter alia, that the resolution was for
states to conclude agreements. Ibid., p.233, paras. 48
and 49. In the North—West Gulf of Mexico, there is a
rapid increase beyond about 75 fathoms (140 metres).
See Scientific Considerations Relating to the Continental
Shelf, UN Doc. A/CONF.13/2 and Add 1, UN Doc. A/CONF.13/
37, p.39.

53. See, e.g., the 1965 agreement between Bahrain and Saudi
Arabia for the Definition of Their Respective Rights in
the Offshore Areas Lying Betxvreen Their Territories; the
1965 Kuwait-Saudi Arabia Agreement relating to partition
of the neutral zone; the 1968 Abu Dhabi-Dubai Offshore
Boundary Agreement; the 1968 Iran-Saudi Arabia Agreement
concerning the sovereignty over the islands of Al-Arabiyah
and/
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Francois* second question 'If so how should this
continental shelf be defined? Should an ocean depth line

of 200 metres (a hundred fathoms) be adopted as the outer
54

limit?' was then discussed. Alfaro expressed the hope,

that the Commission would reject the expression 'continental

shelf' (a wish to be expressed regularly at subsequent

meetings of the ILC and at the First United Nations Conference

on the Law of the Sea); in some instances the shelf

surrounded islands; in the Persian Gulf there was no

continental shelf but merely shallow waters. He suggested

in its place 'the submarine platform', defined as 'the

extension of the land up to a depth of 200 metres'.55
Hudson thought that the Commission should define the

continental shelf as 'the area contiguous to the coast and

stretching as far as the point where the deep waters begin'

- but did not think it possible to fix any more precise
56

depth limit.

and Farsi and the Delimitation of the Boundary Line
Separating their Submarine Areas; the 1969 Abu Dhabi-
Qatar Agreement on settlement of maritime boundary lines
and sovereign rights over islands; the 1969 Iran-Qatar
Agreement concerning the boundary line dividing the
continental shelf; the 1971 Bahrain-Iran Agreement
concerning delimitation of the continental shelf; the
1974 Iran-Oman Agreement concerning delimitation of
the Continental Shelf and the 1974 Iran—United Arab
Emirates Agreement concerning the boundary line dividing
parts of the continental shelf. See New Directions in
the Law of the Sea, Vol. V, pp. 207-42. Cf. Husain M.
Al-Baharna, The Legal Status of the Arabian Gulf States
(Manchester U.P., 1968), Ch. 17, p.278; Young, o£. cit.,
New Directions in the Law of the Sea, Vol. Ill, p.231.

54. I YBILC (1950), p.226, para. 4.

55. Ibid., para. 5.

56. Ibid., para. 6.
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The Commission thus went on to vote in favour of a

question formulated by Hudson 'Is the submarine area (sea

bed and subsoil) of the continental shelf off the coast

of a littoral state and outside the area of its territorial

waters ... subject ipso jure to the control and jurisdiction
57

of the littoral state?' Francois at this point queried
whether the Commission had gone back .on its previous decision

that control and jurisdiction could be exercised even if
58

there was no continental shelf. Hudson considered that

the Commission was simply treating the special case of the

continental shelf; where there was no continental shelf,

littoral states might have no rights ipso jure, but would

, • 59have to make a claim.

The question of rights of littoral states where there

was no continental shelf arose again in the consideration

of the Commission's draft report. The last sentence in

the original draft continued '... since certain countries

which had none might also wish to exploit the sea-bed and

subsoil'. Hudson felt that this should be deleted, as it

was impossible to exploit the resources of the ocean bed.

If it were eventually possible, then would be the time to

go into the matter. He suggested instead a state having no

57.

58.

59.

Ibid., p.228, para. 16.

Ibid., p.229, para. 25.'

Ibid., paras. 26 and 37.
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continental shelf, but very shallow waters, nay exercise

the sane right.^ Others, however, considered that this

was already implied in the first part of the sentence, and

so the final form xvas approved.

It will be seen that the ILC rejected the idea of

adopting a fixed limit for the continental shelf in terms

of the depth of the superjacent waters. The Commission

in its first draft omitted any reference to a depth limit

for the following considerations. First, that technological

developments in the foreseeable future might make it possible

to exploit resources of the sea-bed at a depth of over

'200 metres, which can be taken as the conventional limit

of the continental shelf. Secondly, that it was desirable

to include submarine areas lying at a depth of over 200 metres,

but capable of exploitation by means of installations erected

60. For example, there were waters such as the Persian/
Arabian/islamic Gulf where there was no continental
shelf, and where the littoral states were entitled to
have their rights over the recognised submarine areas.
Ibid., pp. 230-32, para. 52. In the Abu Dhabi Arbitration
[1951] 18 ILR (1957), Case No. 37, p.144, at pp. 154-55,
the Umpire said: 'What is the position where, as in
the Persian Gulf itself, both of these more reasonable
criteria (i.e. geological or geographical limit/edge
or drop) fail us, because the Shelf not only has no edge,
but extends continuously across a sea whose waters never
attain a depth of as much as a hundred fathoms? Is it
to extend outwards to a 'reasonable distance' from the
coast? If so, what is a 'reasonable distance'?' See
below, 4. Cf. J.F.E. Stephenson, 'Persian Gulf Oil
Concessions', 4 ILQ (1951), pp. 503-6. The Baltic Sea
is also a small and shallo^v basin containing brackish
water. Its surface area is 386,000 square kilometres
and its average depth is only 60 metres. See G. Reintanz
'The Baltic - Special Pollution Problems', New Directions
in the Law of the Sea, Vol. Ill, p.219.
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in neighbouring areas where the deoth did not exceed this

limit.

At its third session, in 1951, the ILC adopted the

first of its draft definitions of the continental shelf

which has been quoted above. In its Comment on this

article it noted that the definition 'departs from the

geological concept of the term. The varied use of the

term by scientists is in itself an obstacle to the adoption

of the geological concept as a basis for legal regulation

of the problem.' Also the mere fact that the existence

of a continental shelf in the geological sense might be

questioned in respect of submarine areas where the depth

of the sea ivould nevertheless permit exploitation of the

subsoil (in the same way as if there were a continental

shelf), would not justify the application of a separate
♦

legal system to these 'shallow waters'

61. UN Doc. A/1858, II YBILC (1951), p.141, Art. 1, para. 1.
For submarine geology, see UN Doc. A/CONF.13/2 and Add. 1:
K.O. Emery 'Geological Aspects of Sea-Floor Sovereignty',
The Law of the Sea: Offs'-ore Boundaries and Zones, edited
by Lewis M. Alexander, (The Ohio State U.P., 1967), p.139;
Jaraj Andrassy, International Law and the Pesources of the
Sea (Columbia U.P., 1970), Ch. 1, p.3; E.D. Brown, The
Legal Regime of Hydrospace (London: Stevens & Sons, 1971),
pp. 74-78; Andre Guilcher, 'Geo—Physical Characteristics
of the Sea-Floor', in New Directions in the Law of the
Sea, Vol. Ill, Ch. II, p.109.

62. II YBILC (1951), p.141, Art. 1, para. 2.
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The Commission Report notes that the Commission considered

whether it would not be preferable to refer to such areas

merely as 'submarine areas'. It was decided to retain the

term 'continental shelf' because it is in common use and

because the term 'submarine areas' used alone would give

no indication of the nature of the submarine areas in

63
ques ion. was a-^so no-ted that the term 'continental

shelf' may apply also to islands to which such submarine
. 64

areas are contiguous.

The Commission, referring to the exploitability criterion

adopted, stated that 'areas in which exploitation is not

technically possible by reason of the depth of the waters

65
are excluded from the continental shelf here referred to'.

It, moreover, emphasised that the continental shelf is

'limited to submarine areas outside territorial waters.

Submarine areas beneath territorial waters are, like the

water above them, subject to the sovereignty of the coastal

63. Ibid., para. 3.

64. Ibid., para. 4. See below, 5.

65. Ibid., para. 5. In putting forward the criterion of
'technical possibilities' at the 67th Meeting of the
ILC, Hudson considered that exploitation became
impossible beyond a depth of 200 metres. I YBILC (1950),
p.218, para. 8. It should be noted that at its third
session in 1951, the Commission adopted the sole
criterion of exploitability.

66. UN Doc. A/1858, II YBILC (1951), p.141, Art. 1, para. 9.
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The definition of the continental shelf adopted by the

Commission differed therefore from that proposed by Francois,

which proposed a 200 metre depth limit. In the discussion

of his report, however, he made clear that his definition

entirely disregarded the geographical and geological concept

of the continental shelf: it enabled the inclusion of the

67
sea-bed and subsoil of shallow waters up to 200 metres.

The exploitability criterion was clearly adopted to

meet the needs of states ivithout a geographical continental

shelf. A proposal by Hudson had been adopted initially

giving a depth limit of 200 metres to the continental shelf.

Subsequently, a proposal to include an additional article

was made by Yepes in the following terms:

The rights of control and jurisdiction referred to in
the present Chapter belong, up to a distance of twenty
miles beyond the coast, to all coastal states, even if
they do not possegg a continental shelf in the
geological sense.

67. I YBILC (1951), p.270, paras. 54 and 55. He said that,
in practice, exploitation of submarine areas was not
possible beyond certain limits, but it would be very
difficult to fix a specific limit. He continued that
Peru and Chile had taken 200 miles as the maximum
distance. Ibid., p.272, paras. 95 and 98. Hsu believed
that the result of technical progress might be to
extend the limit of the continental shelf to the middle
of the ocean. Ibid., p.270, para. 61.

68. I YBILC (1951), p.296, para. 25 [italics added].



This proposal, as amended to run: '... up to a distance

of twenty miles beyond territorial waters, to all the coastal

69
states which do not possess a continental shelf' was adopted

70
by 6 votes to 5. In vieiv of the narrowness of the majority,

a sub-committee was set up, which proposed the exploitability

criterion which was then adopted unanimously.

In 1953, the ILC reconsidered its previous definition

of the continental shelf, and then abandoned the criterion

of exploitability in favour of that of a purely geographical

limit and it reintroduced the 200 metres limit which it had

adopted in 1951.

While adopting, to that extent, the geographical test
of the continental shelf as the basis of the j'uridical
concept of the term, the Commission in no way holds
that the existence of the continental shelf in its
geographical configuration as generally understood,
is essential for the exercise of the rights of the
coastal state as defined in these articles. Thus, if,
as is the case in the Persian Gulf, the submarine
areas never reach the depth of two hundred metres,
that fact is irrelevant for the purposes of article 1.
The limit there laid down is the maximum limit. It
does not rule out from the operation of the articles
shallow submarine areas which are contiguous to the
coast and which do not attain the depth of txvo
hundred metres. The Commission considered the

possibility of adopting a term other than 'continental
shelf' seeing that ... it departed from the strict
geographical connotation of the term. However, it was
considered that, in particular, the wide acceptance
of that term in the literature counselled its retention.

6°. Ibid., p.298, paras. 58 and 59. [italics added].
70. Ibid., p.299, para. 65.
71. UN Doc. A/2456, II YBILC (1953), pp. 213-14, para. 65.

[italics added].
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In 1956, when the ILC returned in part to the criterion

of exploitability - while rejecting a geographical description

of the areas in issue - it noted

While adopting, to a certain extent, the geographical
test for the 'continental shelf' as the basis of the

juridical definition of the term, the Commission
therefore in no way holds that the existence of a
continental shelf, in the geographical sense as generally
understood, is essential for the exercise of the rights

- of the coastal state as defined in these articles.

Thus, if, as is the case in the Persian Gulf, the
submarine areas never reach the depth of 200 metres,
that fact is irrelevant for the purposes of the
present article. Again, exploitation of a submarine
area at a depth exceeding 200 metres is not contrary
to the present rules, merely because the area-is not
a continental shelf in the qeolooical sense.

And:

Noting that it \vas departing from the strictly geological
concept of the term, inter alia, in view of the inclusion
of exploitable areas beyond the depth of 200 metres, the
Commission considered the possibility of adopting a term
other than 'continental shelf' ... [e.g.] 'submarine
areas'. The majority of the Commission decided to
retain the term 'continental shelf' because it is in
current use and because the term 'submarine areas'
used without further explanation would not give a
sufficient indication of- the nature of the areas in

question. The Commission considered that some

departure from the geological meaning of the term
'continental shelf' was justified, provided that the
meaning of the term for the purposes of these articles
was clearly defined. It has stafqd this meaning of
the term in the present article.

At the Geneva Conference in 1958 attempts both to secure

a precise geographical delimitation of the areas referred to,

72. UN Doc. A/3159, II YBILC (1956), p.297, para. 7.
[italics added].

73. Ibid., para. 9.
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74 75
e.g. the proposals of Panama and Canada, or to reject

the term 'continental shelf' in favour of 'submarine areas

contiguous to the outer limit of the territorial sea'

(UP76 and joint UP and Netherlands proposals)7' failed to

obtain sufficient support. It is true that several

European countries balked at the idea of supporting the

concept of the continental shelf as set forth in the ILC's

draft, but most other states entered into the deliberations

without questioning the concept of the continental shelf.

In 1980, the term 'continental shelf' was retained by the
78

UNCLOS III in its Draft Convention on the Law of the Sea.

74. See UN Doc. A/CONF.13/C.4/L.4, UN Doc. A/CONF.13/42,
p.127. See below, 4.3.

75. Canada proposed that 'the term "continental shelf"
is used as referring to the seabed and subsoil of the
submarine areas adjacent to the coast but outside the
area of the territorial sea, to the point where a
substantial break in grade occurs leading to abyssal
ocean depth or, where there is no such substantial
break in grade, to the point at which the depth of
the superjacent waters reaches 200 metres'. See
UN Doc. A/CONF.13/C.4/L.30, UN Doc. A/CONF.13/42,
p. 135. See below, 4.4.

76. UN Docs. A/CONF.13/C.4/L.24 Rev. 1, UN Doc. A/CONF.13/
42, p.132.

77. UN Doc. A/CONF.13/C.4/L.32, UN Doc. A/CONF.13/42, p.13
78. Art. 76(1) of the Draft Convention on the Law of the

Sea. UN Doc. A/CONF.62/L.78 (28 August 1981).
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79
4. The Seaward Limits of the Continental Shelf

One of the submarine boundary problems is that of

determining the seaxvard limit of the continental shelf off

80
the coasts of states bordering the vast ocean basins

79. For discussion, see E.D. Brown, 'The Outer Limit of
the Continental Shelf', 13 Juridical Review (1968),
p. Ill; idem, The Legal Regime of Hydrospace, Ch. 1, p.3;
idem, 'The UN Conference on the Law of the Sea: A
Progress Report', 26 Current Legal Problems (1973),
p.131, at pp. 140-44: Ian Brownlie, 'Recommendations
on the Limits of the Continental Shelf and Related
Matters: A Commentary', in Proceedings of the Fourth
Annual Conference of the Law of the Sea Institute,
University of Rhode Island (1969), p.133; Roger
Denorme, 'The Seaward Limit of the Continental Shelf*,
ibid. , p.263; L.W. Finlay, The Outer Limit of the
Continental Shelf', 64 AJIL (1970), p.42; L.F.E. Goldie,
'Where is the Continental Shelf's Outer Boundary'7
1 J. Maritime Law and Commerce (1970), p.461; idem,
'The Continental Shelf's Outer Boundary - A Postscript',
2 ibid., (1971), p.173; idem 'Delimiting Continental
Shelf Boundaries', in George T. Yates III and John
Hardin Young (ed), Limits of National Jurisdiction over
the Sea (Charlottesville, University Press of Virginia),
p.3, at pp. 29-45; H.D. Hedberg, National - International
Jurisdictional Boundary on the Ocean Floor, Law of the
Sea Institute, University of Rhode Island, Kingston.
Occasional Paper No. 16, 1972; M.K. Nawaz, 'Alternative
Criteria for Delimiting the Continental Shelf', 13
Indian JIL (1973), p.25; R.P. Anand, 'Limits of National
Jurisdiction in the Sea-bed', 29 India Quarterly (1973),
p.79; idem, Legal Regime of the Sea-bed and the Developing
Countries (Leyden: A.W. Sijthoff, 1976), p.265; F.A. Eusts,
'Method and Basis of Seaward Delimitation of Continental
Shelf Jurisdiction', 17 Virginia JIL (1976), p.107.

30. In Petroleum Development Ltd. v. Sheikh of A.bu Dhabi
[1951] 18 ILR (1957), Case No. 37, p.144, at pp. 154-55
the Umpire as1 ed: "What is the seaward limit of the
Shelf? Here ... the answers given differ. Some states
say, its geological or geographical limit, its 'edge'
or its 'drop'. Others (whether because their particular
Shelf has got no edge and has got no drop, or for other
reasons) say: 'the point at which the sea becomes a
hundred fathoms or txvo hundred metres deep'; while yet
others say: 'a line drawn parallel to the coast of the
contiguous power and two hundred nautical miles from
it'. The txvo hundred mile claim seems to be more or

less universally discredited. The other two criteria
seem on their face much more reasonable'.
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where, as, for instance, in the Pacific, the nearest

opposite state may be many thousands of miles away. The

p-oblem is not new, but it calls for determination of the

legal regime of the deep sea-bed (the sea-bed and subsoil

of the deep ocean beyond the continental shelf). It is

this problem that provohed the '-eenest interest because

the deep sea-bed is of tremendous economic and military
81

importance.

It was clear from the successive draft definitions of

the continental shelf produced by the ILC and set out above,

that the two tests, that of exploitability, and that of

depth (200 metres) - tvere successively adopted, and then

finally combined in the final draft and accepted by the
82

Geneva Conference. These were not, however, the only

8 3
limits considered by the ILC or the Geneva Conference.

81. Yuen-li Liang, 'A Review' of the Existing Law of the
Sea', No.14 The Annals of the Chinese Society of IL
(1977), p.38. See, The Guardian, 11 March 1982, p.8:
'For purposes of oil drilling and ocean bed recovery of
mineral nodules, Norway would wish to see its shelf
drawn along an outer limit which regards Spitzbergen
as part of the Norwegian coast'.

82. This definition adopted a limit which contains a fixed
and a flexible criteria, and rejected both the concept
embracing the high seas above the sea-bed and a

geographical concept. See below, 4.2 and 4.4.
83. Carty, the Canadian delegate, on the Fourth Committee

of the 1958 Geneva Conference pointed out that there
were five methods of defining the continental shelf,
namely, distance, geology, depth, exploitation and
geography. UN Doc. A/CONF.13/C.4/SR.12 (19 March 1958),
UN Doc. A/CONF.13/42, p.30, para. 32. See below, 4.3.
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Other limits of depth we_e considered; limits based on

the geographical/geological concept of the continental

shelf and continental slope, limits based on distance,

and no limit at all. It may be interesting to examine why

the seaward delimitation of the continental shelf under

Article 1 of the 1958 Geneva Convention on the Continental

Shelf does not provide a clear delimitation beyond the 200

metres isobath. Nor does customary international law offer

a clearcut answer. Beyond the traditional mark of the

shelf edge no uniform practice has been established.

The rather ambiguous notion of natural prolongation does

not prove very helpful in resolving the problem of the

seaward delimitation. The seaward delimitation of Article 76

of the Draft Convention on the Law of the Sea, as we shall

see, needs improvement. Beyond the 200 nautical mile

distance line it is utterly vague. The UNCLOS III has

redefined continental shelf to include the 'outer edge of

the continental margin' (continental shelf, slope, and rise)

84. UN Doc. A/CONF.62/L.78 (28 August 1981). This definition
is very close to the Communist China's definition of
the continental shelf as stipulated in its 1973
working paper that 'a coastal state may reasonably
define, according to its specific geographical conditions,
the limits of the continental shelf under its exclusive

jurisdiction beyond its territorial sea or economic
zone'. Since both definitions recognise that a coastal
state's continental shelf may extend beyond 200 nautical
miles from the baseline of the territorial sea if
its geographical conditions warrant such an extension.
UN Doc. A/AC.138/SC.Il/L.34 (T 73).



notwithstanding the fact that the underlying geology

oceanward of the continental slope is very different from

the geology landward of it. For example, in the Pacific

Ocean the continental shelf under the neiv legal definition

includes not only continental shelf, slope and rise but

also deep-ocean troughs. These legal definitions neither

have significance for science nor are they an illustration of precise
85

legal terminology.

4.1 Distance

A definition and limitation of the special rights of

states to a contiguous zone of a determined breadth was

86
proposed by Francois in his first report to the ILC.

Precedents for this were the proclamations by Chile, Peru

and Costa Rica in 1947 and 1948 of sovereignty over a zone

extending 200 marine miles from their coasts. The proposal

was prompted by the consideration that it would be unjust

to limit these special rights to states possessing a continental

shelf, as also to states possessing a narroiv, or no,

continental shelf. In its discussion by the ILC it was

also supported by Spiropoulos as a limit to the criterion

of possible exploitation: he considered that it might be

dangerous to permit a state to extend its rights to the

85. K.O. Emery, 'Geological Limits of the "Continental
Shelf"', 10 ODIL (1981), p.l. Cf. Guilcher, op. cit.,
New Directions in the Law of the Sea, Vol. Ill, p.109.
See below, 4.3 and Ch. 5.

86. UN Doc. A/CN.4/17 (12 March 1950), II YBILC (1950),
p.36. See above, 3.



484.

middle of the ocean. Me raised the question whether the

Commission wished to limit the rights of the coastal state

to a certain distance from its coasts, or whether it should

be permitted to extend them to any distance whatsoever, so

long as exploitation was feasible. Was it desired to

reserve the right of exploitation of the subsoil to the

coastal state to a certain distance from its coasts and

87
to leave the rest of the sea at the disposal of all?

Cordova thus expressed fears of giving a coastal state
88

unlimited jurisdiction. Hudson and Brierly, however,

were of the vieiv that areas where exploitation was feasible

should be permitted to coastal states, although Brierly

was of the view that where no continental shelf existed,

the criterion limiting jurisdiction might be either depth
89

of water or distance in miles. It is evident that

neither Hudson nor Brierly offer a solution to the problem of

overlapping on the same continental shelf. Amado

also drew the attention of the Commission to a text

submitted to the ILA:

87.

88.

89.

I YBILC (1950), p.220, para. 32.

Ibid., pp. 222-23, paras. 56 and 68.

Ibid., pp. 222-24, paras. 53, 55, 57, 65, 79 and 83.
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In the event of any brea'- in the continental shelf
occurring at a distance less than 20 sea miles from
the coast, sovereignty, together with control and
the exclusive right of exploitation, woul0 be
prolonged to 20 sea miles from the coast.''1

He suggested that this might also be applied to coastal

countries without a continental shelf. He moreover referred

to another passage in the report of the French Branch to

the ILA:

This limit (of 20 sea miles) is more than adequate to
cover all the possibilities of exploitation which may
occur even within a fairly distant future, in cases
where the continental shelf does not exist or does not
stretch far from the coast. The claim of sovereignty
(control and jurisdiction) for as far as 200 sea miles,
formulated by certain sta^js, cannot ... apply to
anything but fisheries...

Hudson, however, was against fixing a limit, as states

might by agreement exclude other states - for example, in
92

the Persian Gulf or the Gulf of Mexico.

The question was again considered at the third session

in 1951, when the first draft articles were adopted:

The Commission considered the possibility of fixing
both minimum and maximum limits from the coa^. It
could find no practical need for either ....

90. Ibid., p.224, para. 91.
91. Ibid., p.225, para. 98.

92. Ibid., p.225, para. 99. cf. the discussion of the
implications of annexation of the Gulf of Paria.
See above, 3.

93. UN Doc. A/1858, II YBILC (1951), p.141, Art. 2, para. 7.

\



Francois had mentioned this method in his report in listing

the various limits that might be adopted: e.g. distance to

be determined by each state itself - with a 200 mile limit

94
from the coast. He felt, however, that this method could

only be justified by fishing considerations as exploitation

of the subsoil beyond a depth of 200 metres was impossible,

hence it should not be considered in connection with the

continental shelf. Alternatively he put forward the

suggestion made by the French Branch of the ILA: a 20 mile

zone with rights of control, independent of the presence

of the continental shelf, but preferred the 200 metre

95
depth limit.

A limit in terms of distance was proposed by El Khoury:

he considered that it should be possible to settle the

question of the definition of the continental shelf by

94. Of. Chile, Costa-Rica and Peru. The Changing Law of
the Sea, Chs. X and SI. By 1956, there had been so
much more state practice indicating that numerous
states regarded themselves as entitled by international
law to claim and exercise sovereignty over their
continental shelf, that if lex ferenda had not yet
clearly developed at that time, there was little
doubt that there was a clear tendency for such a rule
to develop, especially as fewer reservations were
being lodged by others against such assertions.

95. UN Doc. A/CN.4/42, II YBILC (1951), p.75, at pp. 99-103
Francois repeated that geologically, the continental
shelf could not, in general, extend beyond a depth
of 200 metres, as it then reached the continental slope
That was the reason for the adoption of a depth of
200 metres. I YBILC (1951), p.298, para. 53.
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determining its extent in terms of a maximum and minimum

distance. The minimum distance would be in miles,

irrespective of depth and exploitability; the maximum,

would be in terms of depth. He proposed the following

definition:

Legally the continental shelf is constituted by the
sea-bed and subsoil of the submarine regions situated
off the territorial waters, to a minimum distance of
x miles, irrespective of the depth of the water, and
to a maximuiriggepth of ... irrespective of length
or distance.

This proposal, however, found no support in the Commission

and was finally rejected. Francois considered that the

attribution of such rights where there could be no question

of exploitation was absolutely opposed to the views of the

Commission, and together with Amado considered that any

attempt to fix such a limit in miles would run into the

same difficulties as attempts to settle on a breadth for

the territorial sea. Its compatibility with the freedom

of the high seas was also questioned.

At the fifth session of the ILC in 1753 (when the

second draft definition ivith the 200 metres limit was

adopted), El Khoury again raised the possibility of limits

based on distance. He considered that the definition should

ta'-.e in all three elements of depth, width and exploitability,

and suggested the inclusion of the words: 'not exceeding
97

a distance of 10 miles from the territorial waters'.

96. I YBILC (1951), pp. 271-72, para. 75.
97. I YBILC (1953), p.SI, para. 25.
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Spiropoulos agreed with Hsu and El Khoury that distance

was a better criterion: he queried what would be the

average breadth corresponding to a depth of 200 metres

and suggested an amendment: '... up to the distance of
Q 3

... miles from the territorial sea'/° Francois however
dreiv attention to paragraph 7 in the ILC comment on the

99
first draft definition, and the comments of governments

on the previous ILC draft: although Chile, Norway and

Yugoslavia advocated a zone of stated breadth, their view

was opposed by others, such as the United Kingdom. There

was no answer to the question as to the average distance

of 200 metres depth. Spiropoulos pointed out that the

Commission had previously rejected the concept of distance

because it had adopted a text in which there was no reference

to depth; the depth of 200 metres now proposed was purely

arbitrary."1"^ Sandstrbm said that the Commission should

keep in mind the connexion between the rights granted to

98. I YBILC (1951), p.81, paras. 26 and 27.
99. Ibid. , para. 29. Comment 7 on Article 1 read as folloivs:

'The Commission considered the possibility of fixing
both minimum and maximum limits for the continental
shelf in terms of distance from the coast. It could
find no practical need for either, and it preferred
to confine itself to the limit laid dov/n in article 1'.
UN Doc. A/1858, II YBILC (1951), p.141.

100. I YBILC (1953), p.81, paras. 31 and 32.
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a coastal state in respect of the continental shelf, and

the rights that the state enjoyed in territorial waters:

there must be a fixed limit to the exercise of sovereign
101 . .

rights. Kozhevnihov considered that a definition based

on distance was not in conformity with the natural properties
102 103

of the shelf. El Khoury's proposal was rejected.

There was no discussion on a limit in terms of distance

at the eighth session of the ILC in 1956. However, the

concept of contiguity or adjacency of the continental shelf

was discussed extensively.

A proposal embodying the idea of a limitation by

distance from the shore was subsequently proposed at the

Geneva Converence by the Yugoslavian delegation in the

folloxving terms:

1. For the purposes of these articles the term
'continental shelf is used as referring to the
seabed and subsoil of the submarine areas adjacent
to the coast but outside the area of the territorial

sea, to a depth of 200 metres, but only up to a
boundary line not extending beyond 100 miles from
the outer limit of the territorial sea. Local
occurrences of submarine gorges, valleys, depressions
and ravines shall not be taken into account in this
area of 100 miles, provided they are xvithin the outer
limit of the continental shelf as described in the

preceding sentence.

2./

101. Ibid., pp. 81-82, para. 34.

102. Ibid., p.82, para. 42.

103. Ibid., p.83, para. 53.



2. '.there such, a depth is greater, tv'e continental
shelf stretches only up to a boundary line not extending
beyond 50 miles in the direction of t: e^j^qh seas from
the outer limit of the territorial sea.

This proposal, with the depth limit amended to 550 metres,

was rejected in the Fourth Committee. It was, however,

re-introduced as an amendment to the report of the Fourth

Committee, at the end of paragraph 1 adding the following

sentence:

But in any case the breadth of the continental shelf
must not be extended beyond 100 miles in the direction
of the high seas from the outer limit of the territorial
sea.

This amendment was rejected by 53 votes to 3, with 11

abstentions. It seems that this idea had been rejected

by both the ILC and the Fourth Committee, as serving no

useful purpose. It would curtail the potential exploitation

of the continental shelf, and the distance specified should

at least be increased to 200 miles. In fact, the 200 mile

distance limit is not sufficient to cover the whole of the

Canadian continental margin which off Newfoundland extends

• 105
to some 400 miles.

104. UN Doc. A/C0NF.13/C.4/L.12, UN Doc. A/C0NF.13/42,
p.129 [amendments to the ILC draft underlined],

105. See the Canadian positions on the main lav; of the
sea issues. Letter of 25th July 1973, the Dept. of
External Affairs, Canada. See Edward G. Lee (compiled)
'Canadian Practice in International Lav;', 1973,
12 Canadian YBIL (1974), p.284. See below, 4.3.
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Given the political need to embrace within the

boundary areas of the margin beyond the 200 mile distance

limit, it is evident that any distance limit which would

satisfy broad-shelf states ivould involve the general

acceptance of extremely wide limits.Moreover, it is

important to note that the latest method by which the

seaward limits of the continental shelf are sought to be

determined is the distance criterion. Thus, the 200 mile

distance limit is now incorporated by the UNCLOS III in

Article 76(1) of the Draft Convention on the Law of the Sea.

The distance criterion was, however, criticised on the

following grounds: First, that the grant to coastal states

of sea-bed determined by distance in cases of states who

do not have a geological shelf is illusory, as there is

little benefit to be derived from the offshore zone.

106. It is clear from the negotiations in UNCLOS that the
broad-shelf states will not sign a convention which
deprives them of their existing rights over that
part of the continental shelf which extends beyond
200 miles. See E.D. Brown, 'The Continental Shelf
and the Exclusive Economic Zone: The Problem of
Delimitation at UNCLOS III', 4 Maritime Policy and
Management (1977), pp. 381, 384.

107. It defines the continental shelf as 'the sea-bed and
subsoil of the submarine areas . . . extend beyond ...

territorial sea throughout the natural prolongation
of its land territory ... to a distance of 200 nautical
miles from the baselines from ivhich the breadth of
the territorial sea is measured...' UN Doc. A/C0NF.
62/L.78 (28 August 1981).
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Secondly, that its adoption would leave only a small

percentage of the economically interesting parts of the

submarine areas for the benefit of the international

108
community. Thirdly, that any further 'creeping

national jurisdiction' of the sea-bed would lead not only

to the detriment of the land and shelf-locked as well

as other geographically disadvantaged states, but also

divest certain rights and interests which states enjoy

under the Geneva Convention on the Continental Shelf.

Therefore an extended national jurisdiction over the

continental shelf might transform the 'common heritage

into a common burden' for all countries no matter whether

developing or developed.

108. UN Doc. A/AC.138/SC.l/SR.10, p.18,per Myrsten (Sweden).
According to Prohaska (Austria), 'limits olaced at
20 miles offshore would constitute about 25 per cent
of the ocean area'. UN Doc. A/AC.138/SC.l/SR.9, p.3.
According to the study made by the Inter-Governmental
Oceanographic Committee for the Special Committee on
the Peaceful Uses of the Sea-Bed and Ocean Floor,
the continental shelf, as defined in accepted oceano¬
graphic classification covers 7 per cent of the ocean
floor, while the continental slope covers 11 per cent.
See UN Doc. A/AC.135/17.

109. UN Doc. A/AC.138/SC.l/SR.9, p.14 per Jeannol (France).
Prohaska (Austria) also maintained that the 200 mile
criterion might prevent reducing the gap betxveen
developing and developed countries, as a result of
the reduction in the international area of e:q:>loitation
and exploration of resources. UN Doc. A/AC.138/SR.l/
SR.10, p.3.
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^•.2 Depth—Units

These were discussed in Francois' First Report to
110

the ILC in 1950. It will be recalled that at that

date Mexico had adopted a 200 metre limit, and a similar

limit, of 100 fathoms, had also been described as generally

forming the limit of the continental shelf as defined in

the Truman Proclamation of 1945.However, Francois
considered that the adoption of a similar limit by the

ILC would attribute portions of the high seas to different

states in an unequal measure - thus establishing an

unjustifiable inequality between states. The ILC came to

no conclusion at this session on any depth limit other

than that 'the area over which such a right of control
112

and jurisdiction might be exercised should be limited'.

As tvas noted above, discussion in the ILC centred mainly

on the problem of including 'shallow waters' within any

definition adopted. Hudson mentioned the criterion of

110. UN Doc. A/CN.4/17, II YBILC (1950), p.49.

111. The Truman Proclamation did not, in fact, define the
term 'continental shelf', but an accompanying White
House Press Release described it as the area extending
from the shore out to where the ivaters reach the depth
of 100 fathoms (600 feet); White House Press Release
September 28, 1945. UN Doc. ST/LEG/SER.B/l (1 51),
p.39. See above, Ch. 5.

112. UN Doc. A/1316, II YBILC (1950), p.384.



exploitability put forward in the report of the committee
113

of the ILA to the Copenhagen Conference. C6rdova found

the extension of the zone as far as exploitation was possible

•a rather frightening suggestion': no country had hitherto

as7-ed for much beyond 200 metres in depth."'"1*' Hudson however

felt that such a claim would be justifiable if exploitation

actually too' place. During the discussions on Francois'

second question:

If so how should this continental shelf be defined?
Should an ocean depth line of 200 metrej^a hundred
fathoms) be adopted as the outer limit?

Alfaro proposed, as a substitute for the expression
'continental shelf', the following:

the submarine platform defined as the^ ^tension of
the land up to a depth of 200 metres.

Hudson was not in favour of fixing a depth limit because

the geological continental shelf did not end at a uniform

, .. 117
depth.

113. II YBILC (1950), p.218, para. 4. See above, 3.
114. Ibid., p.219, para. 15.
115. UN Doc. A/CM.4/17, II YBILC (1950), p.51. English

trans, see I YBILC (1950), p..226, para. 4.
116. Ibid., para. 5a.

117. Ibid., para. 6. The edge of the continental shelf,
in its geological sense, is far from following the
200 metre line everywhere. The figure of 200 metres
does not accurately represent an average of the
different depths of the edge, the real average being
nearer to 133 metres. UN Doc. 13/2, p.7. Spiropoulos
observed that any attempt to fix a limit was doomed
to failure from the start. It had not proved possible
so far to fix a limit of the territorial sea.

I YBILC (1950), p.225, para. 104.
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In 1951 the ILC adopted the first of its draft definitions

of the continental shelf, adopting as a limit the criterion

of exploitability. Paragraph 6 of the Comment on this

article notes that:

The Commission considered the possibility of adopting a
fixed limit for the continental shelf in terms of the

depth of the superjacent waters. It seems likely that
a limit fixed at a point where the sea covering the
continental shelf reaches a depth of 200 metres would
at present be sufficient for all practical needs. This
depth also coincides with that at which the continental
shelf, in the geological sense, generally comes to an
end and the continental slope begins, falling steeply
to a great depth. The Commission felt, however, that
such a limit irould have the disadvantage of instability.
Technical developments in the near future might make it
possible to exploit resources of the sea-bed at a depth
of over 200 metres. Moreover, the continental shelf
might well include submarine areas lying at a depth of
over 200 metres but capable of being exploited by means
of installations erected in neighbouring areas where
the depth does not exceed this limit. Hence, the
Commission decjcjlgd not to specify a depth-limit of
200 metres ..."

The criterion adopted was contrary to that proposed by

Francpis, who had proposed the following definition:

The continental shelf is constituted legally by the
bed of and the subsoil of the submarine regions,
situated off the coast, whejjQthe depth of the water
does not exceed 200 metres.

He, moreover, recommended the adoption of the median line

for the delimitation of the continental shelf between opposite

states. He further stressed that among the possible points

118. UN Doc. A/1858, II YBILC (1951), p.141.
119. UN Doc. A/CN.4/42, II YBILC (1 51), p.102. English

trans, see, I YBILC (1951), p.269.



496.

of view on the continental shelf one might adopt

(i) a geographical-geological limit, a^s in the

Truman Proclamation and the Report of the International Bar

Association:

(ii) the exploitability criterion - as adopted by

the ILC in I'150;

(iii) a definition of the continental shelf as that

part of the sea-bed and subsoil 'recouverte par 200 metres

d'eau au maximum, etant entendu que l'Etat cQtier doit

avoir la possibilite de prouver que, par suite de circonstances

geologiques exceptionalles, son plateau continental se

120
trouve a une plus grand profondeur' - as in the ILA

Report. Such a definition was ambiguous in that it both

fixed a limit of 200 metres and also admitted of an extension

wherever the geological continental shelf extends to a

greater depth;

(iv) a 200 metre limit - as in the Mexican proclamation;

(v) limits based on distance, or with a maximum

distance. He regarded the exploitability criterion to be

most logical but for greater precision it might be better

to adopt 'une profondeur maxima qui corresponde avec la

possibilite d'exploitation selon les conditions de la

technique dans un proche avenir. £i a la longue 1'exploitation

de sous-sol s'averait techniquement possible a une profondeur

plus grande, le chiffre de la profondeur maxima pourrait
121

etre eleve'. ^ This ivould have three advantages: it would

120. UN Doc. A/CN.4/42, II YBILC (1951), p.101.
121. Ibid., p.102.



be unnecessary to ma'.e special mention of shallow waters;

it would avert all discussion on the exact geological-

geographical definition of the continental shelf; and it

would give a fixed,precise delimitation.

In the discussions by the ILC of Francois's Report,

Hudson exoressed the view that the draft proposed was

unclear because it did not make explicit that the area

referred to was outside territorial waters. He proposed

the following definition:

The term 'continental shelf' refers to the sea-bed and
subsoil of submarine regions situated off the coast
but outside the areas of marginal sea wh<=gg the depth
of the water does not exceed 200 metres.

He considered, however, that any depth decided upon should

be provisional in order to allow for the possibility that

states might claim that the continental shelf extended

beneath waters of a greater depth before reaching the drop

to the ocean deep; he mentioned also the possibility of

exploiting the sea-bed of the Pacific. It was unnecessary

to consider the case of states possessing no continental

shelf less than 200 metres deep - Yepes had ashed whether

a state in that position would have a right to compensation
123

because it did not possess a continental shelf - as

exploitation of it was impossible at greater depths. Hsu

feared that with any provisional limit the result of

122. I YBILC (1951), p.269, para. 43.
123. Ibid., p.270, para. 49.
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technical progress might be to extend the limit to the

124
middle of the ocean."'

Amado suggested another definition:

The continental shelf, constituted by the bed and
subsoil of the submarine regions off the coast where,
according to the latest available geological inforraatjon,
the depth of the water does not exceed 200 metres ...

And Hudson suggested an alternative:

For present purposes, the term 'continental shelf' is
employed to refer to the sea-bed and subsoil of the
submarine areas situated off [contiguous to] the
coast outside the area of narginal seas, and where
the depth of„the superjacent water does not exceed
200 metres.

Hudson's text was adopted with minor amendments.

In 1953 the ILC considered that the adoption of a fixed

limit would have considerable advantage, in particular with

regard to the delimitation of continental shelves between

adjacent states or states opposite each other. When, at

its fifth session the Commission adopted a definition of

the continental shelf, with its seaward limit defined in

terms of depth: 'to a depth of 200 metres', the comment

on this article stated:

The Commission abandoned the criterion of exploitability
adooted in 1.951 in favour of that of a depth of 200
metres ... Some members of the Commission favoured the

124. I YBILC (1951), p.270-71, para. 62.
125. Ibid., p.271, para. 63. Cf. Art. 1 of the 1st draft

of the ILC; Richard Young, 'The Legal Status of
Submarine Areas Beneath the High Seas', 45 AJIL
(1951), p.225, at p.235.
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retention of the text adopted in 1951 for the reason,
inter alia, that it is more in accordance with the
purpose of the draft not to adopt a fixed limit for
the continental shelf but to let the territorial
extension of the exercise of the powers given to the
coastal state depend on the practical possibilities
of exploitation. The Commission, following the
considerations adduced by the special rapporteur in
the light of observations of certain governments, has
come to the conclusion that the text previously adopted
does not satisfy the requirements of certainty and
that it is calculated to give rise to disputes. On
the other hand, the limit of two hundred metres - a
limit which is at present sufficient for all practical
needs - has been fixed because it is at that depth
that the continental shelf, in the geological sense,
generally comes to an end. It is there that the
continental slope begins and falls steeply to a great
depth. The text adopted is not wholly arbitrary for
... it tabes into account the practical possibilities,
so far as they can be foreseen at present, of exploration
and exploitation. Such unavoidable element of
arbitrariness as is contained in that text is

litigated [sic] by rule formulated below ... which
covers to a large extent the case of those states
where waters surrounding the coast reach a depth of
two hugged metres at a very short distance from the
coast.

The limit laid down above was the maximum limit. It did

not rule out for the operation of these articles shallow

submarine areas which were contiguous to the coast and which

did not attain the depth of 200 metres.

This definition follows the draft proposed by Francois
in his 4th report:

Telle qu'elle est employee ici, l'expression 'plateau
continental' designe le lit de la mer et le sous-sol
des regions contigues aux cotes, mais situees en
dehors de la zone de la territoriale jusqu'a la
profondeur de 200 metres.

126. UN Doc. A/2456, II YBILC (1953), pp. 213-14.
127. UN Doc. A/CN.4/60, II YBILC (1953), p.46 [italics added].
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In the discussion on this draft article he drew attention

to the words 'the territorial sea to a deoth of 200 metres'

because the Commission had decided at its fourth session

to use the term 'territorial sea' instead of 'territorial

waters'. The inclusion of the words 'to a depth of 200

metres' as a limit of the continental shelf was a major
128

change. ^ He then explained that the 200 metre depth

limit is

a rule which is subject to equitable modifications
in special cases in which submerged areas in the
proximity of the coast with a depth of less than
200 metres, notwithstanding the fact that they are
separated by a narrow channel deeper than 200 metres
from the part of the continental shelf adjacent to
the coast, must be,ggnsidered as contiguous to that
part of the shelf.

Francois noted that certain governments had strongly

criticised the criterion of exploitability - notably the

U.K., whose proposed draft Francois substantially follows. Proposals wert

the U.K. (100 fathoms), the Netherlands, Yugoslavia (200

metres), Iceland (100 fathoms), France (300 metres), South

Africa (200 metres), all criticised the criterion of

exploitability. Brazil, although proposing no limit, would

have preferred a more precise one, even if provisional."1""^
These criticisms were based on a desire for greater precision,

128. I YBILC (1953), pp. 72-73, para. 65. In 1951, the ILC
adopted the sole criterion of exploitability which was
widely criticised for lacking of precision.

129. Commentary on Art. 1. See II YBILC (1953), p.46.
130. Cf. UN Doc. A/CN.4/60, II YBILC (1953), p.l.
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the fear that the exploitabllity criterion alone would

131
lead to disputes, and (on the part of Yugoslavia -

reiterated at the Geneva Conference by France, Lebanon
132

and Canada) the fear that the exploitability criterion

would operate to the disadvantage of less technically

advanced countries.

In the discussions of the draft by the ILC, opposition

to the proposed changes was expressed by Scelle (who thought
133

any limit impossible to enforce) and Yepes, who considered

that it would put states such as Chile and Peru at a

134
disadvantage. Sandstrom was opposed on the grounds that

it might be possible to exploit natural resources at a

depth greater than 200 metres; that if a limit was fixed,

thus giving a definite area where control was to be exercised

it would encourage a tendency to encroach upon the regime
135

of the high seas and extend territorial waters. Kozhevnikov

136
and Zourek preferred a geological definition. Yepes

137
proposed a draft employing the criterion of exploitabllity.

131. UN Doc. A/CONF.13/C.4/L.12, UN Doc. A/CONF.13/42, p.129.
See below,

132. UN Doc. A/CONF.13/C.4/L.7 (France), UN Doc. A/CONF.13/42,
p. 128; A/CONF.13/C.4/L.8 (Lebanon, UN Doc. A/CONF.13/42,
p. 129; and A/CONF.13/C.4/l.30 (canada), UN Doc. A/CONF.13/
42, p. 135. See beloiv, 4.3.

133. I YBILC (1953), p.73, para. 73.
134. Ibid., para. 72. Cf. I YBILC (1951), p.270,para. 49.

In Chile the depth of the sea, close in shore, was
considerably more than 200 metres.

135. I YBILC (1953), p.74, para. 2. Cf. p.73, para. 71.
136. Ibid., paras. 9-10. Cf. pp. 74-75, para. 14 (Koxhevnikov);

p.76, para. 32. Cf. p.77, para. 53 (Zcurek).
137. Ibid., p.75, para. 17.



Hersch Lauterpacht supported the draft on the ground that

it had the merit of clarity: he put forward a proposal to

deal with equitable considerations applying where areas less

than 200 metres deep xvere separated from, the mainland by a

138
channel (i.e. the Norwegian Trough). Hsu also supported

3 39
the change, considering that 200 metres depth was sufficient.

Pal submitted a further draft on the same lines:

As used herein, the term 'continental shelf' means the
sea-bed and subsoil of the submarine areas contiguous
to the coast b^J^outside the territorial sea to a depth
of 200 metres.

Francois's draft was adopted by 7 votes to 4, with 2

abstentions. Yepes draft was rejected by the same margin.

In 1956 the ILC returned in part to the criterion of

exploitability, adding to its previous draft '... to a depth

of 200.metres' the additional criterion 'or, beyond that

limit, to where the depth of the superjacent waters admits

138. I YBILC (1953), p.74, para. 4. At the 1958 Geneva Conference,
the Norwegian delegate had pointed out that in certain cases
there were narrow troughs or channels immediately off the
coast of a depth greater than 200 metres separating parts
of the continental shelf in its strict geological sense
from other parts or from the mainland and that these
ought to be considered as part of the continental shelf.
Gutteridge, o£. cit., 35 BYIL (1959), p.108. In the
Memorandum prepared by the Secretariat of UNESCO it
was suggested that the Norwegian Trough ought not to
be disassociated therefrom because they form an integral
part of the shelf from the morphogenetic point of view.
UN Doc. A/C0NF. 13/2, p.15. Cf. the 1965 Agreement
Between the U.K. and Norway relating to the Delimitation
of the Continental Shelf. Norway No. 1 (1965), Cmnd. 2626;
UKTS, No. 71 (1965), Cmnd. 2757. See below, Ch. 7.

139. I YBILC (1953), p.73, para. 68. Cf. p.76, paras. 38 and 45.
140. Ibid., p.79, para. 8.
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of the exploitation of the natural resources of the said

areas'. In the comment on this article the Commission referred

to the two previous drafts and continued:

At its eighth session, the Commission reconsidered
this provision. It noted that the Inter-American
Specialised Conference on 'Conservation of Natural
Resources: Continental Shelf and Oceanic Waters'
held at Ciudad Trujillo ... had arrived at the
conclusion that the right of the coastal state should
be extended beyond the limit of 200 metres, 'to where
the depth of the superjacent waters admits of the
explo:i tation of the natural resources of the seabed
and subsoil'. Certain members thought that the
article adopted in 1953 should be modified. While
agreeing that in present circumstances the limit
adopted is in keeping with practical needs, they
disapproved of the provision prohibiting exploitation
of the continental shelf at a depth greater than 200
metres even if such exploitation was a practical
possibility. They thought that in the latter case,
the right to exploit should not be made subject to
prior alteration of the limit adopted. While
maintaining the limit of 200 metres in this article
as the normal limit corresponding to present needs,
they wished to recognise forthwith the right to exceed
that limit if exploitation of the seabed or subsoil

at a depth greater than 200 metres proved technically
possible. It was therefore proposed that the following
words should be added to the article, 'or, beyond that
limit, to where the depth of the superjacent waters
admits of the exploitation of the natural resources of
the said areas'. In the opinion of certain members
this addition would also have the advantage of not
encouraging the belief that up to 200 metres depth
there is a fixed zone where rights of sovereignty
other than those stated in article 68 below can be
exercised. Other members contexted the usefulness
of the addition, which in their opinion unjustifiably
and dangerously impaired the stability of the limit
adopted. The majority of the Commjg|ion nevertheless
decided in favour of the addition.

It is noteworthy that other versions of the 200 metre

limit had been put forward: the merits of a 100 fathom limit

141. UN Doc. A/3159, II YBILC (1956), pp. 296-97.
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we e pressed by the U.K. It \vas prepared to accept the

200 metre line as a criterion for the outermost edges of

the continental shelf, but the U.K. considered that the

100 fathom line would be preferable on practical grounds,

since this line and not the 2.00 metre line was the one

already marhed on most of the ocean charts of those chart

142
produced countries. This comment was thus met in the

final ILC draft by the inclusion of the words 'approximately

100 fathoms'.

At the Geneva Conference a depth-limit of 550 metres

143 1^4
was proposed by the United Kingdom, the Netherlands

and India, apparently because this constituted the average

depth of the base of the continental slope. The only one

of these resolutions, that of India, to be voted on ran

as follows:

For the purposes of these articles, the term 'continental
shelf' is used as referring to the seabed and subsoil of
the submarine areas adjacent to the coast but outside
the area of the territorial sea, extending so far as the
seabed is concerned^|o a depth of 550 metres of the
superjacent waters.

142. The Comments by the Government of the U.K. on the 2nd
draft of the ILC, II YBILC (1953), p.266. The advantage
of the 100 fathom line is that it is shown on most

ocean-going charts, whereas the 200 metres line is
not shown on these charts.

143. UN Doc. A/C0NF.13/C.4/l.24/Rev.1, UN Doc. A/C0NF.13/42,
p.132. Cf. A/CONF.13/C.4/l.44, UN Doc. A/CONF.13/42, p.138.

144. UN Doc. A/CONF.13/C.4/L.18, UN Doc. A/CONF.13/42, p.35,
paras. 5-8. See below, 4.3.

145. UN Doc. A/CONF.13/C.4/L.29/Rev.l, UN Doc. A/CONF.13/42,
p.135.
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and was defeated by 31 votes to 21, with 16 abstentions.

Certain other states represented at the Conference (France,

Argentina, Greece, Lebanon, Yugoslavia, Denmark, Italy,

Pakistan, Viet—Nam, UAR) favoured a 200-metre limit. The

200-metre depth limit has been abandoned in the Draft

Convention on the Law of the Sea proclaimed by the UNCLOS

4.3 Natural (Geographical/Geological) Limits

The origin of the legal definition of the continental

shelf is generally traced back to the Truman Proclamation of

1G45 which was based on the geographical/geological concepts.1
In his first report Francois noted that certain states

had laid claim to the -continental shelf contiguous or

adjacent to their coasts in general terms, without stipulating

any limit in terms of depth or distance, e.g. the United

States and Argentina, and the Bahamas and Jamaica (British

colonies at the time). He was, however, in favour of the

146. See Art. 76(1) of the Draft Convention on the Law of
the Sea. Hedberg explains that a boundary based on a
specified water depth would be constantly subject to
change due to deposition or erosion and would be
highly irregular and very difficult to determine in
practice. See H.D. Hedberg, 'The National-International
Jurisdictional Boundary on the Ocean Floor', 1 Ocean
Management (1973), p.86. See also Brown, op. cit.,
4 Maritime Policy and Management (1977), p.384. It
is also held in some geographical circles that it is
not easy to locate accurately specific isobaths at
considerable depths.

147. The Truman Proclamation declared that 'the continental
shelf may be regarded as an extension of the land-mass
of the contiguous nation and thus naturally appurtenant
to it'. UN Doc. ST/LEG/SER.B/l (1951), p.38. For
discussion, see Anne L. Hollick, US Foreign Policy
and the Law of the Sea (Princeton U.P., 1981). See
above, Ch. 5.
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rejection of the doctrine of the continental shelf, as

such a geographical criterion ivould discriminate against

states possessing no continental shelf (even where contiguous

submarine areas were exploitable e.t. the Persian Gulf)

and those possessing only a narrow shelf. He noted that

the adoption of a 200 metre depth limit would coincide

roughly with the geographical continental shelf (as well

as with the foreseeable limits of exploitation at that
148

time). In its report the ILC stated that '... ivhere

the depth of the ivaters permitted exploitation, it should

not necessarily depend on the existence of a continental
149

shelf....*. In the discussion at the second session

of the ILC in 1950, it was pointed out, again citing the

example of the Persian Gulf and the Baltic, that the

adoption of a strictly geographical criterion would be

discriminatory if it also excluded shallow waters. Brierly

expressed the view that legally spea ing the presence or

absence of a geographical continental shelf was of no

importance. He did however suggest that one might say that

where a continental shelf existed, it ivould be the limit

of the submarine area over which exclusive rights were

granted. Cordova expressed the fear that if the

148. UN Doc. A/CN.4/7 (17 March 1950), II YBILC (1950),
pp. 49, et seq.

149. UN Doc. A/1316, II YBILC (1^50), p.384, para. 198.
150. I YBILC (1950), pp. 222-23, para. 65.



507.

geographical concept of the continental shelf was abandoned,

the jurisdiction of the coastal state would be unlimited.

However, Brierly's proposal, that:

l.'hen a continental shelf exists, its limit is also the
limit of the zone in which the state h^g^tbe right to
explore and exploit the marine subsoil

was criticised by Francois, C6rdova and Spiropoulos as

leading to injustice against states with a very narrow

153
continental shelf or none at all. It was in this context

that the proposal of the French Branch of the ILA for a

154
distance limit of 20 sea miles was put forward. The

expression 'continental shelf' was criticised by others:

155
Scelle did not accept it as a legal notion, while Alfaro

favoured the expression 'submarine platform' (tvith a depth

limit of 200 metres) as more appropriate.'""^ Hudson considered

151. Ibid., p.223, para. 68. The concept of the continental
shelf should be associated with a geophysical formation
of the shelf in which the test of depth plays an essential
role. For details see Scientific Considerations Relating
to the Continental Shel~ UN Doc. A/CONF.13/2; Guilcher,
op. cit. , New Directions in the Laiv of the Sea, Vol. Ill,
Ch. II, p.109; Andrassy, o£. cit., p.3; H.M. Jain,
'Continental Shelf - Some Geological Aspects', 12 Indian
JIL (1972), p.564.

152. I Y3ILC (1950), p.224, para. 94.

153. Ibid., paras. 95 and 96.
154. The passage read: 'The Limit (of 20 sea miles) is more

than adequate to cover all the possibilities of exploitation
which may occur even within a fairly distant future, in
cases where the continental shelf does not exist or

does not stretch far from the coast. The claim of

sovereignty (control and protection) for as far as
200 sea miles, formulated by certain states, cannot,
in this same case, apply to anything but fisheries...'
see I YBILC (1950), p.225, para. 98, per Amado. For
details see, ILA, Report of the 43rd Conference, Brussels,
194°, pp. 183-206; IL.A Report of the 44th Conference,
Copenhagen, 1950, pp. 91 et seq. See above, 3.

155. I YBILC (1950), p.225, para. 100.
156. Ibid., p.226, para. 5a.
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that although it might be impossible to fix any depth-limit,

the continental shelf might be defined as 'the area contiguous

to the coast and stretching as far as the point where the

deep waters begin'.^'
In his report to the third session of the ILC in 1951,

Francois again noted the possibility of adopting a purely

geographical limit, but favoured, in his proposed draft

a depth limit of 200 metres for reasons of certainty and

for averting discussion on the exact geographical/geological

definition of the continental shelf. He emphasised that his

definition entirely disregarded the geographical and geological

concept of the continental shelf and was a strictly legal
153

concept (allowing for shallow waters).

It is the fact that both the ILC and the 1958 Geneva

Conference wished to depart from a purely geographical test

of continental shelf and this is evidenced in the travaux

preparatoires. However the idea was to try to include

within the definition of the regime, formations which could

not strictly be called shelf, rather than to exclude a

geographical/geological concept. Thus the ILC in its

report noted that the draft definition adopted 'departs

from the geological concept of that term. The varied use

of the term by scientists is in itself an obstacle to the

adoption of the geological concept as a basis for legal

157. Ibid., para. 6.
158. UN Doc. A/CN.4/42 (10 April 1 51), II YBILC (1951),

p.99. Cf. I YBILC (1951), p.267.
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1 50
regulation of the problem'.

In its second set of draft articles, adopted at its

fifth session in 1953, the ILC returned to some extent to

a geographical/geological concept of the continental shelf,

in adopting a depth-limit of 200 metres. In the comment

on the draft definition it was stated that

the limit of 200 metres has been fixed because it is
at that depth that the continental shelf, in the
geological sense, generally comes to an end. It is
there that the continental slope begins and falls
steeply to a great depth.

However, it was also made clear that while adopting, to that

extent, the geographical test of the continental shelf as the

basis of the juridical concept of the term, the Commission

in no way holds that the existence of the continental shelf

in its geographical configuration, as generally understood,

is essential for the exercise of the rights of the coastal

state as defined in these articles ... The limit there laid

down is the maximum limit. It does not rule out for the

operation of the articles shallow submarine areas which are

contiguous to the coast and which do not attain the depth

of 200 metres. The Commission considered the possibility

of adopting a term other than 'continental shelf' seeing

that ... it departed from the strict geological connotation

of the term. However, it xvas considered that, in particular,

the wide acceptance of that term in the literature counselled

«. 160its retention.

159. UN Doc. A/1358, II YBILC (1951), p.141. Art. 1, Commentary
para. 1 [italics added]. See below, 4.4.

160. UN Doc. A/2456, II YBILC (1953), pp. 213-14, paras. 64-65
[italics added].



510.

The adoption of a 200-metre depth limit was in accordance

with the draft proposed in his report by Francois; he pointed

out, nevertheless, that this was not equivalent to substituting

a geological definition for a juridical one, but simply a

case of fixing the limits of the exploitation of the natural

resources of the seabed and subsoil by a flexible or a

... .. . 161
rigid criterion.

Yepes, although originally in favour of a geological

definition, had come round to the view expressed by the ILC

draft and comment in 1951. He felt that if a geological

definition were adopted, states like Chile and Peru, which

had no continental shelf in the geological sense would be

placed at a serious disadvantage. Koshevnikov and Zoure1',

however, favoured a geological definition.Koshevnikov

considered that a more solid basis for the definition of the

continental shelf was to be found in the natural geographical

factors. He proposed the following text:

As here used, the term continental shelf means the
seabed and subsoil of the submarine areas contiguous
to the coast, but lying outside the area of the
territorial waters, up to tljig^line where the steep
slope of the seabed begins.

161. I YBILC (1953), p.73, para. 67.
162. Ibid., para. 72.

163. Ibid., pp. 74, para. 9; p.76, para. 32.
164. Ibid., p.74, para. 10 [italics added].
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This was criticised by Francois as a return to a

geological definition rejected by the Commission: in many

areas there was no such declivity; and it would be unjust

not to accord to coastal states the right to exploit

natural resources in areas where it was feasible.The

ILC's view had not been opposed by any government, and some

had explicitly approved it. Yepes favoured an elastic

juridical definition in order to ta' e into account technical

progress; he also, as did Spiropoulos, considered the

words 'steep slope' too vague.^^
In its T"'56 report, in which the ILC returned to the

limit of exploitability (as an addition to the 200 metres

limit), the Commission notes again in paragraph 5 of the

Comment on article 67 (the draft definition of the continental

shelf) that:

The sense in which the term 'continental shelf' is
used departs to some extent from the geological concept
of the term. The varied use of the term by scientists
is in itself an obstacle to the adoption of the
geological co^g^pt as a basis for legal regulation of
this problem.

and:

While adopting, to a certain extent, the geographical
test for the 'continental shelf' as the basis of the

juridical definition of the term, the Commission
therefore in no way holds that the existence of a
continental shelf, in the geographical sense as
generally understood, is essential for the exercise
of the right of a coastal state as defined in these

165. I YBILC (ln53), pp. 74-75, paras. 12-14.
166. Ibid., p.75, para. 17-19, 20.

167. UN Doc. A/3159, II YBILC (1956), 297, Art. 67, Commentary
para. 5 [italics added].
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articles.. Thus, if ... the submarine areas never
reach the depth of 200 metres, that fact is irrelevant
for the purposes of the present articles. Again,
exploitation of a submarine area at a depth exceeding
200 metres is not contrary to the present rules, merely
because the area jg^not a continental shelf in the
geological sense.

In sum, although there was a clear attempt to get away

from the limitations of the geographical/geological concept

there wasjhowever, no intention whatever to abandon the

geographical/geological concept entirely and to substitute

a quite different one for it. The process was one of

qualification rather than of substitution.

It must be remembered that the geographical/geological

concept and the juridical definition of the continental shelf

do not overlap. The juridical definition, unlike the

geographical/geological concept, does not begin at the

shore, since the seabed and subsoil near the shoreline are

] 69
subsumed under the juridical concept of the territorial sea.

Moreover, the continental shelf in its juridical sense only

extends as far as the 200 metres isobath, or to such deeper

point as exploitation of natural resources is possible,

whereas in its geographical/geological sense it ends where

the continental slope begins.

168. Ibid., para. 7 [italics added].
169. One of the important distinctions between juridical and

geological definitions of the continental shelf is that
in the former it does not begin till the end of the
territorial water.
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Due to technological advancement, Garcia Amador introduced

to the Commission a new draft definition setting out geological

criteria in detail. The proposal read as follows:

1. The articles would be preceded by the following
preamble:

Whereas:

There is a geological continuity and physical unity
between the continental and insular territory of each
state and the submarine areas adjacent to ti;

By reason of these circumstances, international
law recognises the exclusive (or sovereign) rights of
each state over the submarine areas adjacent t'o its
territory for the purpose of the exploitation and
utilisation of the natural resources existing in, or
that may be found in, the soil and subsoil of the
said areas, without prejudice to the rights of other
states under the principle of freedom of the seas:

The ILC has adopted the following articles:

2. Article 1 would be drafted as follows:

Article 1

1. As used in these articles, the expression
'submarine areas' refers to the soil and subsoil of
the submarine shelf, continental and insular terrace,
or other submarine areas, adjacent to the coastal
state outside the territorial sea, to a depth of 200
metres or, beyond that limit, to where the depth of
the superjacent waters admits of the expectation of
the natural resources of the said areas.

Indeed, it need hardly be pointed out that it is not adjacent

depth but bottom topography that is relevant. Introducing

this proposal, Garcia Amador referred to the 'Terminology

and Definitions approved by the International Committee on

the Nomenclature of Ocean Bottom Features' adopted by the

170. I YBILC (1956), pp. 130-131, para. 44 [italics added].
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International Committee of Scientific Experts at Monaco in
171

1052. His proposed article would have followed the

resolution adopted at the Inter-American Specialised

Conference at Ciudad Trujillo, in including the wlole of

the continental terrace, i.e. including the continental

shelf as well as the continental slope, whereas, in his

view, the ILC's 1953 draft excluded both the continental

slope and, in certain cases, also other submarine areas. It

included the criterion of exploitability, and added the

criterion of equality. The concept of the continental shelf

had been criticised because there were some states, such as

the countries on the Pacific coast of Latin America, and

the Dominican Republic, off whose coast there was no

continental shelf, which exploited other adjacent submarine

areas - e.g. coal mines at up to a depth of 1,100 metres -

whereas the Commission had restricted the rights of the

172
coastal state to a depth of 2O0 metres.

171. I 'YBILC (1956), p.131, para. 46. The geological definition
adopted by the International Committee on the Nomenclature
of Ocean Bottom Features reads as follows: 'The zone around
the continent, extending from the low-water line to the
depth at which there is a marked increase of slope to
greater depth. Where this increase occure, the term shelf
edge is appropriate. Conventionally, its edge is taken
at 100 fathoms, or 200 metres, but instances are known
where the increase of slope occurs at more than 200 or
less than 65 fathoms. When the zone below the low-water
line is highly irregular, and includes depths well in
excess of those typical of continental shelves, the term
continental borderland is appropriate'. UN Doc. A/cONF.13/2
and Add 1, UN Doc. A/CONF.13/37, pp. 39-40, para. 6.

172. I YBILC (1956), p.131, paras. 48-49.
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In reply to doubts expressed by Francois and Amado

regarding tie wisdom of a change in terminology from 'continental

173
Shelf' to 'submarine areas', already rejected by the ILC at

its third and fifth sessions, Garcia-Amador explained that his

main concern had been to anchor the definition of the area

of the sea-bed and subsoil to an established scientific

criterion of recognised importance. 50 per cent of national

legislation referred to both continental shelf and continental

terrace, whereas the Commission had disregarded the latter

term completely. The term 'submarine areas' was used in the

Gulf of Paria treaty and other official documents (e.g., the

1044 Argentine Proclamation): it \vas a generic term which

included the continental shelf, the continental terrace, and

other areas, which, on account of their depth, did not fall
174

within either of these categories.

173. I YBILC (1956), p.132, paras. 52-55, 57.
174. Ibid., p.132, para. 56. The term 'submarine areas' is

used to mean the seabed and the subsoil outside of
territorial waters. It is a more accurate general term
than 'continental shelf'. On one hand, it excludes that
landward portion of the continental shelf lying within
territorial waters and subject to their regime; on the
other hand, it includes areas not properly described as
continental shelf, such as insular shelves, the seabed
and subsoil beneath shallow seas and gulfs in which no
shelf edge exists. The term is compound in character,
covering both seabed and subsoil. Young, ojd. cit., 45
AJIL (1951), p.225, at p.227. An examination of bilateral
relations of states regarding the geographical extent of
coastal shelf control as established by custom by 1958
would show the continental shelf to be primarily and
overwhelmingly a geographical concept. See Zdenek J.
Slouka, International Custom and the Continental Shelf
(The Hague: Martinus Nijhoff 1968), p.166. Lord Asquith
of Bishopstone said in the Abu Dhabi Arbitration, 18 ILR
(1951), p.144, that the legal doctrine of the continental
shelf which later gathered round this geographical term
was possibly foreshadowed in the 1942 treaty of the Gulf
of Paria. See above, Ch. 5.
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In discussion, however, as to whether the term 'submarine

areas' should be substituted for 'continental shelf', Liang

maintained that the term 'submarine areas' did not offer a

solution, as the term had a far wider connotation than the

175
term 'continental shelf'. Hsu was in favour of the

substitution of the phrase 'submarine areas', because, in

so far as it referred to areas subtracted from the high seas,

176
there was a scientific basis for their determination.

Salamanoa preferred the term 'continental shelf' to 'submarine

areas' which covered a variety of things. He did not consider

it necessary to provide in the definition for countries with

no continental shelf. If such terms as 'continental slope'

and 'continental terrace' had any scientific value, the

Commission should include them in the comment on the article,

175. I YBILC (1953), p.76, para. 39. For Liang, see K.T. Chao,
'Professor Yuen-li Liang, LL.B., S.J.D. (1903—79): His
Service to International Law'', 3 The Journal of
International Relations (1980), p.17.

176. I YBILC (1956), p.132, para. 58. Hsu found that the
exrression 'continental shelf' is a totally misleading
one, and certainly xvould not be understood by laymen.
Indeed, though possibly quite intelligible to western
lawyers, its use in the east would certainly lead to
confusion. He pointed out that the Commission was trying
to apply the term 'continental shelf' to something which
x\/as not continental shelf. I YBILC (1953), p.76, paras. 38
and 45. Cf. p.77, para. 52. See also Hungdah Chiu,
Chinese Attitude towards Continental Shelf and its
Implication on Delimitation of the Seabed in Southeast
Asia, University of Maryland School of Lav; Occasional
Papers, No. 1, 1977, pp. 3-4. At the Geneva Conference
in 1958, the U.K. delegation believed that the best way
of obviating uncertainties was to avoid entirely the
use of the term continental shelf. UN Doc. A/CONF.13/42,
pp. 35- 6, paras. 9-10*. For contrast see I YBILC (1953),
p.76, para. 43.
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saying why it had done so. In the remote eventuality of a

dispute between states concerning rights over the continental

shelf, such esoteric scientific terms might be of some

177 17° 17°
relevance. Neither Sandstrom ^ nor Pal " felt any

need for change; the Commission's definition in any case

departed from the geological concept. Scelle observed that,

as he did not attribute any scientfic value, far less any

legal validity, to the concept of the continental shelf, he

welcomed any discussion which might further obscure the

180
concept and thereby lead to its rejection. Zourek

appeared to support a geological definition, but felt it
181

unwise to change at this stage. Krylov preferred the
18p

term 'continental shelf': 'submarine areas' was too vague.

Fitzmaurice preferred 'adjacent submarine areas': if science

advanced sufficiently to make it possible to exploit the

natural resources at much greater depth (than 200 metres)

there would be no reason at all to place any depth limit

on the area of the continental shelf, at least within
183

reasonable proximity of the coast. J Amado was against

any change in terminology."1"^4

177. I YBILC (1956), p.133, paras. 62-65.
178. Ibid., para. 69.

179. Ibid., paras. 66-68.
180. Ibid., para. 70.

181. Ibid., p.134, paras. 77-79.
182. Ibid., paras. 82-84.
183. Ibid., paras. 80-81; p.135, para. 90.
184. Ibid., p.132, para. 57. Amado said that the term

'continental shelf' was a conventional one and, though
not corresponding to the geological concept, had a
clear connotation in the mind of the public, pp. 134-35,
para. 85.
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From the standpoint of terminology, it was obvious that

the generic term 'submarine areas' was better suited than any

other, since it would cover the sea-bed and subsoil of the

different areas in which the coastal state was acknowledged

to have existing or potential rights with regard to the
185

exploitation of its resources. In considering whether

the Commission should adopt the term 'submarine areas' instead

of the 'continental shelf', the Commission decided to retain

the term 'continental shelf' because it is not only in current

use but also the term 'submarine areas' used without further

explanation xrould not give a sufficient indication of the
186

nature of the areas in question.

Justification for the use of the words 'submarine areas

adjacent to the coast' in the article is that all states' rights

over areas of the sea are derived from the exercise by the

state of its dominion over the corresponding coast: thus, if

a state loses control over the coast, it would lose its control

over the internal waters, the territorial sea and the continental

shelf. The Permanent Court of Arbitration agreed, in the

Grisbadarna Arbitration concerning the maritime frontier

between Norway and Sxveden that:

185. UN Doc. A/CN.4/SR.357 and 358. I YBILC (1956), pp. 130-141;
Young, op. cit., 45 AJIL (1951), p.227; F.V. Garcia-Amador,
The Exploitation and Conservation of the Resources of the
Sea, 2nd ed. (Leyden: A.VJ. Sijthoff, 1959), p. 111.

186. UN Doc. A/3159, II YBILC (1956), p.297, Art. 67 Commentary
para. 9.
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V'hereas, Norway has held the contention, which for that
matter has not been rejected by Sweden, that from the
sole fact of the Peace of Poskilde in 1658 the maritime

territory in question was divided automatically between
her and Sweden; whereas, the tribunal fully endorses
this opinion; vvhereas, this ooinion is in conformity
with the fundamental principles of the law of the nations,
both ancient and modern, in accordance with which the
maritime territory is an essential appurtenance of land
territory, whence it follows that at the time when, in
1658, the land territory called the Bohuslan was ceded
to Sweden, the radius of maritime territory constituting
an inseparable appurtenance of this land territorYgltust
have automatically formed a part of this cession.

In the Minquiers and Ecrehos Case, the French Government

1S3
also referred to 'the principle of land dominates sea'.

Similarly in the Anglo-Norwegian Fisheries Case, the ICJ

founded its judgment on criteria of geographical, socio¬

economic and historical considerations:

Among these considerations, some reference must be
made to the close dependence of the territorial sea
upon the land domain. It is the land which confers
upon thjg^oastal state a right to the waters off its
coasts.

In the North Sea Continental Shelf Cases, the same

Court held that the right of the coastal state is based on

its sovereignty over the land domain. In listing the factors

to be taken into account by the parties, the Court noted only

the 'geology' of the continental shelf, that is its

'configuration features' which might 'point-up' the notion

of the appurtenance of the continental shelf to a particular

187. J.B. Scott, Hague Court Reports (New York: Oxford
U.P. , 1916), p.127. See below, Ch. 7.

188. ICJ Reports, 1°53, pp. 97-99. See above, Ch. 3.
189. ICJ Reports, 1951, p.133. See above, Ch. 3.



520.

state, the 'geographical configuration' of the coastline,

the 'physical and geological structure', the 'unity of any

190
deposits' and 'coastline length'. Thus, the Court

defined the princiole that a coastal state has inherent

rights in the continental shelf which constitutes the

natural prolongation of its land territory. The quality

of appurtenance or prolongation can therefore only be

identified by reference to physical fact, ma ing geo-

morphological or perhaps geological considerations paramount.

The Court in its judgment confirms this in no uncertain voice

as 'the most fundamental of all rules of law relating to the

continental shelf'. The term 'continental shelf', the Court

declared, 'constitutes a natural prolongation of land

territory into and under the sea'. The formula reflects the

Court's policy of emphasising the' legal dependence of the

continental shelf on the mainland territory of the coastal

.

+ 192state.

190. ICJ Reports, 1969, pp. 22, 29, 53-54. For discussions
see, R.Y. Jennings, 'The Limits of Continental Shelf
Jurisdiction: Some Possible Implications of the North
Sea Case Judgment', 18 ICLQ (1969), p.819; Wolfgang
Friedmann, 'The North Sea Continental Shelf Cases -
A Critique', 64 AJIL (1970), p.229; E.D. Brown, 'The
North Sea Continental Shelf Cases', 23 Current Legal
Problems (1970), p.187.

191. ICJ Reports, 1969, p.22. Cf. L.F.E. Goldie, 'The
International Court of Justice's 'Natural Prolongation'
and the Continental Shelf Problem of Islands', 4
Netherlands YBIL (1973), p.237. See below, Ch. 7.

132. It is the geographical relation of the maritime area
in question to the coast which generates the rights of
the coastal state over the area. In one case - internal
waters - it is the close links of the area with the
land domain which constitute the legal basis of the
coastal state's rights. In the others - the territorial
sea, contiguous zone and continental shelf - it is the
adjacency of the areas in question to the coast which
is the legal nexus creating the coastal state's rights.
Argument of Sir Humphrey Waldock, ICJ Pleadings, North
Sea Continental Shelf, Vol. II, p.92.
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In the Aegean Sea Continental Shelf Case, the 'natural

prolongation' criterion has been invoked by both Greece and

Turkey concerning the substance of the dispute. Since the

continental shelf is a legal concept in which the principle

is applied that the land dominates the sea, the Court thus

stated:

[I]t is solely by virtue of the coastal state's
sovereignty over the land that rights of exploration
and exploitation in the continental shelf can attach
to it, ipso jure, under international lav.'. In short,
continental shelf rights are legally both an emanation
from and an automatic adjunct of territorial
sovereignty of the coastal state.

In the Anglo-French Continental Shelf Arbitration,

the Court also found that

The continental shelf of the Channel Islands and
of the mainlands of France and of the United kingdom,
in law, appertains to each of them as being the
natural jj^glongation of its land territory under
the sea.

The term 'natural prolongation' is not defined and is probably

incapable of being defined in a way which will satisfy all

parties to the Third Conference on the Law of the Sea.

193.ICJ Reports, 1978, p.36, para. 86. The term 'continental
shelf' designates the sea-bed and subsoil of the
submarine areas which form a prolongation of the=
coast and which lie outside the area of the territorial
sea. I YBILC (1953), p.81, para. 23, per Alfaro.
See below, Ch. 7.

194. The Anglo-French Continental Shelf Arbitration,
Miscellaneous No. 15 (1978), Cmnd. 7438, p.92,
para. 191. Prima facie, this passage might seem to
endorse the ICJ's conception of the legal continental
shelf as being the natural prolongation not of a
natural feature but of a political feature - that is,
the land territory of a state, the area of which is
clearly a p-oduct of history and politics. See E.D.
Brown, 'The Anglo-French Continental Shelf Case',
16 San Diego LP (1978), p.461, at pp. 479-82. See
below, Ch. 7.



It is noteworthy that great significance is attached

to geographical and georaorphological factors. One may,

however, query the correctness of the Court's emphasis on

the legal necessity for the continental shelf to be a

'natural prolongation' of the land domain of the claimant
195

state. Claims to the continental shelf and submarine

areas have not been in such unambiguous terms and an area

might reasonably be described as 'adjacent' without being
196

a continuation of the mainland.

In its 1956 draft which was submitted to the Geneva

Conference in ln58, the ILC declined to adhere to the

geological definition of the continental shelf. It is

undeniable that this departure was indeed influenced by

the Latin-American states, several of which, possessing no

continental shelves, had arbitrarily claimed vast areas of
197

•high seas as 'territorial' sea.

195. The principle of natural prolongation has been
criticised, not only because it provided the Court
with a means of avoiding a more specific analysis
in terms of concrete modalities, but also because
of its possible accidental and irrelevant historical
connotations and its lack of philosophical felicity.
Friedman, ojd. cit. , 64 AJIL (1970), pp. 236-37;
Goldie, op. cit., 4 Netherlands YBIL (1973), p.251.
See below, Ch. 7.

196. For example, the U.K. has accepted a division of the
submarine areas of the North Sea which ignores the
Norwegian Trough. The 1965 Agreement between Norway
and U.K. Relating to the Division of the Continental
Shelf. Norway No. 1 (1965), Cmnd. 2626. See below, 4.

197./
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There were more detailed geological definitions p "oposed,

unsuccessfully, at the Geneva Conference: in particular by

Canada, by the Netherlands, and also by Panama (in similar

terms to Garcia Amador's proposal). The draft definition

proposed by the latter reads as follows:

For the purposes of these articles, the common
expression 'continental shelf' is used as referring
to the seabed, soil and subsoil of the submarine
areas adjacent to the coast but outside the area of
the territorial sea, including both constituent parts
of the continental terrace, namely the continental
shelf proper and the continental slope with its
gorges, valleys, depressions and ravines, as far as
the further points at which the depth of the super¬
jacent waters admits of the exploitation of the
natural resources of the said areas of the continental
slope, but excluding the great depths of oceanic basins.

The background of this proposal lay in the work of the

Inter-American Council of Jurists held in Mexico City in

197. See, e.g., Argentina, Brazil, Chile, Costa Rica,
Ecuador, El Salvador, Panama, Peru and Uruguay.
In 1977, Chile, Ecuador and Peru reaffirmed that
each of them possesses sole sovereignty and juris¬
diction over the area of sea adjacent to its coast
and extending not less than 200 miles from the said
coast. Chile-Ecuador-Peru Joint Declaration of IS

August 1977. Mew Directions in the Law of the Sea, "
Vol. VII, p.19. For details see, Garcia-Amador, op.
cit., passim; Barry B.L. Auguste, The Continental
Shelf (Geneva: Librairie E. Droz, 1960), Ch. 2, p.105;
Slouka, op.cit., p.86-88; Zacklin (ed) The Changing
Law of the Sea, passim; E.D. Brown, 'Maritime Zones:
A survey of Claims', New Directions in the Lav; of
the Sea, Vol. Ill, Ch. 14, p.157, at pp. 174-75.
See above, Ch. 5.

198. UN Doc. A/CONF.13/C.4/L.4, A/CCNF.13/42, p.127.
[italics added]. The sixth international Hydrographic
Conference held in Monaco in 1952 had arrived at a

nu" ber of clearly defined conclusions about the
continental shelf, all of which were embodied in
the Panamanian delegation's amendment.
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January 1°56. and of the Inter-American Specialised Conference

on 'Conservation of Natural Resources: The Continental Shelf

T 99
and Marine haters', held at Ciudad Trujillo m March 1956.

Two valid approaches to a definition of the continental shelf

were possible in international law: the juridical and the

scientific. ^°<"> The delegation of Panama believed that as a

199. The Inter-American Council of Jurists at its first meeting
in 1950 in Rio de Janeiro had ashed its Permanent
Committee to report on territorial waters and other
questions. Draft articles were placed before the
Council, and there revealed a division between those
states asserting a wide area of coastal jurisdiction
and those states wishing to limit jurisdiction over
the marginal seas and the continental shelf. In
1953 the Council was still divided on a compromise
resolution which indicated that states had the right
to protect, conserve, and exploit their continental
shelves and territorial ivaters with new technology
and that international law recognised these developments. .

At the same time the Council recommended that a

special conference on the subject be called. This
recommendation was endorsed by the Tenth Inter-
American Conference at Caracas in 1954, and led to
the conference in Ciudad Trujillo in 1956. The
Resolution adopted reads as follows: 'The seabed
and subsoil of the continental shelf, continental
and insular terrace, or other submarine areas,
adjacent to the coastal state, outside the area of
the territorial sea, and to a depth of 200 metres or,
beyond that limit, to where the depth of the super¬
jacent waters admits of the exploitation of the
natural resources of the sea-bed and subsoil, appertain
exclusively to that state and are subject to its
jurisdiction and control'. Pan American Union, Ciudad
Trujillo Conference, 15-28 March 1956, Final Act,
Inter-American Specialised Conference on 'Conservation
of Natural Resources: The Continental Shelf as Marine
Waters', signed 28 March 1956. See below, 5.

200. The logic of this addition may be questioned: a
doctrine based on a continental shelf will obviously
discriminate against those who have no shelf, as it
does against those who have no coast at all. It is
a discrimination of geography, and deserves no
compensation any more than other geographically-
disadvantaged states. See McDougal and Burhe, The
Public Order of the Oceans (New Haven: Yale U.P.,
1962), pp. 683-84.



new juridical concept the continental shelf should be

defined in scientific terns. The inclusion of the concept

of the continental slope would meet the difficulties of

countries possessing only a narrow continental shelf; a

geological limit would also be wiser because it xvas impossible

to predict technical possibilities of exploitation.

The Netherlands proposal was supported by the delegates

of Ceylon. A definition in these terms:

1. For the purpose of these articles the term
'continental shelf' comprises [the seabed and subsoil
of the submarine areas adjacent to the coast but
outside the area of the territorial sea] and also
the continental slope, island-shelves and island-
slopes .

It has been explained that the outside edges of continental

shelves were from 65 fathoms or less to 200 fathoms or more

202
below the surface of the sea, and that all the submarine

areas adjacent to the coast of a state, but outside the area

of the territorial sea to a depth of 200 metres, should be

regarded as part of the continental shelf; part of the

continental slope would also be covered by this definition.

201. UN Doc. A/C0NF.13/C.4/L.18, UN Doc. A/C0NF.13/42,
p.35, para. 6. [italics added]. The part in brackets
\vas proposed by the delegate of Ceylon, and agreed
to. The 15th Meeting (21 March 1958), UN Doc. A/C0NF.
13/42, p.36, para. 23.

202. Scientific Considerations Relating to the Continental
Shelf, UN Doc. A/C0NF.13/2 and Add. 1, UN Doc. A/CONF.
13/37, p.39, para. 6. See above
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In criticism of the ILC definition Mouton said that

it did not take into account rights of states without a

continental shelf; the criterion of exoloitability was

203
legally unsound and difficult to apply. The Canadian

delegation also found the criterion of possible exploitation

unacceptable, as being disadvantageous to states with limited

economic means, a point made also by other states such as

204
Guatemala and Yugoslavia. The following was put forward

by Canada as a clarification of the Netherlands' proposal:

For the purpose of these articles, the term 'continental
shelf is used as referring to the seabed and subsoil of
the submarine areas adjacent to the coast but outside the
area of the territorial sea, to the point where a
substantial brea1: in grade occurs leading to abyssal
ocean depth or, where there is no such substantial
break in grade, to the point at which the gjggth of
the superjacent waters reaches 200 metres." [later
amended to 550 m].

The limit of the continental shelf should be the physical

shelf edge if well defined, and for the benefit of states

having no continental shelf, a specific maximum depth should

be specified, e.g. 550 metres. The figure of 550 metres

203. UN Doc. A/C0NF.13/42, p.37, para. 28.

204. It will be noted that both Guatamala and Yugoslavia
are geographically disadvantaged states. The former
has limited coastlines of 100-200 miles, and the
latter is a shelf-locked state. See Alexander &

Hodgson, ojo. cit. , 13 San Diego LR (1976), p. 558.
205. UN Doc. A/C0NF.13/C.4/L.30, UN Doc. A/C0NF.13/42,

p.135.
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corresponds, approximately, to the edge of the continental

, ,^ 206shell.

The Netherlands and the U.K. submitted a joint
207

proposal to replace their previous proposals:*'

1. The provisions of the following articles shall
apply to the seabed and subsoil of the submarine
areas contiguous to the outer limit of the territorial
sea, including the continental shelf, the continental
slope, and the submarine areas contiguous to islands

2. The coastal state exercises over these areas

sovereign rights for the purpose of exploring and
exploiting their natural resources. For this
purpose devices worming on or in the high seag^gay
be used up to a depth of xvater of 550 metres.

206. The idea of a limitation expressed in terms of a
greater depth than 200 metres was expressed in a
revised proposal for Article 67 submitted by the
Canadian delegation who proposed the shelf edge of
550 metres as the criterion. UN Doc. A/C0NF.13/C.4/
SR.19 (25 March 1958), UN Doc. A/C0NF.13/42, p.46,
para. 6. For further development, see G.W. Alexandrowicz,
'Canadian Approached to the Seabed Regime', in R. St. J.
MacDonald, Gerald L. Morris et a_l (ed), Canadian
Perspectives on International Law and Organization
(Univ. of Toronto Press, 1974), pp. 410-33. Miss
Gutteridge suggests that a definition of 550 metres
would have removed the uncertainty which still, exists
as to whether certain areas, particularly those in
which there are troughs of greater depth immediately
adjacent or situated fairly close to the coast, are
covered by the definition of the continental shelf.
See Gutteridge, op. cit., 44 Transactions of the
Grotius Society (1958 & 1959), p.81.

207. The previous U.K. proposal had rejected the concept of
the continental shelf in favour of 'submarine areas

adjacent to its coast ... up to a depth of water of
550 metres ...' UN Doc. A/CONF.13/C.4/L.24/Rev. 1,
UN Doc. A/CONF.13/42, p.132. For the Netherland's
proposa1, see A/CONF.13/C.4/L.18, UN Doc. A/CONF.13/42,
p.35, paras. 5 and 8.

208. UN Doc. A/CONF.13/C.4/L.32, A/CONF.13/42, p.135. The
intention of the proposal was to relate the criterion
of the depth of the superjacent waters to a limitation
on the exercise by the coastal state of its rights to
explore ana to exploit the natural resources of the
shelf.
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The Panamanian proposal, the Canadian proposal (unamended)

and reintroduced by the Federal Republic of Germany, as well

as the amended Canadian proposal were rejected. The joint

U.-'.-Netherlands proposal was withdrawn.

Indeed, there \va.s a limit to the jurisdiction of the

coastal state over, its continental shelf. Writers differed, and still
differ

however, on ivhere to draw the line: the conflicting opinions

expressed in this respect may be grouped into the following

two schools. First, the broad shelf school contended that

coastal states could claim jurisdiction over the seabed

resources of the continental mass seaward to where the

submerged portion of that mass meets the abyssal ocean

floor. This included continental shelf, continental slope

209
and continental rise. Secondly, the narrow shelf school

209. Cf. Ivozhevnikov' s proposal, I YBILC (1953), p. 74,
para. 10. Finlay, op. cit., 64 AJIL (1970), p.42;
idem, 'A reply to L. Henkin' ibid., p.62. In 1968,
Henkin declared that a state can claim all of its

geological shelf, but that, over-all and in general,
'adjacent' areas do not extend 'too-far' beyond the
geological shelves of the world. Louis Henkin, Law
for the Sea's Mineral Resources, ISHA Monograph No. 1
(Columbia Univ. 1968), p.24. Broad-shelf states
include Argentina, Australia, China, France, India,
Indonesia, Ireland, Mexico, Pakistan, Philippines,
USSR, UK and the USA, which favoured exclusive control
over resources throughout the broadest reaches of
the margin. Although the US does not have an extensive
continental margin beyond 200 miles, it worked, during
the fifth session of the UNCLOS III, for a compromise
between the broad-shelf states and the narrow—shelf
states. US Delegation .Report, UNCLOS III, 5th Sess.
2 August - 17 September 1976, pp. 10—11. Department
of State File D/L0S. in Eleanor C. McDowell, Digest
of United States Practice in International Law 1976

(US Dept. of State Publ. 1977), p.345.
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contended, on the basis of the \vord 'adjacent' used in the

definition, that only those submarine areas having a

geographical/geological link ivith the coastal land mass

can be claimed as continental shelf. This rules out an

210
unlimited extension of the seabed.

The broad definition of the continental shelf is of

special interest for many coastal states which have shallow

waters extending for distances well beyond 200 miles from

the coast,.such as Argentina, Australia, Canada, India and

the United Kingdom. Article 76(1) of the Draft Convention

on the Law of the Sea defines the continental shelf as

follows:

The continental shelf of a coastal state comprises
the sea-bed and subsoil of the submarine areas that
extend beyond its territorial sea throughout the
natural prolongation of its land territory to the
outer edge of the continental margin, or to a
distance of 200 nautical miles from the baselines
from which the breadth of the territorial sea is
measured where the outer eidge of the conting^Jal
margin does not extend up to that distance.

210. Louis Henkin, 'A Reply to Mr. Finlay', 64 AJIL (1970),
p.64; Andrassy, op. cit., pp. 87-88. Marrow-shelf states,
including land-locked and geographically disadvantaged
states, as.for instance Cuba, Cyprus, Israel, Italy,
Japan, Panama, Peru, Spain, Turkey, Venezuela, which
wished to insure that significant resources be retained
for the 'common heritage of mankind'. Some outward
limit of the continental shelf was not intended to
include the submarine areas of the deep oceans. See
ILA, Renort of the 53rd Conference, Buenos Aires,
1968, p.241.

211. Art. 76(1) of the Draft Convention on the Law of the
Sea, UN Doc. A/CONF.62/L.78 (28 August 1981). At
the UNCL0S I, Canada proposed that the limit of the
continental shelf should be the actual physical edge.
UN Doc. A/CONF.13/C.4/L.30, A/CONF.13/42, p.135.
Reasons for including continental margin see

Anand, Legal Regime of the Seabed and the Developing
Countries, op. cit., pp. 57-63.
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As will be evident, this definition is narked by two

features. First, it entirely abandons the reference to the

200 netres depth-limit and the criterion of exploitability

which characterised the 1958 definition. Instead, and

secondly, it approaches the problem geologically - in terms

of the concept of the continental margin. As the text stands,

the definition looks a little bald since it appears to do

no more than define the continental shelf in terms of the

continental margin which includes the geological continental
212

shelf stricto sensus, the continental slope and rise.

The question is where is the seatvard limit of the legal

continental shelf as defined in Article 1 of the Continental

Shelf Convention? It has been variously answered by different

writers depending on their ulterior motives. We may recall

that in the North Sea Continental Shelf Cases the ICJ, in

the light of the declarations made by several states, referred

to the continental shelf as a 'natural prolongation' of the

212, 73(3) of the Draft Convention on the Law of the Sea.
A purely geological definition would have perpetuated
natural inequalities and would therefore have been
extremely unjust, because the rights of the coastal
state derived, not from the natural configuration
of its continental shelf, but from its geographical
vicinity. UN Doc. A/CONF.13/C.4/SR.17 (24 March 1958);
A/CONF.13/42, pp. 40-41, para. 2, per Caicedo Castilla.
Cf. Eli Lauterpacht, 'Oil and Gas Resources of British-
Waters - Some Problems of International Law',
International Bar Association - Section on Business
Law (1978), Paper No. 34.



land territory under the sea of the coastal state. This

principle was also endorsed by the Court of Arbitration in

the Anglo-French Continental Shelf Arbitration. It nay well

be interpreted to include the whole of the continental margin

because it is there that the natural prolongation of the

continent ends and the real ocean begins.

The words 'the outer edge of the continental margin'

are still imprecise because the term is used in scientific
23 3

literature in many different ways. " It must be noted

that the continental shelf and continental margin are equated,

although the geomorohologist would consider the shelf to be

only one part of the continental margin, which also includes

the continental slope and the continental rise. This is a

small problem which would disappear if the claim was made in

213. The Explanatory Memorandum by the President of the Law
of the Sea Conference states that 'a need has been

recognised for a more specific definition of the outer
edge of the continental margin'. See UN Doc. A/CONF.62/
WP.lo/Add.l, p. 10. Professor Broivn also states that
this criterion xrould still be necessarily as imprecise
as the definition of the continental rise. See
E.D. Brown, 'The Continental Shelf and the Exclusive
Economic Zone: The Problem of Delimitation at UNCLOS

III', 4 Maritime Policy and Management (1977), p.384.
For further discussions see L.W. Finlay, 'The Rights
of Coastal Nations to the Continental Margins', 4
Natural Resou' Ces Lawyer (1971), p. 668; II. D. Iledberg,
'Relation of Political Boundaries on the Ocean Floor
to the Continental Margin', 17 Virginia JIL (1976),
p.57; Ross D. Eckert, The Enclosure of Ocean Resources
(Stanford University: Hoover Institution Press, 1979),
Ch. 2, p.20; Emery, op. cit., 10 ODIL (1781), p.l.
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respect of the continental margin alone.

4.4 Bxploitability

The criterion of exploitability was first adopted in

the ILC report of 1950, which said:

The area over which such a right of control and
ju isdiction might be exercised should be limited;
but, where the depth of the waters permitted
exploitation, it should not necessarij,y^depend on
the existence of a continental shelf.'"'

This tvas at first connected with the problem of shallow

seas not technically continental shelf, e.g. the Persian

Gulf and the Baltic. Hudson put forward for consideration

the report of the committee of the ILA to the Copenhagen

Conference that

control and jurisdiction over the seabed and subsoil
of submarine areas outside the marginal sea might be
exercised by a littoral state for the exploration
and exploitation of the natural resources therein
contained, tg^the extent to which such exploitation
is feasible.

214. UN Doc. A/1316, II YBILC (1950), p.384, para. 198.
Professor Jennings was mistaken to state that 'the
exploitability test was first adopted by the ILC
in 1951...' R.Y. Jennings,'General Course on
Principles of International Law', 121 Recueil des
Cours (1967-11), p.394. For detailed discussion,
see Brown, o]3. cit. , pp. 7-10, 14.

215. I YBILC (1950), p.218, para. 4. In submitting the
criterion of 'technical possibilities', Hudson
considered that exploitation became impossible
beyond a depth of 200 metres. Ibid., para. 7.
Spiropoulos said: 'No state had so far considered
exploiting the wealth of the continental shelf,
as technique was not sufficiently advanced'. Ibid.,
pp. 219-20, para. 30. In his 1956 report, Francois
had remarked that 'the construction of permanent
installations for that purpose in sea areas where
the depth exceeds 200 metres is at present impossible,
and is lively to renain so for some considerable
time'. UN Doc. A/CN.4/97 (27 January 1956), II
YBILC (1956), p.9, para. 49.



Scelle conceived that if exploitation could properly

be carried out beyond the continental shelf such wealth as

existed should be exploited, in 'the common interest of

mankind as a whole'. But by whom it should be exploited he

did not say. In his view the rights of states were not

bound up with the existence of a continental shelf.

It will be useful at this point to emphasise that

it is a common error committed by contemporary writers that

the concept of the fcommon interest of mankind' was first
217

used by Arvid Pardo in 1967. In fact Pardo was merely

restating the opinion of Professor A. de Lapradelle, who

in 1949 before the French Branch of the ILA said that in

'developing and distributing all the wealth of the submarine

areas, these res communes omnium should be taken in hand
218

by the United Nations'. In 1950, Hsu also propounded

216. I YBILC (1950), p.219,' paras. 17 and 23.
217. See, e.g., Eduardo Jimenez de Arechaga, 'International

Law in the Past Third of a Century', 159 Recueil des
Cours (1978-1), p.222; Ian Brownlie, 'Legal Status of
Natural Resources in International Law' (Some Aspects),
162 ibid., (1979-1), p.294. Cf. Guenter Weissberg,
'International Law Meets the Short-term National
Interest: The Maltese Proposal on the Seabed and
Ocean Floor - Its Fate in Two Cities', 18 ICLQ (1969) ,

p.41; Arvid Pardo, The Common Heritage, Selected
Papers on Oceans and World Order 1967-1974, International
Ocean Institute, Occasional Papers No. 3 (Univ. of
Malta, 1975); E.D. Brown, 'The 1973 Conference on the
Law of the Sea: The Consequences of Failure to Agree',
in The Law of the Sea: A New Geneva Conference,
Proceedings of the Sixth Annual Conference of the Law
of the Sea Institute (21-24 June 1971, Univ. of Rhode
Island), p.l, at pp. 15 e_t sea.

218. The ILA Reoo't of the 44th Conference (Copenhagen,
1950), p.102. See above. 4.3.
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219
such an idea at the 66th meeting of the ILC. In the

reoort of the ILC to the General Assembly, as mentioned

above, the Commission recognised the great importance of

the exploitation of the seabed and subsoil of the continental

shelf.

Methods existed whereby submarine resources might be
exploited for the benefit of mankind... One member
of the Commission expressed the view that the
exploitation of the products of the continental
shelf might be entrusted to the international community.""

Among the various legal concepts proposed for creating

an international regime for the exploitation of sea-bed

resources, the best known is the idea of internationalising

the sea-bed and creating international machinery for control

of state activity in the exploration and exploitation of

shelf resources. It is instructive to note that in the

deep sea-bed beyond the shelf limits, a trusteeship zone

has been recommended in which automatic sovereignty rights
220a

for the coastal state could be denied. There is, however,

some inconsistency between a trusteeship zone with only one

possible trustee, and the quite different international

219. Hsu proposed to entrust the development of the continental
shelf resources to the international community and
suggested a joint exploitation of these resources.
I YBILC (1950) pp. 215-16, para. 82. Alfaro was
also approved of the thesis that any exploration and
exploitation of the marine subsoil should be for
the benefit of mankind. Ibid., p.223, para. 77.
See above, 3.

220. UN Doc. A/1316, II YBILC (1950), p.384, para. 198.
220a. USA: Draft UN Convention on the International Sea-Bed

Area, UN Doc. A/AC.138/25 (3 August 1970); A/8021,
pp. 130—76.
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seabed regime, bearing in mind that both are said to be the

'common heritage of mankind'.

In relation to the limits of exploitability, C<5rdova

and Spiropoulos expressed the view that it might be dangerous

to permit a state to extend its rights to the middle of the

221
„

ocean. " The issue was whether the commission wished to

limit the rights of the coastal state to a certain distance

from its coasts or whether it should be permitted to extend

them to any distance whatsoever so long as exploitation was

feasible. Was it desired to reserve the right of exploitation

of the subsoil to the coastal state and to leave the rest

of the sea at the disposal of all? Brierly expressed the

view that legally speaking the presence or absence of a

geographical/geological continental shelf was of no importance.

Chile, for instance, possessed no continental shelf, but if

that state wished to explore or exploit the subsoil of the
/

seas and was able to do so, there was nothing against this

from a legal standpoint. Where exploitation was feasible

it should be permitted to coastal states. Brierly's formula,

that 'the area for such control and jurisdiction will need

definition, but it need not depend on the existence of a

continental shelf' , \vas ad.-pted by 6 votes to 4 with 2

223
abstentions.

221.

222.

223.

I YBILC (1950), pp. 219-20, paras. 27 and 32a.

Ibid., p.222, para. 53.

Ibid., pp. 222-23, paras. 65a, 75.



In 1951 the criterion of exploitability was adopted

by the ILC in its first draft articles on the continental

shelf: '... where the depth of the superjacent water admits

of the exploitation of the natural resources of the seabed

224 ...

and subsoil'. In the comment on the draft definition it

is noted that 'areas in which exploitation is not technically

possible by reason of the depths of the waters are excluded

from the continental shelf here referred to'. Referring to

a depth linit, the Commission recognised, however, that such

a limit would have the disadvantage of instability. It was

uncertain whether technical developments in the near future

would or would not make it possible to exploit resources

of the seabed at a depth of over 200 metres. Moreover,

the continental shelf might well include submarine areas

lying at a depth of over 200 metres but capable of being

exploited by means of installations erected in neighbouring

areas where the depth does not exceed this limit. Hence the

Commission decided not to specify a depth limit of 200 metres.

The Commission pointed out that it did not intend in any way

to restrict exploitation of the subsoil of the sea by means

225
of tunnels driven from the mainland. For example, as

mentioned briefly in the preceding chapter, the British

Cornxvall Submarine Mines Act, 1858, states that minerals

under the open sea and not forming part of the County of

Cornwall xve:*e vested in Her Majesty in right of her Crown

224. UN Doc. A/1358, Annex. II YBILC (1951), p.141.
225. Ibid., Commentary on Art. 1, paras. 5 and 6.
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'as part of the soil and territorial possessions of the

Croxvn'.^^ It is manifest that the right of the Crown to

minerals lying under the open sea ivas regarded as a territorial

right (i.e., property in the seabed and subsoil, not merely

sovereignty and jurisdiction over it, were vested in the

Crown). It appears that no foreign state has even contested
227

this right of the Crown.

In 1953 the criterion of exploitability was rejected
228

in favour of a 200 metre depth limit - as proposed by

Francois and largely following a U.K. draft definition.

In 1056 the ILC at the instigation of Garcia Amador,

returned to the criterion of exploitability in addition to

the 200 metre limit - folloxving the Ciudad Trujillo resolution

of the Inter-American Specialised Conference. In its report

226. 21 & 22 Vict, c.104. Cf. Art. 7 of the Geneva Convention
on the Continental Shelf, 1958. See above, Ch. 5.

227. Robin contended that any activity affecting the subsoil
of the sea which does not interfere with the liberty of
others on the surface is permitted. Authority is lent
by state practice in extending coal minings from the
shore, under water and beyond the territorial limits.
Raymond Robin, 'Le Tunnel sous La Manche et le Droit
des Gens', 15 RGDIP (1908), p.50; L.C. Green, 'The
Continental Shelf', 4 Current Legal Problems (1951),
p.54, at pp. 61-64.

228. UN Doc. A/2456, II YBILC (1953), pp. 212-14, paras. 61-66.
A depth of 200 metres was the criterion traditionally
applied by the geographical and oceanographic specialists
who had written on the continental shelf. Although
that criterion had considerable advantages, the opinion
of the technical experts that it was not valid in
all cases should not be overlooved; it was not a
rough approximation. UN Doc. A/C0NF. 13/C. 4-/SR. 3
(3 March 1958), UN Doc. A/C0NF.13/42, p.2, para. 10.



the Commission disassociated the criterion of exploitation

from'the continental shelf; it stated that:

While adopting, to a certain extent, the geographical
limit for the 'continental shelf' as the basis of the

juridical definition of the term, the Commission
therefore in no way holds that the existence of a
continental shelf, in the geographical sense as
generally understood, is essential for the exercise
of the rights of the coastal state as defined in
these articles. Thus, if ... the submarine areas
never reach the depth of 200 metres, that fact is
irrelevant for the purposes of the present article.
Again, exploitation of a submarine area at a depth
exceeding 200 metres is not contrary to the present
rules, merely because the area is not a continental
shelf in the geological sense.

It also noted that:

It does not intend limiting the exploitation of the
subsoil of the high seas by means of tunnels, cuttings
or ivells dug from terra firma. Such exploitation of
that subsoil of the high seas by a coastal state is
not subject to any legal limitation preference to
the depth of the superjacent waters.

The reason for this was that the purpose of the draft was now

to regulate the right of exploitation of the natural resources

of the continental shelf so as to minimize interference with

the freedom of the high seas, and this includes the laying of

submarine cables, navigation, fishing and the conservation of

the living resources of the sea; the draft also stated that

exploitation of the subsoil of the high seas by means of

tunnels, cuttings or wells dug from terra firma must not

result in any such interference. Moreover, the criterion

of the depth of the superjacent waters is quite irrelevant

229. UN Doc. A/3159, II YBILC (1056), p.97, Art. 67,
Commentary, paras. 7 and 11.
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to such tunnelling; when there is a reference to depth in

the context of tunnelling, it is to the depth of the layers
230

in which minerals are found under the surface of the earth.

It will thus be noted that Francois in his report

on the Regime of the High Seas observed that:

In the report of the wor'* of its seventh session, the
Commission recognised that it had not considered the
problem of exploration and exploitation of the seabed
and subsoil of the high seas outside the continental
shelf in detail. It seemed that the Commission had
not considered the freedom of states to explore or

exploit the subsoil of the high seas outside the
continental shelf. The construction of permanent
installations for that purpose in sea areas where
the depth exceeds 2^0 metres was then impossible, ^

and was likely to remain so for some considerable time."

230. It was assumed that to extend submarine mine-shafts
beyond the territorial sea was permissible, since it
did not involve any interference with the use of the
high seas; and for the same reason it was generally
considered that the construction of a tunnel underneath
the Channel between France and Britain would not be

open to objection. See M.W. Mouton, 'Recent Developments
in the Technology of Exploiting the Mineral Resources
of the Continental Shelf', UN Doc. A/CONF.13/25,
pp. 7-8. Art. 7 of the Continental Shelf Convention
has no bearing on the possible construction of a
Channel Tunnel between England and France. Whether
the subsoil could be effectively occupied by these
two countries for that purpose, and what rights xvould
be derived from such occupation are still governed by
customary international law. For discussions, see
C. John Colombos, The International Lav; of the Sea
(London: Longmans Green & Co., 1967), pp. 83-86;
Geoffrey Marston, 'Some Legal Problems of the Channel
Tunnel Scheme, 1874-1883', 47 BYIL (1974-75), p.290;
idem, The Marginal Seabed: United kingdom Legal
Practice (Oxford: Clarendon Press, 1981), Ch. VII,
p.152. Cf. W.T. Onorato, 'Apportionment of an
International Common Petroleum Deposit', 17 ICLQ
(1968), p.85. See above, Ch. 5.

231. UN Doc. A/CN.4/97 (27 January 1956), II YBILC (1956)
p.9, para. 49.
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It will be recollected that Garcia Amador's oroposal to

include the criterion of exploitability on the lines of the

Cuidad Trujillo Resolution, was in its original form linb.ed

to a more detailed definition of the submarine areas it

referred to than was the original ILC draft: his definition

referred to:

The soil and subsoil of the submarine shelf, continental
and insular terrace, or other submarine areas, adjacent
to the coastal state outside the territorial sea ...

The intention of this was to include the whole of the continental

terrace, i.e. the continental shelf as well as the continental

slope, within the definition of areas covered by the articles.

But the majority of the Commission was unwilling to change

the term 'continental shelf' at that stage in view of the

fact that the Commission in its definition of the 'continental

233
shelf' had departed from the geological meaning of the term.

The majority, however, also-favoured the criterion of exploit-

ability. Salamanca proposed that the Commission retain the

text of the draft article as far as the xvords 'outside the

area of the territorial sea' and then continue with the words

'to where the depth of the superjacent water admits of the

exploitation of the natural resources of the seabed and subsoil'.

232. I YBILC (1956), pp. 130-131, para. 44.

233. Krispis declared that 'the definition of the continental
shelf given in article 67 was extremely flexible. The
very use of the term "continental shelf", which had
been borrowed from geology, was vague and might prove
misleading'. UN Doc. A/CONF.13/C.4/SR.5 (7 March 1958),
A/CONF.13/42, p.6, para. 4.
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If the coastal state had the right to exploit the resources

of the continental shelf, it must be allowed to carry

234
exploitation as far as practicable. Fitzmaurice also

supported the criterion of exploitability. He felt that

it was necessary to fix a limit, as it was an essential

principle that no sovereignty could be exercised over a

territory, whether above or below the surface, which the

state claiming sovereignty was not in a position to control.

If, however, science advanced sufficiently to make it possible

to exploit the natural resources at much greater depth, there

would be no reason at all to place any depth limit on the

area of the continental shelf, at least within reasonable

235
proximity of the coast.

In support of his proposal Garcia Amador said, as will

be seen later, that all his amendment did xvas to add two

other submarine areas, the continental and insular terrace,

which, in the legislation of certain states, were included in

the area over which they claimed exclusive rights of exploitation.

The fundamental question was whether coastal states had exclusive

rights of exploitation of the sea-bed only up to a certain depth.

By adding the term 'continental terrace' to the definition the

Commission would be granting coastal states the exclusive right

of exploitation up to a greater depth than 200 metres, for the

234.

235.

I YBILC (1956), p.133, para. 71.

Ibid., p.135, para. 90.
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2.36
foot of the terrace was generally at a depth of 500 metres.

Equally important was the question of coastal states whose

adjacent submarine areas, owing to their configuration, did

not constitute a continental shelf. It was a matter of equity

that the geographically-disadvantaged states should also be

granted the exclusive right to exploit these areas. The

Commission had recognised that right at its fifth session
237

in paragraph 65 of its report. He pointed out that only

six governments had been in favour of replacing the criterion

of exploitability in the 1951 draft. He did not wish to press

the introduction of the continental terrace, since the adoption

of the second part relating to the depth at which exploitation

was practical would automatically bring that area within the
2 33

general concept. Garcia Amador's proposed 'or, beyond that

limit, to where the depth of the superjacent water admits of

the exploitation of the natural resources of the said areas'

was adopted. The proposal to add it to the previous definition

was also adopted: both Garcia Amador and Fitzmaurice voted

against it this time because the definition adopted was

inconsistent, and disregarded the fact that there were

submarine areas beyond the 200 metre limit that did not

form part of the continental shelf.

236. Cf. Proposals for 550 metres depth limit by India, the
Netherlands and the U.K. at the 1958 UNCL05 I.
See above, 2.

237. UN Doc. A/2456, II YBILC (1953), pp. 213-14, para. 65.
238. I YBILC (1956), p.136, paras. 1-6; p.139, para. 45.
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At the UNC.LOS I the replacement of the criterion of

exploitabilitv was proposed by Panama and Korea; but was

rejected. Panama proposed that:

For the purpose of these articles, the common
expression 'continental shelf is used as referring
to the seabed, soil and subsoil of the submarine
areas adjacent to the coast but outside the area of
the territorial sea [with a detailed description
of the continental terrace (shelf and slope) on the
lines of Garcxa Amador's proposal] ... as far as the
further points at which the depth of the superjacent
waters admits of the exploitation of the natural
resources of the said area of the continental slop^A
but excluding the great depths of oceanic basins. "

Korea proposed simply the exploitability criterion and the
240

deletion of the 200 metre limit. The Panamanian resolution

and the Korean amendment were rejected. Most were however in

favour of the criterion of exploitability: the ILC text, as

241
amended by a Philippines amendment to include islands,"' was

adopted by 51 votes to 9, with 20 abstentions; at the 8th

plenary meeting the exploitability section of the draft was

voted on separately and adopted by 48 votes to 2, with 2

abstentions; as against the article as a whole which was

adopted by a majority of 51 votes to 5, with 10 abstentions.

239. UN Doc. A/C0NF.13/C.4/L.4, A/CONF.12/42, p.127, a
Art. 67 [italics added]. See above, 3.

240. UN Doc. A/CONF. 13/C.4/L. 11, A/CONF. 13/42., p.32, para. 6.
241. Philippines proposed to add a second paragraph that the

'continental shelf shall be understood to apply also to
similar submarine areas adjacent to and surrounding the
coasts of islands'. UN Doc. A/COHF.13/C.4/L.26,
A/CONF.13/42, p.133. See below, 5.
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The criterion was however criticised by some: France

proposed the deletion of the exploitability criterion, as did

the Lebanon. The French amendment was rejected, and the

242
Lebanese amendment did not receive a vote.

This criterion would be imprecise (it would not be

clear whether all the seabed and the subsoil below it, off

the coast of a given state which could be exploited by
243

mankind as a whole should be ta1 :en into account, or only

that part which the coastal state itself was able to exploit);

and variable (because the areas concerned would doubtless

increase in extent with further technical progress). It

was a dangerous practice to lay down rules which would soon

stand in need of modification. Only £he provision regarding

possible exploitation would have any real effect. The French

amendment was also supported by Greece. Yugoslavia could

not agree to the criterion of possible exploitation in

242. UN Docs. A/CONF.13/C.4/L.7 (France) and A/CONF.13/C.4/
L.8 (Lebanon); see A/CONF.13/42, pp. 128-29. These
p"oposals did not satisfy a number of delegates who
believed that technological advancement might permit
exploitation beyond that depth in the foreseeable
future. The French delegation however considered
that the exploitability criterion was not only too
vague, but also subjective, for it did not leave it
clear whether the technical capacity of each state in
respect of its own continental shelf or that of the most
advanced states was to be tahen into account. UN
Doc. A/CONF.13/C.4/SR.3 (3 March 1958), A/CONF.13/42,
p.2, para. 9.

243. It is a common error committed by some contemporary
writers that the concept of the 'common interest of
manhind' was first used by Arvid Pardo in 1967. In
fact, this concept is found in the ILC report to the
General Assembly in 1950. UN Doc. A/l.316, II Y3ILC
(1950), p.384. See above, 3.
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conjunction with the 200 metre limit because this would

operate in favour of technically advanced nations; Yugoslavia
244

therefore proposed a distance limit. Other drafts were

proposed that included some sort of depth limit: of 200 metres

(100 fathoms) and of 550 metres.

245
To sum up, the criterion of exploitability was criticised

on the following grounds: first, that it is difficult to

determine at what limit, expressed in terms of depth of water,

that the rights of the coastal state over the continental

shelf for the purposes of exploring and exploiting its
246

natural resources will cease; secondly, it leaves

uncertain whether particular submarine areas adjacent to

244. UN Doc. A/C0NF.13/C.4/L.12, A/CCNF.13/42, p.120.
245. For defence of the 'exploitability' criterion, see

McDougall and Burke, ojd. cit. , pp. 6S7-91; M.M. VJhiteman,
'Conference on the Law of the Sea: Convention on the
Continental Shelf', 52 AJIL (1958), p.629; S. Amos Wako,
'The Concept of a Continental Shelf, in Proceedings
and Papers of the Fifth Commonwealth Lav; Conference
(Edinburgh, Scotland: 24-29 July 1977), p. 4-55.

246. For instance, as Mouton observes, on the one hand,
figures' given for depths in which exploitation actually
takes place are not necessarily an indication of the
maximum depth in which it would be possible to build
an installation from a purely technical point of view.
On the other hand, the figures given concerning the
depths for which installations have been designed
cannot be taT:en as proof that exploitation at that
depth will ta' e place. See M.Vv. Mouton, 'Decent
Developments in the Technology of Exploiting the
Mineral Resources of the Continental Shelf, UN
Doc. A/C0MF.13/25, p.5. See also Pichard Young,
'The Geneva Convention on the Continental ShTf: A
First Impression', 52 AJIL (1958), p.733.
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247
the coast are, or are not, covered by the definition;

thirdly, it could lead to extravagant claims to submarine

areas at great depths and the continental shelf would then
2^-8

become divorced from the criterion of adjacency; and,

fourthly, as the technological advancement proceeds, the

'legal continental shelf' will extend outwards beyond the

fixed limit. The question is whether this means that those

nations which have the technological '-now—how will be able

to extend their jurisdiction to the continental slope and

even beyond, while those nations without the technological

expertise will have to be satisfied with their fixed limit

247. It was too vague and would foster disputes because
states might adopt a variety of interpretations of
such a criterion. A/CONF.13/C.4/SR.10 (14 March 1958),
UN Doc. A/CONF.13/42, p.21, para. 31. Cf. Sir Ian
Sinclair, 'The Concept of a Continental Shelf', in
Proceedings and Papers of the Fifth Commonwealth Lav/
Conference (1977), p.449.

248. Henhin maintains that whilst the outer limit of the
continental shelf was left fluid, by reason of the
exploitability test, it had been intended to confine
the coastal state's exclusive rights to areas adjacent
to its shores. Thus this new problem should not be
dealt with simply by allowing the extension of the
continental shelf regime. In searching for a new legal
regime, he concludes that 'what is required, then,
is law that bars national claims in the sea except
under terms that safeguard the general interest'.
See Henkin, Law for the Sea's Mineral Resources
p.51. For discussion, see D.W. Bowett, The Law of
the Sea (Manchester U.P., 1967), p.34; Brown, ojd. cit.
5-10, 34-35. For recognition of the principle of
reasonableness, see North Atlantic Coast Fisheries
Arbitration XI, RIAA, p.173; Anglo—Norwegian Fisheries
Case, ICJ Reports, 1"51, p.132 per Judge Alvarez;
Fisheries Jurisdiction Case, ICJ Reports, 1973, p.3,
per Judge Fitzmaurice; Fisheries Jurisdiction (Merits)
Case, ICJ Reports, 1974, p.3, per Judge Laidoc':.
See above, Ch. 5.
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until they develop the means of exploitation of the outer

2^-9
areas adjacent to their coastlines. This would place

the technologically underdeveloped countries at a complete

disadvantage and simply aggravate the gap bettveen the rich

and poor nations.

One of the reasons for the speed with which inter¬

national law has been changing in recent years has been the

impact of advanced science and technology. Neiv technological

capabilities create opportunities for new kinds of economic

activities which in turn require new legal norms to regulate

250
them. It is noteworthy that when the 'exploitability'

criterion xvas adopted the level of technology in 1958 had

not indicated that states would be able to drill the seabed

251
and subsoil at greater depths. Because of the progress of

249. Cf. R.D. Lumb, 'The Continental Shelf, 6 Melbourne ULR
(1968), p.357; Wako, od. cit., Proceedings and Papers
of the Fifth Commonwealth Law Conference (1577), p.455.

250. Cf. C. Wilfred Jenks, 'The New Science and the Law of
Nations', 17 ICLQ (1968), p.327; Brown, on. cit., pp. 103—
Lewis M. Alexander, 'Organisation Responses to New
Ocean Science and Technology Developments', 9 ODIL
(1°81), pp. 241-68.

251. Dean has commented that the Conference was aware' that
technical advances 'may increase the depth to which
control is possible' but that the '200 metre figure
(655 feet) serves to represent the greatest deoth at
which control is noxv thought to be possible'. Arthur
H. Dean, 'The Geneva Conference on the Law of the Sea:
What xvas Accomplished?' , 52 AJIL (1958), p. 620. At the
UNCL0S I in 1°5S, exploitation beyond a depth of 550
metres seemed to be unlikely in the immediately foreseeabl
future. This depth was proposed by the delegations of
India, Netherlands, Sweden and the United Kingdom in
the Fourth Committee of the Conference. See UN Docs.

A/C0NF.13/C.4/L.29/Rev.1; A/CONF.13/C.4/L.19; A/C0NF.
13/C.4/L.33; A/CONF.13/C.4/L.24/Rev.1. J.A.C. Guttericge
'The UN and the Law of the Sea' , New Directions in the
Law of the Sea. Vol. Ill, Ch. 27, p.313, at p.317.



science, it subsequently became apparent that the technologically

advanced countries were developing the capacity to exploit

depths much greater than 200 metres and that they would

soon be in a position to extend significantly their claims

to submarine areas adjacent to their coasts.

The seas continue to be seen as a potential source of

exploitable wealth which needs to be properly managed. Recent

investigations of the sea-bed beyond the zones of national

ju iscliction, and at great depths, have resulted in the

discovery of mineral resources - such as petroleum and gas,

phosphorites, metalliferous brines, saline minerals, nodules

of manganese, and other metals - and have led industrialised

countries to create new technologies for their exploitation.

It was feared that with the aid of technological progress,

the industrialised countries who enjoyed strategic superiority

would scramble for resources of this hind which were located

beyond the limits of national jurisdiction in order to use

them for their own exclusive benefit and to the detriment

252
of the developing countries.

252. Marie Eduarda Gomjalves, 'The United Nations and the
International Community in Search of a New Law of the
Sea', The UNESCO Courier (January 1"77), D.W.
Bowett, 'Deep Sea Bed Resources: A Major Challenge',
31(1) Cambridge Law Journal (1972B), pp. 50-60;
Oscar Schachter, Sharing the World's Resources (New
York: Columbia U.P., 1J77), Part II, p.37.
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V'ith this possibility in mind, Malta's delegate

Ambassador Pardo at the United Nations General Assembly

proposed in 1967 that immediate steps should be ta1 en to

regulate the use of seabed mineral resources to ensure that

they would be exploited for peaceful purposes and for the
253

benefit of all manhind, and that they are not subject to
254

appropriation by any nation for its sole use. Following

253. Note Verbale from the Permanent Mission of Malta to the
UN addressed to the Secretary General. UN Doc. A/6695
(XXI), 18th August 1967. This speech is reproduced in
Arvid Pardo, The Common Heritage, International Ocean
Institute, Occasional Papers No. 3 (Malta 1975), p. 1.
Cf. Weissberg, op,, cit. , 18 ICLQ (1969), p.41;
Professor Brovmlie pointed out that the Malta resolution
no doubt employed formulations which were capable of
elaboration and improvement: but the overall aim
was to prevent yet another set of resources falling
to the effective disposition of the technically
advanced states, and this seems to be an eminently
sane objective. Towards A Better Use of the Ocean,
a SIPRI Monograph (Stockholm: Almqvist & Wiksell,
1969), pp. 149-50. This concept was endorsed by
the U.S. President Lyndon Johnson in 1966 when he
said the U.S. must ensure that 'the deep seas and
oceans bottoms are, and remain the legacy of all
human beings'. See David Tonge, 'Law of the Sea:
Neiv Regime for Oil and Oyster', Financial Times,
3 March 19S0, p.12. For development, see Rene-Jean
Dupuy, The Law of the Sea (Dobbs Ferry, N.Y.: Oceana,
1974), Ch. II, p.24.

254. The Government of the ReDublic of China later supported
this proposal. On 5 March 1968, it submitted a note
to the UN Secretary-General to express its view.
See UN Doc. A/AC.135/1 (11 March 1968), p.28; see
also Hungdah Chiu, 'Chinese Contemporary Practice
and Judicial Decisions Relating to International Law,
1°63—1970', 7 The Annals of the Chinese Society of
International Laiv (1970), p. 84. The attitude of the
Communist China is similar, see 11 ILM (1972), p.654.



Ambassador Pardo's speech of 1 November 1067, the First

Committee of the UN General Assembly agreed that an ad hoc

committee should be established to study the issues involved

with a view to submitting recommendations to the General

P r 5
Assembly. In 1068 the General A.ssenbly agreed to establish

the committee on the Peaceful Uses of the Sea-bed and Ocean

Floor beyond the Limits of National Jurisdiction with a

membership of forty-two states. It is noteworthy that in

the Sea—bed Committee no votes were tahen and no decisions

as to procedure were made. The adoption of reports to the

General Assembly and so forth, were based on general agree¬

ment reached after informal consultations and meetings.

The Committee did not, however, succeed in reaching general

agreement on the substantive part of its tash, the preparation

of a declaration of principles.

255. Both the United States- and the USSR stressed that
the nexv body should operate on the basis of consensus.
This, indeed, constituted a conditio sine quo non
for their agreement to its establishment. See First
Committee, 1542nd Meeting (7 December 1967). Cf.
General Assembly, 1639th meeting (13 December 1967).
UN Doc. A/Res. 234-0 (XXII) of 18 December 1967
establishing the Ad Hoc Committee was adopted by
99 votes to none.

256. As a negotiating mechanism, the Sea-bed Committee
was unable to proceed when the views of major groups
were firmly held. For details, see Michael Hardy,
'Decision Malting at the Law of the Sea Conference',
11 Revue Beige de Droit International (1975), p.442.
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The sea-bed and ocean floor beyond the limits of

national jurisdiction, the deep sea-bed and its resources

(whether attached to it, lying on it, included in it or

under it) in the view of many states, now have a special

legal status as 'the common heritage of mankind' adopted

by the General Assembly resolution 2749 (XXV) on 17 December
257 258

1^70. They are probably res communis omnium, and may

257. UN Doc. A/Res. 2749 (XXV), adopted by the General
Assembly on 17 December.1970, by a vote of 108 to 0,
with 14 abstentions. 10 ILM (1971), p.220. See
Weissberg, op. cit. , 18 ICLQ (1969), p.41; Parclo,
loc. cit.; R.C. Ogley, 'Caracas and the Common
Heritage', 4 International Relations (1974), p.620.
Cf. Art. 137 of the Draft Convention on the Law of
the Sea, UN Doc. A/CONF.62/l.78 (28 August 1981).

253. The Declaration was a solemn pronouncement by the
most representative organ of the international community
declaring that the resources of the sea-bed beyond
national jurisdiction are the common heritage of
mankind as a whole, and that they can only be exploited
under an international regime and not, unilaterally
appropriated. 'Statement declaring the position of
the Group of 77 on unilateral legislation affecting
the resources of the deep sea-bed' on 15 September
1978 at the UNCLOS III. At the 7th Session of the
UNCLOS III, the PRC's Representative Ke Tsai-shuo
said: 'any unilateral legislation or other actions
on the exploitation of the international sea-bed
resources ... would be a gross violation of the
solemn resolutions of the UN General Assembly'.
Peking Review, No. 39 (29 September 1978), p.28.
See also 'China's Stand on the Question of Exploitation
of International Seabed ', ibid., No. 28 (8 July
1977), pp. 22 e_t seq.



well be appropriated for the benefit of all states, both

coastal and landlocked, in resnect of their exploration,

e:qaloitation and conservation. This declaration may not,

when it was adopted, have created international custom, but

it became law for those states which unequivocally indicated
2^9

their consent to its provisions cis law for them. " The

subsequent attitude of states towards a declaration is

impo tant to the determination of what weight is attached

to it. Its legal significance depends on a number of factors

such as intention on the part of the Assembly to state or

create law and the number of states voting for it. A

declaration which purports to proclaim new rules of inter¬

national laiv in reality only suggests the adoption of such-

rules by the international community. In order for such

rules to actually become part of customary international
260

law, they must be affirmed by state practice.

259. In Texaco v. Libyan Arab Republic Arbitration [1977]
53 ILR (1979), p.422, the Award clearly contemplates
that a General Assembly resolution may be declaratory
of international law, but, in order to be so, it must
be accepted by at least a majority of member states
representing the international community. Cf. Reparations
for Injury Suffered in the Service of the United Nations,
ICJ Reports, 1949, p.174.

260. Dr. Asamoah is of the opinion that the declarations
in themselves are state practice. Law is not created
only after years of practice. Practice can be
concentrated in a short period of time. Obed Y.
Asamoah, The Legal Significance of the Declarations
of the General Assembly of the United Nations (The
Hague: Martinus Nijhoff, 1""66), p.243; Alfred Verdross,
•Kann die Generalversammlung der Vereinten Nationen
das Volkerrecht weiterbilden?' 26 Zap RV (T 66), p.690.
For further discussions, see Stephen Id. Schwebel, 'The
Effect of Resolutions of the UN General Assembly on

Customary International Law', Proceedings, ASIL (1979),
p.301; I.C. MacGibbon, 'General Assembly Resolutions:
Custom, Practice and Mistaken Identity', publication
in 4 Journal of International Relations (1982),
forthcoming.



In addition, as has been mentioned above, Article 76(1)

of the Draft Convention on the Law of the Sea abandons the

criterion of exploitability which characterised the 1958

definition of the continental shelf. The identification

of the shelf is related to certain geological factors,

namely, natural prolongation and the outer edge of the

continental margin.

4.5 Adjacency

In the first two drafts the phrase 'contiguous to

the coast' was adopted,'' and the first mention of the

word 'contiguous' is made in Francois' first report in
262

1950. There he suggested the abandonment of the idea

of the continental shelf and the adoption of a principle

of attributing special rights in the exploitation of mineral .

resources of the subsoil and protection of sea resources in

a contiguous zone of a determined breadth. A similar notion

of a 'contiguous zone' seems to underlie the various proposals

261. In the ILC's 1951 and 1953 drafts of Article 1 the
word 'adjacent' was not used in defining the continental
shelf. The xvord used to relate the shelf to the
coast was 'contiguous'. The change was made in
Article 67 of the ILC's 1956 draft. This was

eventually incorporated into Art. 1 of the 1°58
Convention on the Continental Shelf. See above, 2.

262. UN Doc. A/CN.4/17 (17 March 1950), II YBILC (1950),
p.49. The US President proclaimed on 28 September
1945 that 'the United States regards the natural
resources of the subsoil and seabed of the continental
shelf beneath the high seas but contiguous to the
coasts of the United States as appertaining to the
United States, subject to its jurisdiction and
control'. Presidential Proclamation No. 2667,
Department of State Bulletin, Vol. 13, Mo. 327,
September 30, 1945, p.485. See above, 3.



made for a limitation of the rights of coastal states in

terms of distance in miles - ranging from 20 to 200 made

in the ILC and at the UNCLOS I. No mention of either

contiguity or adjacency is made in the first report of

the ILC (1950).263
In the discussions of Francois' Report, Yepes contended

that claims by riparian states had been based on the principle

of continuity, as a prolongation of the territory of riparian
264

states; and Hudson also contended that the principle of
265

contiguity had been adopted m a number of proclamations.

The terms 'continuity' and 'contiguity' are not

clearly distinguished in legal literature. This may come

from the fact that they do no more than denote different

applications of the same legal doctrine of geographical

263. It simply says: 'The Commission took the view that
a littoral state could exercise control and juris¬
diction over the seabed and subsoil of the submarine
areas situated outside its territorial waters with
a view to exploring and exploiting the natural
resources there. The area over which such a right
to control and jurisdiction might be exercised
should be limited; but, where the depth of the
waters permitted exploitation, it should not
necessarily depend on the existence of a continental
shelf...' UN Doc. A/1316, II YBILC (1950), p.384.

264. I YBILC (1950), p.215, para. 80.
265. Ibid., p.216, para. 90.
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unity and the principle of appurtenance. It is important

to add here that the principles of 'contiguity' and 'continuity'

are the same general laxv but differ in application: the former

applies in cases where islands are concerned, and the latter

applies where there is a question of regions belonging to

the sane terra firma.

In the Island of Palmas Arbitration, the United States

contended, inter alia, that the island 'forms a geographical

part of the Philippine group and in virtue of the principle

of contiguity belongs to the power having the sovereignty
267

over the Philippines'. However, the Arbitrator said that:

Although states have in certain circumstances maintained
that islands relatively close to their shores belonged
to them in virtue of their geographical situation,
it is impossible to show the existence of a rule of
positive international law to effect that islands
situated outside territorial waters should belong

Speabing of areas 'adjacent to the coast', the ILC said
'Neither is it possible to disregard the geographical
phenomenon whatever the term - propinquity, contiguity,
geographic continuity, appurtenance or identity - used
to define the relationship between the submarine areas
in question and the adjacent non-submerged land. All
these considerations of general utility provide a
sufficient basis for the sovereignty rights of the
coastal state as ... formulated by the Commission'.
UN Doc. A/3159, II YBILC (1956), p.298, para. 8.
Cf. F.A. von der Heydte, 'Discovery, Symbolic
Annexation and Virtual Effectiveness in International

Law', 29 AJIL (1935), pp. 467 et seq. The legal
justification would have to ta.be account, inter alia,
of the geological nature of the domain and the
geographical contiguity. UN Doc. A/CONF.13/C.4/SR.14
(20 March, 1°58), A/CONF.13/42, p.33, para. 13, per
Lima. Cf. M.J. van Emde Boas, 'Legal Aspects of Pirate
Broadcasting', 60 AJIL (1966), p.303, at pp. 334-35.
See below, Ch. 7.

266.

26". II RIAA, p.837; 22 AJIL (1928), p.867. See above,
Chs. 2, 3, 4.



to a state from the mere fact that its territory
forms the terra firma (^ggare^t continent or island
of considerable size)."

and that 'the title of contiguity, understood as a basis of

territorial sovereignty, has no foundation in. international
269

law':. The consideration of the principle of contiguity

might have been decisive had it not been that the Palmas

Island was found to be in the actual and not merely the

270
notional possession of a rival sovereign. ' Jessup further

considered that Judge Ruber misinterpreted the nature of

the concept and emphasised that attention should be drawn

to some principles - to which importance has been attached

in international transactions - which have been laid down

. .. 271
by writers.

In the Rann of Kutch Arbitration, Pakistan alleged

the principle of contiguity and nearness of shores which

could be obtained for sovereignty over the bets in the Rann.

268. II RIAA, p.854-55.

269. Ibid., p.869.
270. R.Y. Jennings, The Acquisition of Territory in

International Law (Manchester U.P., 1963), p.75.
271. Philip C. Jessup, 'The Palmas Arbitration', 22 AJIL

(1928), p.735, 742. The principle of geographic
contiguity had also been given recognition, apart
from actual occupation in the Bulama Island Arbitration
(1870). See J.B. Moore, International Arbitration
(1898), Vol. II, p.1919. Lapradelle and Politis
assert that geographic contiguity is capable of
granting only an inchoate title. A de Lapradelle
and N. Politis, Recueil des arbitrages internationaux
Vol. II (Paris, 1957), p.604.
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India, however, argued that international law .knows of no

such principle. The Award concluded that there was no

such principle that could be applied in defining the

sovereignty over the bets in the Rann. The nearness of

shores could only be an argument for the allotment of bets

if they had to be freely alloted. But no such characteristics
272

existed in this case.

The principle of continuity was, however, particularly

followed in the North Sea Continental Shelf Cases; the ICJ

preferred the theory of continuity to that of adjacency or

proximity (i.e. contiguity) as an explanation of the coastal
2.73

state's rights in regard to the continental shelf. In the

Western Sahara (Advisory Opinion) Case, commenting upon the

argument of geographical unity or contiguity, the same court

said:

272. 1968 Award in 50 ILR (1976), pp. 40-41. See above,
Chs. 2, 3, 4.

273. ICJ Reports, 1969, pp. 30-31. It should be noted that
the persuasiveness of the notion of propinquity is
demonstrated by the evolution of the continental
concept. Cf. Separate opinion of Judge Ammoun, ibid.,
p.100. In his dissenting opinion, Morelli observed
that the notion of contiguity points to a contact
by the continental shelf with the territory of a
state: more precisely, a contact with the line which
marks the boundary of territory of the state toward
the high seas, a line which is identical with the
outer limit of the territorial sea. It is from
that line that the continental shelf appertaining
to the state commences. Ibid., pp. 201-2. Cf. Diss.
Op. of Judge Koretsky, pp. 158-59. A contrary view
expressed by Scelle at the 358th Meeting (1 June
1956) of the ILC, see I YBLIC (1956), p.141, para. 79.
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In fact, the information before the Court shows
that the geographical unity of Western Sahara
with Morocco is somewhat debatable, which also
militates against giving effect to the concept
of contiguity. Even if the geographical contiguity
of Western Sahara with Morocco could be ta!:en into
account in the present connection, it would only
make the paucity of evidence of unambiguous display
of authority with respect to Western Sahara more
difficult to reconcile0^th Morocco's claim to
immemorial possession."

This dictum seems to support the view that the principle of

contiguity is an established principle of international law

and Jessup's analysis quite rightly emphasises the importance
i

of opinio juris.

Regarding claims to territory lying off the coasts

of the mainland, the term contiguity is not only more generally

used but furnishes, within certain limits, a better basis

for the claims. Certainly this doctrine was used by Russians

in the Imperial Declaration of 29 September 1916 in which a

number of islands to the north of Siberia were said to .form

an extension of the continental shelf. In confirming that

claim on 4 November 1924, the Soviet Government referred to

274. ICJ Reports, 1975, p.43, para. 92. Although this
case relates to establishing title to land territory,
Art. 2 of the Continental Shelf Convention says it
is not necessary to proclaim/establish title to
the continental shelf; but the continental shelf
is, in fact, the natural prolongation of its land
territory under and into the sea.



the 'plateforme continentale siberien ' . ^J A more recent

example of the use of the principle of continuity or contiguity
27 6

is found in the Truman Proclamation.

However, it is significant to point out that sea areas

are, in general, neither inhabited nor habitable, and thus

are not, within the traditional terminology of territorial

acquisition, subject to effective occupation. In 1950 the

ILC expressed its view that the right of coastal states

over the continental shelf 'was independent of the concept

277
of occupation'. This v/ew was finally incorporated in

Article 2(3) of the 1958 Continental Shelf Convention.

Returning to the discussion of Francois' report,

Yepes maintained that the rights of the coastal state over

the continental shelf should be based on the theory of

275. The Soviet writers have not c : ted these Notes when

writing about the shelf; this may be an indication
that the Notes of 1"16.and 1924 embraced only lands
and islands and were in no way intended to refer
to the modern notion of the continental shelf. For

details, see Butler, op. cit., Ch. 5, p.134;
Hartingh, o£>. cit. , pp. 109-10. See above, 3.

276. UN Doc. ST/LEG/SER.B/l (1951), p.38. See above,
4.3 and Ch. 4.

27". UN Doc. A/1316, II YBILC (1950), pp. 384-85, para. 200.
See also UN Doc. A/3159, II YBILc' (1956), p.298.
Art. 68 Commentary (7). The continental shelf
belonged ipso jure and ab initio to the coastal
state. North Sea Continental Shelf Cases, ICJ
Reports, 1969, p.31. The Court's decision was given
after the completion cf argument, but before judgment
in Bonser v. La Macchia, and was cited by Barwic1:
C.J. in support of his view. [1969] 122 CLR 186.
Cf. H. Lauterpacht, 'Sovereignty over Submarine
Areas', 27 BYIL (1950), pp. 376-433.
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accession: just as in private law accession was a legitimate
. 278

source of increment to property so, in international law,

the conclusion might be reached that the continental shelf

must belong to the countries with whose coasts it was

279 280
contiguous. That was merely a legal fiction, but

it would serve to establish the right which the coastal

278. Cf. D. Josephus Jitta, 'L'Accession de la Grande-
Bretagne, des Etats-Unis de L'Amerique du Nord et,
en general, des Etats non Europeens aux Traites de
La Haye, concernant le Droit International Prive',
The ILA Report of the 27th Conference, Paris, 1912,
p.322; The ILA Report of the 44th Conference,
Copenhagen, 1950, pp. 109-110.

279. See e.g., The Anna (1805) 5 C. Rob. 373; Secretary of
State for India v. Sri Raja Chelikani Ramo Rao [1916]
32 TLR 652. See below, Ch. 7.

280. Scelle argued that there was no such thing as a
continental shelf, but merely a vast expanse of
seabed supporting the mainland. I YBILC (1956), p.135,
para. 89. Referring to this statement, McDougal
and Burke said that the continental shelf was a fiction
and did not correspond with anything in existence.
See McDougal and Burke, ojd. cit. , p.691, n.389. A
contrary view was expressed by Moreno that 'geology
and oceanography had established that the continental
shelf consisted of an extension of the continent
itself under the sea, and it was that scientific
conclusion which constituted the basis of President
Truman's proclamation of 1945 upholding the juris¬
diction of the state over the continental shelf and
of subsequent proclamations by Peru, Chile and
Argentina couched in similar terms'. See UN Doc.
A/C0NF.13/C.4/SR.4 (4 March 1958), A/COMF.13/42,
p.2, para. 2. For legal fiction, see Lon L. Fuller,
Legal Fictions (Standford U.P., 1967), Ch. 1, p.l;
Jean J.A. Salmon, 'Le Procede de la fiction en droit
international public', 10 Revue Beige de Droit
International (1974), p.11.



561.

state possessed over the continental shelf. It only remained

to draw conclusions for the legal fiction. The first and

the most important was the rule of contiguity, according

to which the continental shelf was only the submarine
281

continuation of the territory above water. Hudson put

forward for consideration the ILA Report which read:

Control and jurisdiction over the seabed and subsoil
of submarine areas outside the marginal sea may be
exercised by a littoral state for the explo -ation
and explo:"" tation of the natural resources therein
contained, tggghe extent to which such exploitation
is feasible.

Some members feared that the adoption of such a view would

permit the unlimited extension of rights of coastal states to

the middle of the ocean, which would interfere with the

principle of the freedom of the high seas. Others felt

that if exploitation could be carried out beyond the

continental shelf it should not be prohibited. Hudson

then propo ed an alteration to his proposal:

... to the extent that those areas are located on

the continental shelf connected ivith its territory,
including regions which may be assimilated to the
continental s^g^f by reason of the shallowness of
their waters."

281. I YBILC (1950), pp. 216-17, para. 1. Cf. The North Sea
Continental Shelf Cases, ICJ Reports, 1969, p.31;
the Anglo-French Continental Shelf Arbitration,
Miscellaneous No. 15 (1978), Cmnd. 7438, pp. 82-83,
para. 165; 86-87, para. 174; 92, para. 191 and
103-4, para. 218.

232. I YBILC (1950), p.218, para. 4a [italics added].
283. Ibid. , p. 220, para. 34- [italics added].
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This was not voted on; the original proposal up to 'to the

extent that such exoloitation is feasible,' was adopted by
284

10-1.

In the discussion of the limits of the continental

shelf Amado drew the attention of the Commission to a text

submitted to the ILA:

In the event of the break in the continental shelf

occurring at a distance less than 20 sea miles from
the coast, sovereignty, together with control and
the exclusive right of exploitation would
prolonged to 20 sea miles from the coast.

Brierly suggested that:

When a continental shelf exists, its limit is also
the limit of the zone in which the state has thepo^
right to explore and exploit the marine subsoil.

This was considered by some unfair to the geographically-

disadvantaged states with a very narrow continental shelf

or none at all. Spiropoulos thought all states should be
287

left free to establish their own limits.

Alfaro suggested that, in place of the expression

'continental shelf', the term 'submarine platform' be

inserted; this might be defined as 'the extension of the

284. Ibid.

285. Ibid.

286. Ibid.

287. Ibid.
Ibler

p.221, para. 48.

p.224, para. 91.

para. 94.

pp. 224-25, paras. 96 and 104. Cf. Vladimir
'The Interests of Shelf-Locked States and the

Proposed Development of the Lav/ of the Sea', 11
Indian JIL (1971), p.389.
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238
land up to a depth of 200 metres'. " Hudson, on the other

hand, suggested a definition of the continental shelf as

the 'area contiguous to the coast and stretching as far

239
as the point where the deep waters begin'.

The Commission then voted in favour of the proposition

formulated by Hudson that the submarine area (seabed and

subsoil) of the continental shelf off the coast of a

littoral state and outside the area of its territorial

waters is subject ipso jure to the control and jurisdiction
290

of the littoral state.

The first draft articles adopted by the ILC in 1951

used the expression 'contiguous to the coast'. Limits on

the continental shelf in terms of depth and distance were

both rejected. In the report it is emphasised that the

continental shelf is limited to submarine areas outside

territorial waters. Submarine areas beneath territorial

waters are, like the water above them, subject to the

291
sovereignty of the coastal state.

288. Ibid., p.266, para. 5a. He did not consider the term
'continental shelf' a very good one, as there might be
a submarine shelf contiguous to islands. I YBILC (1951),
p.272, para. 83.

289. I YBILC (1950), p.266, para. 6. At 113th Meeting in
1951, he suggested that the substitution of the words
'contiguous to' for 'situated off'. I YBILC (1951),
p.272, para. 81.

290. I YBILC (1950), pp. 228-29, paras. 16 and 36.
291. UN Doc. A/1858, Annex, II YBILC (1951), p.141.

Art. 1, para. 9.
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The draft proposed by Francois in his report referred=

to 'regions submarines situeejdevant les c6tes' (off the

coast) - and he recommended the median line for delimitation

of the shelf between opposite states. He also recommended
292

a 200 metre depth limit.

In the discussion on the draft Amado referred to a

Brazilian decree (8 November 1950) which referred to 'the

submarine plateau adjoining the continental and island
293

territory of Brazil...' Hudson proposed the following

definition which referred to 'submarine regions situated
294

off the coast but outside the areas of marginal sea ...'

295
A proposal by Amado also used the term 'off the coast'.

In reply to an enquiry by Scelle as to whether, if a mountain

rose out of the high seas at a certain distance from the

coast of a state, from which it ivas separated by a deep

depression, that state could lay claim to the mountain as

part of its continental shelf, Amado expressed the opinion

that the continental shelf could only be adjacent to a

coastal state - it was not possible to establish a continental

292. UN Doc. A/CN.4/42 (10 April 1951), II YBILC (1951), p.75.
293. I YBILC (1951), p.269, para. 37.
294. Ibid., para. 43.

295. Ibid., pp. 270-71, para. 62.
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206
shelf in the middle of the sea. Yepes agreed that as

the continental shelf was nothing more than an extension

of the continent beneath the sea, it must be adjacent to

207
the land or else it could not be called a continental shelf.

Amado conceived that the Brazilian decree defining the

continental shelf as a submerged territory constituting a

298
single geographical unit with the continent. Hudson's

final text was amended to use the term 'contiguous', and
290

this was adopted.

The ILC second draft (1053) refe-s also to 'the

submarine areas contiguous to the coast'. The commentary

on this article mentions that:

Such unavoidable element of arbitrariness as is
contained in that text [i.e. the 200 metre limit
adopted] is litigated [sic] by the rule formulated
below ... which covers to a large extent the case
of those states whose waters surrounding the coast

296. I YBILC (1951), p.271paras. 67 and 69.
297. Ibid., para. 70.

298. Ibid., para. 72. Cf. Art. 4 of the U.K.-Norwegian
Agreement of 1965. Norway No. 1 (1965), Cmnd. 2626.
See beloiv, Ch. 4.

299. It has been suggested that the contiguity theory
has a creative role to play in the development of
the continental shelf doctrine. If the concept of
contiguity is allied with the view that the
continental shelf is vested ipso jure in the coastal
state, and if what is deemed to be contiguous to
the coastal state is no more than the sea-bed and
subsoil of adjacent and contiguous submarine areas
of a depth of not more than two hundred metres, then
the continental shelf so defined is an 'inseparable
appurtenance' of the coastal state. See L.F.E. Goldie,
'Australia's Continental Shelf: Legislation and
Proclamation', 3 ICLQ (1954), p.535, at pp. 561-63.
This is now outdated by events.
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reach a depth of two hundred metres at a very short
distance from the coast ... [i.e.] although the
depth of two hundred metres as a limit of the
continental shelf must be regarded as the general
rule, it is a rule which is subject to equitable
modification in special cases in which submerged
areas, of a depth less than two hundred metres,
situated in considerable proximity to the coast
are separated by a narrow channel deeper than two
hundred metres from the part of the continental
shelf adjacent to the coast. Such shallow areas

must, in these cases, be considered as contiguous
to that part of the shelf. It would be for the
state relying on this exception to the general
rule to establish its claim to an equitable
modification of the rule. In case of dispute, it
must be a matter for arbitral determination whether
a shallow submar^gg area falls within the rule as
here formulated.

The passage seems to suggest two factors: 'geological

continuity of the seabed with the land' (i.e., the geological

shelf); and, 'nearness to shore'. A state may claim all of

its geological shelf provided that 'adjacent' areas do not

301
extend beyond the 200 metre limit. However, the draft

does not provide for the situations in which either deep

depressions are enclosed within a shelf area or an otherxvise

continuous shelf area is trenched by deep depressions', such

as the Norwegian trough of 500 metres depth.

300. UN Doc. A/2456, II YBILC (1953), pp. 213-14, paras. 64
and 66 [italics added].

301. The conflicting opinions expressed in this respect
have been classified as 'the broad shelf school'
and the 'narrow shelf school'. See above, 4.4.
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Indeed, the existence of a trough raises a host of

questions. To what extent, for instance, would a trough

prevent the continental shelf lying beyond the trough from

being considered as adjacent to the staters territory? In

1964, during a UK parliamentary debate, reference was made

to the Norwegian trough which separated the Norwegian coast

from its continental shelf. The Parliamentary Secretary

to the UK Ministry of Power replied that 'the Norwegian

Deep is not deep enough to preclude Norway from operating
302

on the subsoil of the shallower waters beyond'. In

1965, the UK accepted a division of the North Sea continental
303

shelf which ignores the trough. The test would seem

to be whether the area was a substantial geological unity;

but in the delimitation of the submarine boundaries the

opposite or adjacent states may agree to disregard such
304

troughs. However, in the North Sea Continental Shelf

Case, the ICJ categorically stated that, because of the

Norwegian Trough which separates the continental shelf

from the Norwegian coast, the area to the west of Norway

302. Hansard, H.C. Debs., Vol. 688, Cols. 270, 277: 28
January 1964. See also BPIL (1964), p.58. See
below, Ch. 7.

303. The 1965 Agreement between Norway and the UK Relating
to the Division of the Continental Shelf. Norway No. 1,
(1965), Cmnd. 2626. See below, Ch. 7.

304. Cf. The North Sea Continental Shelf Cases, ICJ Reports,
p.32; The Anglo-French Continental Shelf Arbitration,
Miscellaneous No. 15 (1978), Cmnd. 7438, pp. 62-63,
para. 107. See below, Ch. 7.
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could not in any physical sense be said to be adjacent to
305

the Norwegian coast, nor to be its natural prolongation.

Francois' draft, which that of the Commission follows,

306
also includes the phrase 'regions contigues sur cotes'.

He further proposed an equitable exception to cover cases

such as Norway who did not regard the Norwegian Trough as

the natural termination of the Norwegian shelf, in seeking
307

clarification of the term 'contiguous to the coast'.

In the discussion at the ILC Hersch Lauterpacht

advocated an equitable modification of the general rule

'in cases in which, in the proximity of the coast, the

separation of the continental shelf from the contiguous

sea by a depth greater than 200 metres does not represent

the general geographical configuration of the submarine
308

area in question'. Francois however considered that the

305. ICJ Reports, 1969, p.32, para. 45. See below, Ch. 7.
306. UN Doc. C/CN.4/60 (19 February 1953), II YBILC (1953),

pp. 38-39, paras. 35-38. Koznevnikov proposed that
the term 'continental shelf' means 'the seabed and
subsoil of the submarine areas contiguous to the
coast, but lying outside the area of the territorial
waters, up to the line where the steep slope of the
seabed begins'. I YBILC (1953), p.74, para. 10.
Alfaro opposed this proposal because it was too
vegue. Ibid., p.81, para. 24.

307. Cf. H. Lauterpacht's remarks, I YBILC (1953), p.74,
paras. 4-8; idem, o£. cit., 27 BYIL (1950), p.376;
D.H.N. Johnson, 'Acquisitive Prescription in Inter¬
national Law', ibid., p.332, at pp. 350-53. See
above, Ch. 3.

308. I YBILC (1953), p.74, para. 8. [italics added].
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problem of such channels would remain whatever depth limit

was fixed, as it depended on the interpretation of 'contiguous
309

to the coast'.

Legally speaking, there were good grounds for avoiding

the use of the word 'contiguous' in definitions of the

continental shelf because the word has already formed part

of the expression 'contiguous zone'. Its use was liable to

cause confusion which would be avoided by using such synonyms

310
as 'adjacent to' or 'abutting on'. At the UNCLOS I,

India asserted that the expression 'in the vicinity of'

would be more appropriate than 'adjacent to'. Ceylon,

nevertheless, maintained that the expression 'in the vicinity
31

of' was not only vague but also lacked of juridical clarity.

In considering whether the term 'submarine areas'

should be replaced by 'continental shelf', Liang observed

the term failed to convey the element of proximity to the

312
coastal state. Francois also felt the term 'continental
shelf' preferable because it expressed the notion of

contiguity to the coast: a 'submarine shelf' might be in

309. Ibid., para. 13.

310. Cf. Gilbert Gidel, 'The Continental Shelf', 3 Western
Australia University Annual Law Review (1954-56), p.87.

311. UN Doc. A/CONF.13/C.4/SR.17 (24 March 1958), A/C0NF.13/
42, p.42, para. 26; p.43, para. 33.

312. I YBILC (1953), p.76, para. 39.
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313
the middle of the ocean. In discussing seaward limits

of the shelf, and the UK and Norwegian views on the effect

of deep channels, e.g. the Norwegian Trough, there was

some confusion over the relevance of contiguous zones to

the notion of 'contiguous to the coast', and Liang suggested

the use of the word 'adjacent' as less likely to lead to

314
confusion. Hersch Lauterpacht suggested a contiguous

315
zone of 15 to 20 miles. Francois put forward his

proposal for equitable modification of the general rule:

in special cases in which the submerged area in the
proximity of the coast with a depth of less than
200 metres, notwithstanding the fact that they are
separated by a narrow channel deeper than 200 metres
from the part of the continental shelf adjacent to
the coast, must be3ggnsidered as contiguous to that
part of the shelf.

In commenting on the draft the UK had suggested that the

special nature of the equitable modification should be

emphasised by the insertion of the word 'immediately'

before the word 'contiguous'.-

Pal put forward a fresh draft definition to include

such cases:

313. Ibid., p.77, para. 50.

314. Ibid., p.78, para. 70.
315. Ibid., p.78, para. 75.

316. Ibid., p.79, para. 1. The ILC substituted the term
'contiguous' by 'adjacent' in Art. 67 of its 3rd
draft (1956). The change was carried over into Art.l
of the 1958 Continental Shelf Convention.
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As used herein, the terra 'continental shelf means
the sea-bed and subsoil of the submarine areas

contiguous to the coast but outside the area of the
territorial sea to a depth of 200 metres.

Explanation: A submarine area falling within the
area covered by the extension of the maritime frontier
lines of a coastal state shall, for the present
purposes, be taken to be contiguous to the coast

(a) If any portion of it is connected with the
coast by not exceeding 200 metres in depth outside
the territorial sea;

(b) If no portion of it is so connected, then if
the separating deep water does npj^exceed ... metres
in depth and ... miles in width.

Some doubts were expressed about the meaning of 'narrow
318

channel' in Francois' draft. In respect of limits,

Hersch Lauterpacht expressed the view that it was important

to prevent states from claiming the right of exploitation

of the bed of the sea at a distance of say 200 or 500 miles

from the coast, and was in favour of some sort of limit
319

between 20 and 50 miles. Amado expressed the fear that

the freedom of the high seas would be affected if the concept

of the continental shelf were divorced from the concept of

320
contiguity to the coast. Alfaro considered that the

notion of contiguity was too vague and the continental shelf

317. I YBILC (1953), pp. 79-80, para. 8. [italics added].
318.

. Ibid., p.80, para. 10, per Hsu.

319. Ibid., para. 18.
320. Ibid., para. 20.
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should be defined as a projection or prolongation of the
321

coast into the sea. Kozhevnikov observed that a definition

of the continental shelf based on distance was not in conformity
322

with__the material properties of the shelf. rran^oxs'

proposal was finally adopted.

In 1956 the ILC draft adopted the terms 'adjacent to

the coast ....'. In the comment it refers to

the special cases in which submerged areas of a
depth less than 200 metres, situated fairly close
to the coast, are separated from the part of the
continental shelf adjacent to the coast by a
narrow channel deeper than 200 metres, such shallow
areas could be considered as adjacent to that part
of the shelf. It would be for the state relying
on this exception to the general rule to establish
its claim to an equitable modification of the rule.
In case of dispute it must be a matter for arbitral
determination whether a shallow submarine^ggea
falls within the rule as here formulated.

Professor Brown rightly points out that the formulation

of the above exception is very loose. For instance, does ?

the reference to 'submerged areas of a depth less than

200 metres' mean that a continental shelf by reason of this

exception is limited by depth alone and not by the additional

321. Ibid., p.81, para. 23.

322. Ibid., paras. 22 and 28.

323. UN Doc. A/3159, II YBILC (1956), p.297, Art. 67
Commentary (8). The expression 'continental shelf'
as defined in the UK Continental Shelf Act 1964 as

'the seabed and subsoil of the submarine areas

adjacent to the coast, but outside the seaward limits
of the territorial waters ...'. For discussion of
the respective merits of a limited and unlimited
power to order a retrial see Hansard, H.L. Vol. 254,
Cols. 520-557 and 1090-1125; 24 and 28 January,
1964. For troughs, see below, Ch. 7.
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criterion of exploitability? Secondly, what is the meaning

of the terms 'fairly close to the coast' and 'a narrow

channel'? Thirdly, by what means may a state establish its

claim? Fourthly, in the basence of any obligation to refer

disputes to arbitration, the reference to such machinery
324

is of little value.

It was observed by Pal that the interpretation of
325

the concept of exploitability, if adopted as an addition

to the ILC definition, might be broadened as a result of

technological advances to embrace practically the whole

submarine area of the high seas.

In conformity with 'exploitability', 'adjacency'

becomes critical. The question is whether 'adjacency' is

a flexible concept, so that technological advancement would
326

enable additional submarine areas to become 'adjacent'.

It would be difficult to argue the illegality of placing

drills in waters at great depths if they xvere located in

areas still 'adjacent' to the coast, and for this purpose

324. Brown, o£. cit., p.7.
325. I YBILC (1956), p.113, paras. 66-68. For Garcia-

Amador's draft, see above, 4.3.

326. For full discussion of adjacency, see Brown, o£. cit.
pp. 5-7, 34-35; L.F.E. Goldie, 'A Lexicographical
Controversy - The Word 'Adjacent' in Article 1 of
the Continental Shelf Convention', 66 AJIL (1972),
pp. 829-35. It is equally relevant to Article 6
of the Geneva Convention on the Continental Shelf.
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adjacent waters may include those 25, 50, 100 or even more

327
miles from shore.

Pal could not see any legal justification for the

extension of territory to an area which- was otherwise res

communis, unless the area could be regarded as a continuation

of the continental territory. The freedom of the high seas

was only an incident of higher right, namely, the right of
328

property of the nations enjoying that freedom. Fitzmaurice

would have preferred the use of the term 'adjacent submarine

area' to 'continental shelf': he saw no reason to place any

depth limit on the area of the continental shelf, at least

329 f
within reasonable proximity of the coast. Garcia Amador

327. Henkin, o£. cit♦, pp. 23-24. Kwei (Republic of China)
observed that the 'exploitability criterion' contradicted
'the 200 metres depth limit' in that it removed the
limit which was fixed for the purpose of avoiding
uncertainty. UN Doc. A/C0NF.13/C.4/SR.4 (4 March,
1958), A/CONF.13/42, p.4, para. 16. In the hearing
of the North Sea Continental Shelf Cases, Waldock
contended that 'If Article 1 had been intended to

be a definition of the continental shelf merely in
the abstract, the references to adjacency and to the
coast would have been entirely superfluous and even
illogical. But it was not a definition purely in
the abstract; what it was ... was a definition of
the continental shelf in its relation to the coast.
And the purpose of the reference to the adjacency of
the submarine areas to the coast can only have been
to express their propinquity or contiguity to the
coast'. ICJ Pleadings, North Sea Continental Shelf
Vol. II, p.110.

328. I YBILC (1956), pp. 133-134, para. 73.

329. Ibid., pp. 134-35, paras. 80 and 90. Cf. p.135,
paras. 16 and 18.
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gave his interpretation of the words 'adjacent to the coastal

state' in his definition: the adjacent areas ended at the

point where the slope down to the ocean bed began, which was

330
not more than 25 miles from the coast. There must

undoubtedly be continuity between the mainland and the

continental shelf, and the existence of a very broad channel

between the mainland and adjacent submarine areas would

prevent the latter from being regarded as a continental

shelf. This clarification is important for the delimitation

of the continental shelf boundaries.

The chief difficulty in interpreting Article 1 of

the Geneva Convention on the Continental Shelf is to determine

whether the word 'adjacent' implies some limitation upon the
331

seaward extension of the continental shelf. It has been

330. Ibid., p.135, para. 95. In Bonser v. La MacChia [1966]
51 ILR (1978), p.39, Judge Ketts said that the
Australian Parliament selected the expression 'adjacent
to a territory' as being apt to describe waters having
a geographical relation to a territory corresponding
with the geographical relation which 'Australian'
waters have to Australia. He is of the opinion that
the descriptive expressions 'Australia' and 'Adjacent
to the territory' must necessarily be interpreted as
referring to waters which lie in such a physical
relation to Australia in the one case and to a territory
in the other that by reason of that relation the
regulation of fisheries in those waters is relevant
or incidential to the government of Australia or the
territory. See above, Ch. 5.

331. Brown, o£. cit., 13 Juridical Review (1968), p.114;
idem, o]D. cit. , 26 Current Legal Problems (1973),
p.141. In the view of the Government of the French
Republic, the^expression 'adjacent' areas implies a
notion of geophysical, geological and geographical
dependence which ipso facto rules out an unlimited
extension of the continental shelf. The Declaration
of the French Republic 1965. See UN Doc. ST/LEG/SER.D/
3 (1970), p.360.
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argued that the words 'adjacent to the coast' serve as a

limitation of seaward extension based on exploitatility

criterion. Thus, in .the North Sea Continental Shelf Cases,

the Court observed:

by no stretch of imagination can a point on the
continental shelf situated say a hundred miles, or
even much less, from a given coast, be regarded as
'adjacent* to it, or to any coast all, in the normal
sense of adjacency, even if the point concejggd is
nearer to some one coast than to any other.

In the light of the above explanation, the exploitability

test does not consistute a licence for creeping national

jurisdiction over the continental shelf beyond what are

rational limits. Adjacency is measured from the coast.

Thus, in the hearings of the North Sea Continental Shelf

Cases, Waldock interpreted the words 'adjacent to the coast'

as 'adjacent to the baseline of the coast' which is legally

defined in the Geneva Convention on the Territorial Sea and

the Contiguous Zone. Under the 1958 Geneva Conventions, the

baseline of the coast constitutes the coast for legal purposes.

332. ICJ Reports, 1969, p.30, para. 41.
333. Argument of Sir Humphrey Waldock, ICJ Pleadings, North

Sea Continental Shelf, Vol. II, p.93. Art'. 1 of the
Territorial Sea Convention refers to the coastal
state's sovereignty over a 'belt of sea adjacent to
its coast', and the Arts. 3-13 lay down a series of
rules for determining what is to be considered the
baseline of the coast. Art. 76(4)(a) of the Draft
Convention on the Law of the Sea provides that 'the
coastal state shall establish the outer edge of the
continental margin wherever the margin extends beyond
200 nautical miles from the baselines from which the
breadth of the territorial sea is measured'. UN
Doc. A/C0NF.62/L.78 (28 August 1981).
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However, it should be noted that not all states are party

to this Convention.

At the UNCLOS I, the concept of contiguity (or

continuity) no doubt underlay the amendments proposed providing

for geological or distance limits to the continental shelf.

As a basis for the rights of coastal states the

principle of contiguity \\ras relied on by Argentina, citing
334

the Truman Proclamation. The UK expressed the view that

the criterion of exploitation was open to the criticism that
335

it ivould make the extent of the continental shelf uncertain.

The equitable modification to the rule on detached submarine

areas should only apply where they were in 'genuine proximity'

to the continental shelf. The Dominican Republic observed

that the thought underlying the ILC definition was that the

continental shelf was a prolongation of the land, and

therefore, subject to considerations of contiguity and

proximity. The decisive criterion was that of proximity;
336

beyond this point exploitation might be based on occupation.

Peru also considered the principle of proximity was the basis

of the sovereign rights of the coastal state over the

337
continental shelf adjacent to its territory. The Phillipines

334. UN Doc. A/CONF.13/C.4/SR.4 (4 March 1958), A/CONF.13/42,
pp. 2-3, paras. 1-7.

335. Ibid., p.4, paras. 12-14.
336. UN Doc. A/CONF.13/C.4/SR.7 (11 March 1958), A/CONF.13/

42, p.9, paras. 1-3.

337. Ibid., pp. 10-11, para. 17.
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also considered that as the continental shelf was a

continuation of terra firma, the coastal state possessed

over it the same inalienable dominion as over its land

territory ~ - for this reason opposing the exploitability

criterion, and also a depth limit.

It will be evident from the above discussions that

the term 'proximity' is not without legal significance. In

the North Sea Continental Shelf Cases, Waldock contended

that 'proximity [geographical adjacency] to the coast is,

necessarily, the primary criterion for determining the

adjacency of any given maritime area to one state rather

than to another. The element of proximity is inherent

alike in the concept of adjacency to a coast and in the

concept of a state's being the coastal state with reference

to a given maritime area. It is, indeed, the very root of

the special rights accorded in maritime areas to the coastal

339
state as against other states'. He conceived that the

338. UN Doc. A/CONF.13/C.4/SR.17 (24 March, 1958), A/CONF.13/42,
p.41, para. 12. The Philippines asserted that the island
shelves of an archipelago like the Philippines which
formed a continuous submarine platform around the perimeter
of the archipelago and spread inxvards towards its centre,
and which were considered, both under the existing national
legislation of the Philippines and under generally recognised
rules and principles, to constitute part of internal waters
of the coastal state. UN Doc. A/CONF.13/42, p.8, para. 6.
In 1950, Brierly said that the seabed and subsoil over
the continental shelf formed, ipso jure, part of the
territory of the littoral state. I YBILC (1950), p.227.
paras. 8 and 12. Cf. the North Sea Continental Shelf Cases,
ICJ Reports, 1969, p.22, para. 19; Anglo-French Continental
Shelf Arbitration, Miscellaneous No. 15 (1978), Cmnd. 7438.
Award, paras. 165, 174, 191, 194, and 218.

339. Argument of Sir Humphrey Waldock, ICJ Pleadings, North
Sea Continental Shelf, Vol. II, p.93.
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notion of 'propinquity' or 'contiguity' is an integral

element in the recognition of the sovereign rights of the

, „ . 340coastal state.

Jaenicke, however, argued that the concept of the

continental shelf requires a solid geographical connection

of the state's territory with its continental shelf. This

connection must be grounded on a firmer basis than on

proximity to some projecting point of the coast. If

propinquity to the territory of the coastal state has any

significance in the delimitation and allocation of continental

shelf areas to one or the other state, it must be understood

in the much broader; sense of a closer connection with the

state's territory at large. Therefore, distance from some

single point of the coast is not necessarily a criterion for
341

a sufficient natural connection with the state's territory.

The Court held that:

340. Ibid., p.110.
341. Argument of Professor Jaenicke, ICJ Pleadings, North

Sea Continental Shelf, Vol. II, p.7, at p.23. He
argued that it was based on the erroneous assumption
that Article 1 of the Continental Shelf Convention had,
by using the term 'adjacent to the coast' in the
definition of the continental shelf, impliedly
sanctioned some sort of possessory title of the
coastal state, valid ergo omnes as a criterion for
dividing the continental shelf between the adjacent
states. Article 1 of the Continental Shelf Convention

merely to define and to delimit the continental shelf
in its juxtaposition as to the territorial sea, and
the open sea. Ibid., p.19.
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The question of which parts of the continental shelf
•adjacent to1 a coastline bordering more than one
state fall within the appurtenance of which of them,
remains to this extent an open one, not to be
determined on a basis exclusively of proximity ...

What confers the ipso jure title which international
law attributes to coastal state in respect of its
continental shelf, is the fact that the submarine
areas concerned may be deemed to be actually part
of the territory over which the coastal state already
has dominion.

The Court said that although the vague and general

expressions used in different proclamations and conventions

to suggest proximity of area - terms such as 'near', 'close

to its shore','off its coast', 'in the vicinity of',

'Neighbouring the coast', 'contiguous' or 'adjacent to' -

convey a general idea, 'they are capable of a considerable

fluidity of meaning'. Referring to the most commonly used

term 'adjacent to', for instance, the Court observed that

'by no stretch of imagination can a point on the continental

shelf situated, say, a hundred miles, or even much less,

from a given coast, be regarded as 'adjacent' to it, or to

any coast at all, in the normal sense of adjacency, even if

the point concerned is nearer to some one coast than to
343

any other'.

In the Anglo-French Continental Shelf Arbitration, the

Court of Arbitration examined the role of 'proximity' in

determining the appurtenance of an area of continental shelf

342. ICJ Reports, 1969, pp. 30-31, paras. 42-43.
343. Ibid., p.30, para. 41. Cf. Diss. Op. of Judge Morelli,

pp. 201-2; Jennings, ojd. cit. , 18 ICLQ (1969), pp. 825-
26.
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to one state rather than to another. Having observed that

there was 'no necessary, and certainly no complete, identity

between the notions of "adjacency" and "proximity"', it said

that

the question of which parts of the continental shelf
•adjacent to' a coastline bordering more than one
state falls within the appurtenance of which of them
remains to this extent an open one, not to be
determined on a basis exclusively of proximity.

It then continued:

Even if proximity may afford one of the tests to
be applied and an important one in the right
conditions, it may not necessarily by the only, nor
in all circumstances, the most appropriate one.
Hence it would seem that the notion of adjacency,
so constantly employed in continental shelf doctrines
from the start, only implies proximity in a general
sense, and does not imply any fundamental or inherent
rule the ultimate effect of which would be to prohibit
any state (otherwise than by agreement) from exercising
continental shelf rights in re^ggct of areas closer
to the coast of another state.

The passage was interpreted differently by France and the UK.

France contended that 'proximity' did not confer any title

to rights over the continental shelf. In its view, the

implication of the ICJ decision in the North Sea Continental

Shelf Cases was that the principle of continuity of the

coastal state's territory, not of 'proximity', was decisive

in giving title to the continental shelf. The UK hoivever

contended that the ICJ 'did not thereby reject proximity as

a method employable in solving the problem of delimitation'.

What the Court rejected was 'absolute proximity', not

proximity as a method of delimitation.

344. ICJ Reports, 1969, pp. 30-31, para. 42.
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Clearly, the ICJ declined to regard proximity as by

itself a ground of title to areas of continental shelf. But

it recognised that proximity 'may afford one of the tests to

be applied and an important one in the right conditions'.

This would seem to state explicitly that under certain

conditions proximity may be the appropriate test or method

for delimiting the boundary of the continental shelf; but

that in any given case the value to be attached to proximity

as a method of delimitation depends on the individual

circumstances of that case. The Court of Arbitration thus

concluded that it saw no reason to adopt a different view

of the role of 'proximity' in the circumstances of the
345

Channel case.

5. The Formation of the Island Clause

In considering the proper meaning of the island clause

it is right to investigate first the travaux preparatoires

since the definition actually- adopted followed very closely
346

that of the draft Articles of the ILC.

345. Miscellaneous No. 15 (1978), Cmnd. 7438, pp. 52-53,
paras. 80-81.

346. To interpret a treaty, the travaux preparatoires may
by used to prove the true meaning of the text. The
Brown Report of the British Branch of the ILA considers
that the problem of interpreting Article 1 of the
Geneva Convention on the Continental Shelf should be
tackled in three ways; first, by attempting to discover
the ordinary meaning of the .language used; secondly,
by endeavouring to ascertain the intention of the
parties as expressed in the travaux preparatoires;
and thirdly, by trying to find the meaning most
consistent with the function of the Convention.
ILA, Report of the 53rd Conference, Buenos Aires,
1968, p.241. For a full discussion of Art. 1(a),
see Brown, od. cit., Ch. 1, p.3. In the light of
the/



Article 1(b) of the Geneva Convention on the Continental
347

Shelf refers to islands having their own continental shelf.

An island is 'a naturally-formed area of land, surrounded

by water, which is above xvater at high-tide' according to

the definition of the Geneva Convention on the Territorial

^43
sea and the Contiguous Zone. In addition to the kind of

delimitation disputes generated by the uncertain status of

the PCIJ in the case concerning Territorial Jurisdiction
of the International Commission of the River Oder,
documents forming part of the preparatory work of a
treaty are not admissible in evidence as against
states which did not participate in the negotiations
preceding conclusion of the treaty. PCIJ Series A,
No. 23. For treaty interpretation, see Yi-Ting Chang,
The Interpretation of Treaties by Judicial Tribunals
(New York: Columbia U.P., 1933), Ch. V, p.95; Charles
Fairman, 'The Interpretation of Treaties', 20
Transactions of the Grotius Society (1934), p.123,
at p.132; Edward Hambro, 'The Interpretation of
Multilateral Treaties by the ICJ'., 39 ibid. , (1953),
p.235, at p.238; Lord McNair, The Law of Treaties
(Oxford: Clarendon Press, 1961), Ch. XXIII, p.411;
Shabtat Rosenne, 'Travaux Preparatoires', 12 ICLQ
(1963), p.1378; I.M. Sinclair, 'The Principles of
Treaty Interpretation and their Application by the
English Courts', 12 ICLQ (1963), p.508, at pp. 512-17;
idem, The Vienna Convention on the Law of Treaties
(Manchester U.P., 1974), pp. 71-73; Rudolf Bernhardt,
'Interpretation and Implied (Tacit) Modification of
Treaties', 27 Zap RV (1967), pp. 502-3; Maarten Bos,
'Theory and Practice of Treaty Interpretation',
27 Netherlands ILR (1980), pp. 3-38, 135-70.

347. For a useful summary of Art. 1(b) see Symmons, o£. cit.,
pp. 132-133.

348. Art. 10(1). See below, Ch. 7.



584.

islands in effecting division of submarine areas, because

of their non-definition in the Continental Shelf Convention,

and very brief definition in the separate Convention on=

349
the Territorial Sea, islands have given rise to other

kinds of disputes. Because of their value as basepoints

for claims to contiguous submarine areas, title to some

groups of islands has been forcefully disputed.

One of the most difficult issues in the delimitation

of the continental shelf, as we shall see in the next

chapter, is whether small islands are to be included in

determining the submarine boundaries. Small islands may

have full, partial, or no effect on the delimitation of

the continental shelf boundary depending on the criteria

agreed upon by the states in question, or decided in
^ 350

international judicial tribunals.

349. It should be noted that parties to the Territorial
Sea Convention are not necessarily parties to the
Continental Shelf Convention and vice versa, and
that some states are party to neither.

350. See e.g., the question of the delimitation of the
continental shelf between the Republic of Ireland
and the United Kingdom, including those areas ivhich
might be affected by Rockall, is still being discussed
between the two Governments. As the United PCingdom's
Minister of State for Foreign and Commonwealth Affairs
said on 11 February, the two Governments have agreed
in principle to submit the matter to international
arbitration. Hansard, H.C. Debs., Vol. 978, Written
Answers, Col. 466: 11 February 1980; Hansard, H.L.
Debs., Vol. 411, Cols. 1011-12: 7 July 1980.
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When, in 1950, the ILC discussed the Francois

Report, Alfaro hoped the Commission would reject the

expression 'continental shelf, for in some instances the
351

shelf surrounded islands.

In 1951, at an early stage of the travaux preparatoires

the ILC laid down that:

The irord 'continental' in the term 'continental shelf'
as here used does not refer exclusively to continents.
It may apply also to islands to which such submarine
areas are contiguous.

In the discussions, Alfaro did not consider the term

'continental shelf' a very good one, as there might be a

353
submarine shelf contiguous to islands. Amado, however,

354
observed that the term made it possible to include islands.

Hudson, supported by Brierly, expressed the view that the

term 'continental shelf' had entered into general use and

could not give rise to confusion. There was no question of
355

excluding islands. This principle was later confirmed by

the ILC, when the Commission in 1953 considered the problem

of whether islands generated continental shelves. It

concluded in this respect that:

351. I YBILC (1950), p.226, para. 5a. In the Persian Gulf
there was no continental shelf; there were merely
shallow waters.

352. UN Doc. A/1858, Annex, II YBILC (1951), p.141, para. 4.
[italics added].

353. I YBILC (1950), p.272, para. 83.
354. Ibid., para. 4.

355. Ibid., para. 5.
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The expression 'continental shelf' does not imply
that it refers exclusively to continents in the
current connotation of that term. It cove^^also
the submarine areas contiguous to islands.

The Commission did not, however, provide any definition of

'island' in this context.

As noted above, at the 196th Meeting of the ILC in

1953, Yepes proposed an amendment that the term 'continental

shelf' refer to

The seabed and subsoil of the submarine areas

contiguous to the continental or island coasts of
a state, but outside the area of the territorial sea...

Although Alfaro accepted Yepes' pertinent qualification

'submarine areas contiguous to the continental or island

coasts', he thought the term insulaire in the French text

of Yepes' proposal might be better rendered in English by
358

the word 'insular' rather than 'island'.

The 1956 draft of Article 67, as has been noted, was

chiefly based on the Ciudad Trujillo resolution of the Inter-

American Specialised Conference which declared that 'the

seabed and subsoil of the continental shelf, continental

and insular terrace ... adjacent to the coastal state, outside

356. UN Doc. A/2456, II YBILC (1953), p.214, para. 67.
[italics added].

357. I YBILC (1953), p.75, para. 17 [italics added].
358. Ibid., p.76, para. 47; p.77, para. 60. Cf. the 1947

Peruvian Presidential Decree No. 781 concerning the
submerged continental or insular shelf. UN Doc.
ST/LEG/SER.B/l (1951), p.16. See above, Ch. 5.
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359
the area of the territorial sea.. . ' up to depths where

natural resources are exploitable appertained exclusively

to the coastal state. It will be recalled that in the

Garcia Amador proposal, the expression 'submarine areas'

also refers to 'the soil and subsoil of the submarine shelf,

continental and insular terrace ... adjacent to the coastal
360

state outside the territorial sea...' He explained that

the 2nd draft (1953) not only excluded 'continental' and

'insular terrace' but also certain other submarine areas

adjacent to a state's territory which were already being

exploited or were liable to be exploited in the near future.

Frangois^ however, expressed his doubt about the real

meaning of the term 'continental and insular terrace'. He

stressed that the Commission's draft was not intended for

361
study only by experts. In view of the decision already

taken by the Commission and of the practical considerations

involved, Zourek wondered whether it would not be the wisest

course to include a more precise definition of the term

362
'continental shelf' in the comment on the draft article.

359. Resolution 1, Final Act, Inter-American Specialised
Conference on 'Conservation of Natural Resources: The
Continental Shelf as Marine Waters', signed 28 March
1956, p.13, see. above 4.3.

360. I YBILC (1956), pp. 130-31, para. 44 [italics added].
See above, 4.3 and 4.4.

361. I YBILC (1956), p.132, para. 53. Cf. G. Gutierrez,
'La libertad del mare y las plataformas continental
e insulare', Rev, de Derecho Int. (1948), pp. 5-16.

362. • I YBILC (1956), p.134, para. 79.
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The definition of continental shelf in Article 67 of the

ILC's 3rd draft (1956) had not included a reference to

islands, though paragraph 10 of the commentary provided that:

The term 'continental shelf' does not imply that
it refers exclusively to continents in the current
connotation of that word. It also cov^g^ the
submarine areas contiguous to islands.~

The passage was silent as to whether an island would be

allowed to have its own shelf, if the shelf area around

was not connected ivith the shelf of the coastal state, or

whether it generated a shelf by virtue of the fact that it

was simply an independent state. Neither did it show an

intention that the concept of a shelf should be restricted

in certain ways with reference to submarine areas around

364
islands. Thus it is not easy to know how a trough is

deemed to affect the delimiting of a submarine boundary.

The argument invariably depends upon the equitable principle.

Prior to the UNCLOS I, it appears to have been assumed

that the continental shelf concept applied equally to islands

when it was noted that it seemed 'unnecessary' to include in

the Report a separate consideration of islands' shelves, as

363. UN Doc. A/3159, II YBILC (1956), p.297, Commentary
on Art. 67, para. 10...

364. Lars Delin, 'Shall Islands be Taken into Account when
Drawing the Median Line According to Art. 6 of the
Convention on the Continental Shelf?' 41 Nordisk
Tidsskrift for International Ret (1971), p.206,
at p.208.
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the juridical problems raised by the continental shelf also
365

applied to them. There also appeared to be incidental

endorsement in this Report for a feature such as Rockall

to generate a continental shelf. However, if islands

appear on the continental shelf which is continuous from

the land mass, though interrupted therefrom by depths

greater than 200 metres, should they be treated as features

of a single continental shelf or as generating their own

continental shelves? We shall deal with this problem in

a later chapter.

In 1958, at the UNCLOS I, the omission by the ILC

to make a specific reference to islands and the continental

shelf was taken up by the Philippines who sought to add a

second paragraph to Article 67 of the 3rd draft (1956).

365. UN Doc. A/CONF.13/2 and Add 1. UNCLOS, Official Records-
Vol. I: Preparatory Document, Geneva, 24 February -
27 April 1958 (A/CONF.13/37), p.39. See below, Ch. 7.

366. For example, in discussing the legal status of the
'Rockall Bank' which is stated to be 'covered by less
than 200 metres of water and from xvhich emerges a
steep rock', the Report seems to presuppose that if
Britain validly claims sovereignty over the rock,
'the Rockall Bank woulc) be likened to an island shelf'.
Ibid., p.45, para. 48. For discussions see C.R. Symmons
'Legal Aspects of the Anglo-Irish Dispute Over Rockall',
26 Northern Ireland Legal Quarterly (1975), p.65;
idem, The Maritime Zones of Islands in International
Law (The Hague: Martinus Nijhoff Publ., 1979), pp. 134-35;
P. Birnie, 'Rockall: A Problem of the Delimitation of the
British Continental Shelf', Proceedings and Papers of
the Fifth Commonwealth Law Conference, p.441; E.D. Brown,
'Rockall and the Limits of National Jurisdiction of the
U.K.' 2 Marine Policy (1978), pp. 181-211, 275-303.
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It read:

All reference in these articles to 'continental shelf'
shall be understood to apply also to similar submarine
areas ad^g^ent to and surrounding the coasts of
islands.

A similar proposal was also submitted by the Netherlands

that Article 67 should begin with a paragraph providing:

1. For the purposes of these articles the term
•continental shelf' comprises also the c^gginental
slope, island-shelves and island-slopes."

As the ILC had not mentioned the 'island-shelves' and 'island-

slopes', Brazil was against such an amendment. The use of

those terms, in its opinion, would create a new element of
369

doubt and make the text unnecessarxly complicated.

If the Netherlands' proposal were approved, the
1

Philippine amendment would become redundant. The Philippines

urged the Conference to legislate and to lay down beyond any

doubt Ttfhether the articles relating to the continental shelf

applied equally to corresponding areas round the coasts of
370

islands. It would of course be possible, in drafting the

Convention, to add an interpretative footnote on the lines

of paragraph 10 of the ILC's commentary, but the Netherlands

367. UN Doc. A/C0NF.13/C.4/L.26, A/CONF.13/42, p.133.
[italics added].

368. UN Doc. A/CONF.13/C.4/L.18, A/CONF.13/42, p.35,
para. 6. [italics added].

369. UN Doc. A/CONF.13/42, p.36, para. 15.

370. UN Doc. A/CONF.13/42, p.38, para. 4.
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delegation considered that it would be better to make the

371
point clear in the text itself. The Colombian delegation

admitted that the term 'continental shelf' would also apply

to islands in the generally accepted use of that word, with
3

the exception of islets forming part of a continental shelf.

The United Arab Republic also maintained the 'island' shelves
373

should have the same status as the 'continental' shelves.

374
In explaining the Joint Netherlands-UK proposal, the UK

delegation sought in paragraph 1 to make clear that the

provisions also applied to the seabed and subsoil of all
375

submarine areas adjacent to the island coasts. Yugoslavia

was also in favour of a provision concerning the continental
376

shelf of islands. According to the draft Article 67 as

adopted, Sweden remarked, islands were recognised as having
377

a continental shelf of their own. It is a general rule

371. UN Doc. A/CONF.13/42, p.39, para. 8.
372. Ibid., p.41, para. 6.

373. Ibid., p.27, para. 5.

374. It reads: 'The provisions of the following articles
shall apply to the seabed and subsoil of submarine
areas contiguous to the outer limit of the territorial
sea ... including ... the submarine areas contiguous
to islands'. UN Doc. A/CONF.13/C.4/l.32, A/CONF.13/42
p.135.

375. UN Doc. A/CONF.13/42, p.41, para. 10.
376. Ibid., p.42, para. 17.
377. Ibid., p.84, para. 7.
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that islands should have their own continental shelves.

Italy believed, however, that certain situations formed an

370
exception to the general rule. ° In view of the great

variety of size of islands, the Unsupported by the United

States^proposed that islands should be treated on their
379

merits.

The ILC's text for article 67 was amended by the

330
Philippines to include islands and it was adopted in Geneva.

Consequently, the provision was incorporated in Article 1

of the 1958 Geneva Convention on the Continental Shelf which

explicitly recognises that islands (just as much as continents

in the normal connotation of that expression) give rise to

rights over the continental shelf adjacent to their coasts

in favour of the state which exercises sovereignty over the

islands, though it does not define them.

378. Ibid., para. 8.
379. Ibid., p.95, para. 22. See subsequent practice e.g.,

Anglo-French Continental Shelf Arbitration, Miscellaneous
No. 15 (1978), Cmnd. 7438. The delimitation of the
sea-bed of the Persian Gulf presents difficulties
because of the appearance of many islands, islets,
reefs and shoals. For details, see Ali A. El-Hakim,
The Middle Eastern States and the Law of the Sea

(Manchester U.P., 1979), Ch. 3, p.83; Charles G.
McDonald, Iran, Saudi Arabia, and the Law of the Sea
(Westport Connecticut: Greenwood Press, 1980),
pp. 123-40; Sayed Hassan Amin, International and
Legal Problems of the Gulf (London: Middle East and
North African Studies Press, 1981), Chs. 5, 6 and
7,-pp. 97-139. The Aegean Sea Continental Shelf
Case, ICJ Renorts, 1976, p.3. See below, Ch. 7.

380. UN Doc. A/CONF.13/42, p.47, para. 14.
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To conclude, the travaux preparatoires show that the

expression 'continental shelf' did not mean that it was

exclusively confined to 'continents' in the usual meaning

of the term but that it also covered submarine areas

adjacent to 'islands'. Moreover, the travaux preparatoires

did not provide a definition of 'islands', and were silent

as to whether an island would be allowed to have its own

shelf if the shelf area around it was not connected with

the shelf of the coastal state; or if an island was simply

an independent state; or that the notion of a shelf should

be restricted in certain ways with reference to submarine

areas around islands. With this in mind, it must be

presumed that the text does not make any distinction between

a shelf area outside the coasts of islands. Because of the

wide shelf areas and the numerous islands which are situated

all over the world, it would be a very difficult task in

practice to establish criteria for distinguishing between

islands generating their o\vn shelves and other islands.

Furthermore, unlike Article 1 of the 1958 Geneva Convention

on the Continental Shelf, Article 76 of the Draft Convention
3S1

on the Law of the Sea makes no reference to islands.

Instead, the 'Regime of Islands' is established in Part VIII

of the Draft Convention. Under Art. 121(1) an island is

defined in language identical to that of Article 10(1) of

the 1958 Geneva Convention on the Territorial Sea and the

Contiguous Zone:

381. UN Doc. A/CONF.62/l.78 (28 August 1981).
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An island is a naturally formed area of land,
surrounded by water, which is above water at
high tide.

Nor does the general rule of Article 121(2) of the Draft

Convention differ in substance from the corresponding rules

382
of the Geneva Conventions:

Except as provided for in paragraph 3, the territorial
sea, the contiguous zone, the exclusive economic zone
and the continental shelf of an island are determined
in accordance with the provisions of this Convention
applicable to other land territory.

Under paragraph (3) of the same article, 'rocks which cannot

sustain human habitation or economic life of their own shall

have no exclusive economic zone or continental shelf'.

However, this is an entirely new rule which we shall discuss

fully in the next chapter.

As this exhaustive account reveals virtually all the

modern problems concerning the definition of the continental

shelf were discussed by the ILC and at UNCLOS I. However the

solutions arrived at were disturbed by advancing technology, the

growing number of states and their development needs. Thus

different solutions have been arrived at by UNCLOS III as we

have seen. In the following chapter, we shall examine the

international law concerning islands* effects on delimitation.

382. Art. 1(b) of the Convention on the Continental Shelf
and Arts. 10(2) and 24(2) of the Convention on the
Territorial Sea and the Contiguous Zone.
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CHAPTER 7

WHOSE IS THE BED OF THE SEA? THE PROBLEM OF

CONTINENTAL SHELF DELIMITATION IN RELATION

TO SMALL ISLANDS

1. Introduction

One of the striking features of the development of

international law in this century has been the progress of

the Third United Nations Conference on the Law of the Sea

(UNCLOS III). The function of this Conference is to produce

one treaty on all law of the sea issues.

Although islands are not fundamentally very important

to all the states participating in the Conference, there is

an immense diversity of difficult problems arising from

island situations which need to be examined. As Jennings has

seated, the matter of islands is an important one 'which is

difficult and delicate and greatly affects practically every-

thing else' concerning the law of the sea.

1. R.Y. Jennings, 'The Santiago Conference and the Future*'
in Robin Churchill, K.R. Simmonds et al, (ed), New
Directions in the Law of the Sea. Vol. Ill (London: The
British Institute of International and Comparative Law,
1973), p.16. Lauterpacht notes that 'neither the 1958
Continental Shelf Convention or the current Law of the
Sea draft attempts to deal with this problem - which is
very understandable having regard to the existence of
so many unresolved 'island* situations, e.g. in the
Aegean Sea and the Torres Straits as well as the area

presently under consideration. The effect of islands
must, therefore, be assessed as part of the more general
problem of delimitation'. Eli Lauterpacht, 'Oil and Gas
Resources of British Waters - Some Problems of Inter¬
national Law', Proceedings of International Bar
Association - Section on Business Law, 1978, Paper No. 34.
In addition to the kind of delimitation disputes generated
by/
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The legal regime of islands and the delimitation of sea

areas in relation to islands should be dealt with as two separate

problems. Whereas the former concerns an island1s right to its

own exclusive area of jurisdiction, the latter weighs up the

convenience or otherwise of taking an island as the basepoint

for drawing delimitation. In particular, small islands give

rise to legal problems of a difficult and complex sort in the

delimitation of continental shelf boundaries between adjacent

and opposite states.

What is the effect of islands on the delimitation of

submarine boundaries between two or more states? What other

factual circumstances are to be taken into account? As we

shall see, the answers to these questions, contained in the

1958 Convention on the Continental Shelf and of customary

international law do not appear to be satisfactory.

This chapter will be primarily concerned with an

examination of the existing principles of international law

which would govern such issues. The separate but important

issues of submarine boundary delimitation in respect of

isolated small islands, and island chains forming archipelagoes

by the uncertain status of islands in effecting
submarine boundaries, islands have given rise to other
kinds of disputes. Because of their value as basepoints
for claims to contiguous submarine areas, title to some
groups of islands has been forcefully disputed. P.W.
Birnie, 'Contemporary Maritime Legal Problems', in
R.P. Barston and Patricia Birnie, The Maritime Dimension
(London: George Allen & Unwin, 1980), p.185.
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will also be considered, since they are relevant to the

specific problems of delimitation in the East and South

China Seas which are the subjects of this dissertation.

2. What is an Island?

2.1 Definition of the Concept

The word 'island" is generally used to describe 'a mass

2
of land (not a continent) surrounded with water". The Concise

Oxford Dictionary of Current English defines 'island" as 'a

3
piece of land surrounded by water*. The Universal Webster:

An English Dictionary denotes 'island' as a 'body of land,
4

smaller than a continent, which is surrounded by water'. The

Random House Dictionary of the English Language indicates

'island' as *a tract of land surrounded by water, and not large

enough to be called a continent'.5 The Encyclopedia Britannica

2. Chambers Twentieth Century Dictionary. 1975, p.696. Some
writers would extend the definition by saying *a piece of
land less than continental size which, under normal
condition, is entirely surrounded by water'. See J.C.
Swayne, A Concise Glossary of Geographical Terms, 2nd
ed. (London; George Philips & Son, 1962), p.81.- - - - - -

3. The Concise Oxford Dictionary of Current English. 6th
ed. 1976, p.573. Cf. Oxford English Dictionary (Oxford
U.P. , 1971), p.503, Col. 1, defn. 1.

4. The Universal Webster; An English Dictionary. Compiled by
Sidney Fuller & Mrs. R. Fuller (London; Hodder & Stoughton
1958), p.189. Some writers would clarify the definition
by saying 'a piece of land completely surrounded by water,
Sir Dudley Stamp (ed), A Glossary of Geographical Terms.
2nd ed. (London; Longmans, 1966), p.265; idem (ed),
Longmans Dictionary of Geography (London; Longmans, 1966),
p.210.

5. The Random House Dictionary of the English Language

(The Unabridged Ed., 1967), p.755.
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designates 'island' as an area of land smaller than a continent

and entirely surrounded by water.^
It is rather difficult to state precisely and comprehensively

the definition of an island. By modern standards there are

certain defects in these standard dictionaries' definitions of

the generic term island, for they mention almost nothing of

low-water or high-water situations.

Islands have been more specifically described by U.S.

Department of State geographer, Robert D. Hodgson as follows:

Smaller in size than continents but situated above
mean high water at all times are more than one half
million pieces of distinctly sub-continental land
territory.

6. Encyclopedia Britannica, Vol. 12, 1969, p.681.
7. Robert D. Hodgson, 'Islands: Normal and Special

Circumstances', Law of the Sea: The Emerging Regime of
the Oceans, ed., by John King Gamble, Jr. and Guilio,
Proceedings of Eighth Annual Conference, Law of the
Sea Institute, June 18-21, 1973 (Cambrdige, Mass:
Ballinger 1973), p.139 (hereinafter Hodgson). There
are, at least, seven traditional criteria of an island
which can be isolated for the purposes of international
law: (a) an area of land; (b) of natural formation;
(c) of sufficient size; (d) surrounded by water;
(e) above water at high tide; (f) with human habitation,
or the capacity thereof; (g) having economic viability
or defence value. Of these seven criteria, only four,
namely (a), (b), (d) and (e) can be said to be
explicitly spelt out in the existing definition of an
'island' in Article 10 of the 1958 Geneva Convention
on the Territorial Sea and the Contiguous Zone. For a
full discussion, see Clive Ralph Symmons, The Maritime
Zones of Islands in International Law (The Hague:
Martinus Nijhoff, 1979), Ch. 2, p.9.
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2.1.1 The Hague Codification Conference 1930

The question of what constitutes an island was submitted

to participating governments by the preparatory committee of

the League of Nations for the purpose of the Hague Codification

Conference of 1930. South Africa, Germany, Australia, Denmark,

Egypt, Estonia, U.S.A., Finland, Great Britain, India, Japan,
Q

Norway, New Zealand, Netherlands, Rumania and Sweden replied.

The United Kingdom Government replied as follows:

An island is a piece of territory surrounded by water
and in normal circumstances permanently above high
water. It does not include a piece of territory not
capable of effective occupation and use.

His Majesty's Government considers that there is no
ground for claiming that a belt of territorial waters
exists round rocks and banks not constituting islands
as defined above, and would view with favour an
international agreement to this effect in order that
there may be no doubt as to the status of the waters
round such rocks and banks a^d round artificial
structures raised upon them.

This, to a certain extent, answered the definitional question

of islands but during the Conference there was some dispute

as to the legal requirements for the existence of an island.

According to one usage, an island was an area of land which

8. League of Nations Doc. C.74 M.39 1929. Official Doc.,
Conference for the Codification of International Law,
The Hague, 1930, 24 AJIL Suppl. (1930), pp. 34 jet seq.

9. Lord McNair, International Law Opinions, Vol. 1
(Cambridge U.P., 1956), p.379.
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could be effectively occupied and used. According to another

usage an island was a naturally formed area which showed above

the sea.

The view of many governments that in order to have

territorial waters an island must be capable of occupation

and use was not adopted at the Conference. It was, however,

finally accepted that an island should be permanently above

the level of high-tide.

The rule adopted by the Sub-Committee II of the Second

Commission, included the following draft of a provision with

reference to 'islands':

Every island has its own territorial sea. An island
is an area of land, surrounded by y^ter which is
permanently above high-water mark.

Accordingly, it is suggested that 'an area of land' is

to be understood as: 'an appreciable surface above the sea

visible in normal water conditions', and it is only when an

island, natural or artificial, fulfils this condition that

10. At the 260th- meeting of the ILC, H. Lauterpacht suggested
the words 'and capable of effective occupation and
control' should be added. I YBILC (1954), p.92, para. 18.
Geographical factors may, in theory, prevent the
acquisition of territory; i.e. owing to its geographical
characteristics, it is not susceptible to acquisition.
Cf. N. Papadakis, The International Legal Regime of
Artificial Islands (Leyden: A.W. Sijthoff, 1977), p.91.

11. Acts of the Hague Conference, 1930, Vol. Ill, p.219;
Report of Second Commission. C.230 M.117, 1930 V., p.131.
Cf. Art. 10 of the Provisional articles concerning the
Regime of the Territorial Sea, UN Doc. A/2693, II YBILC
(1954), p.156, Art. 10.
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it possesses the juridical status of an island and can qualify
12

for the possession of territorial waters.

The reason why Sub-Committee II decided not to exclude

artificial islands 'provided these are true portions of

territory' was that it is sometimes extremely difficult to

tell whether an island is natural or artificial. For example,

if a natural island is in the process of gradually disappearing

beneath the waves and it is decided to erect earthworks so

as to keep the island above the level of the sea, it is not

13
altogether clear whether that island is natural or artificial.

2.1.2 International Law Commission 1956 Draft

Article 10 of the text evolved by the ILC in 1956 is

consistent with the draft of the 1930 Hague Conference. It is

accepted that every island has its own territorial sea, and

that an island is an area of land, surrounded by water, which
14

in normal circumstances is permanently above high-water mark.

12. 'The definition of the term "island" does not exclude
artificial islands, provided there are true portions of
the territory and not merely floating works, anchored
buoys etc.', League of Nations Doc. C.230 M.117, 1930
V., p.13.

13. D.H.N. Johnson, 'Artificial Islands', 4 ILQ (1951), p.203;
H. Charles, 'Les lies Artificielles', 71 RGDIP (1967),
p.342; A.M.J. Heigmang, 'Artificial Islands and the Law of
Nations', 21 Netherlands ILR (1974), p.139; J. Levy-Morelle,
'L'ille Artificielle de Zeebrugge et le Droit International',
11 Revue Beige de Droit International (1975), p.161;
Papadakis, o£. cit., p.91; D.W. Bowett, The Legal Regime of
Islands in International Law (Dobbs Ferry, New York:
Oceana, 1979), p.118.

14. UN Doc. A/3159. II YBILC (1956), pp. 253, 270. H.
Lauterpacht suggested that the words 'in normal circumstances'
should be inserted before the words 'permanently above high-
water mark'; that would cover exceptional cases.
Spiropoulos, however, observed that Lauterpacht's proposal
did/
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But the commentary did in fact clear up some doubts:

Article 10 was applicable both to islands situated in the

high seas and to islands situated in the territorial sea.

In the case of the latter, their own territorial sea will

partly coincide with the territorial sea of the mainland.

The presence of the island will create a bulge in the outer

limit of the territorial sea of the mainland. The same idea

can be expressed in the following form:

Islands, wholly or partly situated in the territorial
sea, shall be taken into consideration in determining
the outer limit of the territorial sea. In addition,
an island is understood to be any area of land
surrounded by water which, except in abnormal
circumstances, is permanently above high-water mark.

2.1.3 Geneva Conventions 1958

The 1958 Geneva Convention on the Territorial Sea and

the Contiguous Zone in Article 10(1) defines an island as a

naturally-formed area of land, surrounded by water, which is

above water at high-tide, and states that it is to be treated

in the same way as other land areas for the purposes of

delimiting the territorial sea. Such a definition, in the

first place, excludes any type of artificial island from the

legal concept of an island. The exclusion of artificial islands

was thus incorporated into Article 121(1) of the Draft

did not seem essential as the concept of 'normal
circumstances' was plied in the original draft. There
was nothing objectionable in it. I YBILC (1954), pp. 92,
para. 17; 93, para. 32. The term 'island' is defined
as 'a naturally formed area of land surrounded by
water, which is above water at mean high-water tides'.
Art. 1, Kuwait Decree of 17 December 1967 UN Doc.
ST/LEG/SER.B/15 (1970), p.97.
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Convention on the Law of the Sea, which defines an island as

a 'naturally formed area of land'.^""5 Evidently, this

definition is more restrictive than that put forward both

at the 1930 Hague Codification Conference and by the ILC;

by omitting the adverb 'naturally* it was intended to cover

artificial islands as well. The definition moreover precludes

rocks that only remain dry at low tide from being classified

as islands, even if they seat lighthouses or other permanently

visible installations.

Islands may be considered under two classifications,

either as fringing islands, in which case they may be used

t© delimit a mainland coastline, or as separate geographic

entities, in which case the ordinary rules relating to the

measurement of the territorial sea will apply.

In effect Article 10(1) recognized that two criteria

alone determine whether a land mass completely surrounded

by water does or does not generate a field of territorial

waters, namelys

(a) the land mass must be a naturally formed area of

land and not an artificial one/^ e.g. an installation erected

15. UN Doc. A/C0NF.62/L.78 (28 August 1981)(hereafter
cited as Draft Convention on the Law of the Sea).

16. H. Lauterpacht suggested that the word 'natural' should
be inserted before the words 'area Of land*. That would
exclude artificial islands... it would also rule out
technical installations, lighthouses and even, possibly,
the villages built on piles. In his view no lighthouse
or artificial structure should have a territorial sea

of its own. UN Doc. A/CN.4/SR.260 (2 July 1954), I YBILC
(1954), p.91, para. 16. Pal observed that the term 'island*
was applied only to natural formations; with regard to
islands/
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on the seabed; and

17
(b) it must always be above water at high tide.

Permanently submerged reefs, banks or shoals cannot generate

territorial waters.

Under this Convention an island, no matter how small,

has its own belt of territorial sea, provided it lies at a

distance from the coast of more than twice the breadth of

18
the territorial sea measured from its baselines. Islands

in that limited sense, he believed, it was generally
accepted that they had their own territorial sea,
whether they were in the high seas or in the territorial
sea of a state. Ibid.. para. 28. Cf. Sir Gerald
Fitzmaurice, 'Some Results of the Geneva Conference
on the Law of the Sea1, 8 ICLQ (1959), p.85; Bowett,
op. cito, pp. 2-5.

17. For contrast, see Art. 1(c) of the Saudia Arabia Royal
Decree No. 33 (16 February 1958) which provides that
(the term "island" included any islet, reef, rock, bar
or permanent artificial structure not submerged at
lowest tide *. UN Doc. ST/LEG/SER.B/15 (1970), p.114.

18. Art. 11(1) ©f the Geneva Convention on the Territorial Sea
and the Contiguous Zone. For this purpose a rock, provided
it is visible at all states of the tide, generates its
©wn territorial sea. A low tide elevation is not an

island for this purpose, as may be inferred from Art. 4(3)
of the same Convention. Cf. R. v. Kent JJ. ex parte Lye
(1967) 2 Q.B. 153. The Gulf States claim territorial sea
rights for all 'islands* regardless of their size and
natural conditions. For instance, Art. 1 of the Saudi
Arabian Decree no. 33 concerning the Territorial Waters
(16 February 1958) defines the term 'island* as any
'islet, reef, rock, bar or permanent artificial structure
not submerged at lowest tide'. UN Doc. ST/LEG/SER.B/15
(1970), p.114; Arts. 1 and 2 of the Kuwaiti Decree of
17 December 1967, claims territorial sea rights for
all Kuwaiti islands. Ibid.. pp. 96-97.
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within a distance of twice the territorial sea from the coast

19
are natural appendages of it, and a straight baseline may

be drawn between such islands if they form a fringe in the

20
immediate vicinity of the coast. Moreover, Article 1(2)

of the Continental Shelf Convention provided in addition that

every island may have its own submarine areas. For instance,

in the Anglo-French Continental Shelf Arbitration the United

Kingdom put its case regarding the Channel Islands region on

the basis that these islands had their own continental shelf

21
which, in fact, joined with that of the UK mainland.

If an island arises of new within the territorial

maritime belt, it accrues to the land of the littoral state,

and the extent of the maritime belt is to be measured from

the shore of the new-born island. If islands arise on the

high seas outside the territorial maritime belt, they belong

to no state and they may be claimed by any state, which in

that way acquires the island's territorial waters and its

continental shelf.

19. See, e.g. The Anna (1805) 5 Ch. Rob. 373, 2 BILC 694;
Bulaaa Island Arbitration (1870), Moore, International
Arbitration. II, p.1909; Secretary of State for India v.
Sri Raja Chelikana Ramo Rao (1916) 85 LJPC 222; 32 TLR
652; 2 BILC, 841. Art. 2 of the Omani Decree of 17 July
1972 states that the territorial sea of Oman should be
measured from the low-water line of the coast of the
mainland or of am island, rock, reef or shoal not more
than twelve nautical miles distant from the mainland
or another island, rock, reef, or shoal, where the
coast faces open sea*. UN Doc. ST/LEG/SER.B/16 (1974),
p.23.

20. Art. 4(1) of the Geneva Convention on the Territorial
Sea and the Contiguous Zone, Cf. Anglo-Norwegian Fisheries
Case, ICJ Reports, 1951, p.116. See below 2.4

21. Miscellaneous No. 15 (1978), Cmnd. 7438, p.84, para. 169.
(hereafter cited as Channel Award).
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It can be concluded from the above Articles in the

Territorial Sea Convention that, for the purposes of marine

22
boundary determination, islands will or may affect:

(a) the seaward limit of a nation or territory;
(b) territorial sea boundaries between adjacent or

opposite states; and
(c) the limit of jurisdiction on the seabed beyond.

2.1.4 The United Nations Sea-Bed Committee 1968-73

The problem of the existence of islands assumes

particular importance in relation to the delimitation of the

submarine boundaries between coastal states. This was the

reason why Greece and Turkey, bordering the Aegean Sea,

presented various proposals to the United Nations Sea-Bed
23

Committee.

In a working paper, the PRC suggested that 'the breadth

and limits of the territorial sea as defined by a coastal

state are, in principle, applicable to the islands belonging
24

to that state'.

22. Hodgson, o£. cit., p.147.
23. See e.g., Greece: draft article under item 19, Regime

of Islands, UN Doc. A/AC/138/SC.11/L.29 and Corr. 1;
Turkey: Proposal for a study on islands, UN Doc. A/AC.138/
SC.11/l.50. UN General Assembly Official Records: 28th
Sess. Suppl. No. 21 (A/9021), Report of the Committee on
the Peaceful Uses of the Sea-bed and the Ocean Floor

Beyond the Limits of National Jurisdiction. Vol. 3
(New York: United Nations, 1973), pp. 70, 105.

24. UN Doc. A/AC.138/SC.ll/L.34. UN General Assembly Official
Records: 28th Sess. Suppl. No. 21 (A/9021), Report of the
Committee on the Peaceful Uses of the Sea-bed and Ocean
Floor Beyond the Limits of National Jurisdiction, Vol. 5
(New York: United Nations, 1973) (SC.1l/WG/Paper No. 4),
19(b), p.5.
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Draft articles on exclusive economic zones submitted

25
by 14 African states were intended to include one article

entitled 'Regime of Islands', by which the sea areas of

islands should be determined according to all relevant factors

including, inter alia: (a) the size of islands; (b) population;

(c) their contiguity to the principal territory; (d) whether

or not they are situated on the continental shelf of another

territory; (e) their geological and geomorphological structure

and configuration.^
In a working paper on certain specific aspects of the

Regime of Islands in the context of the delimitation of the

marine spaces between neighbouring states, Romania suggested

that uninhabited islets and small islands without economic

life, which are situated on the continental shelf of the coast,

do not possess any apsects of the 'continental shelf' or

other marine space of the same nature; that such islands may

have waters, the extent of which should be determined by

agreement, and that the waters thus determined should not

25. UN Doc. A/AC.138/SC.1l/L.40. Ibid. (SC.ll/WG/Paper No. 4)
6.1, p.9; 6.5, p.49; 6.6.1, p.61; 6.6.3, p.71; 6.7.3,
p. 82.

26. A draft article under article 19 entitled Regime of
Islands submitted by 4 African States (Cameroon, Kenya,
Madagascar and Turkey), UN Doc. A/AC.138/SC.11/L.43.
UN General Assembly Official Records: 28th Sess. Suppl.
No. 21 (A/9021). Report of the Committee on the Peaceful
Uses of the Sea-bed and the Ocean Floor Beyond the Limits
of National Jurisdiction. Vol. 4 (New York: United
Nations, 1973), p.161.
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affect marine spaces which belong to the state or to

27
neighbouring states. ,

28
2.1.5 The Draft Convention on the Law of the Sea, 1981

The Third United Nations Conference on the Law of the

Sea, at its 55th plenary meeting on 18 April 1975, decided

that the Chairmen of the three main committees should each

prepare a single negotiating text covering the subjects

entrusted to his committee. The President of the Conference

stated that the single negotiating text would be informal in

character, and would not prejudice the position of any

delegation, nor would it represent any negotiated text or

29
accepted compromise. This and subsequent negotiating texts

do not bind states in any way or affect existing proposals or

preclude new ones. Yet, they represent to a certain extent,

the compromises which have received a consensus and could

therefore comprise a new custom of international law. In

its present form, much of the text of the Draft Convention

represents an internationally agreed set of principles.

Indeed, in many instances, the international community has

given the agreed terms of the Draft Convention the status

27. UN Doc. A/AC.138/SC.ll/L.53. Ibid., Vol. 5 (SC.11/
WG/Paper No. 4), 19(b), p.6.

28. UN Doc. A/CONF.62/L.78 (28 August 1981).
29. UN Doc. A/CONF.62/WP.8, Pt. II, p.l.
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of law, by conducting themselves in a manner which clearly

denotes an acceptance on their part of some of its provisions

as customary law, with an expectation of reciprocity. In

the latest session of the UNCLOS III, which ended in New

York on 30 April 1982, 130 countries adopted that the text
30

be opened for signature later this year.

Article 121 of the Draft Convention on the Law of the

Sea presents some important definitions and criteria concerning

the regime of islands, namely thats

1. An island is a naturally formed area of land,
surrounded by water, which is above water at high tide.
2. Except as provided for in paragraph 3, the territorial
sea, the contiguous zone, the exclusive economic zone
and the continental shelf or an island are determined
in accordance with the provisions of this Convention
applicable to other land territory.
3o Rocks which cannot sustain human habitation or

economic life of their own will have no exclusive
economic zone or continental shelf [although they can
have a territorial sea].

30. Financial Times, 1 June 1982, p.13; The Times. 3 May
1982, p.6. Cf. Clive Parry, The Sources and Evidences
of International Law (Manchester U.P„, 1965), pp. 13-19;
Sir Gerald Fitzmaurice, 'Some Problems Regarding the
Formal Sources of International Law' Symbolae Verzijl
(La Hayes Martinus Nijhoff, 1958), p.153; Anthony
D'Amato, 'On Consensus', 8 Canadian YBIL (1970), p.1043;
S.P. Sinha, 'Identifying a Principle of International
Law Today*, 11 Ibid., (1973), p.106; Michael Akehurst,
'Custom as a Source of International Law*, 47 BYIL
(1974-75), p.l; R.M. Walden, 'The Subjective Element
in the Formation of Customary International Law'
12 Israel LR (1977), p.344; Iain MacGibbon, 'Custom,
Practice and Mistaken Identity' publication [in
4 Journal of International Relations (1982)]
forthcoming. See above, Ch. 6.

31. UN Doc. A/CONF.62/L.78 (28 August '1981).
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International practice is unambiguous in putting islands

and the mainland on the same footing for purposes of attributing

state sovereignty over each single island, together with its

surrounding territorial waters and relative continental shelf.

This appears to mean that the distinction in the text between

islands and semi-submerged rocks is only relevant beyond the
32

limits of the territorial sea. In practice, a coastal state

is fully at liberty to utilise such rocks in drawing its

baseline, thus likening them to islands. Since the 'rocks'

envisaged by the Article 121(3) cannot be treated as semi-

submerged rocks insofar as they are commonly qualified as

islands, the view that such 'rocks* may be used to draw the

baseline of the territorial sea from which the continental shelf

and economic zone are also to be measured should be maintained.

Otherwise while still enjoying formally the status of islands

they would have a legal status inferior even to that of semi-

submerged rocks.

One may ask: what distinguishes a rock from an island?

and what is meant by 'cannot sustain human habitation or

economic life of their own'? From the Travaux preparatoires

of the UNCLOS III it seems that a rock is intended to refer

32. Art. 121(3) has expressly rejected the traditional
equating of islands with the mainland as far as the
continental shelf and economic zone are concerned by
drawing a distinction between islands with the same

legal standing as the mainland, and rocks: the latter
being entitled solely to a territorial sea. For
discussion, see Maria Silvana Fusillo, 'The Legal
Regime for Uninhabited 'Rocks' Lacking An Economic
Life of Their Own', 4 Italian YBIL (1978-79), p.47.
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33
to a smaller-sized island.

In that case, what does 'a smaller-sized island' mean?

The International Hydrographic Bureau (IHB) formulated

mathematical definitions for small islets (1 to 10 square

kilometres), isles (10 to 100 square kilometres) and islands
6 34

(100 to 5 x 10 square kilometres). If a 'rock' in this

hierarchy were to be smaller than a 'small islet', then the

33. See e.g., the draft Text submitted by a group of African
States, UN Doc. A/C0NF.62/C.2/l.62/Rev. 1. Fusillo,
op. cit. , 4 Italian YBIL (1978-79), p.51; Robert D.
Hodgson and Robert W. Smith, 'The Informal Single
Negotiating Text (Committee II): A Geographical
Perspective', 3 ODILJ (1976), pp. 230-31.

34. Mitchell P. Strohl, The International Law of Bays (The
Hague: Martinus Nijhoff, 1963), p.69, note 6. The then
Geographer of the U.S. State Department considered
islands as being separate from the mainland, and smaller
formation than the mainland by their size, and defined
all of these formations as follows:

(1) rocks, less than .ool square miles in area;
(2) islets between .001 and 1 square mile;
(3) isles, greater than 1 square mile but not more than
1,000 square miles; and
(4) islands larger than 1,000 square miles.
Islands: Normal and Special Circumstances, The Geographer,
Bureau of Intelligence and Research (INR), US Department
of State, RGES-3, December 10, 1973. Washington D.C., p.17;
see also Hodgson, o£. cit.t Law of the Sea: The Emerging
Regime of the Ocean, pp. 150-51. Sir Dudley Stamp defines
(1) Rock: any formation of natural origin which is part
of the earth's crust or lithosphere, usually consisting
of a mixture of minerals;
(2) Islet: a little island, an eyot or ait.
(3) Isle: a portion of land entirely surrounded by water.
(4) Island: a piece of land completely surrounded by
water. See Stamp (ed) A Glossary of Geographical Terms
op. cit. , pp. 399-400, 265; idem, Longmans Dictionary
of Geography, op. cit., pp. 356, 210-11.
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area of a rock would be less than 1 square kilometre
35

(0.3906 sq. ml. or 1 million sq.m.).

Since Hodgson categorized a rock as an area less than

0.001 square miles in area (27,878 sq. ft. or 2,590 sq. m.),
36

and an island as an area larger than 1,000 sq. miles.

Compared to these two hierarchies, the International Hydro-

graphic Bureau 'rock* is nearly 400 times larger than the

other quantification. If the Hodgson definition is accepted

as a reasonable limit, then to what islands would the term

apply? If we accept the definition of rock as being the

smallest hitherto proposal, a rock must be smaller than
37

2,590 sq. m.

Turning to the second question, the definition does

not refer to uninhabited rocks but rather to uninhabitable

rocks. It is assumed that some uninhabited rocks may have

continental shelves because they could sustain human habitation

or they could have an economic life of their own. The

human habitation/economic life criterion is not new.

Resolution 4 of the Imperial Conference, 1923 provides

that:

35. Hodgson and Smith, ojd. cit. , 3 ODILJ (1976), p. 230.
36. Hodgson, o£. cit., Law of the Sea; The Emerging Regime

of the Oceans, pp. 150-51.

37. Hodgson and Smith, o£. cit.
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The word 'island' covers all portions of territory,
permanently above high water in nggmal circumstances
and capable of use or habitation.

In an explanatory memorandum, it is stated that:

22. The phrase 'capable of use or habitation' has
been adopted as a compromise. It is intended that
the words 'capable of use' should mean capable,
without artificial addition, of being used throughout
all seasons for some definite commercial or defence

purpose, and that 'capable of habitation' should mean
capable, without artificial addition, of permanent
human habitation.
23. It is recognised that these criteria will, in
many cases, admit of argument, but nothing more
definite could be arrived at in view of the many

divergent considerations involved. It is thought
that no criterion could be selected ^at would not
be opened to some form of criticism.

There is no doubt much truth in the last observation and

certainly a reformulation of Article 121(3) of the Draft

Convention on the Law of the Sea to include some such phrase

as 'without artificial addition' would greatly improve it.

Comparable comments may be made about the phrase 'or

economic life of their own'. What is 'economic life'?

Hodgson and Smith asserted that the original drafters may

40
have had the concept that:

38. Imperial Conference, 1923. Report of Inter-Departmental
Committee on the Limits of Territorial Waters. Doc. T.

118/118/380 (1924); Public Record Office Ref. F.O. 372/
2108, p.5. See E.D. Brown, 'The Continental Shelf
and the Exclusive Economic Zone: The Problem of
Delimitation at UNCLOS III', 4 Maritime Policy and
Management (1977), p.391.

39. Ibid.

40. Hodgson and Smith, o£. cit., 3 ODILJ (1976), pp. 230-31.
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(a) a rock could not sustain human life owing to
lack of water or

(b) a rock does not have an economic value - for
instance, hydrocarbons, guano, etc., that would
intrinsically lead a state to exploit a resource
and hence to people the rock.

Moreover, should it be considered lawful to attribute a zone

of exclusive jurisdiction to uninhabited islets without an

economic life of their own, in the event of their being

surrounded by important mineral fields? An example is

Rockall Islet, a tiny uninhabitable rock 180 miles west

of Barra, which could take on great economic importance

once the huge hydrocarbon fields recently discovered in its

adjacent ocean subsoil are exploited. The UK, which annexed
41

the island in 1972, officially stated that all companies

wishing to undertake works of exploration or exploitation

in the area were to apply for the permission of the British

Government. After years of dispute both Ireland and Denmark

seem currently to have implicitly recognised British sovereignty

over the island. This dispute further centres on the question

of whether Rockall can, since islands are not defined in the

Geneva Conventions to exclude such rocks, be used as a basepoint

for the delimitation of the continental shelf boundary. Unlike

41. Island of Rockall Act 1972. Cf. Expeditions to Rockall
1971-72, Natural Environment Research Council,
Institute of Geological Science, Report No. 75/l
(London: HMSO, 1975).
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the UK, Ireland has not ratified the Geneva Conventions in

the same way as West Germany in the North Sea Continental
42

Shelf Cases. Ireland, thus, is not bound by the Convention's

delimitation provisions. Furthermore, these disputants lay

claims to the island's continental shelf which they maintain
4

is situated on the 'natural prolongation of their own shelves.

Professor Brown is right to point out that any rock

anywhere could arguably be said to have economic life of

its own if a lighthouse or other aid to navigation were

44
placed upon it. Now that technology is capable of providing

The Court held that the use of the equidistance method
of delimitation was not obligatory as between the
Parties. ICJ Reports, 1969, p.53, para. 101.
The same prolongation is also claimed by the UK. The
Irish Minister for Foreign Affairs, however, stated
that 'the Irish Government are not really concerned
with the British claim to Rockall itself which is
merely an uninhabited rock in the Atlantic'. Pail
Debaters, Vol. 268, Col. 1197: 1 November 1973. For
discussion, see E.D. Brown, 'Rockall and the Limits of
National Jurisdiction of the UK', 2 Marine Policy &
Management (1978), p.181; C.R. Symmons, 'Legal Aspects
of the Anglo-Irish Dispute Over Rockall', 26 Northern
Ireland LQ (1975), p.65; P. Birnie, 'Rockall: A Problem
of the Delimitation of the British Continental Shelf',
Proceedings, The 5th Commonwealth Law Conference
(24th-29th July 1977, Edinburgh, Scotland), p.441;
R.P. Barston and Patricia Birnie (ed) o£. cit.,
pp. 183-84.

44. The UNCLOS article has been criticised by many writers
because of its vagueness and the difficulty in applying
it in a non-controversial fashion to the actual types
of disputes which arise. See Brown, o£. cit., 4 Maritime
Policy and Management (1977), p.391.

42.

43.
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human habitation on oil rigs which stand directly on the

ocean floor, it is evident that engineering science will

be able to construct human habitations on almost any rock.

Nor is there, at present, any basis for reading into the

provision any qualification as to the duration, extent or

45
character of the human habitation to which it refers.

Article 121 of the Draft Convention on the Law of the

Sea indicates that islands are entitled to possession of

territorial sea, contiguous zone, exclusive economic zone

and continental shelf, but that very small individual islands

which cannot sustain human habitation or economic life of

their own, may be regarded as rocks and therefore will not

generate exclusive economic zones or continental shelves,
46

but will still have a territorial sea or contiguous zone.

45. E. Lauterpacht, o£. cit., Proceedings of the Inter¬
national Bar Association - Section on Business Law,
1978, Paper No. 34.

46. The Saudi Arabian island of Al-'Arabiyah and the Iranian
island of Farsi were given a 12 mile territorial sea.
Art. 1 of the 1968 Iran-Saudi Arabia Agreement concerning
Sovereignty over Al-'Arabiyah and Farsi Islands and
Delimitation of Boundary Line Separating Submarine Areas.
8 ILM (1968), p.493; UN Doc. ST/LEG/SER.B/l8 (1976),
p.403; IBS, Series A. No. 24. For discussion, see
Richard Young, 'Equitable Solution for Offshore
Boundaries: The 1968 Saudi Arabia - Iran Agreement',
64 AJIL (1970), p.152. In the 1969 Abu Dhabi's island
of Dina and the Qatari's islands of Lashet and Shraho
were agreed to have a territorial sea. UN Doc.
ST/LEG/SER.B/l6 (1974), p.403.
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2.2 Low-Tide Elevations

The coasts of islands have baselines, just as does a

mainland coast, and generally according to the same rules.

As the only exception of note, low-tide elevations (reefs,

shoals, drying rocks) in certain instances require modification

in baseline construction.

What does 'low-tide elevation' mean and what is the

significance of low-tide elevation in the determination of

maritime boundaries? A low—tide elevation is a naturally-

formed area of land which is surrounded by water and is above

47
water at low-txde but submerged at high tide. This term

refers collectively to shoals, reefs and drying rocks -

offshore features which are exposed at low-tide but submerged
48

at high tide. Baselines may not be drawn to and from low

47. Art. 11(1) of the 1958 Geneva Convention on the
Territorial Sea and Contiguous Zone. The definition
in the Territorial Waters Orders in Council 1964,
dated 25 September 1964, Art. 5(1) is slightly different,
and defines a low tide elevation as a naturally formed
area of drying land surrounded by water which is below
water at mean high water spring tide. Such low tide
elevations are to be treated as islands: Art. 2(2)
Cf. R. v. Kent JJ. ex parte Lye (1967) 2 Q.B. 153,
9 BILC 147, DC [structure erected on a sandbank].
Art. 13 of the Draft Convention on the Law of the Sea,
UN Doc. A/C0NF.62/L.78 (1981).

48. The term low-tide elevations refers collectively to
drying rocks, reefs and shoals, which are offshore
structures exposed at low tide but submerged at high
tide. See G. Etzel Pearcy, Geographer, Department of
State, 'Measurement of the US Territorial Sea',
Department of State Bulletin, Vol. XL, No. 1044, June
29, 1959, pp. 963, 966-67. Art. 6 of the Draft Convention
on the Law of the Sea provides: 'In the case of islands
situated on stolls or of islands having fringing reefs,
the baseline for measuring the breadth of the territorial
sea is the seaward low-water line of the reef, as shown
by the appropriate symbol on charts officially recognised
by the coastal state'.
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tide elevations unless lighthouses or similar installations

49
which are permanently above sea level have been built on them.

2.2.1 The Law Officers' Opinion concerning the Great Barrier

Reef

The Law Officers of Great Britain, when asked in 1875

to give their opinions concerning the jurisdiction of the

Courts of Queensland with particular reference to the

territories of the Great Barrier Reef, established, inter

alia, four propositions:

[i] Queensland has no legislative authority over
the seas beyond the distance of 3 marine miles
from low-water mark on the mainland and islands

respectively.
[ii] Land not submerged at ordinary high tides,

however small in extent, is am island.
[iii] Reefs attached to an island and dry at low

water are part of the island.
[iv] Reefs detached from any island an^Qdry at

low water mark only, are not islands.

49. Art. 4(3) of the Geneva Convention on the Territorial
Sea and the Contiguous Zone. In Post Office v. Estuary
Radio Ltd. (1968) 2 Q.B. 740, it could be argued that
Radio 390 is situated on the high seas because the
Middle Sands is not a low-tide elevation as defined
in Art. 2(1) of the 1964 Order in Council, in which
case the general rule for the determination of baselines
would apply. For discussion, see B.D. Brown,
'Delimitation of Maritime Frontiers: Radio Stations
in the Thames Estuary', Australian YBIL (1966), p.99;
J.G. Collier, "'Pirate Radio" and the Status of the
Thames Estuary', 26 Cambridge LJ (1968). p.4. For
example, the King of Tonga used concrete to build up
two uninhabited low-tide elevations of his scattered
South Pacific Kingdom, so that he could claim them
as being islands under international law. The Times,
22 August 1972.

50. The Law Officers of the Crown to Colonial Office,
See Annex No. 44 to British Reply, ICJ Pleadings,
1951, Vol. 2, p.761.
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The phrase 'reefs attached to an island' is akin to

the phrase 'dependent islands and banks' in the North Sea
0

Fisheries Convention and clearly limits the use of 'low-tide

elevations' for extending the territorial sea to those which

are properly 'adjuncts' or 'appendages' of the dry land.^"1"
2.2.2 Harvard Research on Territorial Sea

Under the Harvard Research on Territorial Waters,

52
'low-tide elevations are entitled to a territorial belt'.

Article 5 of the draft Convention on Territorial Waters

which was drawn up by M. Schucking, Rapporteur of the League

of Nations' Committee of Experts, dealt with individual islands

as follows:

If there are natural islands, not continuously
submerged, situated off a coast, the inner zone of
the sea shall be measured from these islands,
except in the event of their being so far distant
from the mainland that they would not come within
the zone of the territorial sea if such zone were

measured from the mainland. In such a case, the
island shall have a special territorial sea for
itself.

51. Reply of the United Kingdom, ICJ Pleadings, 1951, Vol. 2
p.511.

52. Art. 7 of the Draft Convention on Territorial Waters

provides as follows: 'The marginal sea around an
island, or around land exposed only at some stage of
the tide, is measured outward three miles therefrom
in the same manner as from the mainland'. Under this
definition 'any rock, coral, mud, sand or other natural
solid formation which is exposed above the surface of
the water at any stage of the tide even though at
other stages it be totally submerged' has its own
territorial sea. Harvard Research, 23 AJIL Special
Suppl. (1929), pp. 275-76.

53./
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The effect of this article would be to allow the

island (including an elevation of the sea bed covered at

high tide only) to be taken into account in drawing the

baseline of the mainland, provided that the island lies

within the territorial belt measured from the mainland

coast. On the other hand, if it lies altogether outside the

primary territorial belt of the mainland, the article would

only allow it to have its own territorial waters. It is

noteworthy that under this draft the foregoing rules would

apply equally if the elevation of the seabed only emerged

at low tide.^

2.2.3 The Hague Codification Conference 1930

the 1930 Hague Codification Conference's Bases of

Discussion manifested the views of states replying by

utilising a uniform term, 'island' to denote not only what

contemporary international law would consider to be an

'island' but also the differentiated concept of the 'low

tide elevation'. As has already been seen, Sub-Committee

No. II of the 1930 Conference rendered a more precise and

53. Bases of Discussion, p.193 (italics added]. See also
Anglo-Norwegian Fisheries Case, ICJ Pleadings, 1951
Vol. 1, p.73; Shabtai Rosenne (ed) League of Nations
Committee of Experts for the Progressive Codification of
International Law (1925-28) (New York: Oceana, 1972)
Vol. 1, p.174; Vol. 2, pp. 67-68. The phrase 'not
continuously submerged' is akin to the phrase 'that
are not continually swept over by the sea' in the
Norwegian Royal Resolution of 28 October 1932 covering
the Customs Law of 22 June 1928. UN Doc. ST/LEG/SER.B/
6C (1957), p.35.

54. Memorial of the United Kingdom, ICJ Pleadings, 1951,
Vol-. 1, pp. 73-74.
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scientific definition of 'island' in contrast to 'elevations

of the seabed situated within, the territorial sea, though

only above water at low tide' which were taken into consideration

for the determination of the baseline of the territorial sea.55

This certainly is confirmed by the views of the British Legal

Officers. The observations of the sub-committee reporting

to The Hague Conference further reveal the long-standing

acceptance of this concept:

If an elevation of the seabed which is only uncovered
at low tide is situated within the territorial sea

off the mainland, or off an island, it is to be taken
into consideration on the analogy of the North Sea
Fisheries Convention on 1882 in ggtermining the
baseline of the territorial sea.

57
2.2.4 The Anglo-Norwegian Fisheries Case

The presence of islands, rocks and banks off a mainland

coast raises certain questions of customary lav/ concerning the

delimitation of the maritime zone. First, how far may low-tide

elevations be taken into account as base points for the purpose

of delimitation of the territorial sea? Secondly, how far,

if at all, may a fringe of offshore islets and elevations

affect the baselines and thus the delimitation of inland waters?

55. 24 AJIL Suppl. (1930), pp. 33-35 [italics added].
Art. 2(2) of the British Territorial Waters Order in
Council dated 25 September 1964 bears witness to this
loose nomenclature that a 'low-tide elevation' wholly
or partly within the territorial sea 'is to be treated
as an island'.

56. Acts of the Hague Conference, 1930, p.214.
57. ICJ Reports, 1951, p.116; See below, 2.4.
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The answer is that a low-tide elevation may be taken into

account it if lies within the maritime belt of permanently

dry territory measured from the low-water mark. If such an

elevation lies outside the maritime belt of any permanently

dry land and is submerged at high tide, then it is neither

deemed to be an island with its own territorial waters nor

does it have any effect on the delimitation of the maritime

belt of any permanently dry land. This rule was asserted
58

by the United Kingdom in the Anglo-Norwegian Fisheries Case;

Norway, however, contended that the use of low-tide elevations

is admissible regardless of whether they lie within the

maritime belt of any permanently dry land. In support of

this contention Norway had cited a number of Scandinavian

regulations, certain decrees of Latvia and Estonia, and

decrees of Egypt and Saudi Arabia, as examples of low-tide

elevations being employed'in the delimitation of the states'

maritime territory without any express restriction as to the
59

distance from the shore. Norway also cited the text in

the Harvard Research Draft as supporting the treatment of

58. It was the rule recommended at the 1980 Conference by
the Preparatory Committee in Basis of Discussion No. 14
and by Sub-Committee No. II in its Report. See also
•Memorial of the United Kingdom', ICJ Pleadings, 1951,
Vol. 4, p.91.

59. Duplique de la Norvege (30 IV 51), ICJ Pleadings,
1951, pp. 83, para. 93; 361-66, paras. 444-53.
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low-tide elevations as islands. The United Kingdom argued

that many governments have already protested against the

Saudi-Arabian and Egyptian decrees; some governments, such

as the French Government, did not feel obliged to put in

protests: the enactment of a decree by another foreign

government did not officially bring it to their attention.

As to the precedents, the United Kingdom stated:

It may be doubted whether all the states concerned
intended the rather general words of their decrees
to include distant elevations of the sea bed submerging
at high tide. Finland and Estonia ... in their replies
to the Preparatory Committee of the 1930 Conference,
supported the rule for which we contend. Denmark in
her reply would not allow even permanently dry islands
to count unless situated within twice the gjdth of
the maritime belt from the mainland shore.

The United Kingdom argued that the Harvard Research Draft

did not seem to have.kept in mind the question of the distance

of submerging rocks and reefs from the mainland in any case;

the UK refused to contemplate that the waters between

permanently dry islands and the mainland should be treated

as inland waters. It further pointed out that the Institute

60. Art. 7. Norway also cited a statement of M. Alvarez
at the 1928 Session of the Institute of International
Law: As for areas submerged from time to time, the
Committee agreed to consider them as islands.
Article 4 of the draft of the Institute of International
Law provided simply that islands, whether within or
outside territorial waters, should have their own
territorial waters. Whether an island is to be
determined by reference to conditions at low or high
water, the draft did not mention at all. Annuaire
(1928), p.648.

61. 'Statement by Sir Eric Beckett', ICJ Pleadings. 1951
Vol. 4, p.92.
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of International Law showed, in 1894, great reserve concerning

the extension of territorial waters by means of rocks and

62 . . .

banks off the coast. When the question of codification

arose, the Preparatory Committee and Sub-Committee No. II

decided to limit the use of submerging rocks and banks to

63
those within the maritime belt of permanently dry islands.

The low-water mark rule was formulated to define the

seaward limit of permanently dry terra firma for the purpose

of measuring its maritime belt. It is one thing to take

into account low-tide rocks as adjuncts of the low-water

mark coast line of permanently dry territory; it is quite

a different matter, when they lie isolated in the open sea,

to treat them as islands possessing their own territorial
64

waters. This rule, the United Kingdom maintained, represents

the maximum of legal obligation which can be regarded as

accepted by the international community with regard to the

claims of states based on low-tide elevations.^5 Consequently,

the ICJ decided that it was permissible to use low-tide

elevations in delimiting the baseline in this particular case.

62. Ibid.. 13 Annuaire (1894), p.293.

63. ICJ Pleadings. 1951, Vol. 4, p.93.
64. Ibid. Cf. 'Reply to the United Kingdom', ICJ Pleadings

1951, Vol. 2, p.513.

65. ICJ Pleadings, Vol. 4, pp. 93-94. The rule distinguishing
between 'islands' and 'low-tide elevations' is considered
to be a reasonable compromise between the claims of
coastal states and the interest of other states.
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2.2.5 Article 11 of the Convention on the Territorial Sea

and the Contiguous Zone

When this article was first proposed to the ILC in

1952, it read as follows:

Elevations of the seabed situated within the
territorial sea, though only above water at low
tide, are taken into consideration for the
determination of the base line of the territorial
sea.

The meaning of the initial 1952 proposal of the

Commission was that, even if an elevation of the sea-bed

was only uncovered at low tide, provided it was situated

within the territorial sea, the limits of the territorial

sea would thereby be extended further out into the high

seas. That point of view corresponded with the ovservation

by the Preparatory Committee of the 1930 Hague Codification

Conference.

In Argicle 5 on baselines, in the Second Report of

the ILC in 1953, J.P.A. Francois, the Special Rapporteur,

recommended:

Elevations of the sea bed which are only above
water at low tide and are situated partly or entirely
within the territorial sea shall be treated as

islands for the purpose of de^grmining the outer
limit of the territorial sea.

66. UN Doc. A/CN.4/53 (1952), II YBILC (1952), p.33.
[italics added].

67. I YBILC (1952), p.175.
68. UN Doc. A/CN.4/61 (1953). II YBILC (1953), pp. 65-67.

Art. 5 [italics added]. It is an essential condition
that an island must be an area of land which apart
from abnormal circumstances is permanently above high-
water mark. Accordingly, elevations which emerge at
low tide only are not considered islands and have no
territorial sea. UN Doc. A/2693, II YBILC (1954),
p.156 Art. 10 Comment.
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In the commentary attached to the article, it was stated

that a drying rock is deemed to be an island in such

circumstances.

After several amendments, the Commission in 1954

adopted a version with essentially the same meanings

Drying rocks and shoals which are wholly or partly
within the territorial sea may be taken as pointg^
of departure for delimiting the territorial sea.

In its report to the General Assembly the ILC took

the view that even if a lighthouse was built on an elevation

which emerged at low tide and the lighthouse was permanently

above water level, it would not be considered as an island
70

and would have no territorial sea.

The Commentary to the 1954 ILC draft stateds

Drying rocks and shoals situated wholly or partly
in the territorial sea are treated in the same way
as islands. The limit of the territorial sea will
accordingly make allowances for the presence of
such drying tocks and will jutt out to sea off the
coast. Drying rocks and shoals, however, which
are situated outside the territorial sea have no
territorial sea of their own.

As the discussion made it clear that the above

provision covered all low-tide elevations within the territorial

sea, however measured; the ILC thus considered that the

draft article expressed the lex lata.

69.

70.

71.
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Article 11 of the 1958 Geneva Convention on the

Territorial Sea and the Contiguous Zone followed very closely

the draft Articles of the International Law Commission, which

is as follows:

1. Where a low-tide elevation is situated wholly
or partly at a distance not exceeding the breadth
of the territorial sea from the mainland or an

island, the low-water line on that elevation may
be used as the baseline for measuring the breadth
of the territorial sea.

2. Where a low-tide elevation is wholly situated
at a distance exceeding the breadth of the territorial
sea from the mainland or an7jsland, it has no
territorial sea of its own.

This article is now incorporated into Article 13 of the Draft
73

Convention on the Law of the Sea.

It will be recalled that the distinction between

•island' and 'low-tide elevation* is indeed crucial because

under Article 11(2) of the Territorial Sea Convention only

the former have the independent capacity in law to generate

maritime zones. For this reason, it is unfortunate that

the various municipal decrees which have purported to give

effect to the 1958 Convention on the Territorial Sea havte

not been uniform in defining the meaning of 'above water

74
at high tide'.

72. See Anglo-Norwegian Fisheries Case, ICJ Reports, 1951
p.116. For details, see Geoffrey Marston, 'Low-tide
Elevations and Straight Baselines', 46 BYIL (1972-73)
p.405. Art. 2 of the Kuwaiti Decree (17 December 1967)
considered all low-tide elevations (submerged at high-
tide) situated not more than 12 miles from the mainland
or from Kuwaiti islands, as the baseline for the
territorial sea. UN Doc. ST/LEG/SER.B/15 (1970), p.97.

73. UN Doc. A/CONF.62/L.78 (28 August 1981).
74. For example, the British Territorial Waters Order

in Council, 1964.
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From the legal point of view, as pointed out, the

one essential distinction between an island and a low-tide

elevation is that an island has its own territorial sea

and a low-tide elevation cannot generate this. But, if a

low-tide elevation is situated within the maritime territorial

belt, in this respect, the low-water line on that elevation

may be used as the baseline for measuring the breadth of

75
the territorial sea.

In conclusion, it is a little difficult to ascertain

under what criteria a small island should be regarded or

disregarded for the purpose of determining a submarine

boundary, and what size of island constitutes a rock. If a

small island, off the coast, situated outside the territorial

sea, in the middle of the ocean, were to be treated as an

•island' then presumably it should be entitled to claim a

territorial sea as well as a continental shelf.

Similarly, if small islands, off the coast, situated

outside the territorial sea, in the middle of the ocean,

were to be treated as drying rocks and shoals, then small

islands should not be entitled to claim a continental shelf.

75. See Figure 1, p.629. Section 2(2) of the British
Territorial Waters Order in Council 1964 states that
a low-tide elevation wholly or partly within the
territorial sea is to be treated as an island.
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This diagram shows the distinction between
low-tide elevations which have no effect on

the breadth of the territorial sea and those
which do.

Sources Whiteman*s Digest of International Law, Vol. 4S
p. 304.
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76
2.3 A Lighthouse Built on an Elevation:

The Eddystone Rock Problem

The status of the Eddystone Rock in the determination

of baselines became a matter of acute controversy in the

Anglo-French Continental Shelf Arbitration because the UK

treated it as a permissible base-point in respect of the

submarine boundary.

76. In the Behrinq Sea Arbitration of 1893, Sir Charles
Russell, the Attorney-General, supported the view that
lighthouses are entitled to a belt of territorial sea.
See J.Bo Moore, International Arbitrations. Vol. I,
pp. 900-1j see also 23 AJIL Spec. Suppl. (1929), p.276.
Westlake, however, observed that 'it would be difficult
to admit that a mere rock and building, incapable of
being so armed as really to control the neighbouring
sea, could be made the source of a presumed occupation
©f it converting a large tract into territorial water*.
John Westlake, International Law, Vol. 1 (Cambridge
UoP., 1910), p.190. Oppenheim also denied that a
structure such as a lighthouse was entitled to a
territorial sea belt. 26 Annuaire, p.409.- Jessup
expressed a similar view that it would be dangerous
doctrine in many parts of the world to allow states
to appropriate new areas of water by means of
structures on hidden shoals. Philip C. Jessup, The
Law of Territorial Waters and Maritime Jurisdiction
(New Yorks G.A. Jennings Co., 1927) pp. 69-70.
Gidel considered that the determining factor is the
type of elevation on which it is erected and not the
nature of the lighthouse itself. Gilbert Gidel,
Le Droit International Public de la Mer, Vol. II
(1934), p.677. In the case of a lighthouse on an
area of land permanently above high-water markr
Francois said that 'there would be no difficulty as
it would ipso facto enjoy the status of an island
and have its own territorial sea. If the lighthouse
was built on an area of land which was only above
water at low tide, the area of land would not
qualify as an island ... and would not have its
own territorial sea'. See I YBILC (1954), p.91,
paras. 10 and 11.
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77
The Eddystone Rock has a drying height of 19 feet

of natural rock underneath the old lighthouse. The height

of mean high-water spring tides at Plymouth breakwater is

15.7 feet. The 1960 survey did not record the drying height

at the highest point of the rocks because that was occupied

by the stump of the old lighthouse; only the height of a

lower rock, on which the present lighthouse stands was

observed, and that was recorded as 17 feet. British

Admiralty Chart No. 1613 shows a drying height of 5.5 metres

for the lower rock, exactly the same height as that of

mean high-water spring tides above the lowest astronomical

tide. The highest rock appears on the chart under the old

77. The great Eddystone lighthouse, fourteen miles off
the land, is built on the bed of a rock. See Lord
Hannen's remarks in the Fur Seal Arbitration (1893)
23 AJIL Spec. Suppl. (1929), p.277. The Eddystone
- the rock or reef on which the lighthouse is placed
lies about fourteen miles south-west of Plymouth,
and though covered by the sea at high tide, is
exposed to an area of about 500 square yards at
low-water neap tides. T.W. Fulton, The Sovereignty
of the Sea (Edinburgh & London: William Blackwood
& Sons, 1911), p.642. The British Government has
refrained from putting forward a claim to territorial
jurisdiction, presumably on the ground that the rock
is not permanently over high tide. C. John Colombos,
The International Law of the Sea, 6th Rev. ed. (London:
Longmans, 1967), p.127. For the opinion of the Law
Officers, Advising against the claim in practice
(though they favoured it in principle), see FO
Confidential Print 9263, Opinion No. 12, Public
Record Office Ref. 834/22; UN Doc. A/CN.4/61 (19
February 1953), II YBILC (1953), p.69, para. 65.
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78
lighthouse stump and would otherwise be shown as an islet.

During the course of oral argument, the UK and France

were agreed that to the south of Plymouth the boundary should

be the equidistant line in the min-channel; however, they

were not in agreement as to whether Eddystone Rock should

be used as a base-point for determining its course. Evidently

the parties had agreed that points along the baseline from

which the breadth of the territorial sea is measured would

be used as the basepoints for purposes of determining the

equidistant line. Such a practice is not required by inter¬

national law when reaching a boundary by agreement, but it

is convenient. The Court of Arbitration was called upon

to decide not the legal question of whether the Eddystone

Rock is an island entitled to a territorial sea of its own,

but its relevance in the delimitation of the median line

79
xn the Channel as between the UK and France. In fact the

78. The British Admiralty Chart No. 1613: Eddystone Rocks
to Berry Head, New Editions: 2nd April 1976; 6th April
1979. Cf. the British Admiralty Chart No. 1267: Dodman
Point to Start Point, 2nd Sept. 1955; New Editions,
11 May 1962. A document containing geographical data
telegraphed by the Hydrographic Department of the
British Admiralty was transmitted by the United Kingdom
Agent to the French Agent, a copy being later supplied
to the Court of Arbitration, The Anglo-French Continental
Shelf Arbitration, Miscellaneous No. 15 (1978). Cmnd. 7438
pp. 68-69, para. 124.

79. Article 2(1) of the compromis of 1975 provides: "What is
the course of the boundary (or boundaries) between the
portions of the continental shelf appertaining to
the United Kingdom and the Channel Islands and to the
French Republic, respectively, westward of 30 minutes
west of the Greenwich Meridian as far as the 1,000 metre
isobath?'



633.

compromis of 1975 did not invest the Court of Arbitration with

competence to resolve differences between the Parties regarding

the delimitation of the territorial sea of either of them.

In the proceedings, the tribunal was concerned solely with

the Eddystone Rock as an element in the delimitation of the

80continental shelf boundary in the English Channel. This

obviously required that the baselines be agreed, and in this

particular context, the legal status of the Eddystone Rock

for the delimitation of the continental shelf by a median

line in the Channel, as between the Parties, became relevant.

In view of the UK, the Eddystone Rock did constitute
81

an island, not because of the lighthouse, but because it

was covered entirely by the equinoctial spring tides only
82

at high-water. This, by definition, meant that it was

uncovered at mean high water spring tide, which fulfils the

definition of an island in the UK Territorial Waters Order

in Council of 1964, and is also in accordance with inter¬

national practice. The facts regarding the Eddystone Rock

80. Channel Award, p.74, para. 139.
81. The United Kingdom considered the Eddystone Rock to be

an island as defined in Article 10 of the 1958 Geneva
Territorial Sea and Contiguous Zone Convention.
Accordingly to that Article, an island is a naturally
formed area of land, surrounded by water, which is
above water at high tide; the United Kingdom took the
high-water line to be the line of mean high water
springs. Ibid., pp. 71-72, para. 130.

82. Channel Pilot, 1971 ed., p.108; Channel Award, p.68,
para. 122. Cf. British Admiralty Chart No. 2620:
Eddystone to Portland, New Edition 5th Dec. 1919,
8th March 1920.
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were shown on the British Admiralty Chart of 1964 and on

subsequent charts without provoking any objection from the
83

French authorities. It was therefore considered by the

British that the Eddystone Rock was an island, having a

territorial sea and should be used as a base-point for the

delimiting of an equidistant continental shelf boundary.

France, however, objected to the use of Eddystone

Rock as a base-point for determining its course. It said

that the information provided by the UK did not enable it

to conclude that Eddystone Rock was an island. In its view,

Eddystone Rock belonged rather to the category of 'low-tide

elevations', which were not entitled to a territorial sea

84
in customary international law. No difference is made

in customary international law, it maintained, between types

of tide as a criterion for distinguishing between an island

and a low-tide elevation. On the contrary, as soon as a reef

did not remain uncovered continuously throughout the year,

the French government claimed that it had to be ranked as a

85
low-tide elevation not as an island. They firstly invoked

83. Channel Award, p.68, para. 122.

84. The French Government stated that the Eddystone Rocks
were described in French sailing Directions as 'ne
couvrant completement qu'aux pleines mere d'equinoxe';
and that, being therefore low-tide elevations which
were outside the territorial sea of the United Kingdom,
they did not appear to be entitled to a territorial
sea. Channel Award, p.71, para. 130. Cf. Articles 4
and 11 of the 1958 Convention on the Territorial Sea
and the Contiguous Zone.

85. Channel Award, p.69, para. 125.
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an incident in 1903 when the British Foreign Office decided

not to question the right of French fishermen to fish within
86

3 miles of the lightship at Seven Stone Reef, which lies

between Cornwall and the Scilly Isles and dries out at low

tide. The French also invoked an incident in 1905, when

two French lobster boats were arrested for fishing within

three miles of Eddystone Rock; after the French had communicated

with the British Board of Trade, instructions were sent by
87

the United Kingdom to release the boats. The French

maintained that the incident showed that the British Board

of Trade in 1905 had regarded Eddystone Rock as not having

any territorial sea. France alleged that British practice

also had confirmed that Eddystone Rock had not hitherto

been treated as an island. According to the French Government,

in establishing its straight baselines by am Order in Council

of 1964, the UK did not connect Eddystone Rock to the British

coast. On these grounds, the French Government declined to

accept Eddystone Rock as a base-point for delimiting the

median line unless the UK was able to adduce formal proof

that it is am island rather than a low-tide elevation, for

86. Ibid., para. 4. Lord Cranborne stated in the House of
Commons that "we are advised that fishing off the Seven
Stones Reef is not within British Territorial Waters,
and the right of foreign boats to fish there cannot,
therefore, be contested". See Fish Trades Gazette,
4 April 1903, p.21.

87. See Fulton, op. cit., p.624; Gidel, op. cit., Vol. 3,
p.696, note 1.
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example, by producing the plans of the lighthouse of Eddystone
_ . 88
Rock.

The UK based its arguments on the grounds of both

historical practice and factual data regarding the Eddystone

Rocks and the four lighthouses which have been built on them.

The Eddystone group consists of drying reefs and, the UK

claimed, of one natural above-water feature known as House

Rock. Early French Charts, Le Neptune Francois (1693), and

La Manche ou le Canal entre la France et l'Anqleterre a

1'usage de M. le Due de Bourqogne (1695), show Eddystone

as an island. Likewise, Greenville-Collins' Coasting Pilot

published in 1753, states that its north-west part is 'above

water (at a high spring tide) by about 6 or 7 feet'. The

first three Eddystone lighthouses were all erected on House

Rock, the third of these being Smeaton's lighthouse. In

1792 Smeaton published a Narrative of the Building and a

Description of the Construction of Eddystone Lighthouse,

and it appears from certain plates in this book, that, when

preparing the foundations, he may have cut off as much as

4.3 feet from the top of House Rock. At the same time, a

statement in his Narrative appears to confirm that, before

he began the third lighthouse, House Rock was permanently

88. Channel Award, p.69, para. 125.
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89
above high water. Surveys carried out by a Mr. Murdoch

Mackenzie in the years 1777-1779 recorded that 'the westmost

rock is always above water, and at high-water even with

springs, may be about 6 feet above the level of the sea'.

The later survey of Captain Williams, R.N., in 1858, the

UK recalled, recorded that the height of the natural rock

beneath the base of Smeaton's lighthouse was 19 feet above

mean low-water spring tides.®
The UK explained its views regarding 'mean high water

spring tides* as the criterion for determining whether a

geographical feature has the legal status of an island or

low-tide elevation. It further took the position that,

whether under customary international law or under Article 10

of the 1958 Geneva Convention on the Territorial Sea and the

Contiguous Zone, the relevant high-water line is the line of

mean high-water spring tides, and it affirmed that this was

also the practice of many other states. The high-water line

89. Ibid., pp. 69-70, para. 126. The range of difference
between mean high-water spring tides has been constant
since that date at 15.5 feet; in the Behrinq Sea Fur
Seal Arbitration, Sir Charles Russell said, 'If a
lighthouse is built upon a rock or upon piles driven
into the bed of the sea, it becomes, as far as that
lighthouse is concerned, part of the territory of the
nation whidh has erected it, and as part of the
territory of the nation which has erected it, it has
incident to it all the rights that belong to the
protection of territory - no more and no less'. See
Moore, o£. cit., p.900. For contrast, see Westlake,
op. cit., p.190. It is questionable whether the House
Rock was in fact above high water permanently, as
Fulton pointed out in his book that the Eddystone
was covered by the sea at high tide. See Fulton,
op. cit., p.642.

90. Channel Award, pp. 69-70, para. 126.
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shown on all British Admiralty Charts is the line of mean

high-water spring tides, and it pointed out that, under

Article 3 of the Territorial Sea and Contiguous Zone Convention,

it is the line marked on the large-scale charts officially

recognised by the coastal state which, in the case of the

low-water line, determines the location of that line.

Although conceding that other interpretations of the expression

'high tides' are possible, it maintained that 'mean high-water

spring tides' is the only precise one. At present the height

of the natural rock at the base of the stump of the old

Smeaton lighthouse is about 2 feet above mean high-water

spring tides and 0.2 feet above the highest astronomical

tide. In these circumstances, the UK considered that the
91

Eddystone Rocks are not to be ranked as a low-tide elevation.

The UK challenged the French contention that the

Eddystone Rocks have not always been treated as an island

in British practice. The release of the two French crabbers

(which were arrested for fishing within 3 miles of Eddystone)

in 1905 could not be taken as evidence that the UK did not

then, or does not now, regard the Eddystone Rock as constituting

an 'island'; for 'the release could have been motivated by

other considerations, such as a desire not to provoke a

diplomatic incident'. According to the UK, 'there is clear

evidence that contempary British practice treats the Eddystone

Rocks as an island for all purposes, including the use of the

91. Ibid., p.70, para. 127.
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low-water line around this island for the measurement of

92
maritime zones*. It also referred to negotiations between

the two countries, which took place in 1964 and 1965,

regarding the preservation of traditional French fisheries

in the outer six miles of the British 12-mile fishery zone

in conformity with the European Fisheries Convention of 1954.

It stated that one of the subjects discussed was French

traditional fishing for lobsters, crawfish, scallops and

demersal fish off the south coast of England; and that

agreement was reached between the two Governments that

the eastern limit for this French fishing area within the

outer 6-mile belt of the UK*s fishery zone should be a

93
line drawn due south from Eddystone Rock. It was admitted

by the French Government that the Eddystone Rocks could

be used as a base-point for the measurement of British

fishery limits. In connexion with this factual evidence,

the UK claimed that the French Republic had already

acquiesced in the use of the Eddystone Rock as a base-point

for the measurement of UK territorial waters and fishing

zone and for delimiting a median line in the Channel.

92. Ibid., pp. 70-71, para. 128.

93. Ibid.. p.71, para. 129. This line was given legislative
effect in Schedule 2 to the Fishing Books (France)
Designation Order 1965, the text of which had been
agreed between Britain and France.
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Furthermore, the British Admiralty Chart No. 1613 of

1964 showed a territorial sea surrounding the Eddystone Rocks

(as well as 6 and 12-mile fishery belts) which had been

circulated to all interested states without evoking any

objection from any of them. This evidence, according to

the UK, served as clear proof that contemporary British

practice did claim the Eddystone Rock as an island before

the commencement of the negotiation on the delimitation of
94

the continental shelf, and that this was accepted by France.

It was, therefore, asserted that, in all the circumstances,

the Eddystone Rocks must be regarded as an island under

customary international law and the Territorial Sea and

Contiguous Zone Convention, and should be permitted to have

a full effect in determining the course of the median line
95

boundary in the English Channel west of the Channel Islands.

The French Government replied that, during the

negotiations in 1964 and 1965, it had accepted the fishery

limit to the south of Eddystone Rock which had been established

by a legislative act, the relevant schedule of which had been

agreed between the competent French and British authorities.

Ihid., p.71, para. 129. In the Argentina-Chile Boundary
Dispute (1966), Argentina relied upon an alleged estoppel
created by a Chilean official military map published in
1952, which showed a boundary line very like the line
which Argentina claimed, and quite irreconcilable with
the line claimed by Chile. Award of her Majesty
Queen Elizabeth II of 9 December 1966, XVI RIAA,
p.109. See above, Ch. 4.

95. Channel Award, p.72, para. 133.
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In accepting that limit, the French authorities approved a

text where a clear distinction was made between 'islands',

which figured in Schedule 1, and 'demarcation lines, land

marks and directions', which figured in Schedule 2, and

where Eddystone appeared under the latter, not amongst the

•islands'. In dealing with this French argument the Court

of Arbitration held that;

[it] hardly seems pertinent since certain islands
are also to be found in Schedule 2; and it does
not, in any event, affect the French Government's
acknowledgement of its acceptance of Eddystone
Rock as a base-point for determining the Unitedg^
Kingdom's fishery limits in the area concerned.

The French Government underlined that in agreeing to

the fishery arrangements, it was committing itself only in

the matter of fisheries; and it stressed that it had never

recognised Eddystone Rock as an island possessing its own

territorial sea, referring to its diplomatic Note of 18

January 1966 contesting the right of Eddystone Rock to its

own territorial sea. As to the United Kingdom's Note of

20 November 1967, replying to the French contention that

Eddystone was merely a low-tide elevation, France acknowledged

that it has not then pursued the matter further, but

maintained that the silence on the point could not be

interpreted as signifying that it had abandoned the position

which it had previously taken that the Eddystone Rocks were

merely a low-tide elevation, and therefore, not entitled

96. Ibid., pp. 72-73, para. 135.
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97
to their own territorial sea. In addition, the French

Government contended that an island was a natural piece

of land that stays permanently above high-water; that the

current British cartography did not in any way indicate

that any fragment of Eddystone Rock is an island; that the

British concept of "high-water" was very questionable, and

that a large number of states, including France, took it as

meaning the limit of the highest tides; and that the

information given by the UK itself indicated that the

highest part of the Rocks was only very slightly above

the highest full-tides and may sometimes be covered by

them. It invoked the fact that the UK had not so far

made use of Eddystone Rocks in delimiting its straight

baselines.98
As was confirmed by the Courts own expert, the

Eddystone Rock had been treated as relevant to the

99
delimitation of the median line in the Channel in 1971.

The Court, therefore, accepted the UK's argument that it

should treat the Rock as a relevant base-point for delimiting

the continental shelf boundary in the Channel without

determining the legal status of the Rock (i.e. whether or

not- it was a true island); the Court also found that France

had previously accepted the Rock as a base-point, with

Ibid., p.73, para. 136. See above, Ch. 4.

98, Ibid., pp. 73-74, para. 138.
99. Ibid., p.75, para. 143.
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respect to the limits under the 1964 European Fisheries

Convention as well as the negotiations in 1971 for a shelf

boundary.100 The Court observed that

the 6 and 12 mile • fishery zone provided for by
Articles 2 and 3 for that Convention are expressly
stated to be zones 'measured from the baseline of
the territorial sea.• ... it was in the context
of a baseline of the territorial sea, as well as in
the context of fisheries, that the French Republic
in 1964—65 acknowledged the rel^g^nce of the
Eddystone Rock as a base-point.

The boundary determined by the Court was a median

line that took the Eddystone Rock into account. As a result,

a point was fixed which was equidistant from, on the UK

side, the Eddystone Rock; and on the French side, base-points
102

off the coast of Brittany.

2.4 Archipelagoes and Straight Baselines

The term 'archipelago* originally referred to a broad
103

sea (e.g. the Aegean Sea) interspersed with many islands.

100. Ibid.. pp. 74—75, paras. 139-143. Cf. Bowett, The Legal
Regime of Islands in International Law, op. cit., p.194,
note 3.

101. Channel Award, p.74, para. 140.
102. Ibid., pp. 75-76, para. 144.
103. For the delimitation and other problems concerning

archipelagoes, see Jan Evensen, 'Certain Legal Aspects
Concerning the Delimitation of the Territorial Waters
of Archipelagoes', UN Doc. A/CONF.13/18 (1957) in UN
Doc. A/CONF.13/37 (1958), pp. 289-302; Max S/rensen,
'The Territorial Sea of Archipelagoes', Varid Juris
Gentium (Leyden: A.W. Sijthoff, 1959) p.315; D.P.
O'Connell, 'Mid-Ocean Archipelagoes in International
Law', 45 BYIL (1971), p.l; Geoffrey Marston, 'International
Law and "Mid-Ocean" Archipelagoes', 4 Annals of
International Studies (1973), p.171; C.F. Amerasinghe,
'The Problems of Archipelagoes in the International Law
of the Sea', 23 ICLQ (1974), p.539; Barry Hart Dubner,
•A Proposal for Accommodating the Interests of
Archipelagic and Maritime States', 8 New York University
JIL and Politics (1974), p. 39; idem, The Law of
Territorial Waters of Mid-Ocean Archipelagoes and
Archipelagic States (The Hague: Martinus Nijhoff, 1976)
pp. 8-9; Agim Demirali, 'The Third UNCL0S and An
Archipelagic/



644.

Over the course of time, however, the land grouping itself

came within the meaning of the term. Although no precise

definition exists due to the variety of formations inherent

in such groups, it will suffice to characterise an

archipelago as

a group of islands, including parts of islands,
interconnecting waters and other natural features
which are so closely interrelated that such islands,
waters and other natural features form an intrinsic
geographical, economic and political entity,
which historically have been regarded as such.

There is a conceptual difference between 'coastal* and

•oceanic1 (or •mid-ocean,/,outlying') archipelagoes. The

developments in state practice have, as will be seen,

virtually eliminated the former category of archipelagoes

as a special problem except in one application of the

straight baselines system provided for in Article 4 of the

1958 Convention on the Territorial Sea and the Contiguous

Zone, and in Article 7 of the Draft Convention on the Law

of the Sea.

Archipelagic Regime1, 13 San Diego LR (1976), p.742;
Jorge R. Coquia, 'The Territorial Waters of Archipelagoes1,
1 Philippine ILJ (1962) p.139; idem, •Development of
the Archipelago Doctrine in the Third UNCLOS1, Report
of the Philippine Branch Committee on the Law of the Sea,
59th Conference of the ILA (Belgrade, 1980); J.J.G.
Syatauw, 'Revisiting "the archipelago": an old concept
gains new respectability1, 29 India Quarterly (1973),
p.104; Bowett, The Legal Regime of Islands in International
Law, o£. cit., Ch. 4, pp. 73-113; Symmons, o£. cit.,
pp. 60-61, 62-81, 123-25.

104. Art. 46(b) of the Draft Convention on the Law of the
Sea. UN Doc. A/CONF.62/L.78 (28 August 1981).



645.

2.4.1 Coastal Archipelagoes

Coastal archipelagoes are those which lie in close

proximity to the mainland. In most cases, such groups of

islands belong to the state to which they are adjacent. The

classic example is that of the fringe of islands off the

coast of Norway. The islands off Australia, Cuba, Denmark,

Egypt, Finland, Iceland, Saudi Arabia, United Kingdom and

the U.S.A. are other examples.

In the Anglo-Norwegian Fisheries Case,the Court

admitted the validity of the method of straight baselines

connecting the outermost islets and rocks on the island

fringe on Norway's coast as the point of departure for the

measurement of the country's territorial sea.

105. ICJ Reports, 1951, p.116. There are a large number of
articles on this important case, including C.H.M. Waldock,
'The Anglo-Norwegian Fisheries Case*, 28 BYIL (1951),
pp. 114-171; D.H.N. Johnson, 'The Anglo-Norwegian Fisheries
Case' 1 ICLQ (1952), pp. 145-79; Jans Evensen, 'The Anglo-
Norwegian Fisheries Case and its Legal Consequences',
46 AJIL (1952), pp. 609-30; J.H.W. Verzijl, 'Territorial
Controversies before the International Court of Justice'
1 Netherlands International Law Review (1954), pp. 234-267;
R.O. Wilberforce, 'Some Aspects of the Anglo-Norwegian
Fisheries Case', 38 Transactions of the Grotius Society
(1952), pp. 151-168; Sir Gerald Fitzmaurice, 'The Law
and Procedure of the ICJ, 1951-54: General Principles,
and Sources of Law', 30 BYIL (1952), pp. 1-70; idem,
'The Law and Procedure of the ICJ, 1951-54: Points of
Substantive Law - 1', 31 ibid (1954), p.371; Teruo
Kobayashi, The Anglo-Norwegian Fisheries Cases of 1951
and the Changing Law of the Territorial Sea (Univ. of
Florida Press, 1965); See above, Chs. 1, 2, 3, 5.
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The Norwegian claim to be entitled to use a system

of straight baselines was put forward on two main grounds:

first, that international law did not forbid the practice

whenever it appeared to be justified by the exceptionally

irregular or island-fringed character of any coast;

secondly, that Norway had acquired a historic right to

employ a straight baseline system.

The UK, however, did not oppose Norway's use of

straight baselines in all circumstances. It agreed that

they were valid for denoting the closing lines of bays and

of all fjords and sands to which it was recognized that
107

Norway had a historic title. One of the rules whxch the

UK put forward as forming part of established general

international law was that, where there are indentations

106. For further discussion on historic rights, see Thorsten
Kalijarvi, 'Scandinavian Claims to Jurisdiction over
Territorial Waters', 26 AJIL (1932), p.57; Fitzmaurice
op. cit., 30 BYIL (1953), pp. 27-42; Yehuda Z. Blum,
Historic Titles in International Law (The Hague: Martinus
Nijhoff, 1965), p.295. See above, Ch. 3.

107. The United Kingdom Government refers to the notion of
historic titles both in relation to territorial waters
and internal waters. In its opinion Norway can justify
the claim that these waters are territorial or internal
only on the ground that she has exercised the necessary
jurisdiction over them for a long period without opposition
from other states, a kind of possessio longi temporis,
with the result that her jurisdiction over these waters
must not be recognised although it constitutes a derogation
from the rules in force. ICJ Reports, 1951, p.130.
It should be borne in mind that a historic case is not

merely ancient usage, but usage acquiesced in, even if
only tacitly, by other states. Judge Hackworth also
considered the Norwegian Government to have proved
'the existence of an historic title to the disputed area
of water'. I YBILC (1952), p.172, para. 37, per Amado.
See above, Chs. 3, 4.
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of the coast and where there are islands off the coast, there

are rules of international law which permit the baseline of

territorial waters to cease to follow the low-water mark

108
and to enclose certain areas of sea.

As to bays, the UK conceded a ten-mile limit as being
109

the closing line of bays. The contention was that at

some points off the Norwegian coast, which could not be

regarded as bays, straight baselines were completely
.

A 110inapproprxate.

The judgment of the Court, however, largely adopted

the Norwegian approach. First, the Court held that the

Norwegian system of drawing baselines had not violated

international law.^'1' Secondly, the Court found no foundation

108. Wilberforce, o£. cit., 38 Transactions of the Grotius
Society (1952), pp. 157-58. It should be noted that
the Court in its judgment did not lay down any mandatory
solution for determining the baseline of a deeply-
indented coast. See I YBILC (1952), pp. 172-73, para. 41,
per Hudson.

109. ICJ Reports, 1951, p.122. The Court held that 'the
ten-mile rule has not acquired the'authority of a
general rule of international law', ibid., p.131. Cf.
North Atlantic Fisheries Arbitration, XI RIAA, p.173.

110. Cf. Judge Hsu Mo's separate opinion, ICJ Reports, 1951
p.154. See above, Ch. 3.

111. ICJ Reports, 1951, p.132. The Court held that the system
of straight baselines, established in the Norwegian
system 'had been consolidated by a constant and sufficiently
long practice, in the face of which the attitude of
governments bears witness to the fact that they did not
consider it to be contrary to international law', ibid..
p.139. The Court had given a good deal of weight to the
concept of possessio lonqi temporis. I YBILC (1952),
p.172, para. 37, per Amado. See above, Ch. 3.
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for the contention that straight baselines might only be

112
drawn across bays and must not in any case, with the

113
exception of historic bays, exceed ten miles in length. Thirdly,

the Court emphasised that the application of any alleged rule

must be tested against geographical realities and local
114

conditions. Fourthly, the Court declared that the

Norwegian system, characterised by the use of straight

baselines, did not infringe general law;"*""^5 it was thus

112. ICJ Reports, 1951, p.130. Art. 7 of the 1958 Geneva
Convention on the Territorial Sea and the Contiguous
Zone defines bays. This provision specifies that bays
less than 24 miles across may be closed by a baseline
across them from which territorial waters will be
measured outward. The 24 mile rule is specifically made
applicable only to bays the coasts of which belong to a
single state; in the case of bays on which two or more
states border, territorial waters are drawn in the normal
fashion, and there is a right of access for each of the
bordering states.

113. ICJ Reports, 1951, p.131. The Court found that no ten-
mile rule existed in respect of bays and islands. 1=
YBILC (1952), p.173, para. 47, per H. Lauterpacht.
Examples of historic bays are Chesapeake and Delaware
Bays in the United States, Varanger Fjord in Norway, the
Bay of Cancale in France and various Canadian bays. See
Memorandum by UN Secretariat on Historic Bays, 30 September
1957. UN Doc. A/CONF.413/1. Mitchell P. Strohl, The
International Law of Bays (The Hague: Martinus Nijhoff
1963), Ch. 7, p.251; L.J. Bouchez, The Regime of Bays in
International Law. (Leyden: A.W. Sijthoff, 1964), Ch. IV,
p.199. Cf. Gulf of Fonseca Case, 11 AJIL (1917), p.689.
See above, Ch. 5.

114. ICJ Reports. 1951, pp. 128, 131.

115. ICJ Reports, 1951, p.133. With regard to the Norwegian
delimitation of baselines which depart from the line of
the coast, Judge Alvarez stated in his individual opinion
that 'it did not infringe rights acquired by other states
... and did not constitute an abus de droit'. ibid.,
p.150.
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consistently applied by Norwegian authorities, and it has

encountered no opposition on the part of other states.

It must be stressed that the Court had recognised the

right of a state such as Norway, the coast of which was

deeply indented, to measure the breadth of its territorial

sea from straight baselines drawn from headland to headland

117
or from headland to island under certain conditions.

116. Ibid., pp. 136-37. Norway argued that other states
knew and acquiesced in her straight baseline system.
It is suggested that if the rights in the high seas
belong to the international community at large, then
acquiescence must also be shown to exist in the
international community at large. In his separate
opinion, Judge Hsu Mo declared that Norway was
justified in using straight baselines because 'of her
special geographical conditions and her consistent
past practice which is acquiesced in by the international
community as a whole. Ibid., p.154. Judge Read in a
dissenting opinion posed the question as to whether
there had been acquiescence by the United Kingdom in
the Norwegian system of delimitation 'so as to enable
the claims constituting that system to ripen into
rules of customary international law'. He concluded
that there had been no acquiescence by the United.
Kingdom in the Norwegian system. Ibid.. p.202. Judge
McNair approached the problem in the same way by
posing the question of whether, supposing the system
of delimitation adopted by Norway was capable of being
recognised as lawful, 'the United Kingdom had precluded
herself from objecting to it by acquiescing in it'.
Ibid., p.171. For further discussion see I.C. MacGibbon,
•Some Observations on the Part of Protest in International
Law', 30 BYIL (1953), p.143; D.W. Bowett, 'Estoppel
before International Tribunals and its Relation to

Acquiescence', 33 BYIL (1957), p.176, esp. at pp. 199-201.
See above, Ch. 4.

117. Cf. Sir Gerald Fitzmaurice•s statement at the
International Law Commission's 299th Meeting. See
II YBILC (1956), pp. 8-9.
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In this connection, the Court issued guidelines to states with

similar geographical coasts. Straight baselines may be used

in localities where the coastline is deeply indented, or if

there is a 'fringe of islands along the coast in its immediate

vicinity', if the following four criteria can be met:

(a) close dependence on land domain; (b) straight baselines

never departing from the general direction of the coast;

(c) area so closely linked to the land domain as to be part
118

of the internal waters and (d) economic dependency on.the
119

land domain. Although this decision dealt with 'coastal'

and not 'oceanic' archipelagoes, it had a significant impact

on the claims of archipelagic states (i.e. a state constituted
120

wholly by one or more archipelagoes) as we shall see later.

118. Sir H. Lauterpacht, The Development of International Law
by the International Court (London: Stevens & Sons, 1958)
pp. 189-190, 196 et seq. In order that a general straight-
baseline system is Justified: (a) They must be drawn
between terminal points both of which are on land; but—
in no circumstances can- there by a terminal point in
the sea; (b) They must follow, or not appreciably depart
from, the general direction of the coasts; (c) They must
be such as only to enclose waters sufficiently linked
with the land to have the true character of internal
waters.

119. Economic factors, such as the dependence of local
communities on inshore fishing, are not, per se, a
justification for the establishment of a general
baseline system. They may, however, be (a) a contributory
factor; (b) relevant as evidence of a historic usage;
and (c) a circumstance justifying the way in which a
particular baseline is drawn in a particular region
where there are local interests peculiar to that region.
See Fitzmaurice, loc cit, 31 BYIL (1954), p.426.

120. In principle the straight baseline is applied by
establishing an arbitrary baseline along the headlands
of the mainland and outermost points of fringing islands.
See Art. 46(a), Draft Convention on the Law of the Sea,
UN Doc. A/C0NF.62/L.78 (28 August 1981).
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It is worth noting that this approach was subsequently

formulated in general terms in Article 4 of the 1958

Convention on the Territorial Sea and the Contiguous Zone.

The physical and geographical criteria set out by paragraph 1

of the Article reads:

In localities where the coastline is deeply indented
and cut into, or if there is a fringe of islands along
the coast in its immediate vicinity, the method of
straight baselines joining appropri^^ points may be
employed in drawing the baseline...

The term 'fringe* is of interest because it implies,

and is intended to imply, that the mere existence of islands

off a coast does not suffice as an argument for using straight

baselines. What is required is a continuous 'fringe',

sufficiently solid and close to the mainland to form a unity

with it, or an extension of it in the seaward direction.

Correspondingly, the phrase 'in localities where the coastline

is deeply indented and cut into* implies that a state would

not be justified in making use of straight baselines along

the whole of its coast, irrespective of the physical and

geographical conditions, merely because those conditions
122

warranted the use of baselines in one particular locality.

121. Art. 4(1) [italics added]. See also Art. 7(1) of the
Draft Convention on the Law of the Sea.

122. Sir Gerald Fitzmaurice, 'Some Results of the Geneva
Convention on the Law of the Sea', 8 ICLQ (1959),
p.78.
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Paragraph 2 of the Article, following the principles

enunciated by the Court, provides that:

The drawing of such baselines must not depart to any
appreciable extent from the general direction of the
coast, and the sea areas lying within the lines must
be sufficiently closely linked to the land domajg^
to be subject to the regime of internal waters.

The above paragraph reflects the judgment of the Court

in not placing any actual limit (in terms of mileage) on the

length of straight baselines. The Court did, nevertheless,
124

state that they must be 'reasonable and moderate' and

this is also implied by the requirement that the waters they

enclose should have the character of genuine internal waters.

This requirement further implied that straight baselines

must not be drawn between points so outlying as not truly

to form part of the mainland coast or of an immediately

proximate island fringe.

In view of the fact that there are many states - such as

Saudi Arabia, Burma, Canada, the Peoples' Republic of China
125

(PRC), Cuba, Egypt, Equador, Faroes, France, Iceland,

123. Art. 4(2) [italics added]. See also Art. 7(3) of the
Draft Convention on the Law of the Sea.

124. The Court specified that baselines must lie inter fauces
terrarum, and they must be drawn in a reasonable manner,
the Anglo-Norwegian Fisheries Case. ICJ Reports. 1951,
pp. 77-78. See above, Ch. 5.

125. Peking Review, 9 September 1958, p.21; New York Times
3 Septebmer 1958. For discussion, see Charles Douglas
Hethill, 'Peoples' China and the Law of the Sea', 8
International Lawyer (1974), pp. 724-51. See below,
Ch. 9.
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Malagasy, Mauritania, Mexico, Mozambique, Norway, Sweden,

Tanzania, Turkey, the U.K. and Yugoslavia - using straight
126

baselines to encompass offshore islands, it is clear that,

in general international practice, straight baslines are no

longer only applied to coastal archipelagoes. However, both

Article 4 of the Territorial Sea Convention and Article 47(3)

of the Draft Convention on the Law of the Sea aim to restrict

state practice to certain situations as will be seen.

It would seem, however, that where an island or group

of islands lies offshore, but in such a geographical relationship

to the mainland that a single straight baseline system would

not be acceptable - since it would depart to an 'appreciable
127

extent from the general configuration of the archipelago'

=. such islands may not constitute 'coastal archipelagoes'.

2.4.2 Oceanic (or 'Mod-Ocean') Archipelagoes

Oceanic archipelagoes are groups of islands which form

a geographic entity or unit unrelated to any 'mainland'.

126. There are islands of one sovereignty situated immediately
off-shore of states of another sovereignty such as Macao
off mainland China, the Greek Aegean islands off Turkey,
the Spanish islands off Morocco, the Channel Islands off
France, St. Pierre and Miquelon off Canada, the
Australian Boigu and Saibar Islets off the south of
Papua-New Guinea.

127. Art. 47(3) of the Draft Convention on the Law of the
Sea. UN Doc. A/CONF.62/L.78 (28 August 1981).
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T • 128 *U ou--.- • 129 J O T -■ 130Indonesia, the Philippines and the Solomon Islands

are the best examples.

The archipelagic states, such as Fiji, Indonesia,

Mauritius and the Philippines have stressed the unique

geographical conditions of archipelago countries, claiming

that such states have the right 'to regard the waters between
131

and around their islands as one single unit'. Representatives

128. Indonesian Act No. 4 (18 February 1960). UN Doc. A/CONF.
19/5/Add. 1 (1960), pp. 3-4. For details, see J.J.G.
Syatauw, Some Newly Established Asian States and the
Developments of International Law (The Hague: Martinus
Nijhoff, 1961), pp. 168-205; J.A. Draper, 'The Indonesian
Archipelagic State Doctrine and the Law of the Sea:
Territorial Grab or Justifiable Necessity*, 11 International
Lawyer (1977), pp. 143-62. On 25 February 1982, Malaysia
recognised Indonesia's 'archipelagic principle'. The
Times, 26 February 1982, p.5. See below, Ch. 9.

129. See, e.g., Republic of Philippines Act No. 3046 (17 June
1961). An Act to define the baselines of the territorial
sea: Republic Act No. 5446 (18 September 1968). An Act
to amend sec. 1 of the Republic Act No. 3046. UN Doc. ST/
LEG/SER.B/15 (1970), p.105; Art. 1, Sec. 1 of the 1973
Constitution of the Republic of the Philippines. UN
Doc. ST/LEG/SER.B/18 (1976), p.30.

130. See, e.g., Declaration of Archipelagoes of Solomon
Islands, 1979; Declaration of Archipelagic Baselines,
1979. UN Doc. ST/LEG/SER.B/19 (1980), pp. 106-9.

131. UN Doc. A/CT/PV. 1906, p.16. Cf. Four-Archipelagic-State
(Fiji, Indonesia, Mauritius and the Philippines)
Proposals: 'Archipelagic Principles', UN Doc. A/AC.138/
SC.II/l.15; Draft Article on Archipelagoes, UN Doc. A/AC.
138/SC.II/l.48 (1973) General Assembly Official Records:
28 Sess. Suppl. No. 21 (A/902) Report of the Committee on
the Peaceful Uses of the Sea-bed and Ocean Floor beyond
the Limits of National Jurisdiction, Vol. 3 (New York:
United Nations, 1973), pp. 102-5.
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of such states in the Seabed Committee have emphasised inter

alia, that the question of archipelagoes was never fully

discussed at the First and Second United Nations Conferences

on the Law of the Sea. They claim that the principles

enunciated by the Court in the Anglo-Norwegian Fisheries
132

Case and reflected in Article 4 of the 1958 Convention

on the Territorial Sea and the Contiguous Zone, can and
133

should be extended to 'oceanic' archipelagoes. They

therefore advocate that their archipelagoes' baselines

should be drawn round the outer extremity at low-water mark

of all those islands in a group between which an intrinsic

relationship can reasonably be deemed to exist, and that

the limits of the territorial sea should be drawn outward

134
of those base lines. This would enclose a vast sea area

135
within their internal waters.

132. ICJ Reports, 1951, p.116. See above, Chs. 1, 2, 3, 5.
133. UN Doc. A/AC.138/SR.62, p.6.
134. UN Doc. A/AC.138/SR.73, pp. 4-5. Such a line around a

group of islands, or archipelago, would 'box in' the
ensemble, the straight baseline normally touching at
the more prominent geographic features of the outer¬
most islands.

135. On 15 May 1969, the Canadian Prime Minister Trudeau
admitted that Viot all countries would accept the view
that the waters between the islands of the archipelago
are internal waters over which Canada has full sovereignty'.
See 'Canadian Sovereignty Statement respecting the Arctic
Archipelago, the continental shelf and inland waters',
Can. H.C. Deb., 8720: 15 May 1969. For details, see
Donat Pharand, The Law of the Sea of the Arctic (Ottawa:
Univ. of Ottawa Press, 1973), pp. 65-98. During the
UNCLOS III, the main problem in respect of archipelagic
states relates to the implications of this concept for
the freedom of navigation and overflight over waters
hitherto regarded as high seas. The UK felt that any
proposal/
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The archipelagic claims are supported by those making

them by historical, economic geographical and strategic

considerations. Archipelagic states stress the need to

protect the unity of a nation composed exclusively of many

islands. More specifically, the ease of access to land from

the sea creates for archipelagic states special problems of

security and surveillance which would be greatly increased

by the existence of areas of open sea within the archipelago.

As to geographic and economic realities, the archipelagic

states involve certain factors which were promulaged by the
1.36

ICJ in the Anglo-Norwegian Fisheries Case. Archipelagoes

should thus be defined with reference to the close geographical

and economic relationship between the land and the sea areas

concerned; a special regime for archipelagic waters should

proposal on this issue must contain a clear and objective
definition as to which states could claim archipelagic
status and also satisfactory provisions for navigation
and overflight by ships and aircraft through and over
the archipelago. 4 Survey of Current Affairs (1974),
p.265. Cf. Art. 53 of the Draft Convention on the Law
of the Sea, UN Doc. A/CONF.62/L.78 (28 August 1981).-

136. The judgment lists three major considerations: first,
the close dependence of the territorial sea upon the
land domain; the second consideration was the more or
less close relationship existing between certain sea
areas and the land formations which divide or surround

them; and the third consideration was the amalgam of
economic and historic interest of the coastal region
in its adjacent waters: 'certain economic interests
peculiar to a region, the reality and importance of
which are clearly evidenced by long usage'. ICJ Reports
1951, pp. 127-28, 133, 138-39, 142. A.L.W. Munkman,
'Adjudication and Adjustment - International Judicial
Decision and the Settlement of Territorial and Boundary
Disputes', 46 BYIL (1972-73), pp. 66-67.



657.

be devised to reconcile the interests of the archipelagic

states with those of other users of the sea. It is probable

that archipelagic states may be deemed to have sovereignty

or sovereign rights over the submarine areas, the maritime

areas and the superjacent airspace enclosed by their

straight baselines.

The interests of archipelagic states are in conflict

with those of maritime states which enjoy the traditional

freedom of the high seas. Such states have therefore

proposed that a limit should be imposed on the length of

baselines and on the land-water ratio, so as to avoid widely

scattered groups of islands claiming vast expanses of the

ocean.

A review of the history and problems of archipelagic

claims indicates that a more flexible doctrine is required,

as the inevitable concession of special rights to archipelagic

states* is not to prejudice the legitimate interests of other
137

users of the sea.

The acceptance of the claims of archipelagic states has

become much easier since the introduction of the concept

of 200 mile Exclusive Economic Zones in the UNCLOS texts

137. Dubner begins his analysis from the two polarized
positions of (a) the traditional maritime states
and (b) the self-proclaimed archipelagic states.
He then proposed that each group surrender certain
sovereign rights hitherto recognised in international
law in order to reach a satisfactory compromise.
Dubner, op.cit., Ch. 7, pp. 66-81.
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as virtually all archipelagic areas would be encompassed by

this zone. Such claims have now been included in the

Convention on the Law of the Sea with certain limitations.

The concept applies only to island states, and it is

subject to precise geographic limitations, such as a

requirement for a pre-established ratio between land

and water, the fixing of a maximum extent of 100 to 125

nautical miles for the straight baselines to be drawn,

and that the drawing of such baselines shall not depart

to any appreciable extent from the general configuration
138

of the archipelago.

3. The Conventional Delimitation of Seabed Boundaries

3.1 International Aspects

A significant statement was made by the ICJ in the

Anglo-Norwegian Fisheries Case in the following words:

The delimitation of sea areas has always an international
aspect. It cannot be dependent merely upon the will
of the coast state as expressed in its municipal law.
Although it is true that the act of delimitation is
necessarily a unilateral act, because only the
coastal state is competent to undertake it, the
validity of the delimitation with reqa^g^to other
states depends upon international law.

138. Art. 47 (1)(2)(3).
139. ICJ Reports, 1951, pp. 132 [italics added]. In Raptis

v. South Australia (1977) 15 ALR. p.223, at pp. 262-63,
Judge Murphy observed: 'The territorial limits dividing
the internal waters from the territorial sea should be
determined in accordance with the prevailing rules of
international law which are an important part of the
world order*. See above, Ch. 1.
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In this passage, which related to delimitation of the sea,

not the seabed, in the context of this case, the Court did

not say that the validity of a delimitation by a coastal

state vis-a-vis another state depends on the will of that

other state. What it said was that the validity of the

delimitation with regard to other states depends upon

international law. In this connection, the PCIJ in the
140

Tunis-Morocco Nationality Decrees Case stated that

'whether a certain matter is or is not within the domestic

jurisdiction of a state is an essentially relative question:

it depends upon the development of international relations'.

Whether or not a matter is solely within the reserved domain

may be estimated with accuracy by deciding whether 'international*

is applicable to the case.

Relying on these above cases, it may therefore be

contended that the problem of delimitation of the continental

shelf boundary between adjacent or opposite states is also

not a matter which is solely within the domestic jurisdiction

and has an international aspect.

3.2 The Line of Equidistance

141
The principle of equidistance has been adopted in

140. 1923 PCIJ, Series B, No. 4.

141. The use of this term 'equidistance' is rather
unsatisfactory though the term 'median line' has
already occured in various treaties prior to the 1958
UNCLOS. For example in the Franco-German Boundary
Agreement concerning Dahomey, Upper Volta and Niger,
on one hand, and Togo on the other, in the lagoon
near Bayol of 1912. De Martens, Nouveau Recueil General
3rd Ser., VII, p.381.
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Article 1 of the 1954 Agreement between the United Kingdom

and Portugal relating to the Nyassaland-Mozambique Frontier

for delimiting those parts of the frontier affected by the

presence of Lake Nyasa. By paragraph 2 of this article, it

is expressly provided that the UK shall retain sovereignty

over the islands of Chisamulo and Likoma, which lie on the

Mozambique side of the line of equidistance, together with

the exercise of all rights flowing from such sovereignty,

including full, unrestricted and unconditional rights of
142

access.

Article 6 of the 1958 Geneva Continental Shelf

Convention however deals with a different boundary problem,

i.e. where when the same continental shelf is shared between

opposite and adjacent states. The general principle laid

down in this article is that such boundaries shall be

determined by agreement between the states concerned but

in default of such agreement, and unless another boundary

line is justified by special circumstances, the boundary

is the median line, every point of which is equidistant

from the nearest points of the baselines from which the

breadth of the territorial sea of each state is measured.

Islands add a considerable complication as has already

been indicated in Chapter 5, both because in conformity

with Article 1(b) of the convention an island may generate

its own continental shelf and also because in consequence

they may affect the baseline from which the territorial sea

is measured.

142. UKTS. No. 40 (1958), Cmnd. 526. Ratifications were
exchanged in London on 26 October 1955.
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The difficulty and doubt surrounding the issue is

shown by the fact that in narrow seas the following questions
. , 143

can be raxsed:

(a) If state A possesses a small island three-quarters

of the way across the sea towards state B, does state A
144

get seven-eighths of the shelf between itself and B?

(b) If state B possesses other small islands close
145

to state A, does the shelf boundary zig-zag accordingly.

(c) If state A possesses a small island in the middle

of a shallow sea, all parts of which are incontestably part

of the continental shelf with B, should such a small island

be allowed to divert a boundary and thus give extensive

areas of shelf to A?

The role to be assigned to islands in determining the

equidistant boundary line raises complex difficulties.

The status in customary international law of the equidistant

method of delimitation has itself been questioned in the

North Sea Continental Shelf Cases: though Denmark and the

Netherlands contended that 'equidistant* was the essential

element in a rule of law, namely, that in the absence of

agreement by the parties to employ another method or to

143. See Figure 2, p.662.

144. Cf. Richard Young's comment on: 'A Symposium in Limits
and Conflicting Uses of the Continental Shelf*, The
Law of the Sea, Offshore Boundaries and Zones, ed. by
Lewis M. Alexander (Ohio State U.P. 1967), pp. 179-180.

145. Ibid.
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MEDIAN-LINE CONSTRUCTION
COMPLICATED BY ISLANDS

The formula for constructing a median line boundary-
enables the waters between two states to be divided

equitably. Offshore islands complicate but do not
prevent the principle of equidistance from being
applicable.

Whiteman's Digest of International Law Vol. 4,
pp. 332.
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proceed to a delimitation on an ad hoc basis, all continental

shelf boundaries must be drawn by means of an equidistance

line, unless, a special circumstance, is calling for or

warranting a departure from the equidistance method of

delimitation. These two states argued that only the

presence of a special feature such as an islet or small

protuberance would produce a disproportionately distorting
146

effect on an otherwise acceptable boundary line.

In his dissenting opinion, Judge Tanaka observed that:

it is argued on behalf of the two Kingdoms [of Denmark
and the Netherlands] that the application of this
[special circumstance] clause should be limited to
such cases as the existence of insignificant islands,
promontories etc., which should be ignored in drying
the equidistance line. This seems well-founded.

146. ICJ Reports. 1969, p.3 at pp. 19-20, para. 13. Cf. p.52,
para. 98. See also E.D. Brown, "The North Sea Continental
Shelf Cases", 23 Current Legal Problems (1970), p.187,
at pp. 193-94; idem, The Legal Regime of Hydrospace
(London: Stevens & Sons, 1971), pp. 46-47. In the
submarine areas of the Aegean Sea, if this principle
were applied, it would give Greece more than 97 per cent
of the seabed in the Aegean Sea with less than 2.5 per
cent to Turkey. See the Aegean Sea Continental Shelf
Case. ICJ Reports. 1976, p.3; 32 YBICJ (1977-1978), p.110.
For commentary, see Leo Gross, 'The Dispute Between
Greece and Turkey concerning the Continental Shelf in
the Aegean', 71 AJIL (1977), p.31; J.G. Merrills, 'Oil
Exploration in the Aegean*, 93 LQR (1977), pp. 29-33;
Alex Phylactopoulos, 'Medeterranean Discord: Conflicting
Greek-Turkey Claims on the Aegean Seabed', 8 International
Lawyer (1974), p.431; C.L. Rozakis, The Greek-Turkey
Dispute over the Aegean Continental Shelf, Rhode Islands
Law of the Sea Institute, Occasional Paper, No. 27,
December 1975; Barry Buzan. A Sea of Troubles Sources
of Dispute in the New Ocean Regime, Adelphi Papers,
No. 143 (London: IISS, 1978), pp. 29-30.

147. Dissenting opinion of Judge Tanaka, ICJ Reports, 1969
p.171, at p.186.



664.

Until 1969 many thought that the 'equidistance - special

circumstances rule* reflected and crystallized the relevant

rule of customary international law. However, in the North

Sea Continental Shelf Cases, the Court held that the

equidistance rule of Article 6 of the Continental Shelf

Convention was neither a rule of customary international law

nor had it become so since 1958 in a manner so as to be

opposable to a non-party to the Convention. The Court

pronounced that

delimitation is to be effected by agreement in
accordance with equitable principles, and taking
into account of all the relevant circumstances, in
such a way as to leave as much as possible to each
Party all those parts of the continental shelf that
constitute a natural prolongation of its territory
into and under the sea, without encroachment on
the naturaj^grolongation of the land territory of
the other.

In his dissenting opinion, Judge Morelli, considered

however, that the equidistance method of delimitation had

acquired the status of a rule of general international law,

but he thought that there was another rule, that where, as

in the present cases, there was a particularly serious

discrepancy between the results of the equidistance method

and absolutely equitable apportionment, the states concerned

were obliged to negotiate an agreement to revise the existing

legal situation (i.e. equidistance) or, in the absence "of
149

agreement, simply to take the matter to arbitration.

148. ICJ Reports, 1969, p.53, para. 101. [italics added],
149. Dissenting Opinion of Judge Gaetano Morelli, North Sea

Continental Shelf Cases, ICJ Reports, 1969, pp. 198-217.
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From state practice following the North Sea boundary

treaties, it appears that there has been a clear tendency

to rely for guidance on the principle of equidistance."1"50
It appears in nearly all cases to have been the starting

point for negotiations, but it can be seen in some cases

to have undergone adjustments in the course of the bargaining

process.

The North Sea Continental Shelf Cases had concerned

delimitation between adjacent states, one of which had not

ratified the 1958 Continental Shelf Convention. The Anglo-

French Continental Shelf Arbitration however, was the first

in which both disputants were parties to the Convention. The

150. The boundary between the continental shelf of the UK
and those of Norway, the Netherlands, Denmark and the
Federal Republic of Germany have been delimited through
agreement and through the broad application of the
equidistance principle. UN Doc. ST/LEG/SER.B/15 (1970),
pp. 775, 799, 781. ST/LEG/SER.B/16 (1974), pp. 431, 419,
424. On 25 November 1971, the UK made separate agreements
with Denmark and the Federal Republic of Germany on a
division of the continental shelf between the UK and
the other two countries. Both agreements provided that
the boundary line was to be essentially equidistant
from the territorial sea baselines of the respective
countries. 11 ILM (1972), pp. 723, 731. Demarcation
practice of the North Sea Continental Shelf has been
analysed in various works; see for example, P.W. Birnie,
and C.M. Mason, 'Oil and Gas: The International Regime',
in C.M. Mason (ed), The Effective Management of Resources
(London: Frances Pinter Ltd., 1979), Ch. 2, p.19; Brown,
op. cit.. p.60. Birnie and Mason conclude that the most
favoured principle for delimitation was based on lines
of equidistance, not as an obligatory rule, failing
agreement, under Art. 6(2) of the 1958 Continental Shelf
Convention, but as a free choice, providing the most
equitable or acceptable solution, as indeed the Court
found on the basis of agreements concluded in 1969.
Brown, however, disagrees.
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Court adopted a half-effect solution, as an equitable variant

of the equidistance principle, where continental shelf

delimitation was complicated by the presence of offshore

islands. This was evidenced by the Court*s selection

of two particular pairs of base-points for the calculation

of the equidistance lines determining the half-effect boundary,

rather than all the potentially relevant points on the

respective coastlines.

3.3 Special Circumstances

It is necessary to emphasise that there is a great

difference between the case of the state that considers

itself to be an exception, and that of a state that puts
152

itself forward as constituting an exceptional case. A

review of the travaux preparatoires of Article 6 of the

Continental Shelf Convention indicates that the parties to

the Geneva Convention intended the equidistance rule to be

regarded as the general or residual rule and that the onus

of proof of special circumstances lies upon those pleading

them.

The principles and rules of special circumstances are

illustrated by observations of the following cases. In the

151. Channel Award (Cmnd. 7438), pp. 117-18, paras. 251, 253-54.
152. Sir Gerald Fitzmaurice, 'The General Principles of

International Law Considered from the Standpoint of the
Rule of Law', 92 Recueil des Cours (1957) II, pp. 109-110.
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Diversion of Water from the Mense Case. Judge Hudson,

concurring in the judgment, observed that an international

judicial or arbitral tribunal cannot disregard 'special

circumstances' which may call for the consideration of
153

•equitable principles': (a) if it is asked to enforce

the obligation to make reparation which any breach of an

international engagement normally involves; (b) if it is

asked to decree a kind of specific performance of a

reciprocal obligation which the demandant itself is not

performing; or (c) if it has before it a request for a

declaratory judgment and the circumstances are such that

the declaration requested would disturb that equality which

is equity. It was apparent that the role of 'equitable

principles* was similar to that of the concept of 'special

circumstances•„

In the Anglo-Norwegian Fisheries Case, the decision

was based on the view, not that special circumstances in

themselves gave rise to a legal right to exceptional

treatment outside the normal rules of law, but that in the

maritime field under consideration in that case, international

law itself took account of certain exceptional circumstances

to meet which it applied a general principle in a particular

153. 1937. PCIJ Ser. A/B, No. 70, pp. 76-79. Cf. C.W. Jenks,
•Equity as a Part of the Law Applied by the Permanent
Court of International Justice', 53 LQR (1937), p.519.
See below, 4.4.

154. ICJ Reports, 1951, pp. 116. See above, 2.4.
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In the Anglo-French Continental Shelf Arbitration.

the United Kingdom reviewed extensively the travaux

preparatoires of Article 6, state practice and opinio juris

and concluded that:

the travaux preparatoires disclose that islands
would constitute * special circumstances* only
where very small islands produce an excessively
complicated median line which might be straightened
out in the interests of simplicity, but compensating^
a loss of shelf in one area with a gain in another.

We must ask, however, several other questions concerning

the precise 'special circumstances* which might be used to

vary a median or other line.

(i) At what point delimitation of continental shelf

boundary and under what conditions should a small

island be justified as an exceptional case? At

the UNCLOS I, Italy proposed that:

Where in the proximity of coasts which are opposite
to each other there are islands belonging to the
said continuous continental shelf, in the absence
of agreement, the boundary is the median line ...

unless some other method of drawing the sai^gedian
line is justified by special circumstances.

This proposal dealt with the special case of islands belonging

to a continuous continental shelf between two states which

were opposite to each other.

155. Channel Award (Cmnd. 7438), pp. 84—85, para. 170. See
also the UK Memorial, para. 143(IV).

156. UN Doc. A/CONF.13/C.4/L.25/Rev. 1, UN Doc. A/CONF.13/42,
p.133. Cf. UN Doc. A/CONF.13/C.4/SR.32 (9 April 1958).
UN Doc. A/CONF.13/42, pp. 93-94, paras. 5-6.
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Sweden remarked that, as the term 'island* and 'coast*

appeared to be employed in opposition to each other in the

above proposal, the proposal might be interpreted to mean

that the median line serving as a boundary between two

states concerned should be drawn solely on the basis of

coastlines, leaving islands entirely out of account. If

that were indeed the purpose of the proposal, Sweden would
157

be unable to support it. Italy replied that it was not

the purpose of its proposal to detract in any way from the

general rule that each island should have its own continental

shelf. It contended, however, that certain situations formed

an exception to the general rule, and that the special
158

provisions governing that exception should be duly codified.

Venezuela could not accept the idea that if there

were no agreement the boundary line should, as a general

rule, be the median line. The situations that existed in

different parts of the world were too varied to justify the

adoption of any such general rule. Moreover, the cases in

which the median line would offer the best solution were

likely to arise less frequently than any others, so that

exceptions would be more numerous than the cases covered by

the general rule.159

157. UN Doc. A/CONF.13/C.4/SR.32 (9 April 1958). UN Doc. A/
CONF.13/42, p.94, para. 7.

158. Ibid., para. 8.

159. Ibid., para. 9. Colombia expressed the view that no
general rule could cover special cases, but special
solutions were not excluded by the UK amendment which
laid down a clear and just legal rule without excluding
the possibility of agreement between states. Ibid.,
para. 11. For the proposal of the United Kingdom,
see UN Doc.A/CONF.13/C.4/L.28, UN Doc. A/CONF.13/42, p.134.
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Argentina asked how the provisions of the Italian

amendment would apply, for example, to the case of the small

island of St. Helena in the Atlantic off the west coast of

Africa.. Presumably, the intention was not, by drawing the

median line between that island and the African coast, to

grant rights over enormous stretches of ocean to what was

a mere pinpoint in the Atlantic. The UK observed that

among the special circumstances which might exist there

was, for example, the presence of a small or large island

in the area to be apportioned. Other types of special

circumstances were the possession by one of the two states

concerned of special mineral exploitation rights or fishery

rights, or the presence of a navigable channel; in all such

cases, a deviation from the median line would be justified,

but the median line would still provide the best starting

point for negotiation. The United States could not agree

with the representative of Italy that it was possible

to exclude a provision in relation to islands because it

agreed with the representative of the UK that, in view

of the great variety of size, grouping and position of

islands, it would be impossible either to include or

exclude all islands on the continental shelf, and that each

case should be considered on its merits.

160. UN Doc. A/CONF.13/C.4/SR.32 (9 April 1958), UN Doc. A/
CONF.13/42, p.95, paras. 20 and 23.
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As to the question in what circumstances do small

islands constitute 'special circumstances', the ICJ held in

the North Sea Continental Shelf Cases that:

a special circumstance calling for or warranting
a departure from the equidistance method of
delimitation only the presence of some special
feature ... - such as an islet or small protuberance
- but so placed as to^gjoduce a disproportionately
distorting effect ...

In the Anglo-French Continental Shelf Arbitration,

the Court of Arbitration decided that the Channel Islands,

the Scilly Isles and the Island of Ushant - having considered

the geographical circumstances, especially their locations

- constituted 'special circumstances' having distorting ,

162
effects on the delimitation of an equidistance boundary.

The ICJ in the Case Concerning the Continental Shelf (Tunisia

- Libyan Arab Jamahiriya) held that 'the existence and position

of the Kerkennah Islands* was considered as 'special
1.63

circumstances' and similar treatment should also apply.

(ii) What type of exceptional configuration may constitute

special circumstances? Could geological, geographical

mineral deposits, economic or other factors establish

161. ICJ Reports, 1969, pp. 19-20, para. 13 [italics added],
162. Channel Award (Cmnd. 7438), pp. 94, para. 197, 101-3,

paras. 214-17.
163. ICJ Reports, 1982, pp. 88-89, para. 128-29, 94, para. 133

B (3) and C (3).
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a ground of special circumstances?

In 1958, at the UNCLOS I, Iran maintained that in cases

where large areas of water carrying sediment deposited the

sediment near the coast and formed extensive mud flats which

were exposed at low water, it would be almost impossible to

identify the low-water line by visual observation or

photography. It would have to be established by calculation

from the high-water mark and tide measurements, but there

were many areas where no tide measurements had been made

and where it might be necessary to define a boundary line

for the continental shelf. Iran thus proposed that in such

circumstances the boundary should be measured from the high-

water mark instead of the low-water mark. It, moreover,

maintained that:

It might ... be a complicated matter, where there were
islands on a continuous continental shelf, to identify
the low-water line for e^ch island and it was therefore
proposed that in such cases the boundary should b«*^4
measured from the low-water line along the coast.

The purpose of the Iranian amendment was to permit some

measure of relaxation of the general rule followed in

delimiting the boundary to the extent of referring to the

high-water mark rather than the low-water mark where an

164. UN Doc. A/CONF.13/C.4/SR.31 (8 April 1958), UN Doc. A/CONF.
13/42, p.92, paras. 9-10. Although the high-water mark
might not always be clearly defined, experts who studied
the Persian Gulf had found that visual or photographic
identification was more practicable for the high-water
mark than for the low-water mark.
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exceptional geographical configuration or other circumstances

might justify such a departure. ^ ^
The United States, however, did not consider the Iranian

amendment necessary; a reference to measurement from the high-

water mark in certain cases would only introduce confusion

and such cases were in any event fully covered by the

reference to special circumstances. Uruguay pointed out

that the proposed method of defining a boundary was related

entirely to the surface of the continental shelf and did not

take account of the conditions obtaining below the sea

bottom. A boundary thus drawn might cut across a mineral

deposit in the ocean bed in a manner prejudicial to one

of the states concerned.The UK considered that the

adoption of the median line as a boundary was the fundamental

principle and the most equitable solution, to be departed from

only if special circumstances so required. Special circumstances

might lead the states concerned to agree to adopt a boundary
167

other than the median line.

In addition to these factors mentioned above, there are

some historical, political and strategic considerations which

influence the delimitation of the continental shelf boundaries.

For example, the Iran-Sharjah Agreement of 1971 on the submarine

165. UN Doc. A/C0NF.13/C.4/SR.32 (9 April 1958), UN Doc. A/CONF.
13/42, p.94, para. 13.

166. Ibid., p.95, paras. 24 and 28.

167. UN Doc. A/CONF.13/C.4/SR.33 (9 April 1958), UN Doc. A/CONF.
13/42, p.94, paras. 1 and 5.



674.

areas around Abu Musa was signed mainly on a political and
168

strategic basis. Similarly in the Iran-Bahrain Agreement

of 1971, concessions were made on essentially historical
169

grounds. It should perhaps be stressed that, from a legal

viewpoint, political or historical considerations ought not to

constitute any major problem in relation to the apportioning

of the submarine boundaries.

Having earlier (before the above decision) carefully

considered and examined the variety of elements relating to

'special circumstances', Professor Brown came to the

conclusion that it would clearly be wrong to attempt to draw

170
up a closed list of cases of special circumstances.

Equally, it would also be unjustifiable to ignore the evidence

which offers guidelines for a reasonably restrictive inter¬

pretation of the concept of special circumstances.

The North Sea Continental Shelf Cases judgment suggested

various factors which should be considered in reaching agreement

upon delimitation: the general configuration of the coasts

and any unusual features; so far as known or readily

ascertainable, the physical and geological structure, and

natural resources of the areas involved; the element of a

reasonable degree of proportionality between the extent of

'Memorandum of Understanding between Iran and Sharjah',
Middle East Economic Survey. Supp.15 (5 May 1972), p.2.
See above, Ch. 1.

UN Doc. ST/LEG/SER.B/16 (1974), p. 428.

Brown, The Legal Regime of Hydrospace, op. cit., pp. 62, 70.

168.

169.

170.
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the continental shelf areas appertaining to the coastal
171

state and the length of its coast.

In the Anglo-French Continental Shelf Arbitration, one

of the questions at issue was whether the Channel Islands,

situated within a bay of the French coast, a few nautical

miles distant from it, were to be given full effect in the

delimitation of the continental shelf off the coast of the

UK opposite to France in the relevant part of the Channel.

France argued that these islands formed grographically part

of the physical mass of Brittany and Normandy and that the

acceptance of the UK* s claim for a median line between

these islands and the French coast would involve a deep

amputation of the French continental shelf in the Channel

and a gain to the UK wholly disproportionate to the size

of the islands and the length of their coasts, and would

sever the continental shelf of France in the Channel into

two separate zones. It was further pointed out that this

group of islands, as distinct from an island or archipelagic

state, are not directly responsible for their own foreign

relations. The UK, however, maintained that it is only

very small islands which, in certain circumstances, may not

be given full effect, but that all true islands generate

their own continental shelf, irrespective of their location.

The Channel Islands cannot be characterized as very small,

171. ICJ Reports. 1969, p.3, at pp. 53-54, para. 101.
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having their own legislative assemblies, courts of law,

coinage and postal service, and enjoying an important degree

of independence of ancient foundation. The Court of

Arbitration found that 'the presence of these islands in

the English Channel in that particular situation disturbs the

balance of the geographical circumstances which would
172

otherwise exist' and

will manifestly result in a substantial diminution
of the area of continental shelf which would otherwise
accrue to the French Republic. This fact by itself
appears to the Court to be, prima facie, a circumstance
creative of inequity and calling for a method of
delimitation that in some measure redresses the inequity.

The Court referred to the presence of the Channel Islands

close to the French coast as constituting a circumstance

creative of inequity, and a 'special circumstance' within

the meaning of Article 6 of the Convention on the Continental

Shelf. It thus concluded that

the specific features of the Channel Islands region
call for an intermediate solution that effects a

more appropriate and more equitable balance between^^
the respective claims and interests of the Parties.

What amounted to special circumstances? The ICJ in

the Case Concerning the Continental Shelf (Tunisia-Libyan Arab

Jamahiriya) held that the relevant circumstances to be taken

into account in achieving an equitable delimitation include,
175

inter alia, the following:

Channel Award (Cmnd. 7438), p.89, para. 183.

Ibid., p.94, para. 196 [italics added].
Ibid.. p.94, para. 198.
ICJ Reports, 1982, p.93, para. 133 B.

172.

173.

174.

175.
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(a) the fact that the area relevant to the delimitation
in the present case is bounded by the Tunisian coast
from Ras Ajdir to Ras Kaboudia and the Libyan coast
from Ras Ajdir to Ras Tajoura and by the parallel of
latitude passing through Ras Kaboudia and the meridian
passing through Ras Tajoura, the rights of third states
being reserved;
(b) the general configuration of the coasts of the
Parties, and in particular the marked change in
direction of the Tunisian coastline between Ras Ajdir
and Ras Kaboudia;
(c) the land frontier between the Parties, and their
conduct prior to 1974 in the grant of petroleum
concessions, resulting in the employment of a line
seawards from Ras Ajdir at an angle of approximately
26° east of the meridian, which line corresponds to
the line perpendicular to the coast at the frontier
point which had in the past been observed as a de
facto maritime limit;
(d) the element of a reasonable degree of proportionality,
which a delimitation carried out in accordance with
equitable principles ought to bring about between the
extent of the continental shelf areas appertaining
to the coastal state and the length of the relevant
part of its coase, measured in the general direction
of the coastlines, account being taken for this purpose
of the effects, actual or prospective, of any other
continental shelf delimitation between states in the
same region.

Returning to the small island problem, another question

may be posed: (iii) could a small island off the coast in

shallow sea and close to the mainland be justifiably considered

part of the mainland for the purpose of determining the

boundary of continental shelf?

Clearly, it appears, probable, as a relevant factor in

constituting special circumstances. This conclusion is
3.76

confirmed by the Grisbadarna Arbitration. The PCA at

The Hague decided a maritime boundary dispute between Norway

and Sweden, on the basis of a convention between the two

176. Grisbadarna Case [1909] J.B. Scott, The Hague Court
Reports. Vol. I, 1916, pp. 121; 147; 4 AJIL (1910)
pp. 231-32. See above, Ch. 3.
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parties dated 14 March, 1908. The parties had adopted, at

least in practice, the rule of making the division along the

median line drawn between the islands, islets, and reefs

situated on both sides of the Koster-Tisler line which were

constantly submerged since neither the boundary treaty nor

the map appertaining thereto mentioned any islands, islets,

or reefs situated beyond the Koster-Tisler line. In order

to keep within the probable intent of these documents, the

arbitral tribunal in its award therefore disregarded any

such islands, islets, or reefs. In the North Sea Continental

Shelf Cases, moreover, the Court found that the continental

shelf area off, and dividing, opposite states, could be

claimed by each of them as a natural prolongation of its

land territory, and that when such prolongations meet and

overlap. They can only be delimited by means of a median

line; and, ignoring the presence of islets, rocks and minor

coastal projections, the disproportionate distorting effect

of which can be eliminated by other means, such a line must
177

effect an equal division of the particular area involved.

177. ICJ Reports. 1969, p.36, para. 57. Art. 1 of the 1965
Kuwait-Saudi Arabia Agreement relating to Partition of
the Neutral Zone states that 'the boundary line between
the two sections of the zone is to be the line which
divides them into two equal parts. UN Doc. ST/LEG/SER.B/15
(1970), p.760. In the Aegean Sea Continental Shelf Case,
Turkey based her claim on the fact that a number of the
Greek islands are only a few miles from the Turkish coast.
If these islands generated their own continental shelves,
it would give Greece more than 97 per cent of the sea-bed
of the Aegean Sea. ICJ Reports, 1976, p.3.
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The Arabian Gulf states' practice thus demonstrates that

small outlying islands have been disregarded in the delimitation
178

of continental shelf boundaries.

The foregoing cases show that where the application of

the equidistance principle would lead to inequitable results

because of the presence of special circumstances then a

small island may be regarded as an exceptional case.

4. Customary Principles Concerning Seabed Boundaries

4.1 The Principle of Alluvium and Increment

Prima facie an island belongs to the state within whose

territorial waters it lies, but the presumption may be
179

rebutted on proof of an adverse root of title. The

natural appendage doctrine was first applied to uninhabited

and permanently exposed rocks or reefs adjacent to a mainland

coast and in some cases lying outside the belt of territorial

waters as measured from the coast.

178. In demarcation of the Iran-Qatar and Iran-Oman
continental shelf boundaries, the existence of all islands
has been ignored. The 1969 Iran-Qatar Agreement in UN Doc.
ST/LEG/SER.El/16 (1974), p.403. The Iran Oman Agreement in
UN Doc. ST/LEG/SER.B/l9 (1980), p.450. For discussions,
see Ali A. El-Hakim, The Middle Eastern States and the Law
of the Sea (Manchester U.P., 1979), Ch. 3, p.83; Charles
G. MacDonald, Saudi Arabia and the Law of the Sea (Westport
Connecticut: Greenwood Press, 1980) pp. 126 et seq;
Sayed Hassan Amin, International and Legal Problems of
The Gulf (Middle East and North African Studies Press,
1981), pp. 144-147. See below, 6.

179. See, e.g., Secretary of State for India v. Sri Raja
Chelikani Ramo Rao (1916) 32 TLR 652; The Anna, La Porte
(1805), 5 C. Rob. 373.

180. See, e.g., Anglo-Norwegian Fisheries Case. ICJ Reports,
1951, p.116.Cf.S^rensen, op. cit., Varid Juris Gentium,
p.315; 0'Connell, o£. cit., 45 BYIL (1971), p.l; Marston,
op. cit.. 4 Annals of International Studies (1973), p.171;
Amerasinghe, o£. cit., 23 ICLQ (1974), p.539.
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The term ♦coasts' includes the natural appendages of the

territory which rise out of the water, although these islands

are not of sufficient firmness to be inhabited or fortified,

but it does not include all the shoals i.e. those continuations

of the land perpetually covered with water. The rule of law

181
on this subject is terrae dominium ubi finitur armorum vis.

182
In the case of The Anna, La Porte. concerning the

legality of a capture alleged to have been made at the

south of the Mississippi within the neutral territory of the

U.S., a question arose as to what was to berdeemed the shore,

since there were a number of little mud islands, composed of

earth and trees drifted down by the river. These islands

formed a kind of portico to the mainland. It was contended

that these were not to be considered as any part of the

American territory - that they were a sort of 'no man's land',

not of a consistency firm enough to support the purposes of

life, uninhabited, and resorted to only for shooting and

taking birds' nests. It was argued that the line of territory

was to be taken only from the Balize, which was a fort raised

on the mainland by the former Spanish possessors. The judge,

181. 'Where the control over land ends, the power of arms
ends'. Cornelius van Bynkershoek, De Dominio Maris
Dissertatio (1744 rpt; New York: Oxford U.P., 1923),
Ch. II.

3-82. The Anna, La Porte, (1805), 5 C. Rob. 373; 2 BILC, p. 699.
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Lord Stowell, held that they were the natural appendages of

the coast on which they bordered and from which, indeed, they

were formed. Their elements derived immediately from the

territories, and on the principle of alluvium and increment.

on which, the judge said, so much is to be found in the

books of law, quod vis fluminis de tuo praedio detraxerit,
183

vicino praedio attulerit. palam tuum remanet, even if

it had been carried over to an adjoining territory. Whether

the areas are composed of earth or solid rock will not vary

the right of dominion, for the right of dominion does not

depend upon the texture of the soil.

In brief, Lord Stowell found that a mud islet formed by

accretion which remained dry at high tide, was a natural

appendage of the mainland. However, he did not mention the

distance of the island from the mainland. Therefore one may

observe that he did not regard distance as important where

♦the principle of alluvium and increment* applies. Assuming

this presumption is sound, it will follow that even the

smallest islands are entitled to their own territorial sea.

In the Bulama Island Arbitration (Great Britain - Portugal),

the Arbitrator based the award of the disputed island to

Portugal on its possession of the mainland and thus of its

natural appendage, the island:

183. 'That which the force of a river carries off from
your field and attaches to a neighbouring field, ...
will remain yours'.



682.

[I]slands in the vicinity of the mainland are regarded
as its appendages ... the ownership and occupation of
the mainland includes the adjacent islands, even though
no positive^g^ts of ownership may have been exercised
over them.

The principle of alluvium and increment was also applied

in the Secretary of State for India v. Sri Raja Chelikani Ramo

185
Rao, where the Privy Council held that the ownership of

the islands arising in the sea within the three-mile limit

in the estuary or mouth of the Godaveri River resided in

the British Crown, because geographically these islands

had risen from the sea at a distance within the three-mile

limit of the territorial sea and were thus formed from the

seabed which belonged in property to the Crown.

On 15 November 1963, a volcanic island off the south

coast of Iceland was erupting and rising to a height of

130 ft. and 1,500 ft. in length, a few miles south-west

of the Vestmann Islands. It was claimed by Iceland and named

_ . 186
Surtsey.

184. [1870] J.B. Moore, International Arbitrations, Vol. 2, p.
1909, at p.1919. The Island of Bulama is adjacent to
the mainland and so near to it 'that animals cross at

low water'.

185. [1916] 85 LJPC 222; 32 TLR 652; 2 BILC 841. Cf. J.E.S.
Fawcett, 'The Judicial Committee of the Privy Council
and International Law', 42 BYIL (1967), p.263.

186. Keesinq's Contemporary Archives 1963, p.19748 B. On
27-28 September 1957, a newly-formed volcanic island,
some 800 yards in diameter and over 300 ft. high, rose
from the sea as a result of a violent undersea eruption
in the Azores. The Portuguese flag was formally hoisted
on the island on 12 October 1957. Ibid., 1957, p.15808 B.
For discussion, see Mark Dingley, 'Eruptions in
International Law: Emerging Volcanic Islands and the
Law of Territorial Acquisition', 11 Cornell ILJ (1978),
p.121; J.L. Verner, Jr., 'Legal Claims to Newly Emerged
Islands', 15 San Diego LR (1978), p.525; Jan Mayer, a
volcanic/
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Islands thus forming outside territorial waters, but

within close proximity to the territory of a state would be
187

naturally connected with the coastal state. If the coastal

state is entitled to exclusive rights of exploitation over its

continental shelf, it would seem logical that if that part

of the submarine areas thrown up form an island, it would

be naturally connected with the coastal state.

volcanic island off Norway, is considered as an island
and therefore entitled to a territorial sea, an economic
zone and a continental shelf. 'Report and Recommendations
to the Governments of Iceland and Norway of the
Concilation Commission on the Continental Shelf Area
between Iceland and Jan Mayen', 20 ILM (1981), pp. 797
et seq.

187. On November 3, 1864, Roundell Palmer and R.P. Collier,
together with the Queen's Advocate, Robert Phillimore,
replied to the Foreign Office which had asked them to
advise on the distance to which the rocks, reefs and
banks near San Domingo were considered to extend. They
replied: 'That in places where the possession of
particular rocks, reefs, or banks, naturally connected
with the mainland of any part of Her Majesty's territory,
is necessary for the safe occupation and defence of such
mainland, Her Majesty's Government also claim the waters
inclosed between the mainland and those rocks, reefs,
or banks, whatever may be the distance between them
and the nearest mainland'. McNair, op. cit.. Vol. 1
pp. 367-68.
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4.2 The Principle that the Land Dominates the Sea

The principle of the dominance of the land over the sea

is taken with scarcely any alteration from the Jus Gentium,

and is part of that heritage of Roman law handed down to the

188
law of nations via Grotius and the writings of his followers.

Following this notion, water is held to be appurtenant

to land, not land to water. In other words, land is the
189

primary object of acquisition or alienation and water is not.

As water is naturally appertaining to land, so occupation of

a piece of land includes occupation of the surrounding water

as well, provided there are no other islands which are owned

by other states.

In acquisition of territory, the question of islands

much depends upon the facts, the size of the island and the

nature of the occupation, but occupation of one part of the

island is more easily assumed to determine the occupation of
. . 190

the whole.

188. Jus Gentium is a phrase which, about the time of Grotius,
was passing from its ancient Roman meaning, the law
common to most nations, to its modern meaning, the law
between nations. William Whewell, Grotius on the Rights
of War and Peace; An Abridged Translation (Cambridge,
M.DCC.LIII), Editor's Preface, ix. See also Sir Frederick
Pollock, Essays in the Law (London: Macmillan & Co., 1922),
p.13, 34 et seq; T.J. Lawrence, The Principles of
International Law. 7th ed., Revised by Percy H. Winfield
(London: Macmillan 1923), p.138.

189. Wheaton's Elements of International Law. 6th English Ed.,
Revised by A. Berriedale Keith, Vol. 1 (London: Stevens
1929), p.335.

190. See, e.g., the Clipperton Island Arbitration. II RIAA,
p.1108; Eastern Greenland Case. PCIJ Series A/B, No. 53,
p.22; Frontier Land Case, ICJ Reports, 1959, p.209.
In the essence of evidence to the contrary, see e.g.,
Cyprus, Ireland. See above, Ch. 3.
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In the Minquiers and Ecrehos Case the French Government's

argument referred to 'the principle of land dominates sea'.

It argued that: (a) the archipelago, taken as a whole,

represented a dismemberment of the mainland, and (b) the

state to which the principal islands belonged should also

possess sovereignty over the islands whose territorial status

~ • 191xs uncertain.

Judge Levi Carneiro stated that:

Just as a state which has occupied the coast or an
important part of an island is deemed to have occupied
the island as a whole, the occupation of the principal
islands of an archipelago must also be deemed to include
the occupation of islets and rocks in the same archipelago
which have not been actually occupied by another state?

But it must be questions whether he was right. In considering

the 'land dominates the sea* principle, should not the

unoccupied islets and rocks be close to the mainland power

rather than to the cross-channel power? It is regrettable

that the Court failed to take the opportunity to clear this

matter up. In the case of small islands, is it necessary to

consider whether or not the 'land dominates the sea' principle

applies particularly and whether this should be applicable to

the delimitation of a continental shelf boundary?

191. ICJ Reports. 1953, pp. 97-98. See above, 2.4.

192. Ibid., p.99 [italics added].
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In the Anglo-Norwegian Fisheries Case, the Court

observed 'the close dependence of the territorial sea upon the

land domain1, and maintained that 'it is the land which

confers upon the coastal state a right to the waters off its
193

coasts'. Moreover, in the Anglo-Norwegian Fisheries

Jurisdiction Case, the Court recognised the preferential rights
194

of the coastal state, at least over fisheries in waters

adjacent to its coasts.

In the North Sea Continental Shelf Cases and the Aegean

Sea Continental Shelf Case, the Court explained that the

continental shelf is a legal concept in which 'the principle

is applied that the land dominates the sea'; and that it

is solely by virtue of the coastal state's sovereignty over

the land that rights of exploration and exploitation in the

continental shelf can attach to it, ipso jure, under inter¬

national law. In short, continental shelf rights are legally

193. ICJ Reports, 1951, p.133. See above, 2.4.
194. The judgment lays the emphasis on Iceland's obligation

to respect the United Kingdom's existing fishing rights and
the United Kingdom's obligation, in turn, to respect
Iceland's preferential rights. The Court held:
'The concept of preferential rights is not compatible
with the exclusion of all fishing activities of other
states. A coastal state entitled to preferential rights
is not free, unilaterally and according to its own
uncontrolled discretion, to determine the extent of
those rights. The characterization of the coastal
state's rights as preferential implies a certain
priority, but cannot imply the extinction of the
concurrent rights of other states, and particularly
of a state which has for many years been engaged in
fishing in the waters in question....' Fisheries
Jurisdiction Judgment. ICJ Reports, 1974, pp. 27-28.
See above, Ch. 5.
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both an emanation from and an automatic adjunct of the

195
territorial sovereignty of the coastal state.

In the Case Concerning the Continental Shelf (Tunisia-

Libyan Arab Jamahiriya), the Court said that;

The geographic correlation between coast and submerged
areas off the coast is the basis of the coastal state's

legal title ... As has been explained in connection
with the concept of natural prolongation, the coast
of the territory of the state is the decisiv^ggactor
for title to submarine areas adjacent to it.

In the light of the foregoing considerations, the principle

that the land dominates the sea appears to be relevant to the

question of delimitation of a continental shelf boundary and

should be given special consideration. If this principle is

thus so applied, there can be little doubt that the mainland

power should overrule the cross-channel power. But there is a

conflict with other principles such as that islands can have

their own territorial sea and continental shelf and the

problem of selecting between or accommodating rival principles

remains.

4.3 The Natural Prolongation Rule

As has already been discussed in the Grisbadarna

Arbitration concerning the maritime frontier between Norway

and Sweden, the Permanent Court of Arbitration recognised

that 'the maritime territory is an essential appurtenance of
197

land territory'.

195. ICJ Reports, 1969, p.51, para. 96; ICJ Reports, 1978,
p.36, para. 86.

196. ICJ Reports, 1982, p.61, para. 73.
197. Scott, Hague Court Reports. 1916, p.127. See above, Ch. 2.
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In the Isle of Pines Dispute between Cuba and the United

198
States in 1922, the disputed isle was geologically a

natural appurtenance off the coast, connected by islets and

shoals which had been for centuries a part of Cuba. Therefore,

one writer was convinced that the Cuban claim was the sounder

199
under international law, over that of the United States

and that the continued occupation of the Isle of Pines by
\

Cuba strengthens its claim.

The origin of the notion that the concept of natural

prolongation is relevant for the delimitation of the lateral

boundaries of the continental shelf is to be found in the

judgment of the ICJ in the North Sea Continental Shelf Cases.200
The North Sea Continental Shelf Cases, aspects of which have

already been discussed, related to the competing claims of the

Federal Republic of Germany, Denmark, and the Netherlands to

certain areas of continental shelf in the North Sea. The ICJ

198. See generally, Gordon Ireland, Boundaries, Possessions.
and Conflicts in Central and North America and Caribbean

(Cambridge, Mass.; Harvard U.P., 1941), pp. 332-33;
John Bassett Moore, A Digest of International Law
(Washington: Gov't Printing Office, 1906), Vol. 1,
pp. 285, 351, 536; Hall's International Law, 8th ed.,
by A. Pearce Higgins (Oxford: Clarendon Press, 1924),
p.149; James Brown Scott, 'The Isle of Pines', 17 AJIL
(1923), p.lOOj Quincy Wright, 'The Isle of Pines Treaty',
19 AJIL (1925), p.340.

199. Wright cites W.E. Hall's A Treatise on International Law
to support this view that the Isle of Pines is a
typical example of islands naturally appurtenant to the
coast. See Quincy Wright, 'Territorial Propinquity',
12 AJIL (1918), p. 519.

200. North Sea Continental Shelf Cases, ICJ Reports, 1969, p.3.
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was asked by the three countries to declare the principles on

which the continental shelf boundaries between them should be

determined. The Court found, by eleven votes to six, that the

use of the equidistance method of delimitation was not obligatory

as between the parties; that the delimitation of the contested

areas was to be affected by agreement, leaving to each party as

much as possible of those parts of the continental shelf that

Constituted a natural prolongation of a state's land

territory, and that there should be no encroachment upon the

natural prolongation of another state's land territory. The

Court emphasised natural prolongation as the most fundamental

of all the rules of law relating to the continental shelf. Its

decision, enshrined in Article 2 of the 1958 Geneva Convention,

is that the rights of the coastal state, with respect to the

area of the continental shelf that constitutes a natural

prolongation of its land territory into and under the sea,

exist ipso facto and ab initio, by virtue of that state's

sovereignty over the land, and as an extension of sovereign

rights for the purpose of exploring the seabed and exploiting
.. 201
its natural resources.

201. ICJ Reports, 1969, p.22, para. 19a The judgment was
given on the basis of customary international law, and
the dicta have been widely considered relevant to the
interpretation of Article 6 of the Continental Shelf
Convention and have influenced the draftsmen of the
Draft Convention on the Law of the Sea. Cf. L.F.E.

Goldie, 'The ICJ's "Natural Prolongation" and the
Continental Shelf Problem of Islands', 4 Netherlands
YBIL (1973), p.237.
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The concept of the legal regime of the continental shelf

is that it is 'an extension of something already possessed'.

Furthermore:

What confers the ipso jure title which international
law attributes to the coastal state in respect of its
continental shelf, is the fact that the submarine areas
concerned may be deemed to be actually part of the
territory over which the coastal state already has
domination - in the sense that, although covered by
water, they are a prolongation or continuation 0^202
that territory, an extension of it under the sea.

A state's legal continental shelf is a seaward prolongation

of its land territory, that is, the continental shelf appertains

ipso jure to the coastal state in so far as it constitutes a

natural prolongation of a state's land territory. It was

indicated that the court's use of the description of the

continental shelf in the Truman Proclamation as being 'an

extension of the land mass and thus naturally appurtenant

203
to it* stretched the language of the proclamation beyond

all reason.

In 1971 the concept of natural prolongation, as Professor

Brown rightly observed, was irrelevant to the delimitation of

lateral boundaries of the continental shelf under customary

international law because Article 6(2) of the 1958 Continental

Shelf Convention provides specific rules for the delimitation

of lateral boundaries and nowhere mentions any such concept

204
as natural prolongation.

202. Ibid.. p.31, para. 43.

203. UN Doc. ST/LEG/SER.B/l(1951), pp. 38-39. See above, Ch. 4.
204. E.D. Brown, 'The Anglo-French Continental Shelf Case',

16 San Diego LR (1979), pp. 476-77.
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In the Aegean Sea Continental Shelf Case, the same

court stated that:

a dispute regarding entitlement to and delimitation of
areas of continental shelf tends by its very nature to
be one relating to territorial status. The reason is
that legally a coastal state's rights over the
continental shelf are both appurtenant to and directly
derived from the state's sovereignty over the territory
abutting on that continental shelf. This emerges
clearly from the emphasis placed by the Court in the
North Sea Continental Shelf Cases on 'natural

prolongation' of the land as a criterion for determining
the extent of a coastal state's entitlement to a

continental shelf as against other states abutting on
the same continental shelf ... In short, continental
shelf rights are legally both an emanation from and
an automatic adjunct of the territorial sovereignty
of the coastal state. It follows that the territorial
regime ... of a coastal state comprises, ipso jure,
the rights of exploration and exploitation over the
continental shelf Jjg^which it is entitled under
international law.

In the Anglo-French Continental Shelf Arbitration,

the Court of Arbitration recognised that

The continental shelf of the Channel Islands and of
the mainlands of France and of the United Kingdom,
in law, appertains to each of them as being the
natural prolongation of its land territory under
the sea. The physical continuity of the continental
shelf of the English Channel means that geographically
it may be said to be a natural prolongatiogQgf each
one of the territories which abut upon it.

The UK contested the French Government's thesis that the whole

Channel Islands region forms part of the natural prolongation

of the land mass of France. That thesis, according to the

UK, confused the geological with the juridical concept of

the continental shelf.

205. ICJ Reports. 1978, p.36, para. 86. Cf. North Sea
Continental Shelf Cases, ICJ Reports, 1969, pp. 31
et seq.

206. Miscellaneous No. 15 (1978), Cmnd. 7438. Award, para. 191.
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In its decision, the Court of Arbitration declared

it is clear both from the insertion of the * special
circumstances' provision in Article 6 [of the
Continental Shelf Convention] and from the emphasis
on 'equitable principles' in customary law that the
force of the cardinal principle of 'natural prolongation
of territory' is not absolute, it may bg^ubject to
qualification in particular situations.

Thus the principle of natural prolongation is not of a

prolongation under the sea of a continent or geographical

land mass, but of the land territory of a particular state.

This principle, which may be said to have emerged from the

Court, has had considerable impact upon the development of

international law.

It is important to note that the principle of natural

prolongation may not properly be regarded as relevant to the

delimitation of boundaries of the continental shelf between

adjacent or opposite states except possibly in a situation

where a major geological discontinuity runs laterally seaward

from the vicinity of the coastal terminus of the land territory

of adjacent states or lies between the coasts of opposite

states. For example, in the Case Concerning the Continental

Shelf (Tunisia-Libyan Arab Jamahiriya), the ICJ held that

the area relevant for the delimitation constitutes a

single continental shelf as the natural prolongation of
the land territory of both Parties, so that in the
present case, no criterion for delimitation of shelf
area can be derived fggg the principle of natural
prolongation as such.

207. Ibid.

208. ICJ Reports, 1982, p.92, para. 133 A(2). The conclusion
which, in the Court's view, has ineluctably to be drawn
was that, despite the confident assertions of the geologists
on both sides that a given area was 'an evident prolongation'
or 'the real prolongation' of the one or the other state,
for legal purposes it was not possible to define the areas
of continental shelf appertaining to Tunisia and to Libya
by reference solely or mainly to geological considerations.
For details, see pp. 52-54, paras. 57-61.
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The Court thought that the single continental shelf area was

the natural prolongation of both states; i.e. if both had

had separate natural prolongations, the Court might have

regarded natural prolongation as more relevant and would

have had to take it into account for the delimitation. But

problems can still arise in certain situations. It may be

asked whether a small island which has emerged from a

continuous continental shelf of a coastal state could be

occupied by another state; or where a small island belonging

to one state is situated on the same continental shelf near

the coast of another state, whether the state which owns the

small island could claim the continental shelf appurtenant to

that small island.

As far as occupation is concerned, the area of occupation

depends on effective control, whilst the question of the

effectiveness and the range of such control would appear to

depend largely on the special circumstances of each particular
209

case.

209. Occupation to support a claim to territorial sovereignty
must be effective. Discovery alone with any subsequent
act could not at the present time suffice to prove
sovereignty over Palraas. Island of Palmas Arbitration
[1928] II RIAA, p.829. Normally occupation would require
the setting up of some form of administration in a
territory, and not simply the expression of an animus
occupandi. Clipperton Island Arbitration [1932] II RIAA
p.1105. In the Eastern Greenland Case, the Court held
that 'a claim to sovereignty based ... upon continued
display of authority, involves two elements each of
which must be shown to exist: the intention and will
to act as sovereign, and some actual exercise or
display of such authority. PCIJ Ser. A/B, No. 53,
at pp. 45-46. In the Minquiers and Ecrehos Case, the
Court found sovereignty lay with the exercise of
legislative authority, jurisdiction and administration. ICJ

Reports, 1953, p.47. In the Western Sahara (Advisory
Opinion) Case, the Court said that the evidence does not
show that Morocco displayed effective and exclusive state
activity in Western Sahara. ICJ Reports, 1975, p.3.
See above, Ch. 3.
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As has already been mentioned, submarine areas differ

by nature from the land territory. It is now clear, however,

in this context, what 'effective occupation' really means.

Does it mean a formal proclamation or physical exploitation of

the seabed? Does 'a formal proclamation* constitute 'an act

of effective occupation in the li ght of the Island of Palmas

Arbitration, the Clipperton Island Arbitration and the

Eastern Greenland Case? 'A proclamation', as H. Lauterpacht

rightly asserted, 'is a means by which a title, claimed or

acquired, is announced. It is not a source of a title nor

210
a means of acquiring it'. Apart from the fictitious nature

of occupation through proclamation, it is doubtful whether

submarine areas can actually display state authority. If

'notional occupation* were sufficient, there would be nothing

to prevent the distant and industrialised countries from

occupying submarine areas adjacent to other states by
211

proclaiming their annexation.. Further, the most serious

210. H. Lauterpacht, 'Sovereignty over Submarine Areas',
27 BYIL (iSSO), p.418 [italics supplied].

211. It is difficult to imagine any arrangement more
calculated to produce international friction
than one which entitles state A, although it may be
thousands of miles from state B, to stake out claims
in the continental shelf contiguous to state B by
•squatting' on B's doorstep - at some point just
outside state B's territory water limit. Petroleum
Development Ltd. v. Sheik of Abu Dhabi 18 ILR (1951),
p. 156. Cf. Lauterpacht, ojd. cit. , 27 BYIL (1950), p.420;
Richard Yound, 'The Legal Status of Submarine Areas
Beneath the High Seas', 45 AJIL (1951), p.230; M.S.
McDougal and W.T. Burke, The Public Order of the
Oceans; A Contemporary International Law of the Sea
(Yale U.P., 1962), p.631.
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objection against the theory of occupation is its total

disregard for the rights and interests of coastal states.

Rights would be vested in the first occupier, no matter

where he came from and no matter what his connection with

the region was. Such a situation would be intolerable

especially for the developing countries which through

inadequate technology and finance are unable to develop

immediately on their own. If such trends were left

unchecked or if no better alternatives were found, it

could lead to a new era of territorial imperialism
212

analogous to the nineteenth century's 'Grab for Africa*.

Article 2(3) of the 1958 Continental Shelf Convention

provides that the rights of the coastal state over the

continental shelf do not depend on occupation, effective

or notional, or on any express proclamation. In this

context, there appears to be no reason why Article 2(3) of

the convention should not also be applicable to small

islands. Thus, in the Aegean Sea Continental Shelf Case,

a statement was made by the Turkish Foreign Minister to

Radio Ankara on 24 July 1976 to the effect that seismic

research being carried out by the Turkish vessel, MTA

Sismik I, 'cannot establish rights in the areas*. The

212. R.P. Anand, Legal Regime of the Sea-bed and the
Developing Countries (Leyden: A.W. Sihthoff, 1976),
p.78; Cf. II YBILC (1951), p.142; II YBILC (1953),
p.515; II YBILC (1956), p.298; L.F.E. Goldie, *A
General View of International Environmental Law: A
Survey of Capabilities, Trends and Limits', Alexandre
Charles Kiss (ed) The Protection of the Environment
and International Law (Leyden: Sijthoff, 1975), pp. 36
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Turkish Government also declared that

Exploitation by Turkey of the kind ... cannot be
regarded as involving any prejudice to the existence
of any possible rights of Greece over continental
shelf areas in the Aegean Sea. The sovereign
rights over the continental shelf (including the
exclusive right to exploration) that may exigj3are
not taken away or diminished by exploration.

The question remained to be decided whether Turkey's

activity in seismic exploration in the Aegean Sea might be

considered an infringement of Greece's sovereign rights.

The Court held that:

in the present instance, the alleged breach by
Turkey of the exclusivity of the right claimed by
Greece to acquire information concerning the natural
resources of areas of continental shelf, if it were
established, is one might be capable of reparation
by appropriate means.

Thus, if any damage were done as a consequence of Turkey's

exploration, Greece would then be entitled to claim

compensation.

To conclude, it is submitted that where there is a

natural prolongation of states adjacent or opposite to

each other with a common continental shelf, the delimitation

of this common continental shelf should be settled by agreement,

giving due weight to equitable principles.

213. Aegean Sea Continental Shelf. Interim Protection,
Order of 11 September 1976. ICJ Reports, 1976, p.10,
para. 29.

Ibid., p.11, para. 33.
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4.4 The Equitable Principles

The role of equitable principles in international law is
215

well-established. In the first place, concepts of equity

and consistency appear as a natural part of legal, and

therefore of judicial, reasoning. It was in this form that

Judge Hudson, in the Diversion of Water from the Meuse Case,

applied the principle that equality is equity and stated as

a corollary that a state seeking the interpretation of a

treaty must itself have completely fulfilled the obligations
2X6

of that treaty. Secondly, the power of an international

judge to apply 'equity' instead of 'law' under certain

conditions has already been sanctioned by international
217

treaties. Thirdly, in contemporary international law,

the states having recourse to international arbitration are

free to choose by compromis which principle in particular

215. In the Diversion of Water from the Meuse Case. Judge
Hudson observed that 'principles of equity have long
been considered to constitute a part of international
law, and ... they have often been applied by international
tribunals'. 1937. PCIJ Ser. A/B, No. 70, p.76. See
generally, Toraas Rothpfeffer, 'Equity in the North Sea
Continental Shelf Cases', 42 Nodisk Tidsskrift for
International Ret (1972), pp. 81-92; George Schwarzenberger,
'Equity in International Law', YBWA (1972), p.371;
Michael Akehurst, 'Equity and General Principles of
Law', 25 ICLQ (1976), p.801.

216. PCIJ Ser. A/B, No. 70, pp. 73-80. See above, 3.3.
217. For details, see Max Habicht, The Power of the

International Judge to Give a Decision 'ex aequo et Bono'
(London: Constable, 1935).
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218
would apply. Fourthly, in the delimitation of submarine

boundaries between the continental shelves of adjacent or

opposite states, the Truman Proclamation stated that such

boundaries 'shall be determined by the United States and

219
the state concerned in accordance with equitable principles'.

Fifthly, the international tribunals have accorded equitable

principles a leading role in the delimitation of submarine

boundaries between opposite or adjacent states abutting

upon the same submarine areas.

220
The judgment in the North Sea Continental Shelf Cases,

which was based on equity as incorporated into rules of

customary law, is in many respects, however, inequitable:

218. See, e.g., Art. 5 of the Germano-Swiss Treaty of 1921
provided: 'If the Parties agree, the Tribunal may,
instead of basing its decision on legal principles,
give an award in accordance with considerations of
equity'. See Habicht, op. cit., p.29. In the Beagle
Channel Arbitration however, the Court of Arbitration
has no power under the 1971 Compromiso or otherwise to
reach a conclusion ex aequo et bono. Award of Her
Britannic Majesty's Government pursuant to the Agreement
for Arbitration (Compromiso) of a Controversy between
the Argentine Republic and the Republic of Chile concerning
the region of the Beagle Channel (London: HMSO, 1977),
p.3, para. 7(b).

219. Presidential Proclamation No. 2667, Department of State
Bulletin, Vol. 13, No. 327, September 30, 1945, p.485.
See also UN Doc. ST/LEG/SER.B/l (1951), p.38. See above,
Ch. 5.

220. ICJ Reports. 1969, p.3. Cf. pp. 49-50, para. 91. It is
a question of remedying the disproportionality and
inequitable effects produced by particular geographical
configurations or features in situations where otherwise
the appurtenance of roughly comparable attributions of
continental shelf to each state would be indicated by
the geographical facts.
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it gives a large share of the continental shelf to states with

a long coastline and does nothing for states with a short

coastline or no coastline, even though the latter may have a

lower standard of living and fewer alternative sources of

221
fuel. In certain geographical circumstances, the Court

considered that the application of the equidistance method
222

would unquestionably lead to inequity. In the Court's

view,

So great an exaggeration of the consequences of a
natural geographical feature must be remedied or
compensated for as fag2^s possible, being of itself
creative, of inequity.

The Court emphasised that equity does not necessarily imply
224

equality, and explained that there is no legal limit to

the considerations which states may take into account to

ensure the application of equitable principles. The Court

further identified equity with such factors as the general

221. Friedman criticised the case on these grounds but is
there not a distinction to be made between 'equity' in
a general sense (standard of living etc) and equity in
the legal sense - equity between competing legal rights
and principles? See Wolfgang Friedman, 'The North
Sea Continental Shelf Cases - A Critique} 64 AJIL (1970),
p.229. For further discussions, see Rothpfeffer, op. cit.,
42 Nodisk Tidsskrift for International Ret (1972),
pp. 93—137.

222. ICJ Reports, 1969, p.49, para. 89. For example, the
Court felt that if the equidistance method were applied
to a concave coastline, then the greater the irregularity
and the further from the coastline the area to be

delimited, the more unreasonable would be the results
produced. See Brown, ojd. cit. , 23 Current Legal Problems
(1970), p.187, at pp. 191-94.

223. ICJ Reports, 1969, p.49, para. 89(a).
224* Ibid., pp. 49-50, para. 91.
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configuration of the coasts, the physical and geological

structure and natural resources of the continental shelf

and a reasonable degree of proportionality between a

continental shelf appertaining to the coastal state and
225

the length of its coasts.

The principles laid down in the North Sea Continental

Shelf Cases, as applied and elaborated upon by the Court of
2

Arbitration in the Anglo-French Continental Shelf Arbitration,

lead to a striking result. In the latter case where both

disputants were parties to the Continental Shelf Convention,

the Court of Arbitration found that in practice there was

little difference between the 'equitable principles' applied

225. Ibid., p.51-52, paras. 95-99; p.53, para. 101. In his
dissenting opinion in the Fisheries Jurisdiction Case.
Judge Gros criticised the Court's invocation of equity.
•To hold a balance between the economic survival of a

people and the interests of the fishing industry of
other states' raised issues which were too complex
and explosive to be resolved by the application of
equity; striking such a balance was a political and
economic task, not a legal one. ICJ Reports. 1974,
p.3. In preparing recommendation with regard to the
dividing line for the shelf area between Iceland and
Jan Mayen (Norway), the Commission shall take into
account Iceland's strong economic interests in these
sea areas, the existing geographical and geological
factors and other special circumstances. See 'Report and
Recommendations to the Governments of Iceland and

Norway of the Conciliation Commission on the Continental
Shelf Area Between Iceland and Jan Mayen', 20 ILM (1981),
pp. 797 _et seq.

226. Channel Award (Cmnd. 7438). On equitable principles,
see paras. 97, 194-96, 199, 239-42, 244, 248-51.
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in the former cases and the effect of taking into consideration
227

'special circumstances' under the Convention, where these

existed, as they did in the present case. It decided that the

equitable principles should be used for the purpose of

mitigating the inequity that would be produced if a line of

strict equidistance was used and the parties were on the

same shelf - as in the case in question. The Court, however,

did not consider the criterion adopted in the North Sea

Continental Shelf Cases of achieving a reasonable degree of

proportionality between the areas of continental shelf and
228

the lengths of the coastlines. The Court, on the one hand,

considered that the appropriateness of the equidistance method

or any other method for the purpose of effecting an equitable

delimitation was a reflection of the geographical and other

relevant circumstances in each particular case. On the other

hand, the Court was of the view that certain equitable

considerations regarding the size, population and economy

of the Channel Islands militated against complete acceptance

of the French position. Consequently, the Court adopted an

227. The Court interpreted that there is no legal limit
to the considerations that states may take into
account to ensure the application of equitable
principles. North Sea Continental Shelf Cases,
ICJ Reports. 1969, p.50, para. 93. See above, 3.3.

228. Channel Award (Cmnd. 7438), p.60, para. 99.
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intermediate solution that effects a more appropriate and a

more equitable balance between the respective claims and
229

interests of the parties.

The choice of the method or methods of delimitation

in any given case, whether under the 1958 Continental Shelf

Convention or under customary law, has therefore to be

determined in the light of those circumstances and of the

fundamental norm that the delimitation must achieve 'an

230
equitable solution'. There is no longer, on the basis of

this judgment, even a presumption in favour of equidistance

for delimitation in the case of adjacent areas of shelf;

the actual delimitation produced in this case on the basis

of 'equitable principles' suggests that in this context

such principles amount to no more than a bundle of highly

impressionistic ideas about the 'distorting' effect of

islands. Employed in this way 'equitable principles' become

merely faint indications of the reasoning - or of the

unreasoned premises - on the basis of which judicial

discretion has been exercised and may be exercised in other

cases. The point is a simple one: with little or no clear

content, a direction to apply equitable principles is a

conferment of a general discretionary power upon the

Ibid., p.94, para. 198.

Ibid., pp. 59-60, para. 97. Cf. Separate Opinion of
Sir Humphrey Waldock, pp. 197-201.

229.

230.
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231
decision-making body. It appears that none of the Arabian

Gulf States is a party to the 1958 Geneva Convention on the

Continental Shelf. Despite the difficulties involved in the

problem of continental shelf delimitation in the Arabian

Gulf, the submarine boundary agreements so far reached in that

area seem to have achieved their aim of a 'just1 and
232

*equitable* solution.

231. Ian Brownlie, 'Legal Status of Natural Resources in
International Law (Some Aspects)', 162 Recueil des
Cours (1979-1), p.287.

232. See, e.g., the Bahrain-Saudi Arabia Boundary Agreement,
Agreement concerning the sovereignty over the islands
of Al-Arabiyah and Farsi and the delimitation of the
boundary line separating the submarine areas between the
Kingdom of Saudi Arabia and Iran, Agreement for
settlement of the offshore boundary and ownership of
islands between Abu Dhabi and Qatar, Offshore Boundary
Agreement between the Amirates of Abu Dhabi and Dubai,
Agreement concerning the Boundary Line dividing the
continental shelf between Iran and Qatar, Agreement
concerning delimitation of the Continental Shelf
between Bahrain and Iran, Agreement concerning the
boundary line dividing parts of the continental shelf
between Iran and the Uhited Arab Emirates (Dubai),
Agreement concerning delimitation of the continental
shelf between Iran and Oman. For details, see
R. Young, 'Equitable Solutions for Offshore Boundaries:
The 1968 Saudi-Arabia-Iran Agreement', 64 AJIL (1970),
p.152; El-Hakim, op. cit., Ch. Ill, pp. 83-131;
MacDonald, op. cit., pp. 126-40. Dr. Amin observed
that equitable principles do not always require the
application of the equidistance method. Whatever
method is applied for delimitation, it is essential
that the result be equitable. See Amin, op. cit.,
p.142.
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It is interesting to note that a corollary of the

equitable principles, as applied in treaties and international
233

tribunals, is 'the equitable apportionment of benefits'.

When continental shelves overlapped, the legitimate interest

of the states concerned must be weighed against each other

234
in accordance with the circumstances of each case. Moreover,

in the draft articles adopted by the ILC on Succession of

States in Respect of Matters Other Than Treaties, several

articles refer to 'equitable proportion' and also to
235

'equitable compensation'.

233. The Helsinki Rules of the ILA provide that 'each basin
state is entitled, within its territory, to a reasonable
and equitable share in the beneficial uses of the waters
of an international drainage basin'. (Ch. 2, Art. 4).
The ILA Report of the 52nd Conference (Helsinki, 1966),
p.486. Cf. Colin Phagan, 'GATT Article XVI.3: Export
Subsidies and Equitable Shares', 16 Journal of World
Trade Law (1982), pp. 251-64.

234. The maxim sic utere tuo ut alienum non laedas, the duty
to exercise one's own rights in ways that did not
harm the interests of other subjects of law. See
e.g., The Trail Smelter Arbitration. Ill RIAA, p.1905;
The Corfu Channel Case. ICJ Reports. 1949, p.4. Art. 3
of the Charter of Economic Rights and Duties of States
provides: 'In the exploitation of natural resources
shared by two or more countries, each state must co¬
operate on the basis of a system of information and
prior consultations in order to achieve optimum use of
such resources without causing damage to the legitimate
interest of others'. See above, Ch. 5.

235. See, e.g., Arts. 13(1)(3) and 14(1)(2). UN Doc. A/CN.4/
Ser.A/l980/Add.1 (Part 2), p.9. Cases holding that
equitable compensation must be paid for expropriation
fall into the same category. See, e.g., The Chorzow
Factory Case (1928) PCIJ Ser. A, No. 17, p.46; Affaire
Goldenberq Arbitration (1928) II RIAA, pp. 903-10;
Jessie Watson (Great Britain^ v. United Mexico States
(1931), V RIAA, p.162. For discussion, see B.A. Wortley,
Expropriation in Public International Law (Cambridge
U.P., 1959), pp. 6-7; M. Akehurst, The Law Governing
Employment in International Organization (Cambridge
U.P., 1967), pp. 85-88; Charles Rousseau, Droit
international public. Tome 1 (Paris: Editions Sirey,
1970), pp. 406-7.
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Under Article 83(1) of the Draft Convention on the Law

of the Sea, the delimitation of the continental shelf between

states with opposite or adjacent coasts shall be effected 'by

agreement1 between the parties on the basis of international

law, as referred to in Article 38 of the Statute of the ICJ,
236

in order to achieve 'an equitable solution'. In the Case

Concerning the Continental Shelf (Tunisia-Libya), the ICJ

thus emphasised that the principles and rules applicable to

the delimitation of continental shelf areas were those which

237
were appropriate to bring about 'an equitable result'.

When this provision is compared to Article 6 of the

Continental Shelf Convention, it seems that the emphasis is

displaced from equidistance to equity; the main purpose of

the negotiations or of the peaceful settlement must be to

reach an equitable solution, the line of equidistance being

simply one method available for achieving that result when

its application is appropriate; that is, when it leads to

an equitable delimitation. Thus, while the method involving

the median or equidistance line is not ignored, its application

is subject to the condition that it produces results that are

in accordance with equitable principles. The reference to

236. UN Doc. A/CONF.62/L.78 (28 August 1981). It seems
Article 83(1) does not represent a consensus since a
large number of states favour the strict application
of the equidistance solution. Cf. Art. 74 of the
Draft Convention on the Law of the Sea. See above,
3.2.

237. ICJ Reports, 1982, p.49, para. 50.
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•all relevant circumstances* instead of 'special circumstances'

makes the departure from the median line easier to justify.

It seems difficult to deny that Article 83 of the Draft

Convention on the Law of the Sea emphasises 'an equitable

solution' which does not as such resolve delimitation

problems. The draft seems to be underestimating the value

of the equidistance line which remains, as state practice
233

demonstrates, a very important rule. The Article does

not seem to provide any satisfactory solutions regarding

the delimitation of the continental shelf boundary.

The material concerning equitable principles in

contemporary international law seems to justify two general

observations. First, the role of equitable principles is

limited to particular contexts and to the occasional

necessities of legal and judicial reasoning. Secondly,

the most significant role of 'equitable principles' is to

confer a wider discretion on tribunals and this is also

the case in specific contexts. Whatever the particular

significance of equity in the law of nations, as a general

reservoir of principles and solutions for sophisticated problems,

it at least provides a basis for compromise.

238. About 50 states have continental shelf boundary problems.
They can be divided into two groups: (a) the median line
group and (b) the equitable principle group, the former
basing their view on Article 6 of the 1958 Continental
Shelf Convention and the latter on the judgement of the
North Sea Continental Shelf Cases. The former regard
equidistance as providing an ultimate equity. Under
the Convention on the Law of the Sea, in the absence
of agreement there is no rule: neither formulae, nor
any reservations, are permitted.
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239
5. Legal Aspects of Troughs

One of the problems in the delimitation of the submarine
240

boundary of the continental shelf is that of trenches,

troughs or depressions in the seabed. The issue in any

particular case is whether the existence of such a feature

constitutes a geographical discontinuity sufficient to form

a limit to the continental shelf adjacent to it. The existence

of a wide rift, trough or depression causing a break in the

shelf - a not uncommon phenomenon - could equally give rise

to the argument that the shelf beyond the break is no longer

adjacent. Such material as bears on the subject only serves

to emphasise that the effect of a trough is dependent entirely

upon its own characteristics and on the attitude which the

parties adopt to it.

239. 'Trough' is defined as follows: (1) An elongated region
of low barometric pressure between two areas of higher
(meteorology). (2) The hollow between two waves.
(3) A syncline (geology). (4) An elongated valley or
trench. See Stamp (ed) A Glossary of Geographical Terms
op. cit., p.464; idem (ed), Longmans Dictionary of
Geography, op. cit.. p.423; Swayne, A Concise Glossary
of Geographical Terms, op. cit.. p.144; F.J. Monkhouse,
A Dictionary of Geography, 2nd ed. (London: Edward
Arnold, 1970), p.359.

240. 'Trench' is defined as 'a long narrow steep-sided
submarine valley', Stamp, ojd. cit. , p.463; Swayne,
op. cit., p.143; Monkhouse defines trench as (i) An
elongated trough or deep in the ocean floor; (ii) A
U-shaped valley in the mountains. Monkhouse, o£. cit.,
p.357.
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241
5.1 The Norwegian Trough

The classic example concerning this problem is the

Norwegian Trough, where depths substantially exceeding

100 fathoms or 200 metres are generally cited as marking

the edge of the shelf. However, in geological terms, the

rim of the Norwegian Trough is not a true shelf edge, for

the Trough itself is rather a deep gouge in the wide North

Sea Shelf caused largely by glacial action of the kind so

conspicuous on the Norwegian mainland. In the words of a

scientific study prepared for the 1958 UNCLOS I, under the

auspices of UNESCO, the depressions in the Norwegian shelf

should not be dissociated therefrom because they form an

integral part of the shelf from the morphological point

of view. The study suggests that the 'Norwegian Trough forms

part of the North Sea Shelf because of its enclosure by a

rill, about 150 fathoms deep, which separates its northern

241. See generally, Richard Young, 'Offshore Claims and
Problems in the North Sea', 59 AJIL (1965), pp. 505-6;
D.W. Bowett, The Law of the Sea, p.39, n.3; idem, The
Legal Regime of Islands in International Law, p.144,
n.10; p.162, n.55; pp. 222-23; Brown, The Legal Regime
of Hydrospace. p.7; Juraj Andrassy, International Law
and the Resources of the Sea (N.Y.: Columbia U.P.,
1970), pp. 88-89; H.M. Jain, 'Continental Shelf - Some
Geological Aspects', 12 Indian JIL (1972), p.576;
L.F.E. Goldie, 'A Lexicographical Controversy - the
Word 'Adjacent' in Article 1 of the Continental Shelf
Convention', 66 AJIL (1972), pp. 829, 834; Prescott,
op. cit., p.191; E. Lauterpacht, 'Oil and Gas Resources
of British Waters - Some Problem of International Law',
International Bar Association, 2 Proceedings of the
Petroleum Law (8-13 January 1978, Cambridge), 34.8;
Symmons, ojd. cit. , pp. 190-91.
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242
end from the oceanic depths of the North Atlantic.

Norway, however, does not regard this trough as the

natural termination of the Norwegian Shelf, and its reluctance

to become a party to the 1958 Convention is said to be due

to its fear that the 200 metre definitions, despite the

exploitability criterion, would be against its interpretation.

Norway's position is that the trough is only a depression in

the shelf properly appertaining to Norway, and that Norway is

entitled to this full expanse of shelf, under generally accepted

principles of international law irrespective of the Convention,

as far out as the median lines between Norway and the opposite

states. As noted earlier, there is scientific support for this

view, and it was also affirmed by Norway at the UNCLOS I without

exception being taken by the other states. At the Conference,

Miss Gutteridge (UK) said:

In cases where - as off the West coast of Norway -
there was a deep channel immediately off the coast,
the provisions would apply in the same way as to a 24^
continental shelf in the geological sense of the term.

242. Scientific Considerations Relating to the Continental
Shelf. UN Doc. A/CONF.13/2 and Add. 1 in the UN Doc.

A/CONF.13/37, p.39, at p.41, para. 20; pp. 43-44,
paras. 32(a) and 34. The Deep off Norway goes down in
the Skagerrak to about 430 fathoms and in much of the
ar«a is little more than 200 fathoms. Hansard. H.L. Deb.,
Vol. 254, Col. 216: 17 December 1963. Snaking along the
Norwegian coast is the Norwegian Trough, between 50 and
150 kilometres wide and 287 to 700 metres deep. John
Andrews, 'Norway's Oil Riches', The Guardian, April 9,
1981, p.18.

243. UN Doc. A/CONF.13/C.4/SR.17 (24 March 1958), A/CONF.13/42,
p.41, para. 10. The 1st and 2nd drafts of the ILC had the
word 'contiguous' to the coast - as indeed the Truman
Proclamation itself - but since contiguity suggests always
touching or contact this might have been thought to exclude
for example the shelf off Norway. The Norwegian Deep, Lord
Shackleton suggested, excluded Norway from taking advantage
of the North Sea continental shelf. Hansard, H.L. Deb.,
Vol. 257, Col. 216: 17 December 1963. Cf. Jennings, op.
cit.,/
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Stabell (Norway) thanked Miss Gutteridge for this statement

and confirmed the view that the Norwegian Trough was a part

of the continental shelf, and did not exclude Norway from the
244

seabed beyond it.

It may be of interest to compare this statement with

the criterion adopted by the PCIJ in the Eastern Greenland

Case. The Court held: 'a reply of this nature given by the

Minister for Foreign Affairs on behalf of his Government in

response to a request by the diplomatic representative of a

foreign Power, in regard to a question falling within his

province, is binding upon the country to which the Minister

belongs'.245 Judge Anzilloti, in his dissenting opinion,

thought it must be recognised that declarations made by the

Minister of Foreign Affairs of a state, are binding upon the
246

state. Accordingly, a delegate of the British Government,

acting within the scope of her departmental affairs, is in

a position to bind her country by a declaration or statement

cit., 121 Recueil des Cours (1967-11), p.396. For
Norwegian Trough see also Bowett, The Legal Regime
of Islands in International Law, op. cit., pp. 162,
n.55; 196, n.4; 222-23. See above, Ch. 6.

244. UN Doc. A/CONF.13/C.4/SR.19 (25 March 1958), A/CONF.13/42
p.48, paras. 21 and 23. In the Memorandum prepared by
the Secretariat of UNESCO it was in conformity with this
approach that the depressions in the Norwegian shelf ought
not to be disassociated therefrom because they form an
integral part of the shelf. UN Doc. A/CONF.13/2 (20
September 1957), A/CONF.13/37, p.39, at p.41, para. 20;
pp. 43-44, paras. 32 and 34.

245. 1933 PCIJ Ser. A/B, No. 53, p.71.
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247
made to the representative of a foreign state.

On a strict geological interpretation, the UK could

lawfully claim jurisdiction and control up to the outer edge

of the Trough, while the corresponding Norwegian rights would

be confined to an extremely narrow coastal strip of the shelf

which lies mostly under its territorial waters. However, when

technology reached a state at which the lowest point in the

Trough could be exploited, Norway, too, would claim at least

some of the area between the Trough and the UK. But no country

has so far appeared to have taken up this point nor to have

challenged Norway*s right to 'jump over* the Trough and take

in the area up to the median line with her neighbours. The

UK appears to agree with the Norwegian view that the Trough

is not deep enough to preclude Norway from operating on the

subsoil of the shallower waters beyond it. Thus, the UK and

Norway agreed in 1965 upon a continental shelf boundary line
248

which is not materially influenced by the Norwegian Trough.

247. In the Temple of Preah Vihear Case where the Siamese
authorities such as Prince Devawongse, the Minister of
Foreign Affairs, Prince Damrong, the Minister of the
Interior, the Siamese members of the First Mixed
Commission and the Siamese members of the Commission of

Transcription, did not make any reservation nor raise
any query about the accuracy of the Annex I map, either
then or for many years thereafter; they must thereby be
held to have acquiesced to the Annex I map. ICJ Reports,
1962, p.15. See above, Ch. 4.

248. Norway No. 1 (1965), Cmnd. 2626, UKTS No. 71 (1965),
Cmnd. 2757. Instruments of ratification were exchanged
on 29 June 1965, and the Agreement entered into force
on that date. See also BPIL (1965), p.139. Cf. Hansard
H.C. Deb., Vol. 688, Col. 277: 28 January 1964. See also
BPIL (1964), p.58.
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Since the course of negotiations remains confidential, it is

impossible to deduce from the situation whether the parties

were agreed that the Trough was too narrow and too shallow

to amount to a discontinuity, whether it was too short in

relation to the overall area under division to amount to a

relevant feature, or whether - notwithstanding possibly

negative answers to those questions - the overall political

relationship between the parties and the date of the

negotiations was such that the general balance of considerations

dictated a solution without regard to the existence of the
249

Trough. There is no question, however, that the action

of the UK and Norway is based on terms found in Articles 1

and 6 of the Continental Shelf Convention without regard to

the principles of adjacency and depth of water, and, possibly

without much consideration of the geographic features of the

seabed in the case of the Norwegian Trough, which is not

adjacent to Norway. It may well have been because of the

Norwegian Trough that Norway felt unable to ratify the

Continental Shelf Convention.

The 1963-1964 debates in both Houses of Parliament

preceding the passage of the Act are quite illuminating. On

the Second Reading in the House of Lords, the Minister of

249. E. Lauterpacht, loc. cit.; Prescott suggests that the
UK, perhaps, try to avoid further delays in securing firm
title to potential oil and gas. See Prescott, o£. cit.,
p.191; Birnie & Mason in Mason (ed) The Effective Control
of Resources, op. cit., pp. 28-34.
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State to the Home Office, Lord Derwent, responded to

Lord Shackleton's question about the status of the Norwegian

Trough saying that it was agreed during the Geneva

negotiations and in the Convention that not only the shelf

proper but 'all adjacent waters [sic] to countries should

count as part of the continental shelf' and that this dealt
250

with the deep channel off the Norwegian coast. Effect

was given to this view in the Agreement between the UK and

Norway relating to the delimitation of the continental shelf

on 10 March 1965. The principle upon which the delimitation

is based is stated in Article 1 to be the application of a

line of equidistance 'with certain minor divergencies for

administrative convenience'. The parties have entirely dis¬

regarded for the purposes of delimitation the existence of

the so-called Norwegian Deep, a trench off the Norwegian
251

coast whose depth considerably exceeds 200 metres. They

approach the problem - that of a single geological petroleum

structure or petroleum field which extends across a dividing

line - in the following terms:

250. Hansard. H.L. Deb., Vol. 253, Cols. 916-17, 936: 3
December 1963; ibid., Vol. 254, Col. 216: 17 December
1963. A similar guery was raised by Sir Frank Soskice
in the House of Commons, see Hansard, H.C. Deb., Vol. 688,
Cols. 270, 277: 28 January 1964.

251. At first the UK contended that the Norwegian Trough
marked the proper division between the UK and Norwegian
continental shelves. Norway, however, contended that
the Norwegian Trough was only an accidental depression
in the surface of the continental shelf, and the correct
boundary was a line of equidistance between the British
and Norwegian coasts. Prescott, o£>. cit. . p. 191.
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If any single geological petroleum'structure or

petroleum field, or any single geological structure
or field of any other mineral deposit, including sand
or gravel, extends across the dividing line and the
part of such structure or field which is situated on
one side of the dividing line is exploitable, wholly
or in part, from the other side of the dividing line,
the Contracting Parties shall, in consultation with
the licensees, if any, seek to reach agreement as to
the manner in which the structure or field shall be
most effectively exploited and the manner in which ^
the proceeds deriving therefrom shall be apportioned.

Article 4 of the UK-Norwegian Agreement envisages the

problem of the exploitation of a single geological petroleum

structure or petroleum field extending across the dividing

line on the continental shelf under the North Sea but

provides only for an agreement to 'seek to reach agreement*.

The wording of the provision is similar to that employed in
253

relevant Articles of the UK-Danish Delimitation Agreement

254
and the UK-FRG Agreement, except that neither instrument

makes any mention of the part to be played by licensees.

The 1965 UK-Netherlands Agreement entitled 'Agreement

between the Government of the United Kingdom of Great Britain

and Northern Ireland and the Government of the Kingdom of the

252. Art. 4, Norway No. 1 (1965), Cmnd. 2626. Cf. the 1974
Agreement between Japan and the Republic of Korea on
Joint Development of the Southern Part of the Continental
Shelf adjacent to the two Countries. Shigeru Oda, The
International Law of the Ocean Development; Basic
Documents, Vol. II (Leyden: Sijthoff, 1975), pp. 95
et seq. For discussion see Oda, The Law of the Sea in
Our Time - I. New Developments, 1966-1975 (Leyden:
Sijthoff, 1977), pp. 256-64. See below, Ch. 8.

253.

254.

UKTS 6, Cmnd. 5193, 1973.
UKTS 7, Cmnd. 5192, 1973.
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Netherlands relating to the Exploitation of Single Geological

Structures extending across the Dividing line on the Continental

255
Shelf of the North Sea' to be reached. The operative parts

of this Agreement warrant quotation in full:

If any single geological mineral oil or natural gas
structure or field extends across the dividing line and
the part of such structure or field which is situated
on the side of the dividing line is exploitable, wholly
or in part, from the other side of the dividing line,
the Contracting Parties will seek to reach agreement
as to the manner in which the structure or field shall
be most effectively exploited and the manner in which
the costs and proceeds relating thereto shall be
apportioned, after having invited the licensees
concerned, if any, to submit agreed proposals to this
effect.

Where a structure or field referred to in Article 1 of
this Agreement is such that failure to reach agreement
between the Contracting Parties would prevent maximum
ultimate recovery of the deposit or lead to unnecessary
competitive drilling, then any question upon which the
Contracting Parties are unable to agree concerning the
manner in which the structure or field shall be exploited
or concerning the manner in which the costs and proceeds
relating thereto shall be apportioned shall, at the
request of either Contracting Party, be referred to a
single Arbitrator to be jointly appointed by the
Contracting Parties. The decision of the Arbijj^tor
shall be binding upon the Contracting Parties.

There is, however, another agreement signed on the same

day (6 October 1965) between the UK and the Netherlands which

relates to the delimitation of the continental shelf under

the North Sea. The preamble recites that both Governments

desire 'to establish the boundary between the respective parts

of the Continental Shelf under the North Sea on the basis of a

255. Netherlands No. 2 (1965), Cmnd. 2831.
256. Art. 1.

257. Art. 2.
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line, every point of which is equidistant from the nearest

points of the baselines from which the territorial sea of each
258

country is at present measured.*

It could be argued that the UK's disregard of the Trough

was not one governed by any binding principle of international

law. From the geological point of view it might have been

argued that the Trough itself contained a divide in the sense

that the shore bank was part of the coastal mountains, while

the seaward bank was part of the shelf. An argument of this

kind should have had at least some partial effect and should

have altered the boundary between Norway and the UK. However,

since this argument was neglected in that case, it remains, at

least in the context of Article 6 of the 1958 Continental Shelf

Convention, a precedent for the negative effect of troughs on

delimitation. Similarly, in 1965, an Agreement was made dividing

the Continental Shelf between Denmark and Norway, in which the

Norwegian Trough was also ignored in the Skagerrak as a

259
determinant factor.

258. Netherlands No. 1 (1965), Cmnd. 2830. The difference
between the UK-Norwegian Agreement and the UK—Netherlands
Agreement is the arbitral clause which provides that
either Party may, if necessary, refer to a single
Arbitrator designated jointly, and the decision of the
Arbitrator shall be binding upon the Contracting Parties.
Cf. Ian Gault, 'The Frigg Gas Field - Exploitation of
an International Cross-boundary Petroleum Field',
3 Marine Policy (1979), p.302; Philippe Manin, 'Le
Traite de Frigg', Annuaire Francais de Droit International
(1978), p.792.

259. UN Doc. ST/LEG/SER.B/15 (1970), p.780.
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5.2 The Impact of International Adjudication

It may be significant that there have been two international

judicial references to the Norwegian Trough - both of them

obiter dicta.

The first appears in the North Sea Continental Shelf

Cases where the Court was considering the notions of adjacency

and natural prolongation.

The waters of the North Sea are shallow, and the whole
seabed consists of continental shelf at a depth of less
than 200 metres, except for the formation known as the
Norwegian Trough, a belt of water 200-650 metres deep,
fringing the southern and south-western coasts of Norway
to a width averaging about 80-100 kilometres. Much the
greater part of this continental shelf has already been
the subject of delimitation by a series of agreements
concluded between the United Kingdom (which lies along
the whole western side of it) and certain of the states
on the eastern side, namely Norway, Denmark and the
Netherlands. These three delimitations were carried
out by the drawing of what are known as 'median lines'
which may be described as boundaries drawn between the
continental shelf areas of 'opposite* states^gividing
the intervening spaces equally between them.

The fluidity of all these notions is well illustrated
by the case of the Norwegian Trough. Without attempting
to pronounce on the status of that feature, the Court
notes that the shelf areas in the North Sea separated
from the Norwegian coast by the 80-100 kilometres of
the Trough cannot in any physical sense be said to be
adjacent to it, nor to be its natural prolongation.

. They are nevertheless ... to appertain to Norway up
to the median lines [which] are themselves drawn on

equidistance principles; but it was only by first
ignoring the existence of the Trough Jj|i^t these
median lines fell to be drawn at all.

The Court did not formally address the question of the effect of

the Norwegian Trough upon delimitation of the North Sea

continental shelf. Neither Norway nor the UK was a party to

260. ICJ Reports, 1969, pp. 13-14, para. 4.
261. Ibid., p.32, para. 45.
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the case, and in any event the interested states had reached

bilateral agreement as to the areas in question.

The second reference to the Norwegian Trough appears in
262

the Anglo-French Continental Shelf Arbitration. the UK

argued, as 'an alternative and subsidiary Submission1 derived

from the ICJ's *natural prolongation* criterion and its

reference to the Norwegian Trough in the North Sea Continental

Shelf Cases, that, as the Court did not find the median line

to be the appropriate boundary line, then it should decide that

the boundary ran 'along the axis of the Hurd Deep and the Hurd

Deep Fault Zone', if it also found that there were 'a major

and persistent structural discontinuity of the seabed and

subsoil' that 'interrupted the essential geological continuity
263

of the continental shelf'. The Hurd Deep (Fosse Centrale)

is described by the Court as 'a distinct fault' in the

geomorphology of the Channel. It is situated a few nautical

miles to the north and north-west of the Channel Islands,

262. Channel Award; for discussions, see D.M. McRae,
•Delimitation of the Continental Shelf between the
United Kingdom and France: The Channel Arbitration',
15 Canadian YIL (1977), p.187; D.W. Bowett, 'The
Arbitration between the United Kingdom and France
concerning the Continental Shelf Boundary in the English
Channel and Wouth-Western Approaches', 49 BYIL (1978),
p.l; E.D. Brown, 'The Anglo-French Continental Shelf
Case', 33 YBWA (1979), p.304; idem, op. cit., 16 San
Diego LR (1979), p.461.

263. Channel Award, pp. 61-62, paras. 104. Cf. p.25, para. 12.
See, e.g. The Timor Trench boundary between Australia
and Indonesia where a 2,000 metre deep trench marking the
northern limit of the Australian continental margin.
The Australia-Indonesia Agreement of 1972, UN Doc.
ST/LEG/SER.B/18 (1976), p.441.
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extending in a south-westerly direction for a distance of some

80 nautical miles, with a width of between one and three
264

nautical miles and a depth of over 100 metres. The Hurd

Deep Fault Zone consists of a series of faults stretching

into the Atlantic area from west of the outer limits of the

land of the two states, in a general south-westerly direction
265

extending almost as far as the 1,000 metre isobath. The

geological feature of the Hurd Deep and Hurd Deep Fault Zone

was, therefore, argued to be an interruption in the continental

shelf in the nature of a trench or trough.

In the course of describing the area in question, the

Court, referring to the Hurd Deep Fault Zone, said:

The Parties are in accord as to the existence of the
faults in the geological structure of this region, and
as to their general south-westerly direction. They
are also at one in considering that the faults do not
detract from the essen^jigl geological continuity of
the continental shelf.

The Court went on to say that France considered the Hurd Deep

Fault Zone to constitute, at most, minor and disconnected

rifts in the structure of the shelf and that France was unable

to see in them any coherent or continuous fault zone. The UK

on the contrary considered the faults to establish the existence

264. Channel Award, p.24, para. 9. Isolated and narrow but
deeper depressions are found scattered in certain seas,
such as the Hurd Deep in the English Channel (172 metres).
UN Doc. A/C0NF.13/2 and Add. 1 in the UN Doc. A/C0NF.13/
37, p.43, para. 31.

265. Channel Award, p.25, para. 12. It is true that the Hurd
Deep is a very minor depression in the shelf.

266. Ibid.
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of a major and persistent rift in the structure of the shelf

constituting a prolongation of the Hurd Deep into the Atlantic

region. The Court, however, did not consider the Hurd Deep

Fault Zone to be a geographical feature capable of exercising

a material influence on the determination of the boundary

either in the Atlantic region or in the English Channel.

Therefore, the Court did not find it necessary to resolve

the differences between the Parties concerning the character

and the significance of the geological faults of the

267
continental shelf. But it nevertheless shared the view

that the continental shelf throughout the disputed area was

characterised by its essential geological continuity. After

examining the significance for the delimitation of the

geological feature known as the Hurd Deep and Hurd Deep

Fault Zone, the Court concluded that these geological faults,

'even if they are considered as distinct features in the

geomorphology of the shelf, are still discontinuities in the

seabed and subsoil which do not disrupt the essential unity

of the continental shelf either in the Channel or the Atlantic

268
region.

The impact of a trench, trough or depression upon the

course of delimitation of the continental shelf boundary has

never been finally settled, and there are few examples of

state practice where a trench, trough or depression has been

267. Ibid.. p.25, para . 12; 62-63, para. 107.
268. Ibid., pp. 62-63, para. 107.
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allowed to influence the delimitation. The Hurd Deep and Hurd

Deep Fault Zone were regarded by the Court as 'minor faults'
_ 269

in comparison with the 'deep' Norwegian Trough. Bearing

in mind the essential continuity of the continental shelf

in this case, the Court observed that there did not seem to

be any legal ground for discarding the equidistance or any

other method of delimiting the boundary in favour simply of

such a feature as the Hurd Deep - Hurd Deep Fault Zone.

Therefore, it was not persuaded of the pertinence of such a

feature as a significant factor in determining the method of

delimitation in this shelf area. But, far more significantly,

the Court suggested that, if the equidistance line were to be

departed from, it would have to be due to some geographical
270

feature amounting to 'special circumstances'. It remains

an open question whether, on the same shelf, geological or

geomorphological features can constitute such a break in the

continuity of the shelf as to form a 'natural' boundary and,

if so, what manner of features will bring about this result.

One view is that the Court is saying that a trench, trough or

deep may provide a boundary where it either constitutes a

significant break in the continuity of the shelf so as to

269. Ibid. It has been noted above that the Norwegian Trough
is not a fault, nor a feature with any structural or
geological significance; it is an erosional feature
with a purely topographical significance.

270. Ibid., p.63, para. 108. The language suggests that the
word 'geographical' was chosen quite deliberately
and in contra distinction to 'geological'. Bowett,
The Legal Regime of Islands in International Law,
op. cit., pp. 222-23.
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produce, in effect, different shelves on either side; or where

there are quite extraneous 'special circumstances', probably

geographical, which justify in equity some boundary other than

the median line, and the feature in question. It is, nevertheless,

difficult to fit the Norwegian Trough into either of these

categories, and the Court's treatment of that feature is as

obscure as that of the ICJ, so the question must remain an

271
open one.

In the light of the foregoing discussion, it is evident

that the Court did not reject the material influence of the

trough as relevant to the delimitation of the continental

shelf boundary, rather it has afforded two ways in which a

boundary based on a trough or depression may be supported.

First, where the trough itself is of such a nature as to

constitute a rift in the geology of the shelf, thereby

signifying the end of the natural prolongation of each state,

it may be the appropriate boundary. The rupture must

presumably be one that signifies the end of the shelf

appertaining to one state and the beginning of the shelf

of the other. Secondly, in cases where there is no inter¬

ruption of the essential geological continuity of the

continental shelf, a boundary following a trough rather

than an equidistance or median line may be appropriate in

order to produce an equitable delimitation, but minor faults

271. Bowett, The Legal Regime of Islands in International Law,
op. cit., p.223.
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in the geological structure of the shelf do not necessarily

create inequity.

In conclusion, it must be observed that neither of these

cases sheds much light upon the attitude to be adopted

towards troughs in the future. Nonetheless, it may be

possible to extract from both cases support for the view

that there is no rule of international law which prescribes

absolutely that even a trough of a certain depth and width

amounting to a geological discontinuity must of necessity

be treated as marking the outer edge of the continental shelf

or even as creating a legally effective discontinuity in the

shelf in question.

6. State Practice

Undoubtedly state practice is an important source of

and provides evidence of international law. Despite the

absence of a general rule of international law concerning

the effect of small islands on the demarcation of seabed

boundaries, state practice indicates the various factors

that are usually acknowledged as being of great importance.

As has been mentioned in the preceding chapter, there are

three main attitudes which respectively advocate either full

or partial effect, or no effect at all, for islands or

islets on the determination of the continental shelf boundaries.

In most continental shelf boundary agreements, the line of

equidistance has been adopted between the coasts of mainlands.

However, owing to diplomatic negotiations, certain islands

have been given full effect, or partial effect or no effect

at all.
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Having surveyed some thirteen instances of contemporary

state practice, Ely pointed out that small islands, which would

create a distorting effect on a boundary, have been ignored

in these cases. He went on further to suggest that in those

cases in which islets are denied recognition as basepoints

for the calculation of a median or equidistance line for the

demarcation of seabed boundaries because of their small size

and distance from their owner's major territories, their

•special circumstances' can be met by recognizing that

another state cannot extend its continental shelf rights into

the seabed and subsoil underlying the waters of the islet's

contiguous zone, and that only the state owning that islet

can explore and exploit the seabed resources which are within

its contiguous zone. The result of this reasoning is that an

islet which is denied effect as a basepoint for the calculation

of a median line as against an opposite coast, or the

calculation of an equidistance line between adjacent states

on the same coast, for demarcation of continental shelf

boundaries, is, nevertheless, to be accorded continental

shelf rights in an area of the seabed and subsoil co-extensive

277
with its twelve mile contiguous zone.

After careful study of the geographical setting of the

Persian Gulf, Young observed that in the construction of median

lines along the axis of the Gulf, small outlying islands have

277. Northcutt Ely, 'Seabed Boundaries Between Coastal States:
The Effect to be Given Islets as "Special Circumstances'",
6 International Lawyer (1972), pp. 227-30, 236.
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generally been disregarded, with the result that the lines

tend to reflect a 'true' median line between the opposite
273

mainlands. In the Gulf region, Iran formerly maintained

that no effect should be given to islands in the Gulf. The

Iranian proposal in relation to the continental shelf of

islands, submitted to the UNCLOS I, read that:

Where an island or islands exist in a region which
constitutes a continuous continental shelf, the
boundary shall be the median line and shall be
measured from the low-water mark along the coasts
of the states concerned. Provided, however, that
where special circumstances so warrant, the median
line shall be measured from the higtj^ater mark
along the coastline of such states.

It is noteworthy that the Iranian proposal was substantially
275

the same as the Italian amendment, except that the Iranian

amendment recommended the reference, in special circumstances,

to the high-=water mark. Iran explained that:

The question that arose, however, was how to trace
the median line in relation to islands. It was clear

that, if they were to be taken into account, serious
complications would arise and the benefit of having
adopted the median rule would be lost by the difficulty
of applying it. It was because such difficulties were
always encountered that his delegation believed that

273. In the demarcation of the Iran-Qatar, Iran-Abu Dhabi
and Iran-Oman continental shelf boundaries the existence .

of all islands has been ignored. For details see
Richard Young, 'The Persian Guld', New Directions in
the Law of the Sea. Vol. Ill, pp. 232. Cf. Husain M.
Albaharna, The Legal Status of the Arabian Gulf States
(Manchester U.P., 1968), Ch. 17, p.278; S.H. Amin,
'Law of the Continental Shelf Delimitation: The Gulf

Example', 27. Netherlands ILR (1980), p.335. See above
Chs. 5 and 6.

274. UN Doc. A/CONF.13/C.4/L.60 (2 April 1958), UN Doc. A/
CONF.13/42, p.142.
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the most convenient and most equitable solution was ...
not to permit islands situated much further out than
territorial sea to have any influence on the boundary.

The Iranian proposal was rejected. Since 1958, Iran has
277

abandoned its 'no effect' argument. However, in the

Iran-Saudi Arabia Agreement of 1968, the Iranian island

of Kharg was recognised as having a partial effect on the
278

continental shelf delimitation.

Moreover, judging from the state practice in the treatment

of islands in continental shelf treaties, out of over twenty

bilateral agreements there were only five involving regard or

disregard of islands. Reviewing these treaties, Dr. Park

stated that islands were treated primarily on the basis of their

size and location and any inequity arising from strict

adherence to the equidistance principle. Small islands,

especially those situated near coastlines, should be

275. UN Doc A/C0NF.13/C.4/L.25/Rev.l, UN Doc. A/CONF.13/42,
p.133. See above, Ch. 6.

276. UN Doc. A/CONF.13/C.4/SR.33 (9 April 1958), UN Doc.
A/CONF.13/42, p.96, para. 2. See above, Ch. 5.

277. In the 1958 Bahrain-Saudi Arabia Agreement, only some
islands were taken into account, while others were
totally ignored. UN Doc. ST/LEG/SER.B/l6 (1974), p.409.
In the 1960s, Iran maintained that the baseline for
measuring the median line in the Gulf should be fixed from
the southern edge of the Iranian island of Qesham. Amin,
op. cit.. 27 Netherlands ILR (1980), p.341; Amin,
International and Legal Problems of the Gulf, op.cit.
p.146. In the 1969 Abu Dhabi-Qatar Maritime Boundary
Agreement, the presence of Abu Dhabi's island of Dina
and Qatar's islands of Lashat and Shraho were ignored.
UN Doc. ST/LEG/SER.B/l6 (1974), p.403.

278. M.A. Movahhed, one of the negotiators of Iran, asserted
that the Iranian island of Kharg merits a 'full effect'
because of its particular characteristic. See M.A.
Movahhed, naft-i ma va masael-i huquqi-i an (Our Oil
and its Legal Problem) (Teheran: Khorazmi, 1970), p.237.
See also Amin. o£. cit., p.146.
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disregarded as basepoints for measurement, but those situated

near or at the median points should be given due weight in the

delimitation of the territorial sea only, thereby displacing

the median line slightly in favour of the state that owns them.

Perhaps it is instructive to notice that the Iranian-

Saudi Arabian treatment of the islands of Farsi and Arabi

illustrated that a small island may be used as a basepoint

for the measurement of the territorial sea. In the 1968

continental shelf boundary agreement between Saudi Arabia and

Iran, the Iranian island of Kharg was given a partial effect
280

on the continental shelf delimitation.

279. Choon-Ho Park, 'Oil under Troubled Waters: The North
East Asia Sea-bed Controversy', 14 Harvard ILJ (1973),
p.242; idem, Continental Shelf Issues in the Yellow
Sea and East China Sea. Law of the Sea Institute,
University of Rhode Island, Occasional Paper No. 15,
Sept. 1972, p.31. Cf. the 1973 Canada-Denmark Agreement
relating to the Delimitation of the Continental Shelf
Between Greenland and Canada. UN Doc. ST/LEG/SER.B/18 (1976),
p.447; the 1974 Japan—Republic of Korea Agreement
concerning the Establishment of a Boundary in the
Northern Part of the Continental Shelf Adjacent to
the Two Countries. For text, see Oda, The International
Law of the Ocean Development, Basic Documents. Vol. II,
pp. 92-95. See below, Ch . 8.

280. UN Doc. ST/LEG/SER.B/18 (1976), p.403; 'Continental
Shelf Boundary: Iran-Saudi Arabia', International
Boundary Study, Series A. No. 24 (US Dept. of State,
Office of the Geographer, 1970); for discussions, see
Young, op. cit., 64 AJIL (1970), p.152. M.A. Movahhed,
one of the Iranian negotiators observed that no island
in the Gulf should be given any continental shelf rights.
He however asserts that the island of Kharg merits a
full continental shelf because of its particular
individual characteristics. This is the Iranian official
position with regard to the Iran-Kuwait continental
shelf boundaries. See Amin, o£. cit.. p.146; MacDonald,
op. cit., pp. 126-40.
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The practice of Saudi Arabia and Iran was further

supported in the Anglo-French Continental Shelf Arbitration.

The presence of a number of islands was among the difficulties

hindering attempts to delimit the continental shelf between

the two states. In delimiting the boundaries, the Court of

Arbitration said:

A number of examples are to be found in state practice
of delimitations in which only partial effect has been
given to offshore islands situated outside the territorial
sea of the mainland. The method ... employed was to give
half, instead of full, effect to the offshore island in
delimiting the equidistance line. The method of giving
half effect consists in delimiting the line equidistant
between the two coasts, first, without the use of the
offshore island as a base-point and secondly, with its
use as a base-point; a boundary giving half-effect to
the island is then the drawn mid-way between those
two equidistance lines.

In considering the role of the Scilly Isles, the Court rendered

the Scilly Isles as having a half effect on the submarine

boundary line.

Would it be justifiable for small islands or even rocks

in the middle of the ocean, for example, Rockall, the Azores

and the Galapagos, to attract a disproportionately large part

of the submarine areas when they are tiny, in conparison to the

adjacent mainland? In the Anglo-French Continental Shelf

Arbitration, the Court of Arbitration held that the half-

effect method was an appropriate and practical method of

abating the disproportion and inequity which otherwise resulted

from giving full effect to the Scilly Isles as a base-point

281. Channel Award (Cmnd. 7438), p.117, para. 251. See
above, 3.3.
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for determining the submarine boundary. The distance that

the Scilly Isles extend the coastline of the mainland of the

UK westwards onto the Atlantic continental shelf is slightly

more than twice the distance that Ushant extends westwards

the coastline of the French mainland. The Court, without

attributing any special force to this ratio of the difference

in the distance of the Scillies and Ushant from their

respective mainlands, as a criterion in delimitation, found

in it an indication of the suitability of the half-effect

method as a means of arriving at an equitable delimitation

of the boundary.^2
In the Case concerning the Continental Shelf (Tunisia-

Libyan Arab Jamahiriya), the Court recalled that a number of

examples are to be found in state practice of delimitations

in which only partial effect has been given to islands

situated close to the coast; the method has varied in response

to the varying geographical and other circumstances of each

case. One possible technique for this purpose, in the context

of a geometrical method of delimitation, is that of the

•half-effect' or •half-angle1. The Court said:

Briefly, the technique involves drawing two delimitation
lines, one giving to the island the full effect
attributed to it by the delimitation method in use,
and the other disregarding the island totally, as though
it did not exist. The delimitation line actually
adopted is then drawn between the first two lines,
either in such a way as to divide equally the area
between them, or as bisector of the angle which they
make with each other, or possibly by treating the
island as displaced toward the mainland by half its

282. Ibid.
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actual distance therefrom. Taking into account the
position of the KerKennah Islands, and the low-tide
elevations around them, the Court considers that it
should go so far as to attribute2±q the islands a
•half-effect* of a similar kind.

It is therefore submitted that one of the best solutions to

achieving an equitable result would be in accordance with the

principle of proportionality, and the partial-effect method

would be highly recommended as an equitable method of

achieving this.

As a question of lex ferenda the evidence thus produced

by various state practices shows that many small islands

belonging to one state are situated within the area of the

continental shelf of another state. If such islands are

treated as islands which have territorial waters of their

own, the state to which they belong may claim the continental

shelf appurtenant to the islands in question; if small islands

belonging to one state but situated within the area of the

continental shelf of another state are treated as rocks, then
284

they should be entitled to have a territorial sea only.

283. ICJ Reports. 1982, p.89, para. 129. See below, Ch. 9.
284. In the Anglo-French Continental Shelf Arbitration, a

12-mile continental shelf accorded to the Channel Islands

by the Court of Arbitration because a 12-mile limit had
been accepted by both parties as a fishery limit.
Miscellaneous No. 15 (1978), Cmnd. 7438. In the 1968
Agreement concerning the Sovereign over Al-Arabiyah
and Farsi Islands and Delimitation of Boundary Line
separating Submarine Areas between Saudi Arabia and
Iran, a 12-mile territorial sea is recognised for
both islands in the determining of the baseline
from which the submarine boundary line is to be
delimited. UN Doc. ST/LEG/SER.B/18 (1976), p.403.
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7. Juridical Opinion

In its judicial decisions the ICJ is instructed to apply

'the teechings of the most highly qualified publicists of the

various nations, as subsidiary means for the determination of

rules of law'. In practice in looking for 'subsidiary means'

for the determination of rules of law the Court refers to a

body of evidence concerning lex lata rather than to lex

285
referenda. It is hardly necessary to point out that the

opinio juris only constitutes evidence of the law, but, in
286

some cases, text-writers have had a formative influence.

It is customary for writers on the law of nations to

contribute their opinions to the discussion" of unsettled

problems. It is submitted that, in the absence of a universal

rule governing the effect of small islands for the delimitation

of the continental shelf boundary, the writings of eminent

jurists may be regarded as being of some significance.

Several writers have concluded that the division of

continental shelf boundaries on the strict principle of the

equidistant line may in some cases lead to certain inequitable

results. The following examples will suffice to illustrate

285. In the Anglo-Icelandic Fisheries Case, the Court held
that it cannot render judgment sub specie legis ferenda
(anticipate the law before the legislator has laid it
down). ICJ Reports, 1974, p.23, para. 53. In the South
West Africa Cases, the Court stated that its duty is to
apply the law as it finds it, not to make it. ICJ Reports.
1966, p.48, para. 91; Fisheries Jurisdiction (Merits)
Case, ICJ Reports, 1974, pp. 23-24. Similar attitude
was also taken by the Tribunal in Texaco v. Libyan Arab
Republic (1977), 53 ILR (1979), p.483.

286. Parry, op. cit., pp. 76 above. Cf. The Le Louis (1817),
2 Dods. 210.
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writers views on this point. If there exists, says Miss

Gutteridge, a very small island, which lies approximately

in the middle of the shallow sea, the delimitation of the

seabed boundary between two states, on the strict principle

of median line, could result in many curious and inequitable
287

results. Professor Brownlie seems to have the same view

as Miss Gutteridge. He thought that isolated and quite tiny

islands may attract a disproportionate legal continental

shelf, but pointed out that this is no more inequitable than

the extent of shelf a well-placed coastal state may claim

in some situations such as Kerguelen Island in the South
_ .. . 288
Indian Ocean.

To answer the question as to how the median line would

apply in narrow seas such as the English Channel, where the

shelf extends to the shores of another state or is shared

with an adjacent state, Vallat suggests it is necessary to

seek some other guide. In this connection, he proposes that

a more satisfactory method would be to take a point or a line,

287. J.A.C. Gutteridge, 'The 1958 Geneva Convention on the
Continental Shelf', 35 BYIL (1959), pp. 102-123; idem,
•The Regime of the Continental Shelf*, 44 Transactions
of the Grotius Society (1958 & 1959), p.77, at p.88.

288. Ian Brownlie, 'Recommendations on the Limits of the
Continental Shelf and Related Matters, A Commentary',
Lewis M. Alexander (ed) The Law of the Sea; National
Policy Recommendations. Proceedings of the Fourth
Annual Conference, Law of the Sea Institute, June 23-26,
1969, University of Rhode Island, Kingston, Rhode
Island, 1970, p.145.
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the position of which could be calculated to give the desired

division of area, and to draw the boundaries of the submarine

area from the point or line to the land boundaries of the
289

limitrophe states. However, Py criticised Vallat's

proposed delimitation of the continental shelf in accordance

with coastline length on the following grounds: (a) it

favours unduly states with a long coastline; (b) it separates

some points of the continent from the continental shelf,

although they might be dependent on one another and form an

organic whole; (c) it does not provide the boundary line of

the frontiers in accordance with which the division would

290
be made. Py, instead, favoured the median line principle

as the best solution for delimitation where more than one

state is on the same continental shelf. Nevertheless, both

Vallat and Py admit that their proposed solutions may not

always provide a satisfactory answer and advocate negotiations

between the states concerned with a view to reaching an

agreement.

289. F.A. Vallat, 'The Continental Shelf* 23 BYIL (1946),
p.336. UN Doc. A/CN.4/32 (14 July 1950 ), 11 YBILC (1950),
p.Ill, para. 333.

290. UN Doc. A/Cn.4/32 (14 July 1950), II YBILC (1950), p.Ill,
paras. 334-35. On 17 July 1950 at the ILC*s 69th
meeting, Hudson read out a passage from the previously
mentioned report of the Committee on 'rights to the
seabed and its subsoil': 'Criteria for the division
of the sea bed (and subsoil) of a continental shelf
shared by two or more coastal states should be
developed, taking into account factors such as the
configuration of the coastlines, the economic value
of proven deposits of minerals etc.' I YBILC (1950),
p.233, para. 51.
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Certainly Oda shared the same view, as if the equidistance

principle is applied strictly in a case where an island belonging

to one state is situated near the coast of another state, in

such case, the latter*s share of the continental shelf will

be considerably reduced. The question relates to how the boundary

line is to be drawn in cases where islands are located near

the coast. He reckoned, in relation to Article 1 of the

Continental Shelf Convention, that the continental shelf need

not be a shelf adjacent to a continent, merely because the

expression 'continental* shelf is used; a seabed contiguous

to an island can also be a continental shelf . No intention

was evidenced during the drafting of the Convention that the

existence of islands should be disregarded in delineating the

boundary of the continental shelf. As a matter of fact, it

might be possible that the boundary line of a continental

shelf could be drawn between the states concerned in an

unequitable manner when based on the existence of a very small

island off the coast of one of the states. In cases where

very small islands or sand banks exist, it may be justifiable

to take 'special circumstances' into account, and draw a

291
boundary line in disregard of the existence of such islands.

291. S. Oda, 'Proposals for Revising the Convention on the
Continental Shelf', 7 Columbia Journal of Transnational
Law (1968), p.24; idem, 'Boundary of the Continental Shelf',
12 Japanese Annual of International Law (1968), p.281;
idem, 'International Law of the Resources of the Sea',
127 Recueil des Cours, (1969-11), pp. 452.
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Admittedly the Continental Shelf Convention provides that

every island has its own continental shelf. So, states may

claim sovereign rights over submarine areas surrounding all

their island possessions. Although this solution is reasonable

and justified, if the islands are near the coast of the

claiming state, it becomes questionable, says Andrassy, when

the island is far from the metropolitan territory. For

instance, the Channel Islands are located near the coast of

the claiming state but yet nearer the coast of another state,

292
and the Aegean Islands are similarly placed. It is

debatable whether the islands' continental shelf should be

recognised and the principle of equidistance applied.

Padwa states as his solution that islands should be

treated like enclaves, with separate continental shelf areas

proportional to their size, thereby leaving unaffected the

division of the area between opposite coasts into equal parts
293

by means of the median line.

292. Andrassy, oj>. cit. , p. 103. In the Anglo-French
Continental Shelf Case, the UK asserted that the
Channel Islands could not be characterised as very
small islands for the purpose of considering their
effect on the delimitation of a median line between

opposite states. Channel Award, pp. 85-86, 171-72.
Under Art. 1(b) of the 1958 Continental Shelf Convention
the capacity to generate a continental shelf;
this interpretation would give Greece more than 97
per cent of the seabed of the Aegean Sea. ICJ Reports,
1976, p.3. See above, 3.2.

293. D.J. Padwa, 'Submarine Boundaries', 9 ICLQ (1960), p.628.
It is also evidenced by the Anglo-French Continental
Shelf Judgment. Miscellaneous No. 15 (1978), Cmnd. 7438.
pp. 163-65, paras. 32-36.
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Finally, in the Pleadings of the North Sea Continental

Shelf Cases, Bent Jacobsen argued, on behalf of Denmark, that

an island is too small and unimportant an area to represent

a state's land territory. The obvious solution would be to

disregard the island and delimit the equidistance boundary

as if the island did not exist. The result would be a median

294
line based on the two mainland coasts only.

Following the views of all these learned jurists it

can be said that: in cases concerning the delimitation of

a continuous continental shelf between two mainlands, the

small islands could be disregarded; and in cases concerning

the delimitation of a continuous continental shelf between

the mainland and small islands that small islands could be

justified as special circumstances and exempted from

consideration in applying the principle of equidistance.

In interpretating the legal texts, one of the

applicable principles of interpretation is the literal

interpretation, i.e. the rule that words must be read in

their context and the document construed as a whole, which

involves a considerable emphasis on travaux preparatoires and
295

finding out the intention of the contracting parties.

294. 'Argument of Mr. Jacobsen', North Sea Continental Shelf
Cases, ICJ Pleadings, Vol. II, 1968.

295. Cf. Yi-Ting Chang, The Interpretation of Treaties by
Judicial Tribunals (New York: Columbia U.P., 1933),
Ch. V, p.95; Alan H. Schechter, Interpretation of
Ambiguous Documents by International Administrative
Tribunals (London: Stevens, 1964); I.M. Sinclair,
The Vienna Convention on the Law of Treaties (Manchester
U.P., 1973), pp. 69-76; Maarten Bos, 'Theory and Practice
of Treaty Interpretation', 27 Netherlands ILR (1980),
pp. 1-38, 135-70. ~



737.

A questionnaire drawn up by the Special Rapporteur of

the International Law Commission on the 'Regime of the

296
Territorial Sea', was submitted to the Committee of Experts.

Question VI read:

How should the international boundary be drawn between
two countries, the coasts of which are opposite each
other at a distance of less that 2 T miles (T standing
for the width of the territorial sea)? To what extent
have islands and shallow waters to be accounted for?

To this, the Committee of Experts replied:

An international boundary between countries the coasts
of which are opposite each other at a distance of less
that 2 T miles should as a general rule be the median
line, every point of which is equidistant from the base¬
lines of the states concerned. Unless otherwise agreed
between the adjacent states, all islands should be
taken into consideration in drawing the median line.
Likewise, drying rocks and shoals within T miles of
one state should be taken into account, but similar
elevations of undetermined sovereignty, that are
within T miles of both states, should be disregarded
in laying down the median line.

Is this answer relevant in the solving of the continental

shelf boundary problems? Should this principle also apply

to the demarcation of the continental shelf boundary? If so,

to what extent can small islands be reasonably ignored in

laying down the median line?

The answer to this question has been put forward by

Robert D. Hodgson, an American geographer. He proposed that

small and uninhabited islands, falling into the rock and islet

categories, should be disregarded in the construction of

296. UN Doc. A/CN.4/61/Add 1, 18 May, 1953, Annex, p.6.
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. . . 297
equidistant boundaries.

The same point was made by Kennedy, a British governmental

expert and a well-known hydrographer, who was a British delegate

to UNCLOS I, practised in giving advice on boundary matters at

the 32nd meeting of the Committee IV of the Geneva Conference

on the Law of the Sea in 1958. He observed:

For the purposes of drawing a boundary, islands should
be treated on their merits, very small islands or sand
cays on a continuous continental shelf and outside the
belts of territorial sea being neglected as base points
for measurement having only their own appropriate
territorial sea.

It seems reasonable that, in view of the great variety in their

size, islands should in each case be considered on their own

merits. From Kennedy*s suggestion it can be clearly seen that

he would not take very small islands into account in drawing

the median line on the same continental shelf. According to

the official records, nobody seemed to disagree with his

opinion because of its apparent fairness.

In accordance with the above views of experts it may

well be deduced that in delimiting the boundaries of the

continental shelf, small islands, like rocks or shoals, could

297. Hodgson, o£. cit.. in John King Gamble, Jr. and Guilio
Pontecorvo (ed) Law of the Sea: The Emerging Regime of
the Oceans. Proceedings of Eighth Annual Conference,
Law of the Sea Institute, June 18-21, 1973 (Cambridge,
Mass.: Ballinger 1973), pp. 189.

298. UN Doc. A/CONF.13/C.4/SR.32 (9 April 1958), UN Doc.
A/CONF.13/42, p.93, para. 3. Cf. UN Doc. A/CONF.13/
C.4/SR.33 (9 April 1958), UN Doc. A/CONF.13/42, p.96,
para. 2. .
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be disregarded. Conversely, however, on the basis of

Article 6 of the 1958 Convention on the Continental Shelf

and the travaux preparatoires. Delin concludes that islands,

in general, cannot be ignored when drawing the median line.3<^
Similarly, in the Anglo-French Continental Shelf Arbitration,

the UK concluded that all true islands generate their own

continental shelves, irrespective of their location, and that

for boundary purposes there is no difference between islands

and the mainland, and that, therefore, the median line is

the proper boundary with any opposite state in the absence

of agreement or special circumstances. It was further

emphasised that only very small islands indeed may not, in

certain circumstances, be given full effect.3*30
In considering the principles of equity and proportionality,

it is submitted, however, than an equitable delimitation would

choose to give partial effect to a small island in determining

the submarine boundary line.

299. Lars Delin, 'Shall Islands be Taken into Account When
Drawing the Median Line According to Art. 6 of the
Convention on the Continental Shelf?1 41 Nordisk
Tidsskrift for International Ret (1971), pp. 205, 212.

300. Miscellaneous No. 15 (1978), Cmnd. 7438, pp. 84-85,
para. 170. Cf. the 1968 Saudi Arabia-Iran Agreement
Concerning the Sovereign Over Al-Arabiyah and Farsi
Islands and Delimitation of the Boundary Line
Separating Submarine Areas Between the Two Countries.
See above, 6.
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8. Conclusion

In the light of the preceding discussion it is possible

to draw a number of conclusions concerning the legal issues

which involve small islands. First, if a small island off

the coast situated outside the territorial sea in the middle of

the ocean were to be treated as an *island* then presumably

it should be entitled to claim its territorial sea as well as

continental shelf. Correspondingly, if small islands off

the coast situated outside the territorial sea in the middle

of the ocean were to be treated as drying rocks and shoals,

then, in that case, small islands should not be entitled to

claim a continental shelf.

Secondly, in cases concerning the delimitation of a

continuous continental shelf between two mainlands, small

islands can be disregarded; and in cases concerning the

delimitation of a continuous continental shelf between the

mainland and small islands, the small islands could be

considered as special circumstances and allowed some

exemption from the strict application of the principle of

equidistance.

Thirdly, in the case of a mainland coastal state, all

the nearest uninhabited small islands, drying rocks and shoals

could be regarded as naturally connected with this mainland,

so as to be relevant as baselines in any shelf delimitation.

This practice can be based on the principle of alluvium and

increment.
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Fourthly, however, certain state practice indicates

that in determining continental shelf boundaries the

presence of such tiny and uninhabited islands can be ignored;

but such cases have been confined to small islands far

distant from a claimant coastal state.

Fifthly, an island within or outwith the territorial

sea of a mainland state may generate a new territorial sea

and a continental shelf of its own; but very small islands

far off the mainland in shallow waters might not be

considered as islands because of the disproportionate share

of the continental shelf they would attract for their

claimant states.

Finally, it appears that if all islands, irrespective

of their size, were to generate continental shelves, the

results would not be legally desirable. Possibly, very

small islands should be limited to a territorial sea only

as is proposed in the Draft Convention on the Law of the Sea.

The effect of these conclusions on possible

delimitations in the East and South China Seas is considered

in Chapters 8 and 9 following.


